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PREFACE. 


Another  Edition  of  the  First  Part  of  this  work  having 
been  called  for,  the  Editors  have  inserted  all  the  Cases 
relating  to  the  subject-matter  of  it,  which  have  been 
decided  since  the  last  Edition,  leaving  the  Second  Part, 
which  related  to  Bankruptcy,  to  be  dealt  with  at  some 
future  time  as  a  separate  work. 

It  will  be  seen  by  a  perusal  even  of  the  Table  of  Contents 
that  the  alterations  in,  and  additions  to,  the  Jurisdiction 
and  Practice  of  the  County  Courts,  which  have  been  made 
by  Statute  and  Order  in  Council  since  the  publication  of 
the  Fifth  Edition  of  this  work  in  1864,  have  been  nume- 
rous and  important. 

In  dealing  with  these  matters  the  Editors  have  adopted 
the  principle  which  governed  them  in  former  Editions, 
-viz.,  of  limiting  their  remarks,  as  &r  as  possible,  to  the 
actual  practice  of  the  County  Courts,  and,  when  dealing 
with  the  numerous  heads  of  jurisdiction  which  are  given 
to  the  Courts,  of  affording  such  short  notices  of  the 
General  Law  as  may  form  some  guide  to  Practitioners, 
and  of  referring  for  further  information  on  the  particular 
subject  to  the  Treatises  specially  devoted  to  them. 

The  Acts  affecting  the  jurisdiction  and  practice  which 
have  been  passed  since  the  last  Edition  are  "  The  County 
Courts  Act,  1865,"  which  gives  a  limited  Jurisdiction  in 
Equity;  "  The  County  Courts  Act,  1866,"  abolishing  the 
offices  of  Treasurer  and  High  Bailiff,  as  vacancies  in  them 
occur;  ''The  County  Courts  Act,  1867,"  extending  the 
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IV  PREFACE. 

jurisdiction  both  in  Law  and  Equity ;  "  The  Industrial 
and  Provident  Societies  Act,  1867/' and  ^^  The  Companies 
Act,  1867,"  empowering  the  Court  of  Chancery  to  order 
the  winding-up  of  a  Company  to  be  prosecuted  in  a  County 
Court. 

The  Kules  and  Forms  framed  under  ^^  The  Companies 
Act,  1862,"  are,  by  a  County  Court  Rule,  made  the  Rules 
which  are  to  be  followed  in  the  County  Courts.  They 
will  be  found  in  the  Appendix,  as  well  as  the  Forms,  which 
have  been  altered  so  as  to  adapt  them  for  use  in  the 
County  Coiui;s. 

By  an  Order  in  Council  certain  provisions  of  "  The 
Common  Law  Procedure  Act,  1854,"  have  been  extended 
to  the  County  Courts. 

At  the  suggestion  of  some  of  the  Judges  of  the  Courts, 
the  Editors  have  interpolated  between  the  sections  of  the 
original  County  Courts  Act  of  1846  the  different  sections 
of  the  subsequent  County  Court  Acts  (with  the  exception 
of  the  Act  of  1865  conferring  an  Equitable  Jurisdiction 
on  the  Courts  which  is  printed  by  itself,  with  the  sections 
of  the  Act  of  1867  relating  to  the  same  subject),  so  that 
the  whole  may  read  as  if  the  Acts  had  been  consolidated. 

To  enable  a  section  of  any  Act  to  be  readily  found  there 
is  at  p.  345  an  Index  or  list  of  the  sections  of  each  Act 
in  numerical  order,  with  their  side  notes  and  the  page 
on  which  each  section  is  printed.  In  the  General  Index 
reference  is  given  in  a  tabular  form  to  the  page  in  which 
the  matter  is  noticed,  together  with  the  section  and  rule 
bearing  upon  it. 

These  Acts  have  been  printed  in  a  larger  type  than  in 
previous  Editions. 

Portions  of  certain  other  Acts  giving  special  juriiadiction 
to  the  Courts  are  also  printed  in  the  Appendix. 
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PREFACE.  V 

Cross  references  from  the  Acts,  Rules  and  Forms  have 
been  added. 

The  jurisdiction  given  to  the  Courts  by  **  The  Customs 
Act,  1853,"  "  The  Succession  Duty  Act,  1853,"  "  The 
Merchant  Shipping  Acts,  1854  and  1862,"  ''  The  Metro- 
politan Building  Act,  1855,"  **  The  Nuisances  Removal 
Act,  1855,"  and  "  The  Copyright  of  Designs  Act,  1858," 
it  is  probable,  will  be  but  rarely  resorted  to ;  these  have, 
therefore,  been  noticed  in  the  Introduction  only. 

The  Editors  are  largely  indebted  to  Mr.  Arthur  Wilson, 
of  the  Home  Circuit,  for  much  valuable  aid  which  he  has 
rendered  to  them  in  collecting  and  arranging  the  more 
recent  decisions,  and  also  for  the  Chapter  on  Equitable 
Jurisdiction. 


5,  ChMs  Place,  Temple, 
May,  1868. 
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TNTRODUCTIOIV. 


The  County  Court,  or  sciremotey  was  instituted  by  Alfred       Ihtrod, 
the  Great  (a). 

Its  jurisdiction  extended  to  both  ecclesiastical  and  civil 
matters ;  the  Bishop  and  the  Earl  or  Sheriff  sitting  in  the 
same  county  court  with  equal  jurisdiction,  until  the  reign 
of  William  the  Conqueror,  when  its  ecclesistical  jurisdic- 
tion was  taken  away. 

The  county  court  was  held  once  in  every  four  weeks, 
and  was  presided  over  by  the  Earl,  or  in  his  absence  by 
the  Sheriff;  the  suitors,  that  is,  the  freemen  or  land- 
holders, were  the  judges,  and  the  Sheriff  sat  only  in  a 
ministerial  character,  to  pronounce  the  judgment  of  the 
suitors  and  execute  it(^).  It  continued  the  principal 
court  for  the  civil  business  of  the  kingdom,  until  in  the 
reign  of  Henry  II.  justices  of  assize  were  appointed  to 
visit  annually  the  different  counties,  whereby  the  trial  of 
issues  was  brought  within  each  county,  and  the  people 
were  ensured  the  trial  of  their  rights  by  the  judges  to 
whom  were  entrusted  the  highest  questions  of  law. 

From  that  time  the  county  court,  so  far  as  its  judicial 
functions  were  concerned,  gradually  fell  into  disuse,  until 
nearly  the  sole  business  transacted  in  it  was  that  which 
it  still  retains,  namely,  the  proclaiming  of  outlawries,  and 
the  holding  of  elections  of  knights  of  the  shire,  atid  of 
coroners. 

The  county  court  was  not  a  court  of  record ;  the  process 
was  by  summons,  attachment  and  distress.  Pleas  were 
held  by  plaint  in  debt,  detinue  or  other  personal  actions 
(not  being  for  injuries  done  vi  et  armis)  under  the  value 
of  40*."  By  a  writ  of  justiciesy  which  was  in  the  nature  of 
a  commission  to  the  sheriff,  but  which  did  not  alter  the 
nature  of  the  proceedings,  he,  together  with  the  suitors  of 

(a)  Blackst.   Comm.,  vol.  4,   p.  Bacon's    Abridgment,    tit.    County 

411.    For  an  account  of  the  ancient  Court. 

coooty  court, see  also  Reeves's  His-  (6)  Jonet  v.  Jones,   5   M.   &  W. 

tory  of  English  Law,  vol.  1,  p.  7>  and  523. 

P.N.  B 
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2  Introduction. 

Introd.  the  court,  might  hold  plea  of  certain  real  and  personal 
actions,  although  for  claims  above  40^.,  or  for  injuries 
done  vi  et  armis.  The  court  had  also  jurisdiction  in  cases 
of  replevin  to  any  amount  (c) ;  this  action  might  be  com- 
menced either  by  writ,  which  was  in  the  nature  of  a  writ 
oi  justiciesj  or  by  plaint.  A  plaint  in  the  county  court 
might  in  all  cases  be  moved  into  the  Court  of  Queen's 
Bench  by  a  writ  of  recordari  facias  loquelam.  If  the 
action  was  commenced  by  justicies,  or  where  replevin  was 
commenced  by  writ,  the  proper  writ  by  which  to  remove 
it  was  a  pone. 

The  proceedings  in  the  county  court  being  found  ex- 
pensive and  dilatory,  courts  of  request,  in  which  parties 
might  be  examined  and  judgment  awarded  in  a  summary 
Statutes.  manner,  were  established.     The  first  was  created  in  the 

city  of  London  by  the  3  Jac.  I.  c.  15,  and  from  that 
period  Parliament  was  from  time  to  time  applied  to  for 
acts  to  establish  local  courts,  until  in  the  year  1841  they 
numbered  106,  the  jurisdiction  of  which  varied  from  40*. 
tol5L 

From  1842  to  1846  a  measure  for  the  establishment  of 
local  courts  throughout  the  kingdom  was  considered  from 
time  to  time  by  Parliament,  and  in  1845  the  8  &  9  Vict, 
c.  127,  was  passed.  By  sect.  9  of  this  act  the  Queen  in 
Council  was  enabled  to  extend  the  jurisdiction  of  certain 
courts  of  request  and  other  courts  to  demands  ex  contractu 
not  exceeding  20/.,  and  to  regulate  their  districts.  Diffi- 
culties having  arisen  in  dealing  with  the  numerous  petitions 
presented  under  this  act,  the  statute  9  &  10  Vict.  c.  95, 
was  passed  in  1846,  and  by  Orders  in  Council  of  the  9th 
March,  1847,  county  courts  were  established  throughout 
the  kingdom,  except  in  the  city  of  London  (rf). 

The  statute  9  &  10  Vict.  c.  95,  has  been  amended  by 
the  12  &  13  Vict.  c.  101,  the  13  &  14  Vict.  c.  61,  the 
15  &  16  Vict,  c-  54,  the  19  &  20  Vict  c  108,  the  21  &  22 
Vict.  c.  74,  the  22  &  23  Vict.  c.  57,  the  28  &  29  Vict. 
c.  99,  the  29  &  30  Vict  c.  14,  and  the  30  &  31  Vict. 
c.  142.  By  the  act  19  &  20  Vict.  c.  108,  the  expense  of 
maintaining  the  county  courts,  which  was  before  borne 
wholly  by  tne  suitors,  is,  with  the  exception  of  the  salaries 
of  the  ministerial  officers,  to  be  defrayed  by  an  annual 


(c)  2nd  Inst.  139,  312 ;  Gilbert,      c.  142,  ft  county  court  may  be  now 
Dittr.  92.  said  to  exist  for  the  city  of  London. 

{d)  Under  s.  35  of  SO  &  31  Vict. 
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Introduction. 

vote.     By  Tarious  other  acts,  jurisdiction  has  been  given       Iwiaop. 
to  the  county  courts. 


The  Statutory  County  Court  is  a  Court  of  Record ; — 
its  jurisdiction  is  original  and  auxiliary. 

The  Original  Jurisdiction  is  both  legal  and  equitable. 

Legal  Jurisdiction. — The  legal   jurisdiction  is  of  Legal  jurUdic- 
three  kinds :  exclusive,  concurrent  and  by  consent.  ^^"* 

Exclusive  Jurisdiction. — By  sect.  58  of  the  9  &  10  Exciuwv©  ju- 
Vict.  c.  95,  all  pleas  of  personal  actions,  where  the  debt  or  ri»diction. 
damage  claimed  is  not  more  than  twenty  pounds,  whether 
on  balance  of  account  or  otherwise,  may  be  holden  in  the 
county  court  without  writ ;  provided  always,  that  the  court 
shall  not  have  cognizance  of  any  action  of  ejectment^  or  in 
which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll,  fair,  market  or  franchise,  shall  be  in 
question,  or  in  which  the  validity  of  any  devise,  bequest  or 
limitation  under  any  will  or  settlement  may  be  disputed, 
or  for  any  malicious  prosecution,  or  for  any  libel  or  slander, 
or  for  criminal  conversation,  or  for  seduction,  or  breach  of 
promise  of  marriage. 

Title.— By  sect.  12  of  30  &  31  Vict.  c.  142,  actions  in  Title, 
which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments comes  in  question  may,  subject  to  appeal,  be  brought 
in  a  county  court  where  neither  the  value  nor  the  rent  of 
the  lands,  tenements  or  hereditaments  in  dispute  exceed 
20/.  by  the  year,  or  in  case  of  an  easement  or  licence  where 
neither  the  value  nor  reserved  rent  of  the  lands,  tene- 
ments or  hereditaments  in  respect  of  which  the  easement 
or  licence  is  claimed,  or  on,  through,  over  or  under  which 
the  easement  or  licence  is  claimed,  shall  exceed  20L  by  the 
year. 

The  jurisdiction,  in  cases  not  within  the  exceptions  of 
these  sections,  is  protected  by  the  plaintiff  being  deprived 
of  costs,  if  he  recover  in  a  superior  court  a  sum  not  exceed- 
ing 20/.  in  actions  of  contract,  or  10/.  in  tort;  unless  the 
court  or  judge  shall  allow  the  costs. 

Where  the  action  is  for  a  claim  not  exceeding  5/.,  sect. 
38  of  19  &  20  Vict.  c.  108,  provides  that  it  may  be  re- 
moved by  writ  of  certiorariy  if  one  of  the  superior  courts  or 

b2 


Digitized  by  VjOOQIC 


Introduction. 


Judge's  deci- 
sion final. 


iwTBOD.  a  judge  thereof  deem  it  desirable.  The  party  applying  to 
remove  must  give  security  for  the  claim  and  the  costs,  not 
exceeding  100/.,  and  assent  to  any  further  terms  that  the 
court  or  judge  imposes. 

Where  the  amount  claimed  exceeds  5/.,  it  may,  under 
sect.  90  of  9  &  10  Vict.  c.  95,  be  removed  into  one  of  the 
superior  courts  by  leave  of  a  judge,  on  such  terms  as  to 
payment  of  costs,  giving  security  for  claim  or  costs  or 
otherwise,  as  he  thinks  fit. 

The  decision  of  the  judge  of  the  county  court,  whether 
assisted  by  a  jury  or  not,  is  final  in  causes  within  this 
branch  of  the  jurisdiction,  unless  the  judge  thinks  it  reason- 
able and  proper  that  an  appeal  should  be  allowed ;  30  & 
31  Vict.  c.  142,  s.  13. 

The  Bills  of  The  Bills  OP  EXCHANGE  AcT,  1855. — By  an  Order 

^^^change  Act,  i^  Council  of  the  30th  January,  1856,  the  provisions  of  the 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855, 
were  extended  to  the  county  courts  in  actions  where  the 
claim  does  not  exceed  50/. 

By  a  subsequent  Order  of  the  27th  June,  1863,  altering 
the  first  Order,  the  provisions  of  the  Act  are  not  to  apply 
where  a  less  sum  than  10/.  is  claimed. 

By  sect.  4  of  the  19  &  20  Vict.  c.  108,  this  jurisdiction 
is  protected  where  the  plaintifi*  claims  a  sum  not  exceed- 
ing 20/.,  by  the  penalty  of  the  loss  of  costs  if  the  action  be 
brought  in  the  superior  courts. 


1865. 


Municipal 
elections, 
bribery  at. 


Municipal  Elections,  Bribery  at.— By  sect.  11  of 
22  Vict.  c.  35,  any  person  guilty  of  bribery  at  any  muni- 
cipal election  shall  forfeit  40*.  to  any  person  who  may 
sue  for  the  same  in  the  county  court,  with  full  costs  of 
suit 


Tbe  Alkali 
Act,  1863. 


Concurrent 
jurisdiction. 


The  Alkali  Act,  1863.— By  the  Alkali  Act,  1863 
(26  &  27  Vict.  c.  124,  s.  14),  all  penalties  for  offences 
against  the  Act  are,  in  England,  to  be  recovered  by  action 
in  a  county  court,  to  be  brought,  with  the  sanction  of  the 
Board  of  Trade,  by  the  inspector.  Either  party  aggrieved 
by  the  decision  of  the  court  in  point  of  law,  or  on  the 
merits,  or  in  respect  of  the  admission  or  rejection  of  evi- 
dence, may  appeal. 

Concurrent  Jurisdiction.— By  13  &  14  Vict.  c.  61, 
s.  1,  a  jurisdiction,  where  the  amount  of  the  claim  for  debt 
or  damages  does  not  exceed  50/.,  is  conferred  on  the  county 
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court,  subject  to  the  exceptions  contained  in  the  proviso  of      Introd. 
sect.  58  of  the  9  &  10  Vict.  c.  95,     This  jurisdiction  is, 
however,  concurrent  with  that  of  the  superior  courts,  and  is 
subject  to  appeaL 

Replevin. — By  sect.  65  of  19  &  20  Vict.  c.  108,  an  Replevin, 
action  of  replevin  may  be  commenced  in  any  superior 
court  upon  the  replevisor  at  the  time  of  replevying  giving 
security  for  such  an  amount  as  the  registrar  of  the  county 
court  may  deem  sufficient  to  cover  the  alleged  rent  or 
damage,  and  the  probable  costs  of  the  cause ;  and  by  sect. 
66  the  action  may  be  commenced  in  the  county  court. 
Where  the  suit  is  commenced  in  a  superior  court,  the 
replevisor  must  undertake  to  prove  that  he  had  good 
ground  for  believing  either  that  title  was  in  question,  or 
that  the  rent  or  damage  exceeded  20/.  Where  the  action 
is  commenced  in  the  county  court,  the  defendant  may 
remove  it  on  giving  security  for  an  amount  not  exceed- 
ing 150/.,  conditioned,  if  the  replevisor  does  not  dis- 
continue, or  &il  to  prosecute  the  action,  or  become  nonsuit 
therein,  to  prove  that  he  had  good  ground  for  believing 
that  title  was  in  question,  or  that  the  rent  or  damage  ex- 
ceeded 20/.  Where  the  rent  or  damage  exceeds  20/.  an 
appeal  is  allowed. 

By  sect.  22  of  23  &  24  Vict.  c.  126,  these  provisions 
are  extended  to  all  cases  of  replevin,  in  like  manner  as  to 
the  cases  of  replevin  of  goods  distrained  for  rent  or  damage 
feasant. 

Ejectment. — The  proviso  in  sect.  58  of  9  &  10  Vict.  Ejectment. 
c.  95,  as  to  title,  was  modified  as  to  certain  cases  of  eject- 
ment by  sect.  122.  This  last  section  is  now  repealed  by 
19  &  20  Vict  c  108,  by  sect.  50  of  which  landlords,  after 
the  expiration  of  the  tenancy,  may  by  plaint  in  a  county 
court  recover  possession  of  houses,  lands  or  other  corporeal 
hereditaments,  where  neither  the  rent  nor  value  of  the  pre- 
mises shall  have  exceeded  50/.  a  year,  and  no  fine  shall 
have  been  paid ;  and  by  sect.  51a  claim  for  rent,  or  mesne 
profits,  or  both,  may  be  added.  By  sect.  52  a  similar  juris- 
diction is  given  in  cases  where  half  a  year's  rent  is  in  arrear, 
and  no  sufficient  distress  can  be  had.  In  both  cases  there 
is  an  appeal  where  the  value  or  the  rent  exceeds  20/. 

By  sect.  1 1  of  30  &  3 1  Vict.  c.  1 42  the  exception  of  actions 
of  ejectment  firom  the  jurisdiction  of  the  county  courts  is  re- 
moved ;  and  such  actions  may  be  brought  in  them,  where 
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Introd.       neither  the  value  nor  the  rent  of  the  lands,  tenements  or 
hereditaments  exceeds  201,  by  the  year. 

There  is  an  appeal  in  such  actions,  and  the  defendant  or 
the  landlord  may,  by  summons  at  chambers,  apply  for  the 
removal  of  the  action  into  a  superior  court,  where  title  to 
the  lands  or  hereditaments  of  greater  annual  value  than 
20/.  would  be  aflFected  by  the  decision  in  the  action. 

Customs.  Customs.- By  sect.  263  of  16  &  17  Vict.  c.  107  (The 

Customs  Act),  the  Crown  may  sue  in  the  county  court  for 
duties  or  penalties  not  exceeding  100/.  The  decision  of 
the  judge  is  final.  By  sect-  318,  an  action  may  be  brought 
against  custom-house  oflScers  for  the  illegal  seizure  of  any 
boat,  vessel  or  goods,  where  the  damages  claimed  do  not 
exceed  the  amount  to  which  the  jurisdiction  of  the  court  is 
limited;  and  sect.  319  provides  that  the  case  shall  not  be 
tried  by  a  jury,  except  by  consent  of  both  parties,  and  that 
the  decision  of  the  judge  shall  be  subject  to  appeal. 

Jurisdiction  by        JURISDICTION  BY  CONSENT. — Under   the    provision    of 

consent  gect.  23  of  19  &  20  Vict.  c.  108,  the  parties  may  by  con- 

sent confer  a  jurisdiction  on  the  county  court  in  any 
action  not  being  an  action  for  criminal  conversation  (e). 

By  sect.  25,  if  in  any  action  title  incidentally  comes  in 
question,  the  judge  may  decide  the  immediate  claim  if  both 
parties  at  the  hearing  consent  in  writing ;  but  the  judg- 
ment of  the  court  is  not  evidence  of  title  between  the  parties 
in  any  other  proceeding. 

By  sect.  68,  the  decision  of  the  judge  in  these  actions  is 
subject  to  appeal,  on  the  same  ground  as  in  causes  where 
the  sum  claimed  exceeds  20/. 

Arresting  ARRESTING  Ships. — By  the  527th  section  of  17  &  18 

ships.  Vict  c.  104  (The  Merchant  Shipping  Act),  in  the  event 

of  an  injury  having  been  done  by  a  foreign  vessel  to  any 
property  belonging  to  her  Majesty,  or  to  any  of  her  sub- 
jects, in  any  part  of  the  world,  it  is  competent  for  the 
judge  of  the  county  court,  in  certain  cases,  on  a  summary 
application  of  any  person,  to  direct  the  vessel  to  be  de- 
tained until  satismction  is  made  for  the  alleged  wrong,  or 
security  is  given  to  abide  the  event  of  a  legal  proceeding 
in  respect  of  it. 

(0  By  20  &  21  Vict  c.  S5,  s.  59,  the  action  for  criminal  conversation  is 
abolished. 
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Nuisances— By  sect.  19  of  18  &  19  Vict.  c.  121  (The  Imteod. 
Nuisances  Removal  Act),  all  reasonable  costs  and  ex- 
p)en9es  incurred  in  making  a  complaint,  or  giving  notice, 
or  in  obtaining  an  order  of  justices,  or  in  carrying  the 
order  into  effect  imder  that  act,  are  to  be  deemed  to  be 
money  paid  for  the  use  and  at  the  request  of  the  person 
on  whom  the  order  is  made,  and  may  be  recovered  m  any 
county  court. 

Metropolitan  Building  Act. — Within  the  limits  of  Jf*^?P**^*i*" 
the  metropolis,  as  defined  by  the  18  &  19  Vict.  c.  122,  b»"J^»"«  A*^^' 
any  award  of  surveyors  under  the  Metropolitan  Building 
Act,  1855,  may  be  appealed  from  to  the  county  court. 
If,  however,  the  appellant  proves  that  the  matter  in- 
volves the  payment  of  a  sum  exceeding  50/.,  the  pro- 
ceedings must  be  stayed  (/).  The  court  may  also,  in 
case  of  dispute  as  to  the  amount  of  security  to  be  given 
to  an  adjoming  owner  by  the  building  owner,  settle  the 
amount  (g).  It  may  also  give  consent  to  anything  being 
done  by  any  owner  in  pursuance  of  the  act,  or  do  or 
cause  such  thing  to  be  done,  if  there  is  no  owner  capable 
of  consenting  or  of  doing  the  act,  or  no  person  empow- 
ered thereto,  or  if  the  owner  cannot  be  iound  (A).  The 
decision  of  the  court  is  subject  to  appeal  where  the  value 
of  the  matter  in  difference  exceeds  50/.  (i)> 

Salvage. — By  sect.  49  of  the  Merchant  Shipping  Act  Stlfsge. 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  the  juris- 
diction in  salvage  cases  conferred  by  Part  VIII.  of  the 
Merchant  Shipping  Act,  1854,  upon  two  justices,  is  ex- 
tended to  all  cases  in  which  the  value  of  the  property 
saved  does  not  exceed  1,000/.,  and  is  given  also  to  the 
county  court. 

Equitable  Jltiisdiction. — The  equitable  jurisdiction  Equitable  ju- 
of  the  county  court  is  concurrent,  except  in  tne  cases  of  ri»diction. 
friendly  societies  and  of  bankruptcy,  in  the  latter  of  which 
it  is  merely  incidental. 

Paktnership;  Distributive  Shabe;  Legacy. — By  Partnership; 
sect.  65  of  9  &  10  Vict  c.  95,  the  jurisdiction   is  ex-  dUtributive 
tended  to  the  recovery  of  a  demand  not  exceeding  20/.     *^'  ^S^^f' 

(/)  18  &  19  Vict.  c.  122,  s.  85.  proceeding!,  m.  100,  101. 

ig)  lb.  i.  87.  (t>  lb.  t.  102. 

{k)  lb.  t.  96.    See  at  to  formt  of 
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iNTROD.  (now  by  the  13  &  14  Vict.  c.  61,  50/.)-  "which  is  the 
"  whole  or  part  of  the  unliquidated  balance  of  a  partner- 
"  ship  account,  or  the  amount  or  part  of  the  amount  of 
"  a  distributive  share  under  an  intestacy,  or  of  any  legacy 
"  under  a  will." 


Suits  and  pro- 
ceediogs. 


Payment  into 
court  of  trust 
funds. 


Friendly  so- 
cieties. 


Suits  and  Proceedings.— By  the  28  &  29  Vict.  c.  99, 
the  county  courts  exercise  all  the  power  and  authority  of 
the  court  of  Chancery  in  administration  suits,  suits  for  the 
execution  of  trusts,  foreclosure  or  redemption,  enforcing 
any  charge  or  lien,  specific  performance,  reforming,  de- 
livering up  or  cancelling  of  any  agreement  for  the  sale, 
purchase  or  lease  of  property  ( j),  and  the  dissolution  or 
winding-up  of  a  partnerships  and  in  proceedings  under 
the  Trustee  Relief  or  Trustee  Acts,  or  relating  to  the 
maintenance  or  advancement  of  infants,  or  for  orders  in 
the  nature  of  injunctions  in  certain  cases. 

The  jurisdiction  is  limited  to  500/.,  and  is  subject  to 
appeal. 

By  sect.  8  of  30  &  31  Vict.  c.  142,  the  Court  of  Chan- 
eery  may  transfer  to  a  county  court  any  suit  or  proceeding 
which  might  have  been  commenced  in  it. 

Payment  into  Court  of  Trust  Funds. — By  sect, 
24  &  25  of  30  &  31  Vict.  c.  142,  trust  funds  not  exceeding 
500/,  in  value  may  be  paid  by  the  trustees  into  the  county 
court.  And  in  such  case  the  coimty  court  may  exercise 
all  the  powers  given  to  the  Court  of  Chancery  by  the  12  & 
13  Vict.  c.  74. 

Friendly  Societies. — By  sect.  40  of  18  &  19  Vict. 
c.  63,  where  the  rules  of  a  society  directed  disputes  to  bo 
referred  to  justices,  they  were  to  be  decided  by  the  county 
court;  but  by  sect.  5  of  21  &  22  Vict.  c.  101,  this  pro- 
vision is  repealed,  and  the  power  to  decide  these  disputes 
is  given  to  two  justices  of  the  peace. 

By  sect  41  of  the  first  of  these  acts,  applications  for 
the  removal  of  a  trustee,  or  for  any  relief,  order,  or  di- 
rection, or  for  the  settlement  of  disputes  in  certain  cases, 
or  to  enforce  the  decision  of  any  arbitrator,  or  to  deter- 
mine disputes  if  no  arbitrator  has  been  appointed,  or  if  no 
decision  is  made  within  forty  days  after  application,  are 
to  be  made  to  the  county  court  in  the  district  of  which 


(»  80  &  31  Vict  c  142,  s.  9. 
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the  usual  or  principal  place  of  business  of  the   society       Inteod. 
is  situate,  and  the  court  may  give  the  same  relief  as  the 
Court  of  Chancery.      The  decision  of  the  court  is  not 
stbject  to  any  app^. 

By  sect  42,  the  order  of  the  court,  if  for  the  payment 
of  uoney,  may  be  enforced  as  any  other  order ;  but  where 
the  order  is  for  the  doing  of  some  other  act,  the  judge 
may  order  the  party  neglecting  or  refusing  to  do  the  act 
to  paj  a  sum  of  money,  which  sum  may  be  recovered  as 
above. 

By  sect.  13,  on  the  dissolution  of  a  society  any  member 
who  may  be  dissatisfied  with  the  provision  made  for  the 
satisfaction  of  his  claim  may  apply  to  the  judge  of  a 
county  court,  who  may  make  such  order  thereon  as  is 
provided  by  sects.  41  and  42. 

Industrial  and  Pbovident  Societies.— By  sect.  17  induitmiand 
of  25  &  26  Vict.  c.  87,  the  societies  may  be  wound  up  J|^J^*"'*®" 
by  the  county  court  of  the  district  in  which  the  office  of 
the  society  is  situated,  "  in  the  same  manner  as  any  com- 
pany may  be,  under  the  Companies  Act,  1862,"  by  the 
Court  o/^Chmcery. 

By  sect  3  of  30  &  31  Vict  c.  117,  the  provisions  in 
sects.  41  and  42  of  18  &  19  Vict.  c.  63  are  extended  to 
industrial  and  provident  societies. 

Charitable  Trusts.— By  the  16  &  17  Vict  c.  137  Charitable 
(The  Charitable  Trusts  Act,  1853),  s.  32,  where  the  gross  '~•^• 
annual  income  of  a  charity  does  not  exceed  30/.  (now,  by 
the  Charitable  Trusts  Act,  1860,  23  &  24  Vict  c.  136, 
s.  11,  it  is  50/.),  and  where  equitable  relief  is  required, 
the  county  court  has,  subject  to  certain  conditions,  juris- 
diction to  entertain  the  application,  and  to  "  give  such 
**  relief  and  make  such  orders  and  directions  in  relation 
*^  to  the  matter  of  such  application  as  now  might  be  made 
"  or  given  by  the  Court  of  Chancery,  or  by  the  Lord 
"  Chancellor  entrusted  with  the  care  and  commitment  of 
''  the  custody  of  lunatics,  in  a  suit  regularly  instituted 
*•  or  upon  petition,  as  the  case  may  require."  It  is  pro- 
vided, however,  by  sect.  41,  that  the  county  court  shall  not 
have  jiuisdiction  to  determine  title  either  at  law  or  in 
equity,  or  to  determine  any  question  as  to  the  existence 
or  extent  of  any  charge  or  trust.  By  sect.  39  an  appeal 
is  given  in  certain  cases. 
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Succession 
duties. 


Literary  insti- 
tutions. 


Succession  Duties.— By  sect.  50  of  the  16  &  17  Vict, 
c.  51  (Succession  Duty  Act),  any  accountable  party  dis- 
satisfied with  the  assessment  of  the  commissioners  may, 
on  complying  with  certain  conditions,  if  the  sum  in  dis- 

?ute  does  not  exceed  50/.,  appeal  to  the  county  court 
'he  decision,  is  final.  It  would  seem  from  the  language 
of  sect.  50  that,  although  the  assessment  exceeds  50/.,  it 
may  become  the  subject  of  inquiry  in  the  county  court, 
if  the  party  dissatisfied  contends  that  it  should  be  re- 
duced by  a  sum  not  exceeding  50/. 

Literary  Institutions. — By  the  Literary  and  Scien- 
tific Institutions  Act,  1854,  in  case  of  an  institution  within 
the  act  being  desirous  of  dissolving,  and  any  dispute  arising 
among  the  governing  body  or  the  members  of  the  institu- 
tion, the  adjustment  of  its  affairs  is  to  be  referred  to  the 
county  court  of  the  district  in  which  the  principal  building 
of  the  institution  is  situate.  The  court  may  make  such 
order  as  is  requisite,  or,  if  necessary,  direct  that  proceed- 
ings shall  be  taken  in  the  Court  of  Chancery.  The  judge 
is  also  to  determine  to  what  institution  any  surplus  fiinds 
should  be  given  which  may  remain  after  dissolution,  if  the 
members  have  not  of  themselves  determined  the  institution 
to  which  they  are  to  be  given. 


Auxiliary  ju- 
risdiction. 


Legal  jurisdic- 
tion— Ab- 
sconding 
debtors. 


Bankruptcy. 


Auxiliary  Jurisdiction. — The  auxiliary  jurisdiction 
of  the  court  is  both  legal  and  equitable. 

Legal  Jurisdiction — Absconding  Debtors. — By 
the  14  &  15  Vict.  c.  52,  power  is  given  to  the  judge  of  a 
county  court  to  issue  his  warrant  for  the  apprehension  of 
persons  sworn  to  be  indebted  to  the  amount  of  20/.  or 
upwards,  and  who  are  about  to  quit  England.  This 
power  is  auxiliary  to  actions  in  the  superior  courts. 

Bankruptcy. — By  sect  94  of  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  134),  where  a  debtor  petitions  for 
adjudication  against  himself,  and  his  debts  do  not  exceed 
300/.,  he  must  present  his  petition  to  a  county  court,  if 
not  resident  within  the  metropolitan  district,  i.  e.,  within 
twenty  miles  of  the  general  post-office.  At  the  first 
meeting  of  creditors  (sect.  109),  or  by  direction  of  the 
London  Court  of  Bankruptcy  (sect.  88),  the  proceeding 
on  a  petition  presented  to  a  Court  of  Bankruptcy  may  be 
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transferred  to  a  county  court  By  sect.  100,  the  gaoler  Tnteod. 
of  a  prison,  situate  in  a  county  in  which  no  bankruptcy 
court  holds  its  sittings,  is  to  make  on  the  first  of  every 
month  a  return  to  the  county  court,  within  the  district  of 
which  the  gaol  is  situate,  of  all  persons  in  custody  upon 
any  process  whatsoever  for,  or  by  reason  of,  any  debt, 
claim  or  demand ;  and  by  sect.  101  the  jud^  is  to  order 
the  registrar  of  the  court  to  attend  at  the  gaol  to  examine, 
and,  if  he  thinks  fit,  to  adjudge  bankrupt,  any  prisoner 
named  in  the  gaoler's  return,  who  being  a  trader  shall 
have  been  in  prison  fourteen  days^  or  being  a  non-trader, 
two  calendar  months. 

Causes  sent  for  Trial  by  Superior  Courts.— In  Causes  sent 
actions  of  contract  where  the  claim  does  not  exceed  50/.,  ^^^  ^  ^^ 
or  is  reduced  by  set-off  or  otherwise  to  50Z.  or  under,  the  coum.**' 
judge  of  a  superior  court  may,  under  19  &  20  Vict.  c.  108, 
s.  26,  on  terms  after  issue  joined^  order  the  cause  to  be  tried 
by  a  county  court  (A) ;  but  now  by  sect.  7  of  30  &  31  Vict. 
c   142,  the  judge  may,  before  issue  joined,  unless  good 
cause  be  shown  to  the  contrary,  order  the  action  to  be 
tried  in  a  county  court. 

Malicious  Prosecution,  &c. — By  sect.  10  of  30  &  Malicious  pro- 
31  Vict.  c.  142,  a  judge  of  a  superior  court  in  which  an  »««*»*»on»  **^' 
action  for  malicious  prosecution,  illegal  arrest,  illegal  dis- 
tress, assault,  false  imprisonment,  libel,  slander,  seduction, 
or  any  action  of  tort  may  be  brought,  may  either  stay  the 
proceedings  or  remit  them  to  a  county  court,  unless  the 
plaintiff  give  security  for  costs,  or  satisfy  him  that  it  is  a 
fit  action  to  be  tried  m  the  superior  court. 

Commitment  on  Judgments  of  Superior  Courts. —  Commitment 
By  10  &  11  Vict.  c.   102,  the  power  ffiven  by  the  8  &  9  l^^^^^^^^ 
Vict.  c.  127,  to  the  Commissioners  of  Bankrupts  to  com-  coum.*"^^ 
mit  a  party  to  prison  brought  before  them  by  summons  on 
a  judgment  of  a  superior  court,  where  such*  debt  did  not 
exceed  20/.,  and  had  been  contracted  by  fraud,  or  in  cer- 
tain other  ways,  was  transferred  in  places  twenty  miles 
beyond  London  to  the  county  courts. 

(k)  By  sects.  3  and  6  of  the  Com-  matter  of  mere  account,  to  a  county 

moD  Law  Procedure  Act,  1854,  17  court      See  Cummins  v.  Birkett,  3 

&  18  Viet.  c.  125,  a  power  was  giveo  H.  &  N.  156.    By  21  &  22  Vict  c. 

to  the  superior  court  to  refer  cases,  74,  s.  5,  this  ii  repealed, 
which  consisted  wholly  or  in  part  of 
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Equitable  Jurisdiction— Chancery. — By  sect.  22 
of  the  9  &  10  Vict.  c.  95,  the  judge  may  be  required  to  per- 
form all  such  duties  relating  to  causes  or  matters  depending 
in  Chancery,  or  any  judge  thereof,  or  before  the  Chancellor 
in  the  exercise  of  any  authority  belonging  to  him,  necessary 
or  proper  to  be  done  in  the  respective  districts,  as  the 
Chancellor  from  time  to  time  by  a  general  order  directs(/). 


Companies 
Act,  1862. 


Companies  Act,  1862.— By  sect.  126  of  the  25  &  26 
Vict.  c.  89,  the  judges  of  the  county  courts  who  sit  at 
places  more  than  twenty  miles  from  the  General  Post 
Office  are  commissioners  to  take  evidence  in  winding-up 
cases.  For  this  purpose  the  judge  is  invested  with  the 
same  powers  which  the  Court  of  Chancery  possesses  of 
summoning  and  examining  witnesses,  and  of  requiring  the 
production  or  delivery  of  documents. 


Companies 
Act,  1867. 


Companies  Act,  1867.— By  sect.  41  of  30  &  31  Vict, 
c.  131,  where  an  order  has  been  made  for  the  winding-up 
of  a  company  by  the  Court  of  Chancery,  it  may  direct  all 
subsequent  proceedings  to  be  had  in  a  county  court. 


Probate  and 
letten  of  ad- 
miniatradon. 


Probate  and  Letters  of  Adbonistration. — By 
sect.  10  of  21  &  22  Vict.  c.  95  (m),  the  contentious  juris- 
diction of  the  Court  of  Probate,  established  by  20  &  21 
Vict.  c.  77,  is  given  to  the  county  courts  where  it  appears 
on  affidavit  to  the  satisfaction  of  one  of  the  registrars  of 
the  principal  registry  that  the  testator  or  intestate  had  at 
the  time  of  his  death  his  fixed  place  of  abode  in  one  of 
the  districts  mentioned  in  Schedule  A.  of  the  Court  of 
Probate  Act ;  and  that  the  personal  estate  in  respect  of 
which  the  probate  or  letters  of  administration  is  sought 
is  under  the  value  of  200/.,  and  that  the  deceased  was  not 
seised  or  entitled  to  any  real  estate,  or,  if  so,  that  its  value 
is  under  300/. 


Copyright  of 
dengna. 


Copyright  op  Designs.— By  sect.  8  of  21  &  22  Vict, 
c.  70,  the  proprietor  of  copjrright  in  any  design  under 
"  The  Copyright  of  Designs  Act,  1852,"  or  this  act,  may 
take  proceedings  in  the  county  court  of  the  district  within 


(I)  This  jurisdiction  does  not  ap- 
pear to  have  been  ever  exercised, 
(m)  This   jurisdiction  was    first 


given  by  20  &  21  Vict.  c.  77,  s.  54, 
now  repealed  by  21  &  22  Vict  c. 
95,s.  U. 
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-which  the  piracy  has  heen  committed  for  the  recovery  of      Iwtiod. 
damages  sustained  by  reason  of  the  piracy. 

Process. — The  process  of  the  county  court  is  by  plaint  Procett. 
and  summons ;  and  where  no  jury  is  required  by  either 
party,  the  duty  of  deciding  questions  both  of  fact  and  law 
IS  vested  in  the  judge  alone,  no  suitors  being  summoned 
as  in  the  old  court  (n).  In  cases,  however,  in  which  the 
amount  claimed  exceeds  5/.,  either  party  may  require  a 
jury  to  be  summoned  to  try  the  action.  The  proceedings 
m  the  trial  now  substantially  vary  from  those  adopted  in 
the  courts  at  Westminster  in  one  material  exception  only, 
namely,  that  where  there  is  a  judgment  for  the  plaintiff 
for  a  sum  not  exceeding  20/.,  the  judge  has  the  power  of 
ordering  that  the  debt  or  damages  recovered  shall  be 
paid  by  instalments.  In  all  other  cases  he  must  order 
the  cl^m  to  be  paid  forthwith,  or  within  fourteen  clear 
days,  unless  the  plaintiff  consents  to  receive  it  by  instal- 
ments. 

No  ju^ment  or  order  of  a  county  court,  nor  any  matter 

Siding  therein,  can  be  removed  except  by  certiorari  (o). 
y  13  &  14  Vict.  c.  61,  a  power  of  appeal  is,  however, 
given  where  plaints  are  brought  for  causes  of  action  which, 
but  for  that  statute,  the  courts  could  not  have  entertained ; 
section  14  of  that  act  providing,  that,  if  either  party  in 
such  a  cause  is  dissatisfied  with  the  determination  or  di- 
rection of  the  court  in  point  of  law,  or  upon  the  admission 
or  rejection  of  evidence,  he  may  appeal  to  any  of  the 
superior  courts  of  common  law,  two  of  the  puisnejudges 
of  which  court  may  decide  the  point  disputed.  Tne  ap- 
peal is  in  the  form  of  a  case  agreed  on  by  the  parties,  and 
if  they  cannot  agree,  it  is  settl^  by  the  judge  of  the  county 
court  who  heard  the  plaint. 

By  leave  of  the  judge  an  appeal  may  now,  under  30  & 
31  Vict.  c.  142,  sect.  13,  be  allowed  in  actions  in  which  an 
appeal  was  not  before  allowed ;  and  by  the  same  section 
an  appeal  is  given  in  actions  of  ejectment,  and  actions  in 

(n)  9  &  10  Vict  c  95,  s.  69.  there  was  no  record  of  the  proceed - 

(«)  lb.  8.  90.    A  material  alter-  in^  in  the  inferior  court,  the  proper 

ation»  with  respect  to  the  removal  writ  was,  as  has  been  mentioned,  a 

of  plaints,  was  effected   by  mak-  re,  fa.  lo.    The  other  effects  conse- 

ing  the  county  court  a  court  of  quent  upon  its  being  made  a  court 

record;    namely,    that   all   plaints  of  record  need  not  be  mentioned; 

which  can  be  removed  into  a  supe-  since  all  proceedings,  except  this, 

rior  court  must  now  be  moved  by  a  have  been  specially  provided  for  by 

writ  of  certiorari  s   whereas,  when  the  act 


Digitized  by  VjOOQIC 


14  Introduction. 

Introp.  which  title  comes  in  question  ( p).  In  equitable  proceed- 
ings an  appeal  always  lies,  by  sect.  18  of  28  &  29  Vict, 
c.  99. 

(p)  By  sect.  35  of  30  &  31  Vict.c.  sion  of  the  Sheriffs*  Court  made  in 

142,  the  decisions  of  "  The  City  of  the  exercise  of  the  equitable  juris- 

London  Court"  (formerly  the  She-  diction  conferred  upon  it  by  the  28 

riffs*  Court)  are  made  subject  toap-  &  29  Vict.  c.  99,  s.  4r.     Harper  v. 

peal,  in  the  same  way  and  on  the  Pole,  L.  H.,  3  Eq.  752  ;  S.  C.  36  L. 

same  conditions  as  the  decisions  of  a  J.,  Ch.  375  ;  Gardiner  v.  The  Cachir 

county  court.   Before  this  act,  it  was  Company ^  36  L.  J.,  Ch.  432. 
held  that  no  appeal  lay  from  a  deci- 
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DISTRICTS,  COUBT-HOCSES,  GENERAX  FUND  AND  SITTINGS  OF 
THE  COURT. 


DiamaoTB,  page  15. 

CoUBT-HOUSSBy  17 : 
JBxiUmg  Courts. 
Treasurtrt  to  provide. 
Town  HaUg  and  PubHe  BuUd- 
ings. 


General  Fund,  18. 
Sittings  of  the  Courts,  18 : 
AppohUtnent  of. 


Districts.] — By  9  &  10  Vict.  c.  95,  sect.  2,  power  is  Ditcrictf. 
eiTen  to  the  Queen,  with  the  advice  of  her  Privy  Council, 
nom  time  to  time  to  order  that  the  act  shall  be  put  in  force 
in  such  counties  as  to  her  Majesty  may  seem  fit ;  and  also 
to  divide  the  whole  or  part  of  any  county,  &c.  into  dis- 
tricts, and  to  order  that  the  county  court  shall  be  holden 
in  each  of  such  districts,  and  from  time  to  time  to  alter 
them,  and  to  order  that  the  number  of  districts  shall  be 
increased,  until  the  whole  of  the  county  is  within  the  pro- 
risions  of  the  act,  and  to  alter  the  place  of  holding  the 
court,  or  to  order  that  the  holding  of  it  be  discontinued, 
or  to  consolidate  any  two  or  more  districts,  and  to  declare 
by  what  name  and  in  what  towns  and  places  the  courts 
shall  be  holden  in  each  district ;  and  if  it  appear  that  any 
part  of  any  county,  &c.  may  conveniently  be  declared 
within  the  jurisdiction  of  the  county  court  of  an  adjoining 
county,  to  order  that  such  part  shall  be  taken  to  be  within 
the  jurisdiction  of  the  county  court  for  such  adjoining 
county  in  and  for  such  district,  in  like  manner  as  if  it  were 
part  of  such  adjoining  county. 

By  Orders  in  Council  of  the  9th  March,  1847,  the 
whole  of  England,  with  the  exception  of  the  city  of  Lon- 
don, was  divided  into  491  districts,  and  by  subsequent 
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Districts, 


Part  I.       orders  various  alterations  have  from  time  to  time  been 
made,  and  additional  courts  established  (a). 

The  council  of  any  citj  or  borough,  or  a  majority  of  the 
ratepayers  of  any  parish  within  the  limits  of  which  a  local 
court,  not  being  a  county  court,  is  established,  or  into  the 
limits  of  which  city,  borough  or  parish  the  jurisdiction  of 
such  local  court  extends,  desirous  of  excluding  the  juris- 
diction of  such  court  in  causes  whereof  the  county  court 
has  cognizance,  may  petition  the  Queen  in  Council  for  such 
purpose,  and  if  notice  of  such  petition  has  been  publicly 
advertised  in  the  city,  borough  or  parish,  and  m  some 
public  newspaper  circulating  therein,  the  Queen  may  by 
Order  in  Council  declare  the  exclusion  of  the  jurisdiction 
of  the  local  court  throughout  the  whole  or  any  part  of  the 
district  of  the  county  court ;  unless  a  petition  a^inst  de- 
claring such  exclusion  is  presented,  or  a  caveat  is  entered 
at  the  Council  Office.  If  a  counter-petition  is  so  pre- 
sented, or  any  caveat  is  entered,  then  the  Queen  may  refer 
the  petitions  to  the  Judicial  Committee  of  the  Priv^ 
Council,  and  on  their  report  make  such  Order  in  Council 
as  she  is  advised  (b). 


(a)  In  the  original  division  of  the 
country  the  districts  of  the  superin- 
tendent registrars  of  births,  &c,  were 
taken  as  the  basis  upon  which  to 
form  the  districts  of  the  courts.  In 
many  cases,  however,  two  or  more 
registrars'  districts  were  comprised  ; 
in  the  district  of  one  court,  and  in 
others  a  registrar's  district  was  di- 
vided between  two  or  more  courts. 
The  districts  are  described  in  the 
Order  in  Council  by  the  name  of  the 
registrar's  district,  and  this  descrip- 
tion, though  convenient  for  some 
purposes,  gave  no  information  to 
those  who  were  not  acquainted  with 
such  districts  and  of  the  parishes 
comprised  therein.  For  the  conve- 
nience of  any  person  resident  in  one 
part  of  the  kingdom  desirous  of  suing 
another  resident  in  some  other  part, 
an  alphabetical  index,  showing  the 
name  of  every  parish,  township  or 
place  in  the  kingdom,  and  the  court 
in  the  district  of  which  it  is  situate, 
has,  since  1851,  been  attached  to  the 
folio  edition  of  the  rules  supplied  by 
the  Treasury  to  the  different  courts. 
As,  therefore,  every  information  as 
to  the  parishes  and  places  comprised 
within  the  several  districts  can  be 
obtained  at  the  registrar't  office,  the 


Orders  in  Council  which  do  not  af- 
ford that  information  have  not  been 
attached  to  this  work.  Soon  after 
the  issuing  of  the  Order  in  Council 
of  the  13th  November,  1858,  by 
which  order  extensive  alterations 
were  made  in  many  of  the  districts, 
a  revised  edition  of  the  index  was 
issued  to  the  registrars.  It  can  be 
purchased  by  the  public  from  the 
Queen's  printer. 

(6)  15  &  16  Vict  c.  54,  s.  7.  In 
1853,  the  town  council  of  Birming- 
ham, after  much  opposition,  obtained 
the  exclusion  of  the  mayor's  court  in 
that  borough  from  cog^nizance  of  all 
matters  that  could  be  heard  in  the 
county  court,  the  petition  and  a 
counter-petition  having  been  argued 
for  and  against  before  the  Judicial 
Committee  during  two  days.  See 
order  in  Gazette  of  8  Jan.  1854. 
Subsequently  similar  orders  were 
made  respecting  the  Ipswich  Court 
of  Small  rleas,  and  the  Court  of  Re- 
cord of  the  town  of  Nottingham,  and 
the  Court  of  Pleas  of  the  city  of 
Worcester,  in  all  matters  where  the 
amount  claimed  does  not  exceed 
20/.,  and  in  all  actions  of  ejectment 
where  the  rent  does  not  exceed  50/. 
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CiwrZ-Aottfcj.]— By  stat.  9  &  10  Vict.  c.  95,  s.  53,  as      Chap.  I. 
soon  as  a  court  was  established  under  that  act,  all  real  court-homei 
estates  and  effects  vested  in  or  belonging  to  the  commis-  ^  .  . 
sioners,  clerks,  or  other  officers  of  any  of  the  courts  men-  coum."^ 
tioned  in  Schedule  (A.)  and  (B.)  of  the  Act,  which  were 
holden  in  trust  for  tiie  purposes  of  the  court,  vested  in  the 
treasurer  of  the  county  court,  in  trust  for  the  purposes  of 
the  act.     In  districts  where  a  court-house  and  offices  have 
not  been  provided,  or  are  insufficient,  the  treasurer,  with  Treaturen  to 
the  approval  of  the  Commissioners  of  the  Treasury,  may  pro? ide. 
build,  purchase,  hire,  or  otherwise  provide  messuages,  witn 
all  necessary  appurtenances,  for  holding  the  court  and 
offices ;  or,  mstead  of  providing  separate  buildings,  may 
contract  for  the  occupation  of  any  county  or  town  hall  or 
other  building,  or  so  much  thereof  as  is  needed ;  and  all 
real  and  personal  estates  and  effects  belonging  to  the  court 
T^  in  the  treasurer  for  the  time  being,  and  m  his  succes- 
sors, in  trust  for  the  purposes  of  the  Act  (c).     The  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845  (d), 
apply  to  such  purchase,  except  such  as  relate  to  the  pur- 
cnase  and  taking  of  Iwds  otherwise  than  bv  agreement ; 
and  the  treasurer,  acting  with  the  approval  of  the  Com- 
xnissionerB  of  the  Treasury,  is  deemed  the  promoter  of  the 
imdertaking  for  which  such  lands  are  reauired(e). 

The  treasurer,  for  the  purpose  of  aefraying  the  ex- 
penses of  building,  purchasing  or  providing  messuages 
and  lands  for  court-nouses,  was  empowerea  to  borrow 
money,  at  the  rate  of  interest  allowed  by  the  Commis- 
sioners of  the  Treasury,  and  enter  into  necessary  secu- 
rities for  that  purpose,  which  were  binding  on  him  and 
his  successors  in  office,  for  repavment  out  of  the  general 
fimd :  he  was  to  enter  in  a  book  belonging  to  the  court, 
kept  by  him  for  the  purpose,  the  names  of  the  persons  by 
whom  money  was  advanced,  in  the  order  in  which  it  was 
advanced,  and  the  debts  were  to  be  paid  in  the  order  of 
entry  (/)• 

By  sect  85  of  19  &  20  Vict.  c.  108,  these  expenses 
are  now  to  be  paid  out  of  monies  to  be  provided  by 
Parliament. 

A  building  which  is  leased  by  a  treasurer  of  a  county 

(«)  9  &  10  Vict  c.  95,  8.  48,  at  ameDded  by  80  &  31  Vict  o.  142,  i. 

amended  by  30  &  31  Vict  c.  142,  i.  18. 

18.  (/)  9  &  10  Vict  c.  95,  t.  51 ;  but 

id)  9  Bid  Vict  c.  18.  tee  19  &  20  Vict  c.  108,  a.  85. 

(«)  9  &  10  Vict,  c  95,  i.  50,  aa 

F.N.  0 
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Town-balU 
and  public 
builaiogs. 


court  for  the  purposes  of  the  court  is  not  rateable  to  the 
relief  of  the  poor ;  since  there  is  no  beneficial  occupier  oS 
it,  nor  are  any  profits  derived  fix)m  its  occupation  (g). 

By  sect.  24  of  13  &  14  Vict.  c.  61,  a  greata-  focility 
in  obtaining  court-houses  is  afforded  l^  a  provision,  that 
in  every  town  or  place  where  a  county  court  is  holden, 
and  no  court  has  been  already  erected  or  hired,  the  town- 
hall,  court-house,  or  other  public  building  belongmg  to 
the  county,  city,  borough  or  town,  may  be  used  for  the 

J)urpose8  of  holding  the  courts,  without  any  chai^  esoept 
or  lighting,  warming  and  cleaning,  and  other  expenses 
necessarily  incidental  to  the  use  of  the  said  building  for 
the  purposes  of  the  courts ;  an  arrangement  must,  how- 
ever, be  made,  so  that  the  sittings  of  the  courts  shall  not 
interfere  with  the  business  of  the  county,  &c.  usually 
transacted  in  the  building  used,  or  with  any  purposes  for 
which  it  may  be  used  by  virtue  of  any  local  act  (A). 

By  sect.  15  of  18  &  19^  Vict.  c.  126,  petty  sessions  may 
be  held  in  any  county  court-house  without  charge. 

General  fiind.  General  FundJ] — This  was  a  fund  which,  under  9  &  10 
Vict.  c.  95,  s.  52  (now  repealed),  was  raised  for  the  pur- 
poses of  providing  court-houses,  and  defiraying  all  other 
expenses  of  the  courts  (i).  As  all  sums  of  money  paid  into 
court  to  the  use  of  the  suitors  which  shall  remain  un- 
claimed for  six  years  (the  time  during  which  the  persoa 
entitled  is  an  infant,  feme  covert,  of  unsound  mind,  or 
beyond  the  seas,  not  being  taken  into  account),  and  the 
monies  arising  from  penalties,  forfeitures  and  fines,  when 
paid  and  levied,  if  not  otherwise  appropriated  by  the  act, 
are  applicable  to  and  must  be  carried  to  the  account 
of  the  general  fund,  this  fund  still  exists  ixa  their  re- 
ceipt (k). 

Sittings  of  tbe       Sittings  of  the  Cotirte.]— The  9  &  10  Vict.  c.  95,  s.  56, 
courts.  provides  that  the  court  shall  be  holden  within  each  dis- 

trict at  such  times  as  the  judge  appoints,  proidded  it  is 


(g)  Reg,  V.  Overteert  qf  Manehet^ 
Ur,  18  Jur.  267. 

(h)  IS  &  14  Vict  c.  61,  8.  2i. 

(i)  By  a  tax  of  1#.  in  the  pound 
•n  all  olaims  for  sums  exceeding 
40#.,  and  a  fixed  sum  of  6d»  on 
claims  for  sums  above  20«.  and  not 
exceeding  40«.  It  was  subsequently 
lowered  to  %d,  in  tbe  pound   on 


claims  for  sums  above  40*.  and  not 
exceeding  20L ;  and  fbr  claims  for 
more  than  20/.  it  was  taken  as  upon 
201.  only.  These  expenses,  for  which 
this  tax  was  Ievied«are  now  paid  out 
of  a  grant  of  Parliament. 

(k)  9  iSE  10  Vict.  c.  95,  88.  112 
and  133. 
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holden  once  at  least  in  eveiy  calendar  months  or  at  such  Chap.  I. 
other  internal  as  the  Lord  Chancellor  may  appoint  (/) ; 
and  that  notice  of  the  days  appointed  for  holdmg  courts, 
or  of  any  change  in  such  days^  shall  be  put  up  in  some 
conspicuous  pliuse  in  the  coart-houso,  and  in  the  office  of 
the  clerk  of  the  court.  In  addition  to  this,  in  order  that 
the  suitofB  may  know,  a  oonvenient  time  beforehand^  when 
the  courts  will  be  holden,  the  rules  of  practice  require  the 
judges  to  appoint  the  days  said  hours  tor  holding  each  oi 
theur  ooorts.  A  notice  of  such  appointment  must,  three  Appointment 
calendar  months  befinre  the  holding  of  such  ooints^  be  o^ 
forthwith  affixed  in  some  conspicuous  place  in  the  court- 
house and  in  ike  o&ce  of  the  registrar.  Whenerer  any 
day  or  hour  so  appointed  is  altered,  notice  of  the  altera- 
tion and  of  the  tiooe  when  it  will  take  effect  must  be 
affixed  in  the  same  way.  The  judge  may,  however^ 
from  time  to  time>  bold  addition^  and  adjourned 
courts  (m). 

Where  a  court  cannot  be  held  by  reason  of  the  death  or 
unavoidable  absence  of  the  judge,  the  court  is  to  be  ad- 
journed by  the  r^istrar,  or  in  lus  absence  by  the  hi^h 
bailiff,  and  an  entry  thereof  is  to  be  made  on  the 
minutes  (n). 

No  two  courts  may  be  held  before  the  same  jodg^  on 
the  same  day,  unless  by  consent  of  the  Lf^d  Ghanodlor, 
but  an  adjourned  court  may  be  held  on  the  same  day 
with  another  court  (o). 

By  28  &  29  Vict  c.  99,  &  14,  courts  need  not  he  held 
in  the  month  of  September,  urJess  the  Lord  ChaneeHor 
shall  order  otherwise,  and  with  his  sanction  the  judge, 
if  he  holds  courts  in  September,  need  not  hold  them 
during  some  other  month  in  the  year. 


(7)  ManT^  of  tile  trailer  coofta  In      Seeretary  dC  State  to  the  Lord  Cbntk 
agricolttifa]  dialncta  are  kehl      cdlor« 
freqoently  than  once  a  month.         Cm)  Rnle  U 


the  agricoitofal  dialncta  are  held  cdlor« 

lest  freqoendy  than  once  a  month.         (m)  Ri 

by  ordna  of  the  Secretary  of  Staie»  (n)  19  &  20  Vict,  c  108,  i^  7. 

By  sect.  1»  of  SO  &  51  Vict  c.  142,  (e)  Rule  S. 

4lia  power  la  traMfeived  fron  tha 
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JudgCj  Appointment  and  ItemovaL'\ — The  necessary- 
qualification  of  the  judge  of  a  county  court  was,  at  the 
original  establishment  of  the  courts,  that  he  should  be  a 
banister  of  seven  years'  standing,  or  that  he  should  have 
practised  as  a  barrister  and  special  pleader  for  seven  vears, 
or  have  acted  in  the  capacity  of  judge  in  one  of  cer- 
tain local  courts  mentioned  in  the  9  &  10  Vict  c.  95  (a) : 
any  future  judce  must  be  %  barrister  of  seven  years'  stand- 
ing, or  must  have  practised  as  a  barrister  and  special 
pleader  for  seven  years,  or  have  been  the  county  clerk  of 
the  same  county  at  the  time  of  passing  the  9  &  10  Yict. 
c.  95  (6).  The  judge  is  appointed  by  the  Lord  Chan- 
cellor, except  where  the  whole  of  the  district  of  the  court 
is  within  the  Duchy  of  Lancaster,  in  which  case  he  is 


(a)  9  &  10  Vict  c.  95,  i.  9. 


(d)  lb.  1. 16. 
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appointed  by  the  Chancellor  of  the  Duchy.     The  Lord     Ch^^-  ^i- 
Chancellor  may  remove  a  judge  from  any  district,  and 

3 point  him  to  any  other  district,  or  appoint  him  to 
ditional  districts  (c).  The  Lord  Chancellor,  or  Chan- 
cellor of  the  Duchy  respectively,  may  remove  a  judge  for 
inability  or  misbehaviour  (rf).  He  cannot  sit  as  a  member 
of  Parliament  (^),  nor  can  he  practise  at  the  bar,  or  as  a 
roecial  pleader,  or  equity  draftsman,  or  be  directly  or  in- 
cBrectly  concerned  as  a  conveyancer,  notary  public,  soli- 
citor, attorney  or  proctor,  and  if  an  attorney,  he  cannot 
hold  certain  offices  which,  having  regard  to  the  present 
qualification  of  a  judge,  it  is  not  necessary  to  enume- 

Where  a  judge,  whose  district  was  within  the  Duchy 
of  Lancaster,  had  been  removed  firom  his  office  by  the 
Chancellor  of  that  Duchy  on  the  groimd  of  inability,  a 
motion  was  made  in  the  Court  of  Queen's  Bench  for  a 
quo  warranto  to  his  successor,  and  affidavits  were  read  to 
show  that  the  Chancellor  had  come  to  an  erroneous  con- 
dosion ;  but  upon  it  appearing  that  the  Chancellor,  before 
removing  the  judge,  had  held  an  inquiry  as  to  certain 
charges  against  him,  and  had  heard  counsel  and  wit- 
nesses, both  in  support  of  such  charges  and  also  for  the 
judge,  the  Court  neld  that  they  would  not  inquire  into 
the  amount  or  balance  of  the  evidence  adduced  before  the 
Chancellor,  he  having  acted  legally,  and  given  the  party 
accused  a  &ir  opportunity  of  being  heard ;  nor  would 
they  grant  a  quo  warranto  for  the  purpose  of  allowing 
the  question  of  fact  to  be  submitted  to  a  jury.  The  Court 
intimated,  however,  that  if  the  Chancellor  had  removed 
tiie  jud^  without  a  proper  inquiry,  or  upon  grounds  other 
than  **  inability  or  misbehaviour,"  they  womd  have  con- 
trolled his  decision  (g). 

For  what  Districts.'] — A  judge  is  appointed  for  each  For  whit  dU- 
district  (A),  and  the  Lord  Chancellor  may  appoint  to  any  ^^^ 
district  two  judges  («).     Afl«r  districts  were  created  by 
Order  in  Conned,  the  Lord  Chancellor  appointed  sixty 
judges  (A)  to  the  courts,  and  the  number  of  districts  to 

(c)  21  &  22  Vict  c  74,  s.  I.  (•)  21  &  22  Vict.  c.  74,  s.  2.  Un- 

{d)  9  &  10  Vict  c  95,  a.  18.  der  this  section  the  courts  at  Liver- 

(e)  25  &  26  Vict  c.  99,  s.  4.  pool,  Ormskirk  and  St.  Helen's  are 

(/)  15  &  16  Vict,  c  54,  s.  16.  presided  over  by  two  judges. 

(g)  Ex  parte  Ramshay,  21  L.  J.,  (k)  This  number  cannot  be  in- 

Q.  B.  238 :  5.  C.  16  Jur.  684.  creased,  unless  by  direction  of  Par. 

(k)  9  &  10  Vict  c.  95,  s.  8.  liament.    21  &  22  Vict  c.  74,  a.  8. 


Digitized  by  VjOOQIC 


22 


Judge — Deputy. 


PaetI. 


Dudcii 


Deputy. 


wbioh  tivey  were  TespectiTely  appointed  varied  from  one 
to  twelve.  In  some  mstances  one  judge  was  appointed  to 
bold  the  coortB  in  several  districts.  It  lias  oeen  held 
that  this  mode  of  i^pointinff  is  legal,  and  further,  that 
the  same  person  may,  at  the  discretion  of  the  Lord  Chan- 
cellor, be  a  judge  of  two  Afferent  county  courts  (/). 

IkLtiesJ\ — The  jnd^  must  hold  the  court  at  each  ap- 
pointed pkce  within  his  district,  once  at  least  in  eveiy 
calendar  month,  or  at  such  other  interval  as  the  Lord 
Chancellor  may  order  (m).  He  is  sole  judge  in  the  court, 
and  must  determine  all  questions  both  of  &ot  and  law, 
unless  a  jury  is  summoned  (n).  K  his  name  be  inserted 
in  any  commission  of  the  peace  for  the  county,  riding 
or  division  of  the  county  for  which  he  is  appointed 
judjge,  he  may  act  as  lustice  of  the  peace  for  such  county, 
riding  or  division,  without  the  qualification  by  estate  re- 
-ouired  by  law  in  the  case  of  others,  if  he  is  not  disqualified 
m)m  any  other  cause  (o). 

Deputy."] — In  case  of  the  iUness  or  unavoidable  absence 
of  the  jud^e  (the  cause  whereof  must  be  entered  on  the 
minutes  oi  the  court),  he,  or  in  case  of  his  inability,  the 
Lord  Chancellor,  or  the  Chancellor  of  the  Duchy,  as  the 
case  may  be,  may  appoint  a  deputy,  who  is  himself  a  judge 
of  a  county  court,  or  who  has  practised  as  a  barrister  and 
fflDecial  pleader  for  at  least  seven  years,  to  act  during  such 
iUness  or  absence  {p).  The  judge  may  also,  with  approval 
of  the  Lord  Chancellor,  or  Chancellor  of  the  Ducny,  ap- 
point a  deputy,  qualified  as  above,  to  act  for  him  for  any 
time  or  times,  not  exceeding  in  the  whole  two  calendar 
months  in  any  consecutive  period  of  twelve  calendar 
months.  The  deputy  so  appointed  has^  during  the  time 
for  which  he  is  appointed,  all  the  powers  and  privileges 
of  the  judge  whose  duty  he  performs  (9);  and  should  the 
judge  die,  he  is  to  continue  to  act  until  a  successor  is  ap- 

Eointed,  or  the  Lord  Chancellor  otherwise  orders,  by  whom 
is  remuneration  for  so  acting  is  to  be  settled  (r).     K 
during  the  absence  of  the  judge  his  deputy  is  incapable  of 


(/)  /L  V.  PotAam,  16  L.  J.,  Q.  B. 
281 ;  S.  C,  13  Jur.  981. 

(m)  0  ^  10  Vict.  c.  95,  8.  56,  as 
amended  by  30  &  31  Vict,  c   142, 

8.19. 

(if)  lb.  8.  60. 
(•)  lb.  a.  21. 


(f>)  9  &  10  Vict.  c.  95,  8.  20,  as 

amended  by  10  &  20  Vict.  c.  108, 

8.6. 

(9)  Prior  to  30  &  31  Vict.  c.  142, 
a  deputy  could  not  act  in  any  matter 
under  the  Charitable  Trusts  Act. 

(r)  19&20Victc.  108,  8.  11. 


Digitized  by  VjOOQ  IC 


Treasurer.  23 

perfonmng  his  duties,  the  Lord  Chancellor  may  appoint  Craf.  ir. 
another  deputy  in  his  place  (#).  No  deputy  judge,  while 
lie  k  acting  as  deputy  (except  it  be  in  the  Westminster 
Covmty  Court  of  Middlesex),  may  practise  as  a  barrister 
in  any  court  within  the  district  for  which  he  acts,  or  is 
entided  to  act,  as  deputy  (/)•  Judges  may  act  for  one 
another,  within  or  without  their  req)ectiye  districts  (u). 

Salary.^ — Th©  salary  of  the  judge  of  a  county  court  SaUiy. 
was  fixed  at  1,200/.  a  jrear,  by  sect.  81  of  19  &  20  Vict  o. 
108,  with  the  exception  of  those  judges  mentioned  in 
Sch^iuk  (D.);  but  by  sect.  13  of  28  &  29  Vict.  c.  99,  the 
salaries  of  all  the  judges  were  increased  by  ZOOL  a  year. 
All  future  judges  will  receive  1,500/.  a  year  (x). 

Pension^ — The  Lord  Chancellor  may,  on  petition.  Pension, 
recommend  to  the  Commissioners  of  the  Treasury  that  a 
pension,  not  exceediu^  two-thirds  of  the  average  amount 
of  salary  received  dunng  the  then  last  five  years,  shall  be 
paid  to  any  judge  who,  he  is  satisfied,  is  afflicted  with  a 
permanent  infirmity  disabling  him  firom  the  due  execution 
of  his  office,  and  who  is  desirous  of  resigning  (^X 

LicLbility,'] — A  judge  is  not  answerable  in  an  action  for  Liability, 
an  erroneous  judgment,  unless  he  directs  an  act  to  be  done 
when  he  has  no  jurisdiction ;  in  which  case  he  would  be 
liable  in  trespass  (2r).  Nor  will  the  Court  of  Queen's 
Bench  grant  a  criminal  information  against  the  judge  of 
a  county  court  who  acts  with  irregularity,  unless  a  corrupt 
motive  is  attributable  to  him  (a). 

TreasurerJ] — The  treasurer  is  appointed  by  the  Com-  Treasurer, 
missioners  oi  the  Treasury,  and  is  removable  at  their 
pleasure  (£).  No  special  qualification  is  necessary.  The 
number  of  these  officers  originallv  appointed  was  twenty- 
three,  to  each  of  whom  a  certam  number  of  courts  was 
assigned.  By  29  Vict.  c.  14,  vacancies  in  the  office  are 
not  to  be  filled  up.     See  page  25. 

Di«/ee».]— The  duties  of  the  treasurer  consist  in  audit-  Duties. 

(t)  30  ft  31  Vict.  c.  142,  a.  20.  641 ;  .$.  C  14)  L.  J.,  Q.  B.  170.    Aa 

{t)  13  ft  14  Vict  c.  61,  a.  8.  to  when  a  judge  ia  entitled  to  notice 

(«)  80  ft  81  Vict  e.  142,  a.  20.  of  action,  aee  po»t^  p.  85. 

(«)  2S  &  29  Vict  c.  99.  a.  14.  («)  In  re ,  16  Jur.  996.     See 

(y)  15  &  16  Vict.  c.  54,  a.  15,  at  alao  Reg.  v.  Marshall,  4  B.  &  B.  475. 

altered  by  28  ft  29  Vict  c.  99,  a.  14w  (6)  9  ft  10  Vict  c.  95,  a.  28. 
(a)  HomUUm  v.  Smiih,   14  Q.  B. 
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P^»T  I.  ing,  half-yearly^  quarterly,  or  oftener  if  necessary,  the 
accounts  of  the  re^strar  of  the  court  connected  with  the 
ordinary  duties  of  his  office  (c) ;  in  receiving  the  balances 
of  the  various  monies  to  be  paid  over  to  him ;  in  dispos- 
ing of  the  balance  remaining  in  his  hands,  as  directed  hj 
the  Treasury  (d) ;  and  in  submitting  annually  to  the  Audit 
Board  an  account  of  his  receipts  and  disbursements,  with 
proper  vouchers  in  respect  of  them  (e).  The  account  is 
then  audited,  and  a  statement  of  it  transmitted  to  the 
Commissioners  of  the  Treasury,  upon  whose  warrant  the 
account  is  made  up  and  passed.  It  is  then  signed  hj  two 
Commissioners  oi  Audit,  who  are  empowered  to  sign  a 
certificate  (/*).  He  is  required,  with  the  approval  of  the 
Commissioners  of  the  Treasunr,  to  build,  purchase,  hire, 
or  otherwise  provide  courts  and  offices  (g).  All  the  real 
and  personal  property  belonging  to  the  court  is  vested  in 
him  and  his  successors  in  trust  for  the  purposes  of  the 
court  (A).  The  mode  and  form  in  which  the  treasurer  is 
to  audit  the  accounts  of  the  courts,  and  to  render  his  own 
accounts  to  the  Commissioners  of  Audit,  are  prescribed  by 
instructions  given  by  the  Lords  of  the  Treasury  in  January, 
1857,  which  were  issued  in  lieu  of  those  given  in  Decem- 
ber, 1851  (t). 

Salary,  Salary^ — The  salary  of  the  treasurer  is  determined 

by  the  Treasury,  It  was  originally  charged  on  the 
Consolidated  Fund,  but  is  now  voted  annually  (A).  It 
varies  firom  700/.  to  850/.  Besides  his  salary,  he  receives 
the  expenses  he  is  out  of  pocket  in  travelling.  He  is  also 
allowed  for  a  clerk,  but  is  bound  to  provide  an  office  out 
of  his  salary. 

Superannua-  Superannuation.'] — The  Commissioners  may,  when  they 

tion.  think  efficiency  and  economy  will  be  attained  thereby, 

grant  to  a  treasurer  retiring  a  superannuation  allowance, 

(e)  9  &  10  Vict  c  95,  s.  42.    In  (e)  9  &  10  Vict.  c.  95,  t.  43. 

Burridge  v.  Nicholettt,  6  H.  &  N.  (/)  lb.  8.  47. 

888 ;  S,  C.  SO  L.  J.,  Exch.  145,  it  {g)  lb.  s.  48,  as  amended  by  80 

was  beld,  tbat  where  a  registrar,  to  &  81  Vict  c.  142,  s.  18. 

whom  notice  of  the  treasurer's  in-  (A)  9  &  10  Vict  c.  95,  s.  &Z. 

tention  to  audit  the  books  had  been  (I)  These    directions  and    forms 

given,  locked  up  his  otiice  and  left  beinff  of  considerable  length,  and 

at  the  time  for  closing  appointed  by  relating  only  to  the  mode  of  keep- 

the  6th  Rule  of  Practice,  the  trea-  ing  accounts  between  the  registrar, 

surer  was  justified  in  breaking  open  treasurer    and    the    treasury,    are 

the  office  to  get  at  die  books.  omitted. 

id)  9  &  10  Vict  c  95,  s.  44.  (Ar)  17  &  18  Vict  c  94. 
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not  exceeding  such  amount  as  may  be  granted  to  a  civil     Cbaf.  II. 

servant  under  "The  Superannuation  Act,  1859,**  retiring 

upon  medical  certificate  (/)• 

Vacanof  in  Office  of."] — By  29  Vict,  c  14,  on  a  vacancy 
in  file  o£Sce  of  treasurer  it  is  not  to  be  filled  (m),  and  the 
accounts  of  the  ofiicers  of  the  courts  are  to  be  examined 
by  persons  to  be  appointed  by  the  Commissioners  of  the 
Tr^Asury,  under  the  supervision  of  a  person  to  be  named 
by  them  (n).  They  may  make  regulations  for  the  keeping 
and  rendering  of  such  accounts,  and  for  securing  pay- 
ment of  such  sums  as  they  may  firom  time  to  time  direct 
into  the  Bank  of  England  to  the  account  of  the  Pay- 
master Greneral,  who  is  to  cany  them  to  an  account  to  be 
cdled  "The  County  Courts'  Fund,"  out  of  which  the 
Commissioners  are  to  direct  all  necessary  payments  in 
respect  of  the  courts  to  be  made(o). 

The  person  under  whose  supervifdon  the  accounts  are  to 
be  examined  is  to  render  once  a  year  to  the  Commissioners 
of  Audit  an  account  in  writing  oi  the  payments  into  and  out 
of  the  said  County  Courts'  Fund  ( p).  The  accounts  of  the 
said  person  are  to  be  audited  by  the  Commissioners  of 
Audit  in  the  same  manner  as  the  accounts  of  the  treasurers 
are  audited  (q).  All  property  vested  in  a  treasurer  in 
virtue  of  his  office,  on  his  ceasing  to  be  treasurer,  is  to 
vest  in  such  person  or  supervisor  (r) ;  and  he  is  to  per- 
form the  duties  of  a  treasurer  in  respect  to  the  purchase  of 
land,  and  of  providing  court-houses  and  offices  in  those 
courts  in  which  there  shall  be  no  treasurer,  if  directed  to  do 
80  by  the  Commissioners  of  the  Treasury  (s\ 

Registrar,'] — To  each  court  at  least  one  registrar  is  Regbtrar. 
ai^mted(<^.     In  many  cases  one  person  had  been  ap- 
pomted  registrar  to  several  courts  (k).     For  the  future, 

(t)  29  Vict,  c  14, 8.  8.  (I)  9  &  10  Vict  c.  9fi,  ■.  24. 

(«)  Ibw  8. 1.  («)  By  sect  9  of  19  &  20  Vict,  c 

(a)  lb.  8. 2.  The  person  appointed  108,  the  registrar  of  more  than  one 

to  snpenrise  the  persons  who  exa-  court  ceased  on  1st  October,  1856,  to 

mine  the  acconnu  is   Mr.  Henry  be  the  registrar  of  all  but  one  of  such 

Nicol,  the   superintendent    of   the  courts;  and  by  sect  10  he  is  com pen- 

coQoty  court  department  of  the  trea-  sated  for  the  loss  of  such  offices ; 

tory.  but  if  any  such  registrar  had  been  a 

(e)  29  Vict  c  14,  s.  tf.  clerk  of  a  court  of  requesu,  he  is 

(p)  lb.  s.  6.  entitled  to  continue  registrar  of  all 

(9)  lb.  s.  7.  his  courts,  unless  he  should  think  fit 

(r)  lb.  s.  8.  to  resign  them. 
(«)  lb.s.9. 
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Part  I.  however,  no  registrar  can  be  appointed  to  more  than  one 
court  (x).  Each  registrar  hereaAer  to  be  appointed  must 
be  resident  in  the  district  for  which  he  is  i^pointed  (y). 

QualiBcation.  The  qualification  of  a  registrar  is  that  he  be  an  attorney 
of  one  of  the  superior  courts  of  common  law  (z). 

Appointment  He  is  appointed  by  the  jn^e  of  the  court,  subject  to 
Ihe  approval  of  the  Lord  Chancellor.  No  particuhur 
form  of  appointment  is  necessary.  He  is  removable  at 
the  discretion  of  the  Lord  Chancellor  (a). 

He  may,  on  vacancy  in  the  office  of  high  bailiff,  exerciBe 
its  powers  and  duties  (6). 

In  populous  districts  tiie  Lord  Chancellcnr  may  direct 
that  two  registrars  shall  be  appointed  to  execute  the 
office  Jointly  (c).  On  the  death,  removal  or  resignation  of 
one  of  them,  the  remaining  registrar  will  be  sole  registrar 
unless  the  Lord  Chancellor  (<f)  shall  otherwise  order. 


Office. 


Dutie 


Offiae."] — He  must  keep  an  office  at  each  place  where 
the  court  of  which  he  is  registrar  is  held,  except  where 
the  court  is  held  in  more  uian  one  town  within  its  dis- 
trict, and  the  Lord  Chancellor  does  not  order  an  office  to 
be  opened  in  the  second  town  (e),  which  office  must  be 
open  every  day,  except  Christmas-day,  Good  Friday,  the 
Saturday  next  after  Good  Friday,  or  days  appointed  for  a 
public  mst,  humiliation  or  thanksgiving,  fix)m  ten  o'clock 
m  the  morning  until  four  in  the  afternoon,  except  on 
Saturdays,  or  some  other  day  where  Saturday  is  for  local 
reasons  mconvenient,  when  the  office  may  be  dosed  at  one. 
The  office  may  be  closed  also  on  any  day  ordered  by  the 
Lord  Chancellor  (/). 

Duties.'] — The  registrar  has  the  care  of  the  court-house 
^md  offices,  and  may  appoint  and  dismiss  the  servants  to 
take  charge  thereof,  at  such  salaries  as  are  authorized  by 
the  judge,  with  the  consent  of  the  Commissioners  of  the 
Treasury  (^).  The  Lord  Chancellor,  or  Chancellor  of 
the  Duchj  of  Lancaster,  as  the  case  may  be,  may  from 
tmie  make  orders  for  the  attendance  of  the  regis- 


&  20  Vict.  c.  108,8.8. 
Se  14  Vict.  c.  61, 8.  3. 
10  Vict  c  95,  8.  24. 
^  UVictc.  61,8.4. 
Vict,  c  14,  8.   11,  post, 

t   10  Vict.  c.  95,    8.   26. 
0  regi8trar8  are  appointed 


under  this  section,  the  death  of  one 
does  not  vacate  the  office  as  to  the 
other.  R.  v.  fTake,  27  L.  J.,  Q.  B. 
11. 

(rf)  30  &  31  Vict  8. 142,  8.  28. 

(e)  Rule  6. 

(/)  Rule  5. 

(g)  9  St  10  Vict.  c.  95,  8.  65. 
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tear,  his  ■nninfints,  or  dqmtieg,  duniig  the  sitditf  of  ^  Cbaf.  li. 
court,  or  otherwise  (A).  The  r^istrar  also,  wnere  m 
^adioiis  of  contimct  the  defendant  does  not  appear,  maj, 
bj  leave  of  the  judge,  upcHi  proof  of  servioe  and  of  the 
debt  being  doe  and  owing,  enter  vgp  judgment  by  dfifiwlt., 
or  judgment  of  nonsuit,  or  strike  out  or  adjourn  the 
oanse,  and  with  \h&  like  leave,  in  all  cases  wha!e  the 
defendafnt  admits  the  claim,  settle  the  terms  upon  whidi 
k  ifi  to  be  paid,  and  enter  up  judgment  acoordin^ly  (t). 

The  r^istrar  must  keep  books  for  entries  and  acccHmts  Books. 

in  the  £)rms  prescribed  by  the  schedule  to  the  ni]es(A). 

£very  enti^  in  -dieae  books  muat  have  a  number  prefixed 

cone^andmg  with  the  number  of  the  plaint  to  which  it 

refers  (/).     In  addition  to  this,  he-  is  required  by  the  in* 

8tmcti<ms  issued  by  the  Treasury,  January,  1857,  to  keep 

and  render  to  the  treasurer  of  the  court  furthar  acoounts  (m\ 

He  most  also  deliver  quarterly  to  the  treasurer,  in  such 

ibrm  as  the  treasurer,  by  the  direction  of  the  Ckmunis- 

fiioners  <^  Ihe  Treasury,  may  require,  a  full  account  of 

an  fees  received  by  him  imder  the  9  &  10  Vict.  c.  95  (a). 

Hemust  also  pay  ova:  to  the  treasurer,  quarterly  or  oftener, 

in  every  year,  as  he  is  desired  by  the  Commissioners  of  the 

Treasuiy,  the  monies  remaining  in  his  hands  over  and 

above  his  own  fees,  and  such  balance  as  he  is  aUowed  by 

order  of  such  Commisfidoners  to  retain  for  the  current  ex- 

p^iditioe  of  the  court  (a);  and  must  send  to  the  Commk- 

mmers  of  the  Audit  once  a  year,  or  oftener  if  required,  an 

account  of  all  sums  so  paid  by  him  to  the  treasurer  (o). 

The  registrar  must  iJlow  searches  to  be  made,  and  must 
pay  all  money  due  to  suitors,  upon  demand,  in  cash,  if 
required,  <m  three  days  in  every  week  at  least,  except  in 
one  week  in  the  year,  to  be  duly  given  notice  of  (9).  In 
all  cases  where  money  is  paid  into  or  deposited  in  court, 
whether  before  or  after  juogment,  he  must  give  an  acknow- 
ledgment of  such  payment  or  deposit  to  the  person  by 
whom  it  is  paid  (r).     He  must  also  receive  during  office 


,     (A)  1.1  ft  14  Vict  c.  61,  8. 4.  (/)  Rule  7. 

(i)  SO  ft  31  Vict  c.  142,  St.  16  &  (m)  Ante,  p.  24,  nofte  (<). 

17.  (<■)  15  ft  16  VicU  0.54,8.9. 

{k)  Role  7.    By  Role  18.  aU  the  (o)  12  ft  18  Vict,  c  101,  t.  7, 
booki  of  the  conrt,  as  well  as  the      amending  9  ft  10  Vict.  c.  95,  s.  41. 

bankers'  book  and  the  cash  book,  ( p)  9  ft  10  Vict.  c.  35,  s.  46. 

are  at  all  times  to  be  open  to  the  in-  {qS  Rule  16. 

spection  of  the  treasurer.  (r)  Rule  17. 
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Part  I.      hours^  on  every  day  on  which  his  office  is  open^  all  monies 
ordered  to  be  paid  into  court  (i). 

The  methoa  in  which  the  registrar  is  required  to  trans- 
mit and  account  for  the  proceeds  of  executions  to  and 
from  foreign  districts  (A)  will  be  found  in  Rules  169>  170^ 
and  171  of  the  Rules  of  Practice. 

The  registrar  must  issue  all  summonses,  warrants,  pre- 
cepts and  writs  of  execution,  and  register  all  orders  and 
judgments,  and  keep  an  account  of  all  proceedings,  and 
take  charge  and  keep  an  account  of  all  fees  and  fines 
payable  or  paid  into  court,  and  all  monies  paid  into  and 
out  of  court,  and  enter  an  account  of  them  in  a  book 
belonging  to  the  court,  and  kept  by  him,  and  must  at  such 
times  as  are  directed  by  the  court  submit  his  accounts  to 
be  audited  and  settled  by  the  treasurer  (/);  he  must  also 
enter  the  plaints  (m),  and  cause  a  note  of  all  plaints, 
summonses  and  orders,  jud^ents  and  executions,  and 
returns  thereto,  fines,  and  other  proceedings  of  the  court, 
to  be  entered  in  a  book  belon^ng  to  the  court,  which 
must  be  kept  at  the  office.  These  entries,  or  copies 
thereof,  bearing  the  seal  of  the  coiut,  and  purporting  to 
be  signed  and  certified  as  a  true  copy  by  the  re^strar,  are 
evidence  elsewhere  without  further  proof  (»)•  The  duties 
of  the  registrar  in  proceedings  in  equity,  in  contentious 
business  under  the  Probate  Acts,  under  "  The  Companies' 
Act,  1867,"  and  "  The  Industrial  and  Provident  Societies' 
Act,  1862,"  will  be  found  in  the  chapters  treating  of  these 
matters. 

Deputy.  DeputyJ] — The  registrar,  when  he  is  prevented  by  ill- 

ness or  imavoidable  absence  troxcL  acting,  may,  with  the 
approval  of  the  judge,  or  in  case  of  nis  inability  the 
juage  may,  appomt  a  d^uty  who  is  qualified  to  be 
appointed  registrar  (o).  When  a  deputy  is  appointed  by 
the  registrar,  the  reason  of  his  appointment  must  be 
entered  on  the  minutes  of  each  court  lor  which  he  acts(p). 
In  all  cases  where  the  registrar  is  absent  from  the  court, 
and  has  not  appointed  a  deputy,  the  judge  must  appoint 


(0  Rule  15. 

(k)  By  the  interpretation  to  the 
Rules,  the  words  '*  home  court," 
when  used  in  the  rules,  mean  the 
court  from  which  process  origin- 
ally issued ;  and  the  words  "  foreign 
court*'  mean  the  court  of  the  dis- 
trict into  which  process  is  issued 
from   another    court      The  words 


*<home  district'*  mean  the  district 
of  the  home  court ;  and  the  words 
'*  foreign  district*'  mean  the  district 
of  the  foreign  court 

(0  9  &  10  Vict.  c.  96, 1.  27. 

(m)  lb.  s.  59. 

(fi)  lb.  8.  111. 

(o)  lb.  8.  26. 

{p)  Rule  9. 
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ft  deputj  to  act  on  his  behalf,  and  an  entry  of  such  Chaf.  II. 
appointment  and  of  the  cause  of  such  absence  (if  known) 
most  be  made  on  the  minutes  of  the  court  (q).  In  case 
of  the  death  or  removal  of  the  registrar,  the  deputy  is  to 
continue  to  act  until  a  successor  is  appointed  (r) ;  and  if 
no  deputy  has  been  appointed,  the  judge  may  appoint  a 
person  provisionally  to  discharge  the  duties  K>r  not  more 
than  three  months  («). 

Salary.^  —  The  registrars  are  paid  by  salaries,  the  Salary, 
amount  of  which  is  regulated  by  either  19  &  20  Vict, 
c  108,  s.  82,  or  by  29  Vict.  c.  14,  s.  14.  The  salaries  are 
paid  out  of  the  fees  of  the  coiut,  and  if  they  are  insuffi- 
cient, the  difference  is  to  be  paid  out  of  monies  voted  by 
Parliament  (t).  In  bankruptcy,  in  equitable  proceedings, 
and  in  winding  up  companies,  and  for  certain  duties  under 
«  The  County  Courts  Act,  1867"  (m),  they  are  entitled  to 
lecdve  fees  for  their  own  use. 

Bigh  Bailiff.']  —  To  each  court,  at  least  one  high  Highhailiff. 
bailiff  is  appomted;  but  one  high  bailiff  has  been  in  some 
cases  appointed  to  several  courts.  He  is  appointed  by 
the  judge,  by  order  of  court  (ar),  but  may  be  removed  by 
the  Lord  Chancellor  at  his  discretion  (y).  No  special 
qualification  is  necessary.  On  his  death  or  removal,  his 
bailifis  are  to  act  until  dismissed  by  his  successor  (z),  or 
the  jud^  may  appoint  a  person  provisionally  to  dis- 
charge the  duties  ot  high  bauiff  for  not  more  than  three 
months  (a). 

Office.'] — In  courts  where  the  plaints  entered  in  a  year  office, 
exceed  six  thousand  he  must  keep  his  office  open  during 
such  times  as  the  registrar's  office  is  open  (6). 

IhUies.]-'The  high  bailiff  must  attend  every  sitting  of  Dutiea, 
the  court  for  such  time  as  the  judge  requires.     If  absent, 
the  cause  of  his  absence  must  be  entered  on  the  minutes 
of  the  next  court(e).    He  or  his  bailiffs  must  serve  all 


(f)  Rule  S.  0. 142,  a.  8a 

(r)  19  &  20  Vict.  c.  108,  i.  12.  {*)  9  8c  10  Vict  c  95,  i.  81. 

(«)  lb.  I.  18.    This  person  need  (y)  13  &  14  Vict  c  61,  i.  4. 

not  be  attorney.  (s)  10  &  20  Vict  c.  108,  i.  14. 

(0  19  ft  20  Vict  e.  108,  i.  84.  (a)  lb.  i.  16. 

(»)  24  ft  25  Vict  c.  184,  s.  10;  (6)  Rule  24. 

28  ft  29  Vict  c.  99,  1. 12 ;  80  ft  31  (e)  Rule  21. 
Vict,  c  181,  t.  46  ;  and  80  ft  81  Vict 


Digitized  by  VjOOQIC 


30  .  High  Bailiff^Duties. 

Part  I.  scunmoDses  and  orders,  and  execute  aU  orders^  warrants, 
precepts  and  writs,  which  may  require  to  be  served  or 
executed  within  the  district  of  the  court  of  which  he  is 
an  officer;  he  must  conform  to  all  general  rules,  and,, 
subject  thereto,  to  the  order  of  the  judge  (e).  He  or  & 
baiUff  must  also  attend  at  tiie  registrar's  office  once  eyerjr 
day,  for  the  purpose  of  receiving  summonses  or  perform- 
ing other  duties,  which  summonses  be  is  to  compare  with 
the  copies,  so  as  to  enable  him  to  prove  the  correctness 
of  the  tattar*  He  is  to  indorse  on  tne  copy  how  he  shall 
have  served  the  original,  and  if  not  personally,  the  cir- 
cumstances from  which  it  may  be  inferred  that  l^e  service 
has  come  to  the  knowledge  of  the  defendant ;  and  if  the 
summons  has  not  been  served,  the  reason  of  its  non- 
service  (/)•  Where  it  is  served  in  a  foreign  district  (y), 
the  indorsement  on  the  copy  is  to  be  verified  by  affidavit, 
and  the  copy  returned  to  tibie  home  court  nine  days  before 
the  return  day ;  and  if  such  affidavit  be  defective,  he  is  to 
amend  the  same  at  his  own  expense  (A).  If  the  summons 
has  not  been  served,  he  is  to  give  notice  of  such  non- 
service  to  the  plaintiff  (i) ;  and  where  it  is  doubtful  tiliat 
the  service  will  be  held  sdficient,  he  is  to  send  notice 
thereof  to  the  plaintiff  (A).  Seven  clear  days  before  the  day 
of  the  holding  of  the  court  the  high  bailiff  must  deliver  to 
the  registrar  a  statement  of  all  summonses  on  plaints 
before  judgment,  which  have  been  issued  to  him,  return- 
able at  such  court,  which  statement  must  state  the  mode 
of  service  or  the  cause  of  non-service,  and  deliver  the  cony; 
of  every  summons,  or  summons  itself,  if  not  served,  to  tne 
registrar,  unless  the  judge  shall  order  otherwise ;  and  the 
same  is  to  be  {Hroduced  at  the  trial  (1).  He  nmst  send  by 
post  or  otherwise  all  orders  to  the  parties  on  whom  they 
are  made(iR),  and  must  enter  them  in  a  book,^  with  tne 
date  on  which  they  were  sent,  and  by  whom.  He  must 
enter  every  warrant  in  a  book,  and  state  what  he  has  done 
OB  each,  and  if  not  executed  witiiin  one  month  from  its 
delivery  to  him,  the  reason  why  it  has  not  been  executed ; 
and  at  all  seasonable  times  he  is  to  give  to  a  suitor  every 
information  which  may  be  reasonably  required  as  to  its 


(•>  9  &  10  VioU  it.96,  u.  89»  61.  (i)  Rule  80. 

Rule  24.  (k)  Rule  8L 

(/)  Rule  26.  (0  Rules  26.  29. 

ig)  See  note  {k),aHte,  p.  28.  (»)  Rule  140. 
{h)  Rule  27. 
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execution  or  non-execution  (n).  On  levying  or  receiving  Chap.  II. 
any  money  by  virtue  of  any  process  issuing  out  of  the 
court  of  which  he  is  bailiff,  he  must^  within  twenty-four 
hours  from  the  receipt  thereof,  pay  over  the  same  to  the 
r^strar  of  such  court  (o).  Where  a  warrant  of  execu- 
tion required  to  be  executed  in  &  foreign  district  cannot 
be  executed  within  one  calendar  month  from  the  day  of 
its  delivery,  he  must  make  to  the  registrar  of  the  home 
court  a  return  of  what  he  shall  have  Sane  under  the  war- 
rant, and  why  it  could  not  be  executed;  and  when  it 
cannot  be  executed  in  due  time(p),  he  must  return  il 
within  twenty-four  hours  of  the  expiration  of  such  time ; 
and  indorse  on  the  warrant  why  it  has  not  been  executed. 
K  required  by  the  registrar  of  the  home  court,  he  is  to 
return  the  warrant  at  any  time,  en*  to  give  such  informa- 
tion to  him  as  may  be  required  (q).  The  proceeds  of  the 
warrant  he  is  to  pay  to  the  registrar  of  his  court  (r).  The 
duties  of  the  high  bailiff  in  proceedings  in  eouity,  under 
**  The  Companies  Act,  186  V'  and  "  The  Industrial  and 
Provident  Societies  Act,  1862,**  will  be  found  in  the  chap- 
ters treating  of  these  matters* 

Itemtmeration.'] — The  high  baiKflfe  are  paid  by  siAiries,  RemuneratioD. 
or  partly  by  salaries  and  partly  by  allowances  for  the 
execution  of  warrants,  and  for  mileage  on  the  service  or 
execution  of  process,  as  may  be  directed  by  the  Conunis- 
rioners  of  the  Treasury,  with  the  consent  of  the  Lord 
ChwceUor  (5)»  These  salaries  and  allowances  are  paid 
out  of  the  fee  fimd  of  the  courts  (/).  In  bankruptcv,  in 
equitable  proceedings,  in  proceedings  under  "  The  Com- 
panies Act,  1867,"  and  for  certain  duties  under  "  The 
County  Courts  Act,  1867,**  they  are  entitled  to  receive 
fees  for  their  own.  use. 

LudnUty.} — He  is  liable  for  his  own  and  his  bailiff^s  Litbility. 
acts  and  de&ults,  in   like   maimer  aa  a  sheriff  of  a 
county  («);  he  may  alsa  be  ordered  bjr  the  judge  to  pay 

(•)  Rale  W.  (r)  Rule  170. 

(o)  Role  34.  («)  19  &  20  Vict  c  108,  s.  88. 

{p)  Bv  Rule  151,  and  by  19  &  20  (0  lb.  i.  84. 

Vict  c.  108,  8.  69,  warrants  are  to  («)  Burton  v.   Legroi,  84  L.  J., 

be  ia  force  twelve  months  from  their  Q.  B.  91.    Pott,  Chap.  IX.  "  £xi- 

date.  CUTION." 

(9)  Rule  Z6. 
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Paet  I.       damages  to  the  party  aggrieved,  if  he  neglect  to  levy 
execution,  or  does  not  account  for  the  proceeds  (a). 

Vacaocyofa  Vacancy  of  a  High  BaiUffship.'] — By  sect.  II  of  29 
hi^h  bailiff.  Yi^ji^  c^  14^  ^  ^  vacancy  in  the  office  of  high  bailiflF  no 
*  *^'  successor  is  to  be  appointed  if  the  registrar  has  been 

appointed  subsequent  to  the  passing  of  the  act  (23  April, 
1866),  or  if  the  registrar  has  been  appointed  before  the 
passing  of  the  act,  and  he  is  willing  to  perform  the  duties 
of  the  office  of  high  baili£  If  he  is  im  willing  to  perform 
them,  then  a  successor  is  to  be  appointed  to  act  during  the 
tenure  of  office  of  the  then  regi^rar  only,  unless  the  Lord 
Chancellor,  with  the  consent  of  the  Conmdssioners  of  the 
Treasury,  shall  otherwise  direct. 

A  successor  may  in  either  case  be  appointed  if  the  Lord 
Chancellor,  with  uie  above  consent,  shall  so  determine. 

Where  no  successor  is  appointed,  the  registrar  is  in- 
vested with  all  the  powers  and  authorities  vested  in  the 
high  bailiff,  to  the  performance  of  whose  duties  he  suc- 
c^ds  (6) ;  and  is  responsible  for  the  acts  and  defaults  of 
himself  and  his  officers,  in  the  same  manner  as  a  high 
bailiff  is  responsible  imder  the  law  (c).  The  registrar  is 
remunerated  by  an  addition  for  this  duty  of  one-fifth  of 
his  net  salary  as  registrar,  and  an  allowance  is  made  to 
him  for  assistants  (d). 

General  regu-        General  Regulations.'] — No  treasurer,  registrar,  or  high 

**^°^  bailiff,  their  partner  or  clerk,  may  fill  more  than  one  of 

beccSoinld^    those    offices  (except   under  the   provisions   of  the    29 

andofficeri  not  Vict.  c.  14  (e) ),  Or  be  engaged  directly,  or  indirectly,  as 

to  act  as  attorney  or  agent  for  any  party  in  any  proceeding  in  the 

attomcyi.         court,  under  a  penalty  of  50/.  (/).     The  application  by 

a  high  bailiff  for  and  the  obtaining  and  issumg  a  warrant 

to  arrest  an  absconding  debtor  under  the  14  &  15  Vict. 

c.  52,  is  not  a  proceeding  in  the  county  court  within  the 

above  provision.     Where,  however,  a  high  bailiff  had  so 

acted,  the  Court  of  Queen's  Bench,  although  they  held 

that  he  was  not  liable  to  the  penalty,  said  that  he  had 

acted  very  improperly  (g). 


(a)  9&  10  Vict.  c.  96, 88.115,116. 
(6)  80  &  81  Vict.  c.  142,  t.  21. 

(c)  29  Vict.  c.  14,  8.  11,  aod  80  & 
81  Vict,  c  142,  8.  21. 

(d)  29  Vict  c.  14, 8. 12. 

(e)  Supra,  p.  82. 


(/)  9  &  10  Vict.  c.  95.  88.  28.  2$, 
80.  See  Aekroyd  v.  Gill,  5  B.  &  B. 
808;  S.  C.  25L.  J.,Q.B.  111. 

{g)  Warden  ▼.  Stoni,  26  L.  J.,  Q.  B. 
200. 
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Seatrily.'l — The  treasurer,  registrar   and  high  bailiff     Chaf.  II. 
who  may  receive  any  moneys  in  the  execution  of  their  Security, 
duties,  must  give  security  to  the  Commissioners  of  the 
Treasury,  for  such  sum  and  in  such  manner  as  is  ordered, 
for  the  performance  of  their  offices,  and  for  the  accounting 
for  and  payment  of  moneys  received  by  them  (a). 

No  registrar,  deputy  registrar,  registrar's  clerk,  or 
bailiff,  broker,  or  other  officer  of  the  court,  may  sign  the 
ledger  as  an  agent  receiving  money  on  account  of  suit- 
ors (6).  Nor  may  any  registrar,  deputy  registrar,  regis- 
trar's clerk,  bailiff,  broker,  or  other  officer  of  the  court, 
become  surety  in  any  case  where,  by  the  practice  of  the 
court,  security  is  required  (c). 

Extortion  or  Misconduct,'] — If  any  registrar,  bailiff,  or  Extortion  or 
officer,  acting  under  colour  or  pretence  of  the  process  ™i»conduct. 
of  the  court,  is  charged  with  extortion  or  misconduct,  or 
with  not  paying  or  accounting  for  money  levied  by  him, 
the  judge  may  inquire  into  the  matter  in  a  summary  way, 
summon  witnesses,  and  make  an  order  for  the  repayment 
of  money  extorted,  or  for  the  payment  of  money  levied, 
with  damages  and  costs,  and  may  also  impose  a  fine  on 
the  officer,  not  exceeding  10/.  for  each  offence,  the  pay- 
ment of  which  may  be  enforced  in  the  same  way  as  a 
judgment  of  the  court  (d). 

Any  officer  wilfully  and  corruptly  exacting  or  taking 
*ny  fee  or  reward,  other  than  such  fees  as  are  appointed 
and  aUowed,  is,  upon  proof  thereof  before  the  court,  or  in 
the  case  of  a  registrar,  treasurer,  or  high  bailiff,  on  allow- 
ance of  the  finding  of  the  court  by  the  Lord  Chancellor, 
for  ever  incapable  of  serving  under  the  act(«). 

Protection  of^  Officers.']  —  If  any  officer  or  bailiff  is  Protection  of 
assaulted  while  in  the  execution  of  his  duty,  the  offender  oncers, 
is  liable  to  a  fine  not  exceeding  5/.,  to  be  recovered  by 
order  of  the  court,  or  before  a  justice,  and  the  bailiff  or 
wij  peace  officer  may  take  the  offender  into  custody  and 
bnng  him  before  the  court  or  a  justice  (/). 

(a)  9  &  10  Vict  c  95,  a.  36.  assaulted  may  proceed  against  the 

(ft)  Rule  19.  offender  under  the  above  power,  and 

(0  Rule  20.  also  by  suit  in  the  county  court  for 

(')  9  &  10  Vict  c  95,  a.  116.  the  damage  which  he  has  susuined. 

(c)  lb.  s.  117.  In  a  case  where  both  modes  of  pro- 

{/)  9  6t  10  Vict.  c.  96,  ss.  114  ceeding  were  adopted,  and  the  plaint 

*ih1  134.    A  bailiff  who  has  been  in  each  case  claimed  only  5/.,  the 

P.N.  D 
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Pabt  L  Actions  against  Officers.^-^Anj  action  or  prosecution 

Actions  agAiDtt  against  any  person  for  anything  done  in  pursuance  of  the 
officers.  act  must  be  kid  and  tried  in  the  county  where,  and  be 

commenced  l^ithin  three  calendar  months  after,  the  &ct 
was  C(Mnmitted,  and  notice  in  writing  of  such  action,  and 
the  cause  thereof,  must  be  given  to  the  defendant  one 
calendar  month  before  its  commencement ;  and  no  plain- 
tiff can  recover  if  tender  of  sufficient  amends  is  made 
before  action  brought,  or  if  after  action  lMX)ught  a  suffi- 
cient sum  is  paid  into  court,  with  costs,  by  the  defend- 
ant {g).  The  calendar  month  required  begins  at  midnight 
of  the  day  on  which  the  notice  is  given,  and  ends  at  mid- 
night of  the  day  with  the  corresponding  number  in  the 
next  month  in  the  calendar.  So  that  if  notice  be  given 
on  the  first  of  one  month,  the  action  may  be  commenced 
on  the  second  of  the  next  month  (A). 

If  any  action  is  brought  against  any  person  for  anything 
done  in  pursuance  of  the  County  Court  Acts,  he  may 
plead  the  general  issue,  and  ^ve  the  special  matter  in 
evidence ;  and  the  warrant  imder  the  seal  of  the  county 
court,  being  produced,  is  to  be  deemed  sufficient  proof  of 
the  authority  of  the  county  coiut  previous  to  the  issuing 
of  the  warrant ;  and  if  the  plaintiff  has  a  verdict  against 
him,  is  nonsuited,  or  discontinues  the  action,  the  defend- 
ant is  entitled  to  ftill  costs  as  between  attorney  and 
client  (t)« 

With  respect  to  the  meaning  of  the  words  *'  done  in 

Eursuance  of  this  act "  in  the  above  protection,  it  has  been 
eld  upon  similar  clauses  contained  in  other  acts,  that 
persons  are  within  the  protection  of  the  clause,  although 
their  act  be  not  legally  justifiable  under  the  statute,  pro- 
vided they  act  in  a  bond  fide  belief  that  they  are  executing 
some  particular  provision  of  the  statute,  such  belief  not 
being  altogether  unreasonable  (A).    Thus,  if  a  bailiff  acting 

Court  of  Exchequer  held  that  they  passed,  it  was  held  that  the  clerk  of 

were  independent  claims,  and  that  a  county  court,  being  a  mere  minis- 

as  both  were  for  sums  not  exceeding  teriaJ  officer  to  carry  into  effect  the 

Bit  they  could  not  he  removed  by  order  of  the  judge,  was  not  liable 

certiorari.     In  r»  Boi  v.   Oreen^  9  for  issuing  a  warrant  of  commitment, 

Exch.  608 ;  S.  C,  28  L.  J.,  Exch.  to  enforce  an  invalid  order  of  com- 

219.  mittal. 

(g)  9  &  10  Vict.  c.  95,  s.  188.  (*)  Smith  v. Hopper,  9 Q.  B.  1004; 

(A)  Freeman  v.  Read,  4  B.  &  S.  Hughet  v.  Buckiand,  17  M.  &  W. 

174.  846 ;  JCifis  v.  Eperthed,  10  Q.  B.  148 ; 

(O  16  8r  16  Vict.  c.  64,  s.  6.     In  Horn  v.  Thomborougk,  8  Exch.  846 ; 

Dewt  y.  Ryley,  2  L.,  M.  &  P.  644,  Goeden  T.  Blpkiek,  4  Exch.  445;  Com 

Which  was  decided  before  this  act  v.  Reid^  18  Q.  B.  558 ;  /mi/«  t.  Tof- 
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under  a  warrant  commanding  him  to  take  the  goods  of  A«  Chaf.  II. 
were  to  take  the  goods  of  B.,  bon&  fide  believing  them 
to  belong  to  A.,  he  would  be  entitled  to  protection  (/). 
So  the  bailiff  of  a  county  court,  if  acting  bona  fidcy  is 
within  this  protection,  although  by  mistake  he  has  seized 
the  goods  of  one  person  imder  an  execution  against 
another  (m) ;  nor  is  his  right  affected  by  the  &ct  that  he 
is  indenmified  in  so  doing  by  the  party  interested  (n). 

'Where  an  action  was  brought  aj?ainst  the  judge  of  a 
county  court,  for  making  an  order  tor  the  commitment  of 
a  defendant  after  having  been  served  with  a  writ  of  pro- 
hibition, it  was  held  that  if  the  judge  acted  under  a  oondi 
fide  belief  that  his  duty  requirea  him  to  make  the  order, 
notwithstanding  the  prohibition,  it  was  an  act  ^^  done  in 
pnrsoance  of  the  act,''  and  therefore  that  he  was  entitled 
to  notice  of  action  (o). 

The  notice  must  be  **  of  such  action ;"  it  must  therefore 
distinctly  state  that  an  action  will  be  brought  ( p).  It  has 
also  been  decided,  at  nisi  prius,  that  a  notice  stating  that 
the  action  will  be  brought  in  a  particular  court  wul  not 
suflSce  if  it  be  brought,  in  feet,  in  another  court  (^r).  In 
the  same  case  it  was  held  that  a  notice  which  described 
the  cause  of  action  to  be  for  breaking  and  entering  plain- 
tiff's house,  and  taking  furniture  therein,  but  not  expressly 
claiming  the  furniture  as  the  plaintiffs,  was  bad.  it  was 
suggested  also  that  the  notice  should  state  the  special 
dama^,  if  any  is  claimed,  in  the  declaration  (r).  But 
this  IS,  at  least,  doubtful  («).  And  a  notice  of  action 
fi>r  a  trespass  bv  selling  and  disposing  of  goods  upon  cer- 
tain premises,  but  without  saying  whose  goods,  was  held 

Itr,  7  Ezch.  h% ;  B*9d  v.  OMir,  IS  language  of  which  if  different,  it  it 

C.  B.  8M ;  &  O,  22  L.  J.,  C.  P.  otherwise.    See  Honey  v.  Leach^  8 

201 ;  Berwuom  v.  Senuchall,  18  C.  B.,  Burr.  1742  ;  Hoy$  T.  Buih,  2  S.,  N. 

N.8.J92;  AC,  82  L.  J.,  C.  P.  48;  R.  86. 

^•ierU  ▼.  Orekard,  2  H.  &  C.  769;  (»)  WkiUv.Morrii,2lL.J.,C.?. 

£  C,  83  L.  J.,  Exch.  65  ;  Heath  v.  185. 

Brtwer,  15  a  B.,  N.  S.  808 ;  Cham-  (o)  Bocfh  v.  aive,  10  C.  B.  827; 

^  ▼.  lUid,  14 W.  R.  870.    See  at  S.  C,  2  L.,  M.  &  P.  288;  20  L.  J.. 

to  effect  of  repealing  ttatutet,  ex*  C.  P.  151 ;  15  Jur.  66S, 

c^  at  to  acta  done  under  them,  (p)  Mason  v.  The  Birkenhead  /m- 

^nter  ▼.  Pritehard,  2  H.  &  N.  151 ;  provement  Committionert,  6  U.  &  N. 

A  C^  26  L.  J.,  Exch.  215.  72. 

(0  ParUm  ▼.  WiUiams,  8  B.  &  A.  (q)  Eletob  ▼.  Wright,  17  L.  T.  260. 

MO.  (r)  lb. 

(m)  Bnrling  v.  HarUy,  8  H.  8r  N.  (t)  Burton  ▼.  Legrot,  84  L.  J., 

271;  S.  C.  27  L.  J.,  Exch.  258.  Q.  B.  01. 
Under  the  24  Geo.  2,  c.  44,  t.  6,  the 

d2 
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^^^"^  ^'       good.     For  as  no  cause  of  action  was  mentioned  in  the 
notice,  but  the  trespass  to  the  goods,  it  must  be  under- 
stood to  mean  the  plaintiff's  goods  (/). 
When  registrar       For  the  further  protection  of  bailiffs  and  others  acting 
niusi  be  made    under  the  authority  of  the  court,  it  has  been  provided  that 
e  eD  an  ^^  action  may  be  brought  against  the  high  bailiff,  bailiff 

or  any  other  person  acting  by  order  and  in  aid  of  the  high 
bailiff,  for  anything  done  in  obedience  to  any  warrant 
under  the  hand  of  uie  registrar  or  registrars  of  the  court 
and  under  the  seal  of  the  court,  until  a  demand  has  been 
made,  or  left  at  the  office  of  the  high  bailiff,  by  the  party 
intending  to  bring  the  action,  or  by  his  attorney,  signed 
by  the  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  has  been  refiised  or 
neglected  for  the  space  of  six  days  after  such  demand; 
and  in  case  after  such  demand  and  compliance  therewith, 
by  showing  the  warrant  to,  and  permitting  a  copy  of  it  to 
be  taken  by,  the  party  demanding  it,  any  action  is  brought 
against  the  high  bailiff,  bailiff  or  other  person  acting  in 
his  aid  for  any  such  cause,  without  makmg  the  registrar 
of  the  court  who  signed  or  sealed  the  warrant  defendant, 
on  producing  or  proving  the  warrant  at  the  trial  of  the 
action,  the  jury  must  give  their  verdict  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  or  other  irre- 
gularity in  the  warrant;  and  if  the  action  is  brought 
jointly  against  the  registrar,  and  also  against  the  high 
bailiff  or  bailiff,  or  person  acting  in  his  or  their  aid,  on 
proof  of  the  warrant  the  jury  must  find  for  the  high 
bailiff  or  bailiff,  and  others  acting  in  aid,  notwithstanding 
the  defect  or  irregularity.  If  the  verdict  is  given  against 
the  registrar,  the  plaintiff  is  to  recover  his  costs  against 
him,  to  be  taxed  in  such  manner  by  the  proper  officer  as 
to  include  such  costs  as  the  plaintiff  is  liable  to  pay  the 
defendant  or  defendants  for  whom  the  verdict  is  found. 
In  all  such  actions  the  defendant  or  defendants  may  plead 
the  general  issue,  and  give  the  special  matter  in  eviaence 
at  the  trial  (u).  This  protection  to  the  bailiffs  is  some- 
what similar  to  that  given  by  the  24  Geo.  2,  c.  44,  s.  6, 
to  constables  acting  under  the  warrant  of  a  ma^strate. 
Under  this  statute  it  has  been  held,  that  want  of  jurisdic- 
tion in  the  justice   does  not  deprive  the  officer  of  the 

(/)  Burton  v.  Le  Grot,  34  L.  J^  may  plead  the  general  issue,    al- 

Q-  B.  91.  though  the  action  is  brought  against 

(«)  13  &  14  Vict  c.  6],  s.  19.  him  alone.     Dewt  y.  Riley,  2L,,M. 

The  registrar  under  this  provision  &  P.  644;  5.  C,  20  L.  J.,  C.  P.  264. 
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benefit  of  the  act(x).  A  demand  signed  by  the  plaintiff's  Chap.  II. 
attorney,  and  left  by  his  clerk,  has  been  held  to  be  sufB- 
cient  iy) :  and  where  on  demand  by  the  plaintiff's  agent 
the  defendant  gave  a  copy  of  the  warrant,  saying  that 
the  original  was  in  the  hands  of  the  gaoler,  the  agent 
having  made  no  objection,  it  was  held  a  sufficient  com- 
pliance with  the  statute  (z). 

If  the  action  be  brought  in  a  county  court,  the  plaintiff 
paay  sue  in  some  adjoining  district,  the  judge  of  which 
is  not  the  judge  of  the  court  of  which  the  defendant 
is  an  officer;  or  it  m^y  be  brought  in  the  defendant's 
court  (a).  If  it  is  brought  against  a  judge,  it  may  be 
brought  in  some  adjoining  district  of  which  he  is  not  the 
judge(ft). 

It  is  also  provided  by  the  County  Court  Act,  1867, 
that,  if  a  claim  is  made  to  or  in  respect  of  goods  taken  in 
execution,  the  registrar,  on  application  of  the  high  bailiff, 
may  issue  a  summons  calling  before  the  court  the  party 
issuing  the  process  and  the  party  making  the  claim,  and 
the  judge  is  to  adjudicate  upon  the  claim,  and  also  between 
such  parties  or  either  of  them  and  the  high  bailiff  with 
respect  to  any  damages  or  claim  of  or  to  damages  arising, 
or  capable  of  arising,  out  of  the  execution  of  such  process 
by  the  high  bailiff,  and  make  such  order  in  respect  thereof, 
and  of  the  costs  of  the  proceedings,  as  to  him  shall  seem 
fit  On  the  issue  of  the  summons  any  action  which  shall 
have  been  brought  in  any  court  in  respect  of  such  claim, 
or  of  any  damage  arising  out  of  the  execution  of  such 
process,  shall  be  stayed  (c). 

Counsel  and  Attorneys.'] — The  persons  who  may  appear  Counsel  and 
before  the  county  court  to  conduct  proceedings  are  as  fol-  attorneys, 
lows: — The  party  to  the  suit  or  other  proceeding. — An 
attorney  of  one  of  the  superior  courts,  being  an  attorney 
acting  generally  in  the  action  for  the  party,  but  not  an 
attorney  retain^  as  an  advocate  by  such  first-mentioned 
attorney. — A  barrister  retained  by  or  on  behalf  of  the 
party,  on  either  side,  but  without  any  right  of  exclusive 
or  pre-audience— or,  by  leave  of  the  judge,  any  other 
person  allowed  by  the  judge  to  appear,  instead  of  the  party, 
to  address  the  coiui;,  but  subject  to  such  regulations  as  the 

(*)  Jtkhu  V.  KUhy,  11  A.  &  E.  (a)  19  &  20  Vict.  c.  108,  s.  21. 

7n.  (ft)  lb.  8.  19. 

(sr)  Clark  ▼.  Wooda,  2  Exch.  895.  (c)  Poit,  Chap.  IX. 
(<)  Atkku  V.  Kiiby,  anU, 
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38  Counsel  and  Attorneys. 

Part  I.  judge  may  from  time  to  time  prescribe  for  the  orderly 
transaction  of  the  business  of  the  court  (ef). 

The  same  rule  applies  to  attorneys  or  their  clerks  be- 
coming security,  in  any  case  where  security  is  required  by 
the  practice  oi  the  coiui;,  as  to  the  registrar  of  the  court 
or  bailiff(e).  An  attorney  may  not  appear  for  a  party 
unless  he  has  signed  the  roll  kept  by  me  registrar,  and 
must  produce  his  certificate  if  required  (/). 

The  fees  which  counsel  may  receive,  and  the  fees  and 
costs  to  which  attorneys  are  entitled,  will  be  found,  post. 
Chap.  XVIII.  and  Chap.  XXIV. 

(d)  15  &  16  Vict.  c.  54,  s.  10,  rister   migbt   appear  for  a    client 

which  repeals  part  of  sect.  91  of  9  &  without  the  intenrention  of  an  attor- 

10   Vict.  c.  95.    See  also   Doe  d.  ney. 

JBennett  r.  Hale^  15  Q.  B.  171 ;  ^.  C,  (0)  See  ante,  p.  33. 

19  L.  J.,  Q.  B.  853,  where  it  was  (/)  Rule  112. 
held  that  in  a  superior  court  a  bar- 
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CHAPTER  III. 

FiSES. 


RsGisnuBs'  Fbb8  ih  Equitt, 
43. 

Amount  ok  which  thbt  abm 

TO  BB  TAKBKy  45. 

CoMPAifiBS  Act,  1867  .  •  46: 
Regiitran*  Fee$, 
High  Bailiffi'  Fee$. 


How  HBOUI^ATBDy  30. 
COUKT  Fbb8,  40. 
How  BflfnXATBDy  41. 

CouBT  Fww  IN    Occasional 

Mastbbs,  42. 
CouBT  Fbes— EQurrr,  42. 
FsBs  to  bb  bbtainbd  by  Rb- 

0I8T&ABS    AKD    HlOH    BaI- 
1XFFS»43. 

IToii;  r^ttZat^^.] — The  fees  now  taken  on  proceedings  in  How  regulated, 
the  courts  are  regolated  by  an  order  made  on  the  30th 
December,  1867,  by  the  Treasuiy,  with  the  consent  of 
the  Lord  Chancellor,  by  which  certain  fees  are  authorized 
b  heu  of  all  other  fees  whatsoever.  The  authorities  under 
which  the  order  is  made  will  be  found  in  sect.  79  of  1 9  & 
20  Vict  c  108  (The  County  Courts  Act,  1856),  sects.  12 
and  13  of  28  &  29  Vict.  c.  99  (The  County  Courts  Act, 
1865),  sect.  30  of  30  &  31  Vict  c.  142  (The  County 
Courts  Act,  1867),  and  sect  46  of  30  &  31  Vict  c.  131 
(The  Companies  Act,  1867). 

By  the  first  act,  fees  on  certain  proceedings  mentioned 
in  the  Schedule  (C)  were  specified.  They,  however,  might 
he  lessened  or  increased,  or  others  substituted  for  them, 
•nd  new  fees  on  proceedings,  which  were  then  or  might 
hereafter  be  had  in  the  courts,  might  be  authorized. 
Bj  Beet  13  of  the  second  act,  the  fees  mentioned  in  the 
Schedule  are  to  form  part  of  the  Consolidated  Fund. 

By  sect  12  of  the  second  act,  and  by  the  last  two  acts, 
^e  fees  which  may  under  them  be  authorized  to  be  taken 
*re  to  be  received  by  the  re^trars  and  high  bailiffi  for 
thdr  own  use,  as  remuneration  for  the  duties  imposed 
^pon  them  by  those  acts. 

The  following  is  the  order  above  referred  to. 

In  pursuance  of  the  powers  given  by  "  The  County  Courts 
Act,  1856,"  "The  County  CJourts  Act,  1865,"  "The  County 
Courts  Act,  1867,"  and  «  The  Companies  Act,  1867,"  we,  the 
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40  Court  Fees. 

Part  I.  undersigned,  two  of  the  Commissioners  of  Her  Majesty's  Trea- 
sury,  whose  names  are  hereunto  subscribed,  do  hereby,  with  the 
consent  of  the  Lord  Chancellor,  order  that,  on  and  after  the 
first  day  of  January,  1868,  the  several  fees,  or  sums  in  the  name 
of  fees,  specified  in  the  Schedules  hereunder  written  shall  be 
taken  on  the  proceedings  therein  mentioned,  in  lieu  of  all  other 
fees  for  the  proceedings  set  forth ;  and  that  the  fees  so  autho- 
rized to  be  tak«n,  with  the  exception  of  the  fees  for  keeping 
possession  of  goods,  and  with  the  exception  of  the  fees  men- 
tioned in  Schedules  (C)  and  (D),  shall  be  received  by  the 
registrars  of  the  different  county  courts,  and  shall  be  accounted 
for  and  paid  over  by  them  to  the  Treasurers  of  their  respective 
courts,  or  where  there  is  no  treasurer,  as  may  be  directed  by 
order  of  the  Commissioners  of  Her  Majesty's  Treasury,  and 
that  the  fees  set  forth  in  Schedules  (C)  and  (D),  shall  here- 
ceived  by  the  registrars  for  the  use  of  themselves  and  the  high 
bailifls,  according  as  the  duties  are  to  be  performed  by  the 
registrars  or  high  bailifis. 

Heney  Whitmore. 

Gerard  Noel. 

I  approve  of  the  annexed  Schedules  of  Fees. 

CHELMSFORD,  C. 
^Oeh  December,  1867. 


SCHEDULE  (A). 

Court  fees.  For  every  plaint  one  shilling  in  the  pound. 

Where  the  claim  or  demand  exceeds  forty  shillings,  and  the  summons  is 
to  be  served  by  bailiff,  an  additional  fee  of  one  shilling. 

Where  in  any  case  the  number  of  defendants  shall  exceed  three,  an  additional 
fee  of  one  shilling  for  each  defendant  above  three. 

No  fee  shall  be  payable  on  any  application  for  a  new  trial,  or  to  set  aside 
proceedings,  or  in  the  nature  of  a  scire  facias,  or  for  a  summons  in  an 
interpleader. 

For  every  judgment  by  consent  under  sects.  8  or  9  of  "The  County  Courts 
Act,  1850,"  and  for  every  judgment  by  default  under  section  28  of 
<*  The  County  Courts  Act,  1 856,"  and  section  2  of  *'  The  County  Courts 
Act,  1867," — one  shilling  in  the  pound. 

For  every  hearing, — two  shillings  in  the  pound. 

In  all  cases  where  the  defendant  shall  either  personally,  or  by  his  attorney 
or  agent,  admit  the  claim,  one  half  of  the  fee  paid  by  the  plaintiflf  for 
the  hearing  of  the  plaint  shall  be  returned  to  the  plaintiff  by  the  registrar 
of  the  court,  although  the  court  may  have  been  required  to  decide  upon 
the  terms  and  conditions  upon  which  the  claim  is  to  be  paid. 

An  additional  hearing  fee  shall  be  taken  for  every  new  trial. 

The  hearing  on  interpleader  shall  not  be  prepaid,  but  shall  be  estimated  on 
the  amount  of  the  money  or  the  value  of  the  goods  claimed,  which  value, 
in  case  of  dispute,  shall  be  assessed  by  the  judge,  who  at  the  hearing 
shall  direct  by  whom  and  when  and  how  such  fee  shall  be  paid. 

No  fee  shall  be  payable  for  hearing  any  application  for  a  new  trial,  or  to  set 
aside  proceedings,  or  in  the  nature  of  a  scire  facias. 
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For  eveiy  rammons  for  commitment  under  sect  98  of  "  The  County  Courts 
Act,  1846," — three  pence  in  the  pound  on  so  much  of  the  amount  of 
the  original  demand  as,  in  obedience  to  the  order  of  the  court,  should 
have  been  paid  at  the  time  of  the  issue  of  the  summons. 

MThere  such  last-mentioned  amount  does  not  exceed  twenty  shillings  an 
additional  fee  of  sixpence,  and  where  such  amount  does  exceed  twenty 
shillings,  an  additional  fee  of  one  shilling. 

For  every  bearing  of  the  matters  mentioned  in  such  summons  for  commit- 
ment,—sixpence  in  the  pound  on  the  amount  upon  which  the  fee  on  the 
summons  is  calculated. 

For  Issuing  every  warrant  against  the  body  or  goods* — eighteen  pence  in  the 
pound  on  the  amount  for  which  such  warrant  shall  issue. 

For  issuing  every  warrant  to  deliver  possession  of  tenements,— eighteen 
pence  in  the  pound. 

For  every  summons  applied  for  by  a  creditor  under  the  act  8  &  9  Vict. 
c  127,  one  shilling  in  the  pound  upon  the  amount  of  the  original  de- 
mand then  remaining  due. 

For  every  hearing  of  the  matter  contained  in  such  summons,  one  shilling  in 
the  pound  on  the  amount  last  aforesaid. 

For  issuing  every  warrant  against  the  body  consequent  upon  inch  hearing, 
two  shillings  in  the  pound  on  the  amount  for  which  the  warrant  issues. 

For  keeping  possession  of  goods  till  sale,  per  day  (including  expenses  of  re- 
moval, storage  of  goods,  and  all  other  expenses),  not  exceeding  five 
days, — sixpence  in  the  pound  on  the  value  of  the  goods  seized,  to  be 
fixed  by  appraisement  in  the  case  of  dispute. 


Chap.  III. 


In  all  plaints  for  the  recovery  of  debt  or  damages,  all  poundage,  except  How  estimated, 
where  otherwise  specified  in  this  schedule,  shall  be  estimated  on  the 
amount  of  the  claim. 

lo  plaints  under  sections  11  and  12  of  **The  County  Courts  Act,  1867,'' 
poundage  shall  be  estimated  as  upon  a  claim  for  a  sum  of  twenty 
pounds. 

In  replevins  all  poundage,  except  as  aforesaid,  shall  be  estimated  on  the 
amount  of  the  alleged  rent  or  damage,  to  be  fixed  by  the  registrar. 

Lo  plaints  for  the  recovery  of  tenements  when  the  term  has  expired  or  been 
determined  by  notice,  all  poundage,  except  as  aforesaid,  shall  be  esti- 
mated on  the  amount  of  the  weekly,  monthly,  or  yearly  rent  of  the 
tenement,  as  such  tenement  shall  have  been  let  by  the  week  or  by  the 
month,  or  for  any  longer  period ;  and  if  no  rent  shall  have  been  reserved, 
then  on  the  amount  of  the  half-yearly  value  of  the  tenement,  to  be  fixed 
by  the  registrar. 

Where  a  claim  for  rent  or  mesne  profiu,  or  both,  is  added  to  a  plaint  for  the 
recovery  of  a  tenement,  on  additional  poundage  shall  be  taken  on  the 
amount  or  amounts  so  claimed,  but  where  thereby  the  total  amount  on 
which  poundage  would  be  taken  shall  exceed  twenty  pounds,  the  pound- 
age shall  be  estimated  on  twenty  pounds  only. 

Id  plaints  for  the  recovery  of  tenements  for  nonpayment  of  rent,  all  pound- 
age, except  as  aforesaid,  shall  be  estimated  on  the  amount  of  the  half- 
yearly  rent  of  the  tenement 

Id  proceedings  under  "The  Merchant  Shipping  Act,  1854,"  **The  Literary 
and  Scientific  Institutions  Act,  1854,"  and  **The  Metropolitan  Build- 
ings Act,  1865,"  the  poundage  shall  be  estimated  upon  the  amount  in 
dispute,  and  if  no  amount  is  in  dispute,  or  if  the  amount  in  dispute  is 
not  ascertained,  then  as  upon  a  claim  for  a  sum  of  twenty  pounds. 

In  proceedings  under  "  The  Succession  Duty  Act,  1853,"  the  poundage 
shall  be  estimated  upon  the  amount  in  dispute. 

Id  proceedings  under  **The  Friendly  Societies  Act,  1855,"  and  "The  In- 
dustrial and  Provident  Societies  Act,  18G7,"  the  poundage  shall  be  esti- 
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Part  I.  mated  upon  the  amount  in  dispute ;  but  if  the  application  to  the  court 
is  not  for  the  payment  of  money,  the  poundage  shall  be  estimated  upon 

the  amount  of  the  sum  of  money  stated  by  the  applicant  to  be  that 

which  he  will  apply  to  the  court  to  order  the  payment  of. 
In  the  above  cases  where  the  poundage  would,  but  for  this  direction,  be 

estimated  on  an  amount  exceeding  twenty  pounds,  it  shall  be  estimated 

at  twenty  pounds  only. 
In  proceedings  under  '*The  Merchant  Shipping  Act,  1865,*'  the  poundage 

shall  be  estimated  as  upon  a  claim  for  twenty  pounds,  idiere  the  amount 

of  salvage  claimed  does  not  exceed  one  hundred  pounds;  and  where  it 

does  exceed  one  hundred  pounds,  five  shillings  shall  be  taken  for  every 

additional  fifty  pounds  claimed. 
In  every  case  where  the  poundage  cannot  be  estimated  by  any  rule  in  this 

schedule,  it  shall  be  estimated  on  twenty  pounds. 
AH  fractions  of  a  pound,  for  the  purpose  of  calculating  poundage,  shall  be 

treated  as  an  entire  pound. 
No  increase  of  fees  shall  be  made  by  reason  of  there  being  more  than  one 

plaintiff  or  defendant,  except  as  before  directed,  where  the  number  of 

defendants  exceeds  three. 


Court  fees  in      For  taking  the  acknowledgment  of  a  married  woman  .  •  •  • 

occasional  For  a  warrant  to  replevy  .  •  . .  .  •  •  •  •  • 

matters.  For  a  replevin  bond,  where  the  alleged  rent  or  damage  does  not 

exceed  20/.     . .  .  •  •  •  • . 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  ex- 
ceeds 20/.        ••  ••  ••  ••  ••  •• 

For  notice  to  distrainer    ••  ••  ••  ••  •• 

For  delivering  the  goods  .  •  . .  •  •  •  •  .  • 

Together  with  %d,  a  mile  from  the  Court  House  to  the  place 
where  the  goods  are. 
For  making  a  return  to  a  writ  of  certiorari     .  •  •  •  •  • 

Out  of  which  15«.  shall  be  returned  by  the  treasurer  to  the 
registrar,  for  his  costs  out  of  pocket. 
For  every  subpoena  to  be  served  in  a  Home  District : 

If  served  within  two  miles  of  Court  House  .  •  •  • 

For  every  mile  beyond  two  . .  •  •  •  •  •  • 

But  the  total  fee  to  be  taken  is  in  no  case  to  exceed  St. 
For  every  subpoena  to  be  served  in  a  Foreign  District  •• 


0 
6 


0  10    6 


1    5    0 


0    8    0 


SCHEDULE  (B). 

Equitable  Jurisdiction. 

Court  fees —       For  every  plaint  or  petition  ••  ••  .•  ..0  10 

equity.  For  every  suit  or  matter  transfierred  to  a  County  Court  ••     0  10 

For  the  hearing ..  ••  ..  ••  ••  ..10 

For  a  decretal  order         ..  ••  ..  ••  ••     1    0 

For  a  final  decree  ..  ••  ..  ••  ..lO 

N,B,  Thetefeei  art  only  to  he  charged  once  im  a  euU  or  matter. 

PaOCBEDIMOS  UNDER  THE   INDUSTRIAL  AND  PrOVIDBMT  SOCIETIES 

Act,  1862. 
For  every  petition  presented  to  a  court,  under  section  17  of  the 

above  act        ••  ••  ..  ••  ••  ..10 

For  every  order  for  winding-up      . .  .  •  .  •  ..20 

For  every  sitting  or  adjourned  sitting  of  the  court  in  the  matter, 

after  the  order  for  winding-up  shall  have  been  made  ..     0  15 

For  the  uxation  of  every  bill  of  costs  ••  ••  ••    0  10 
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The  Compavibs  Act,  1862. 
For  every  litdng  to  take  evidence  •  •  •  • 

The  Companies  Act,  1867. 
For  every  atting  befoxe  the  judge  .  •  •  • 


£   B.    d.      Chap.  in. 
2    0    0 

2    0    0 


SCHEDULE  (C). 
The  County  Courts  Act,  1867. 
Begittrart^  Feet. 
For  filing  every  affidavit  under  section  2,  where  the  claim  ex- 

CCCQS  4vf a  ••  ••  ••  ■•  ..  •• 

For  examining  and  filing  affidavit  of  service,  taxing  costs,  and 

entering  up  judgment  under  section  2,  where  claim  exceeds  40«. 

For  entenng  writ  under  sections  7  or  10,  and  sending  notice  to 

parties  of  day  of  trial,  &c.  •  •  • .  •  •  •  • 

Tazii^  costs  in  such  actions  .  •  •  •  •  •  •  • 

On  entry  of  plaint  under  sections  11  and  12  ..  ..  •• 

Where  the  plaint  has  not  been  entered  under  section  12,  and 
the  judge  shall  certify  that  the  court  has  exercised  jurisdic- 
tion under  ^t  section,  the  ahove  fee  of  II.  Is.  Od,  shall  be 
paid. 
Od  every  order  for  a  new  trial  in  actions  commenced  under  sec- 
tions 11  and  12  •• 
On  lodging  notice  of  appeal  ••  ••  ••  •• 

Taxing  coats  under  sections  11  or  12  ••  ••  •• 

High  Bailift'  Fees. 

For  service,  under  section  2,  where  the  claim  exceeds  40«. 

For  affidavit  of  service,  but  not  of  non-service  •  •  •  • 


0    1    0 
0    4    0 


10 
10 
10 


Registrars' 
fees. 


0    1    0  Highbailifis* 
0    1    0  fees. 


SCHEDULE  (D). 
Equitable  Jurisdiction. 


Does  not 
exceed  100/. 


Registrars'  Fees. 
For  filing  every  plaint  or  petition,  and  issuing  sum- 
mons or  notice  thereon 

If  more  than  one  defendant,  then  for  every  ad- 
ditional defendant 

If  defendant  out  of  England,  then  in  addition 

(including  filing  affidlavit) 

For  filing  or  re^yrding  order  by  judge  for  adjourn- 
ment  

For  issuing  every  warrant      .  •         . .         •  • 

For  preparing  power  of  attorney 


Where  the  Subject- 
matter  of  the  Suit  or 
Proceeding 


£  s.  d. 

0  6  0 

0  2  0 

0  5  0 

0  2  6 

0  2  0 

0  8  0 


Where  it  ex- 
ceeds too/. 


£  t.  d.    Registrars' fees 

—equity. 

0  9  0 

0  2  0 

0  7  0 

0  4  0 

0  8  0 

0  8  0 
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Part  I.         SCHEDULE  (D). — Equitable  JuRisDiCTiON~r<mlt>iire<l. 


Registrars'  Fees — continued. 
For  filing  affidavit  and  receipt,  giving  certificate, 
and  issuing  notices  in  matters  under  Order  XI., 
Rules  6  to  16  inclusive 
Where  the  notices  under  Order  XL,  Rule  16,  shall 

exceed  five,  then  for  every  additional  notice,  6d, 
For  filing  and  sealing  every  affidavit,  or  other  docu- 
ment not  being  a  document  annexed  to  an  affi- 
davit •  •         • .         .  •         .  •         . .         . .         • . 
For  every  application  to  inspect  an  affidavit 
For  every  summons  to  a  witness        . .         . .         •  • 
For  attesting  admission  of  defendant  and  filing 
For    filing  statement  of  defendant,  or  notice  by 

plaintiff  for  dismissal  of  cause 
For  drawing,  filing,  and  sealing  every  decreul  order, 
final  decree,  or  an  order  on  a  petition,  or  applica- 
tion for  an  order  in  the  nature  of  an  injunction 
(including  issuing  the  copy  of  same  for  service).. 
If  more  than  one  copy  of  decree,  &c.  to  be  is- 
sued, then  for  'every  additional  copy .  •         .  • 
For  perusing  and  filing  papers,  application  to  judge, 
drawing  directions  to  proceed,  and  notice  to  par- 
ties on  transfer  of  proceedings  from  Court  of 

Chancery 

For  drawing  0dverti«ements  and  inserting  •  •         •  • 

For  advertisements, — sum  paid. 
For  every  sitting  in  which  the  registrar  is  employed 
in  taking  accounts,  making  inquiries,  or  acting  as 
a  special  examiner  •  •         ..         ..         ..         •• 

When  the  sitting  is  longer  than  one  hour,  then 

for  every  additional  hour  or  part  of  an  hour 
Where  the  registrar  shall  be  required  to  at- 
tend elsewhere  than  at  the  court  or  office,  in 
addition  to  the  above  ••         •• 

Mileage  one  way  from  the  office  to  place  of 
examination,  for  each  mile     •  •         •  •         •  • 

For  application  to  judge  for  further  directions  (in- 
cluding drawing  order) 

For  drawing  draft  order  for  an  e*  parte  application, 

and  the  order  as  afterwards  made 

For  certificate  directed  to  be  made  by  any  decretal 

order 

For   every  inspection  of  certificate  at  registrar's 

office 

For  giving  any  notice  required  by  any  of"  the  or- 
ders" (including  copying) . .         . .         • .         •  • 
For  office  copy  of  every  document,  per  folio 
For  making  and  transmitting  note  of  any  decretal 
order  or  nnal  decree,  or  of  an  order  made  on  peti- 
tion under  Order  XXI IL,  Rule  24 


Wheie  the  SuHJect- 

matter  of  the  Suit  or 

Proceeding 


Does  not 
exceed  100/. 


£   #.  d, 
0    6    0 


0    2    6 

0  15    0 
0    2    0 


1     1     0 
0    5    0 


0    7  0 

0    6  0 

0  10  0 

0    0  6 

0    7  0 

0  10  0 

0  15  0 

0     1  0 

0    2  0 

0    0  4 


Where  it  ex- 
ceedA  IQOl 


0    2    6     0    3 


i,  i.  d. 
0    9    0 


0  4    0 

1  5    0 
0    2    0 


1     1     0 
0    7    0 


0  10  0 

0    7  0 

10  0 

0    0  6 

0  12  0 

0  15  0 

1  10  0 

0    2  0 

0    2  6 

0    0  4 
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Chap.  III. 


Rboistrarb'  'FzzB'-eomtmued. 
For  auditing  receiver's  accounts  where  sum  in  ac- 
count does  not  exceed  100^ 

And  for  every  additional  50/^  or  fraction  thereof 
For  every  application  for  a  search  and  searching   •  • 

For  taxation  of  costs 

For  payment  out  of  court  and  taking  receipt  for 
dividends  on  stock,  exceeding  \U  and  not  exceed- 
ing 5/ 

Exceeding  5t      ••         ••         ••         •• 

For  procuring  investments  in  consols,  5t,  per  cent. 
on  the  amount  invested,  exclusive  of  bankers'  and 
brokers'  commission 
For  drawing  orders  under  Order  XVII.,  Rule  7 


High  Bailiffs'  Fees* 
For  calling  the  cause  ••         ••         ••         ••         •• 

For  service,  within  home  district,  of  every  sum- 
mons,  petition,  notice,  or  order,  not  being  sum- 
monses to  jurors — 

If  within  one  mile  of  Court  House       •• 

If  beyond  one  mile,  then  for  every  additional 

mile,  or  part  of  a  mile  

For  service  of  every  summons,  petition,  notice,  or 

order  in  a  foreign  district  •  •         • .         •  •         • . 

Where  service  is  orderedt  to  be  personal,  then  an 

additional  fee  of      •• 
For  affidavit  of  service,  when  required         •  • 
For  the  execution  of  each  warrant  within  home  dis- 

district  ••         ••         

With    an   allowance  of   mileage,  double  the 
amount  of  the  allowance  on  summonses. 
For  execution  of  each  warrant  in  a  Foreign  District 
Keeping  possession,  for  each  day  the  man  is  actually 
in  possession  • .         •  •         .  •         • .         .  • 

is.  6d,  of  the  above  turn  is  to  he  paid  to  the  man  in 
possession^  and  his  receipt  produced  to  regiS" 
trar. 
Superintending  sale,  whether  by  auction  or  private 
contract,  making  out  account,  and  paying  money 
into  court,  2/.  per  cent,  on  first  50^  so  paid,  and 
I/,  per  cent,  on  all  afterwards. 


Where  the  Subject- 

matter  of  the  Suit  or 

Proceed  iug 


Doet  not 
exceed  100/. 


£  i.   d. 


5  0 

2  6 

2  0 

5  0 


0    2    0 
0    3    0 


O    4    0 


0  2  0 

0  2  6 

0  0  6 

0  5  0 

0  8  6 

0  2  0 

0  5  0 

0  10  0 

0  6  0 


MThere  it  ex- 
ceeds 100/. 


£  f.   d. 


0    2    0 
0    8     0 


0    4    0 


0    8    0     High  bailiffs' 
fees — equity. 


0    5  0 

0    0  6 

0    7  6 

0    5  0 

0    4  0 

0  10  0 

0  15  0 

0    7  6 


N.B. — Where  the  amount  or  value  of  the  subject-matter  of  the  suit  or  Amount  on 

proceeding  is  not  disclosed  by  the  plaint  or  petition,  it  shall  be  taken  not  which  fees  to 

to  exceed  100/.,  and  the  fees  charged  accordingly.    If,  however,  the  judge  be  taken. 
shall  subsequently  certify  that  the  amount  or  value  of  the  subject-matter 
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46  The  Companies  Act,  1867. 

Part  I.        does  exceed  100/.,  the  difierence  between  the  fees  up  to  that  time  taken  and 

— those  that  would  have  been  taken  had  it  ezceeaed  100/.,  may  then  be 

taken. 


Registrars' 
fees. 


High  bailiffs' 
fees. 

Postage. 


The  Companies  Act,  1867. 

Regutrart*  Feet.  £    t.   d. 

For  cTery  summons         ••  ••  ••  .•  ..OSO 

For  every  order ..  ..  ..  ••  ••  '.O^O 

For  every  office  copy  of  order         .  •  .  •  •  •  ..050 

For  every  advertisement  ••  ••  ••  •.  ••100 

For  every  certificate         ..  .-  ..  ••  ..050 

For  filing  every  affidavit  or  statement  on  affirmation,  declaration, 

or  attestation  upon  honour  ••  ••  ••  ••OIG 

For  every  sitting  by  the  registrar   ..  ••  ..  ••     0  10    0 

When  the  sitting  is  longer  than  an  hour,  then  for  every  additional 

hour  or  part  thereof     ••  ••  .•  ••  ••070 

High  Bailift*  Fees. 
Same  fees  for  service  and  execution  as  in  equitable  matters. 

PostageJ] — All  letters  sent  by  the  parties  or  the  officers 
of  the  court  concerning  the  business  of  the  court  must  be 
prepaid  (a). 

(a)  Rule  219. 
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CHAPTER  IV. 


JUKISDICnON. 


In  WHAT  Aonoics,  47 
Ammmt  of  Ckdm" Set-off- 

PaymaU, 
Ertenrion  cfj  by  Agreement. 
Cause  rf  Action  not  to  be  di^ 

mded. 
Abandomment  by  TlaxMff  cf 

Exceet^  or  Admission  of  Set' 

off. 
When  Titleis  in  Dispute. 
MdUdaus  Prosecution. 
JBalauee  qf  Accounts  between 

Portners. 
Legacies. 
Priyilbob,  o5: 
Universities. 
Stannary  Courts. 

JUDOKBRT,    HOW    FAB    FlKAI^ 

66. 


CONOUBRBirT       JUBISDIOTIOlTi 

56. 
Obdbb  bt  Sufbbiob  Court, 

FOR   Trial    ih    Couhtt 

CotJRT,  67. 
Plahitiff  sumo  nr  Supbriob 

Court  drpritbd  of  Costs, 

57: 
Unless  Judgment  goes  by  2>e- 

fault. 
Or  Judge  eerHfies, 
Or  an  Order  is  made/or  Costs. 
Where  Plaintiff  dwells  more 

than  Twenty  Miles  from  De* 

fendant. 
Where  Claim  reduced  by  Set' 

off— by  Payment^Tendcr. 
Drfendanfs  Costs. 
Rulbs  of  Pbactiob,  63. 

The  oountj  court,  established  by  the  9  &  10  Vict.  c.  95, 
is  a  court  of  record,  and  has  all  the  jurisdiction  and  powers 
of  the  old  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  that  act,  throughout  the  district 
for  which  it  is  holden  (a). 

This  chapter  is  confined   to  proceedings  in  ordinary 

Shunts  for  the  recovery  of  debts  or  damages.     The  juris- 
iction  of  the  court  in  other  matters  will  be  treated  of  in 
separate  Chapters. 

In  what  w^c^n^.]— The  court  has  jurisdiction  in  all  In  what  ac- 
personal  actions,  where  the  debt  or  damage  claimed  is  not  ^^^^^ 


(«)  9  &  10  Vict.  c.  95, 1.  3.  The 
cooocj  coQit,  although  it  is  a  court 
of  record,  is  still  an  inferior  court. 
See  Ltvy  f.  Mioylam^  10  C.  B.  189  { 
-R  C  1  L.,  M.  &  P.  »07;  19  L.  J., 


C.  P.  308 ;  14  Jur.  988.  See  also 
BretM  7.  Owena,  6  Exch.  916;  2  L., 
M.  &  P.  346 ;  20  L.  J.,  Exch.  3.59  ; 
S.  C,  6  Exch.  413;  2  L.,  M.  &  P. 
380;  15Jur.431. 
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Jurisdiction-' In  what  Actions. 


Part  I. 


Amount  of 
claim. 


more  than  50L,  whether  on  balance  of  account  or  other- 
but  not  (except  by  agreement  of  the  parties ;  as  to 


wise: 


which,  see  post)  in  any  action  of  ejectment,  where  the 
value  of  the  lands,  tenements  or  hereditaments,  or  the  rent 
payable  in  respect  thereof,  shall  exceed  20/.  by  the  year  (i), 
or  in  an  action  in  which  the  title  to  any  corporeal  or  in- 
corporeal hereditaments,  or  to  any  toll,  feir,  market,  or 
franchise,  is  in  question,  where  the  vidue  of  the  lands, 
tenements  or  hereditaments  in  dispute,  or  the  rent  pay- 
able in  respect  thereof,  shall  exceed  201.  by  the  year;  or 
in  case  of  an  easement  or  licence,  where  the  value  or 
reserved  rent  of  the  lands,  tenements  or  hereditaments  in 
respect  of  which  the  easement  or  licence  is  claimed,  or  on, 
through,  over  or  under  which  the  easement  or  licence  is 
claimed  exceed  20/.  by  the  year(c);  nor  in  any  case  in 
which  the  validity  of  any  devise,  bequest  or  limitation 
under  any  will  or  settlement  may  be  disputed ;  nor  in  any 
action  for  malicious  prosecution,  libel  or  slander,  seduc- 
tion or  breach  of  promise  of  marriage  (d).  Although  the 
county  court  has  no  jurisdiction  to  decide  generally  on 
a  question  of  title,  except  within  the  limits  just  stated,  it 
has  been  provided  by  the  19  &  20  Vict  c.  108,  s.  25,  that 
if  it  comes  in  question  incidentally,  the  judge  may  decide 
the  claim  which  it  is  the  immediate  object  of  the  action 
to  enforce,  if  both  parties  at  the  hearing  consent  thereto 
in  any  writing  signed  by  them  or  their  attorneys;  the 
judgment  of  the  court  will  not,  however,  be  evidence 
of  title  between  the  parties  or  their  privies  in  any  other 
action ;  and  the  consent  does  not  affect  the  right  of  appeaL 
Where  a  summons  required  the  defendant  to  appear  to 
answer  the  plaintiff  for  assaulting  his  wife,  and  causing 
her  to  be  charged  with  felony  and  taken  into  custody,  it 
was  held  that,  notwithstanding  the  assault  was  included, 
the  cause  of  action  was  in  substance  for  a  malicious  prose- 
cution, and  consequently  that  the  county  court  had  no 
jurisdiction  (c). 

With  respect  to  the  amount  of  debt  or  damage.     In  a 


(b)  30&31  Vict  0.142,8.11. 

(c)  lb.  8.  12. 

(d)  9  &  10  Vict  c.  95,  8.  58,  and 
13  &  14  Vict  c.  61, 8.1.  By  sect  10 
of  30  &  31  Vict.  c.  142,  under  cer- 
tain circumstances  actions  for  mali- 
cious prosecutions,  illegal  arrest, 
illegal  distress,  assault,  fdse  impri- 
sonment, libel,  slander,  seduction,  or 


other  action  of  tort,  may  be  remitted 
by  a  judge  of  the  superior  court  in 
which  action  brought  for  trial  to  a 
county  court.    See  pott.  Chap.  IV. 

(e)  Jones  v.  Currey,  2  L.,  M.  &  P. 
474  ;  S.  C.  20  L.  J.,  Q.  B.  438.  See 
also  Chivert  v.  Savage,  5  E.  &  B.  679 ; 
5.  C,  25L.  J.,Q.  B.85. 
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case  which  occurred  before  the  13  &  14  Vict.  c.  61,  and  Chaf.  IV. 
the  19  &  20  Vict.  c.  108,  it  was  decided  that  a  demand 
exceeding  50/.,  and  reduced  by  set-off  to  a  sum  not  ex- 
ceeding 50/.,  was  not  within  the  jurisdiction.  The  plain- 
tiff claimed  in  his  particulars  227/.,  but  gave  the  defendant 
credit  for  a  set-off  in  cash  and  goods  to  the  amount  of  Set-off. 
186/L,  and  consented  to  abandon  the  excess  of  the  balance 
above  20/.,  the  judge  of  the  county  court  having  heard  the 
case  and  giren  judgment  for  the  plaintiff  for  the  amount 
claimed,  notwithstanding  that  the  defendant  objected  to 
his  jurisdiction,  a  prohibition  was  granted,  on  the  ground 
that,  inasmuch  as  the  plaintiff,  to  establish  his  right  to 
recover  to  the  extent  of  20/.,  would  be  bound  to  prove  a 
demand  exceeding  the  defendant's  set-off,  the  court  had 
no  jurisdiction  (/).  The  principle  of  this  decision  still 
holds  good  in  the  case  of  a  disputed  set-off;  and  the  19  & 
20  Vict.  c.  108,  s.  24,  by  which  it  is  provided  that  the 
court  shall  have  jurisdiction  where  the  debt  or  demand 
consists  of  a  balance  not  exceeding  50/.  after  an  admitted 
set-off  of  any  debt  or  demand  clamied  or  recoverable  by 
the  defendant  fix>m  the  plaintiff,  applies  only  to  a  set-off 
admitted  before  action  (g). 

Where  a  claim  is  reduced  by  payment,  the  words  Payment 
**  balance  of  account"  in  the  9  &  10  Vict.  c.  95,  s.  58, 
must  be  read  as  *^  balance  of  account  on  investigation." 
If,  therefore,  a  plaintiff  sues  in  the  county  court  for  a  sum 
under  50/.,  and  the  defendant  proves  that  he  has  paid  the 
plaintiff  1,000/.,  the  court  has  still  jurisdiction,  and  the 
plaintiff  in  answer  may  show  that  that  sum  was  paid  on 
an  old  account  (h). 

Extension  of  Jurisdiction  by  Agreement. "] — By  the  9  &  Extension  of 
10   Vict.  c.  95,  the  jurisdiction  was  limited,  as  above  i"'^^*^^^^"  »>y 
stated,  with  regard  to  actions  in  which  any  question  of  *8T*^*""*"^ 
title  came  in  issue ;  but  by  the  19  &  20  Vict.  c.  108,  s.  23, 
a  far  more  extended  jurisdiction  is  given,  both  as  to  the 
amount  and  nature  of  the  claim  which  may  be  adjudicated 
upon,  if  the  litigant  parties  agree  thereto ;   and  now,  if 
both  plaintiff  and  defendant  agree,  by  a  memorandum 
signed  by  them  or  their  attorneys,  that  the  court  shall 

(/)  Betwiek  r.  Capper,  7  C.  B.  (g)  Waleshy  v.  QouUton,  1  L.  R., 

669.     See  also   Woodhamt  ▼.  New^  C.  P.  567. 

math  7  C.  B.  654 ;  S.  C,  IS  Jur.  456 ;  {h)  Turner  ▼.  Barry,  5  Exch.  858 ; 

Tpmgme  ▼.  Ckadwkk,  5  E.  &  B.  950.  S.  C,  1  L.,  M.  &  P.  744;  14  Jur. 

See,    however,   the  remarks  upon  1099.    See  also  per  Maule,  J.,  in 

Tomgme  w,  Chadwick  in  Beard  y.  Perry,  Woodhamn  v.  Newman,  ante. 
2  B.  &  S.493. 

P.N.  E 
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50  Cause  of  Action  not  to  be  divided. 

Part  I.  have  power  to  try  any  action,  if  it  be  one  which  may  be 
brought  in  a  superior  court  of  common  law,  the  court  will 
have  jurisdiction.  This  provision  is  confined  to  claims  at 
common  law ;  therefore  consent  will  not  give  jurisdiction 
in  cases  of  partnership  and  intestacy  (t). 

Cause  of  action  Cause  of  Action  not  to  be  divided."} — A  plaintiff  maj 
"•d  d*  ^  ^*'  ^^^  divide  a  cause  of  action  for  the  purpose  of  bringing 
two  or  more  suits;  but  any  plaintiff  having  cause  of 
action  for  more  than  50/.,  for  which  a  plaint  might  be 
entered  if  it  were  not  for  more  than  that  sum,  may 
abandon  the  excess,  and,  on  proving  his  case,  may 
recover  an  amount  not  exceeding  50/.  The  judgment  of 
the  court  upon  such  a  plaint  is  in  full  discharge  of  all 
demands  in  respect  of  such  cause  of  action,  and  entry  of 
the  judgment  must  be  made  accordingly  (J). 

"  Cause  of  action"  in  this  section  means  "one  cause 
of  action,"  and  is  not  limited  to  an  action  on  one  separate 
contract :  therefore  in  the  case  of  tradesmen's  bills,  in 
which  one  item  is  connected  with  another,  and  the  dealing 
is  not  intended  to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  entire  demand,  the  demand, 
if  it  exceeds  50/.,  ceases  to  be  within  the  jurisdiction  of 
the*  county  court  So,  where  the  sub-contractor  of  a 
railway  company  gave  his  workmen  tickets  or  orders  for 
goods,  which  were  supplied  by  the  plaintiff,  and  the  latter 
brought  228  actions  in  the  county  court  against  the  de- 
fendant in  respect  thereof,  for  sums  amounting  in  the 
aggregate  to  303/.  19*.,  the  Court  of  Exchequer  granted 
a  prohibition,  although  one  claim  only  amoimted  to  51. , 
ana  many  to  less  than  20^.  (A).  Where,  however,  the 
cause  of  action  consists  of  items  of  a  different  character, 
as  a  claim  for  goods  sold  and  money  lent,  it  is  other- 
wise (/).  So  rent  in  arrear  and  a  claim  for  double  value 
for  holding  over,  under  the  4  Geo.  2,  c.  28,  or  indeed  any 
two  demands  which  would  require  to  be  stated  in  distinct 

(I)  Ao  extended  jurisdiction  by  of  the  former,  although  they  are  not 

agreement,    though    more    limited  expressly  mentioned.    See  13  &  14 

than  the  present,  was  given  by  13  &  Vict  c  61,  s.  2. 

14  Vict  c.  61,  s.  17.     As  to  partner.  (t)  Grimbty  ▼.  Aykropd,  1  Exch. 

ship  and  intestacy,  see  post,  p.  54  479;  S,  C,  6  D.  &  L.  701  j  12  Jur. 

and  Chap.  XXIV.  867. 

U)  9  &  10  Vict,  c  95,  s.  63.  and  (/)  BrunskUl  t.  Poweli,  1  L.,  M. 

13  &  14  Vict  c.  61,  8.  1.    The  pro-  &  P.  550 ;  S.  C,  19  L.  J.,  Exch.  362. 
visions  of  the  latter  act  affect  those 
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Abandonment  of  Excess^  ^c.  61 

counts,  may  be  sued  for  by  separate  plaints  (m).  A  plain-  Chif.  iv. 
tiff  entered  two  plaints  in  the  county  court,  one  for  19/.  19*. 
for  goods  sold  and  delivered,  work  and  labour,  and  money 
paid  ;  the  other  for  19/.  for  money  lent.  The  particulars 
annexed  to  the  first  consisted  of  items  fix)m  November, 
1845,  to  the  12th  of  July,  1849,  amounting  together  to 
27/.,  which  sum  was  reduced  to  the  amount  above  men- 
tioned by  a  set-off.  The  particulars  of  the  second  plaint 
consisted  of  three  items,  from  April,  1846,  to  the  14th  of 
Joly,  1849.  The  plaintiff  recovered  judgment  in  the  first 
cause  for  17/. ;  in  the  second  for  19/.  Upon  a  motion  for 
a  prohibition,  it  was  held  that  the  items  in  the  two  plaints 
were  not  so  connected  as  to  form  one  cause  of  action, 
although  they  might  have  been  recovered  under  one 
count  (n). 

Abandonment  by  Plaintiff  of  Excess,  or  Admission  o/"  Abandonment 
&/-o/f.]— In  cases  in  which  a  plaintiff,  in  order  to  bring  Jj  P**^"<J*^^f 
his  claim  within   the   jurisdiction  of  the  county  court,  mittioooftet- 
abandons  the  excess  over  50/.,  or  admits  a  set-off,  and  off. 
sues  for  the  residue,  the  abandonment  or  admission  of 
the   set-off  must  be  entered  on  the  particulars   before 
service  (o).     The  abandonment  should  be  entered  on  the 
judgment ;  since,  by  the  statute,  **  entry  of  the  judgment " 
must  *'  be  made  accordingly  "  (  p).     Where  a  debt  of  50/. 
is  due,  the  fact  of  commencing  an  action  in  the  county 
court  for  a  sum  less  than  50/.  is  not  of  itself  an  abandon- 
ment of  the  excess ;  and  unless  it  appears  by  the  judg- 
ment,  or  some  previous  proceedings,  that  the  plaintiff  has 
done  some  act  of  abandonment  in  court,  it  will  be  no  bar 
to  a  future  action  (q).     It  has  been  held,  however,  to  be 
sufficient  if  the  abandonment  be  entered  on  the  particulars 
and  judgment  at  the  hearing  (r). 

(m)  fFhkkam  v.   Lee,   12  Q.   B.  eariet*   Company  v.   Burt,  5  Exch. 

Stl ;  5.  a,  18  L.  J.,  Q  B.  21  ;  12  868 ;  S.  C,  1  L.,  M.  8c  P.  405 ;  19 

Jor.  62S.  L.  J.,  Exch.  384. 

(a)  KimpUm  v.  Willey,  1   L.,  M.  (r)  Isaaes  r.  Wjfld,  7  Exch.  168 ; 
ft  P.  280 ;  &  C,  19  L.  J.,  C.  P.  269 ;  5.  C,  2  L.,  M.  fit  P.  676 ;  21  L.  J.. 
14  Jtir.  762.    It  did  not  appear  that  Exch.  46 ;  15  Jur.  1 185.    This  de- 
the  set-off  bad  been  resorted  to  in  cision  wai  before  the  present  Rule 
the  course  of  the  trial  to  reduce  the  48 ;  as,  however,  that  is  merely  a  rule 
plamtiff 's  demand,  otherwise   this  of  practice,  it  would  seem  that  there 
would  IwYe  been  a  ground  for  pro-  would  be  no  objection  to  the  Judge 
hibition.    See  autt,  p.  49.  entering  the  abandonment  at   the 
(•)  Rule  48.  trial  if  both  parties  consented.    He 
ip)  9&  10  Vict.  c.  95, 8  63,  p.  891.  couM  not  do  so  against  the  defend- 
er) Vime$  ▼.  Jmold,  8  C.  B.  682;  ant's  consent.    See  HUl  t.  Swift , 
S,  C,  19  L.  J.,  C.  P.  98  ;  Jpotke-  10  Exch.  726. 

£  2 
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52  When  Title  is  in  Dispute. 

Part  I.  When  Title  is  in  Dispute,'\ — When  a  question  arises. 

When  title  is  whether  the  title  to  any  corporeal  or  incorporeal  heredita- 
in  dispute.  ment  is  in  dispute,  so  as  to  oust  the  jurisdiction  of  the 
county  court,  tne  title  set  up  must  be  more  than  a  mere 
suggestion  or  assertion  of  right ;  it  must  be  a  bond  fide 
claim,  and  one  that  can  exist  in  law  {s) ;  that  is,  it  must 
not  be  one  which  is  set  up  merely  in  order  to  prevent  the 
county  court  from  exercising  its  rightful  jurisdiction. 
Where,  however,  the  question  of  title  is  actually  raised  in 
fact  before  the  court,  the  judge  cannot  continue  to  try  the 
case  because  it  appears  to  him  that  the  claim  to  title  is  not 
supported  by  bona  fide  evidence;  as,  for  instance,  that  it 
is  founded  on  a  forged  deed,  or  that  there  is  no  such  suf- 
ficient evidence  as  could  be  left  to  a  jury  in  support  of 
it  (t).  The  judge  should  atoertain  whether  the  title  is 
truly  in  question ;  if,  however,  he  should  assume  jurisdic- 
tion where  title  is  in  question,  a  superior  court  will  grant 
a  prohibition  (tt).  Where  it  does  not  appear  upon  the 
face  of  the  proceedings  that  title  is  in  question,  the  judge 
of  the  county  court  has  jurisdiction  to  inquire  whether  it 
is  so  or  not;  but  his  decision  on  the  point  is  open  to 
revision  in  one  of  the  superior  courts,  on  motion  for  a 
prohibition  on  aflSdavit  (x).     Where  in  an  action  of  tres- 

Eass  to  land  the  defendant  pleaded  not  possessed,  it  was 
eld,  on  a  motion  to  deprive  the  plaintiff  of  costs,  that, 
the  plea  having  put  in  issue  title,  the  county  court  could 
not  have  adjudicated  on  the  case(y).  But,  in  order  to 
entitle  a  plaintiff  in  trespass  to  realty  to  the  costs  of  an 

(«)  Lloyd  V.  /ofiet,  6  C.   B.  81  ;  the  premises  upon  the  ground  which 

S.  C,  12  Jur.  657;  Liliey  v.  Harvey,  involved  a  question  of  legitimacy, 

5  D.  &  L.  648:  .S*.  C,  17  L.  J.,Q.  B.  and   then   produced  but  slight  and 

357;   12  Jur.  1026;  Emery  v.  Bar-  inconclusive  evidence, 

reti,  27  L.  J.,  C.  P.  216.      See  the  (k)  Liliey  v.  Harvey,  ante  ;  Chew 

facts  of  this  ca&Cypost,  Chap.  XIII.  v.  Holroyd,  8  Exch.  249;  S,  C,  22 

See  also  Mountnay  v.  Collier,  1  £.  &  L.  J.,  Bxch.  95. 

B.  680.     As  to  title  in  cases  of  re-  (x)  Thnmpson  v.  Ingham,  14  Q.  B. 

plevin,  see  Chap.  XV.  710;  S,  C,   1  L.,   M.  &  P.  216;   19 

(()  Marsh  \.  Dewes,  17  Jur.  558.  L.  J.,    Q.   B.   189;  14   Jur.  429; 

In  Liliey  v.  Harvey,  ante,  the  claim  Sewell  v.  Jones,  19  L.  J.,  Q.  B.  572  ; 

was  for  rent,  and  the  defendant  said  Pearson  v.   Clatebrooks,   L.    R  ,    3 

he  was  the  owner  of  the  premises,  Exch.  27.    See  also  the  observations 

having  bought  them  at  an  auction,  as  to  the  extent  to  which  an  inferior 

but  he  produced  no  evidence  what'  court  should  inquire  into  the  reality 

ever  to  establish  the  fact;  so  that  it  of  an  objection  made  to  iu  jurisdic- 

appeared  on  the  proceedings  that  tion,  per  Sir  W.  Scott,  in  TAeffarrtor, 

the  claim  w^s  a  mere  pretence  to  2  Dods.  A  dm.  Rep.  289. 

avoid  the  jurisdiction.     In  Marsh  v.  (y)  Timothy  v.  Farmer,  7  C.   B. 

Dtwes,  the  defendant,  in  answer  to  814. 
a  plaint  for  trespass,  asserted  title  to 
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When  Title  is  in  Dispute.  53 

action  in  a  superior  court,  he  must  show  not  only  that  the      Chaf  iv. 
defendant  pleaded  not  possessed,  but  that  at  the  trial  the 
title  was  really  and  bona  fide  in  dispute  (z). 

Where  a  defendant,  who  was  sued  in  a  county  court  for 
double  value  for  holding  over  premises,  under  the  4  Gea 
2,  c  28,  admitted  that  he  was  tenant  to  the  plaintiff  at  the 
time  when  the  rent  accrued,  from  which  the  holding  over 
(x>mmenced,  it  was  held,  on  a  motion  for  a  prohibition,  that 
he  could  not  avail  himself  of  the  objection  that  title  was 
in  dispute  {a). 

The  title  to  an  incorporeal  hereditament  comes  in  ques- 
tion whenever  either  its  existence  or  the  right  to  it  is  dis- 
puted (b). 

The  office  of  parish  clerk  is  an  hereditament,  and  where 
such  an  officer  sued  an  inhabitant  for  a  customary  annual 
payment,  it  was  held  that  the  county  court  had  not  juris- 
diction (c). 

A  paving  rate  imposed  by  act  of  Parliament  is  not  an 
incorporeal  hereditament,  and  may  be  sued  for  ia  the 
county  court  (cf);  nor  is  the  jurisdiction  of  the  county 
court  ousted  by  the  fact  that  the  local  act,  which  imposes 
it,  gives  a  power  to  sue  only  **  in  any  of  her  Alajesty's 
courts  of  record  at  Westminster,^  if  that  act  were  passed 
before  the  County  Court  Act  (e). 

An  action  by  a  tenant  against  his  landlord  to  recover 
half  the  amount  of  a  rate,  which  by  statute  was  to  be 
paid  by  the  tenant  and  deducted  from  the  rent,  is  not  one 
m  which  title  comes  in  question  (f). 

The  amount  paid  for  enforcing  an  order  of  justices  to 
abate  a  nuisance,  under  18  &  19  YicL  c.  121,  s.  19,  may 
be  recovered  in  a  county  court,  although  title  does  come 
in  question,  for  express  power  is  given  to  the  county 
court  by  that  act  (g). 

Where  a  railway  company  by  their  special  act  were  en- 
titled to  charge  a  certain  toll  on  carriages  passing  on  their 
line^  it  was  held  that  the  county  court  had  jurisdiction  to 

(0  Latham  ▼.  SpeJdiug,  17  Q.  B.  508 ;  S.  C^  18  L.  J.,  Exch.  44. 

440;    5.  C,  20  L.  J.,  Q.   B.   302.  {e)  Stuart  w.  Janet,  1  E.&  B.  22; 

Bat  see  WUliamM  ▼.  Joneit  15  L.  T.  A  C,  22  L.  J.,  Q.  B.  3  ;  16  Jor. 

248.  1020. 

(a)  Wiekhamr.Lee,  12Q.B.621.  (/)  Gwynne  ▼.  Knight,  1  Exch. 

{h)  Aden  ▼.  The  THmty  Haute,  22  802. 

L.  J.,  Q.  B.  3.  (g)  Reg.  ▼.  Arden,  2  E.  &  B.  188 ; 

(e)  Stepkemsan  w,  Raine,  2  E.  8r  B.  The  Guardiant  qf  Hertford  Union  ▼. 

744;  &  C,  23  L.  J.»  Q.  B.  62.  Kimpton,  11  Exch.  295. 

(d)  Baddeley  ▼.  Denton,  4  Exch. 
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Paet  I.  decide  whether  the  company  could  make  a  particular 
charge^  and  also  to  say  whether  coal-trucks  come  within 
the  denomination  of  '^  carriages"  in  respect  of  which  toll 
was  by  the  act  payable  (A).  But  "  rates  and  duties," 
payable  by  yessels  under  a  local  harbour  act,  haye  been 
leld  not  to  be  within  the  jurisdiction  of  the  county 
court  (i). 

The  above  exceptions  do  not  prevent  a  county  court 
from  trying  a  disputed  custom.  Where  the  question  at 
issue  was  the  customary  right  upon  a  public  navigable 
river  for  the  owner  of  a  whi^  so  to  moor  his  vessels  that 
they  extended  to  an  adjoining  wharf  belonging  to  another 
person,  it  was  held  that  a  county  court  might  tiy  the 
right(A). 

The  provision,  ousting  the  jurisdiction  of  the  county 
court  wnere  title  is  in  question,  applies  to  proceedings  for 
the  recovery  of  small  tenements  (/)  imder  sect.  50  of  19  & 
20  Vict.  c.  108.  But  it  does  not  apply  to  proceedings  in 
replevin  (m). 

Malicioui  pro-       Malicious   Prosecution.'] — Where  a  plaint  is  in   sub- 
•ecution.  stance  for  a  malicious  prosecution  the  county  court  has  no 

original  jurisdiction,  although  the  plaintiff  may  not  so  state 
his  claim.  Thus  where  a  plaintiff  sought  to  recover  against 
a  railway  company  for  loss  of  time  and  attendance  before 
a  magistrate,  upon  a  complaint  and  information  by  the 
defendants  that  the  plaintiff  had  ridden  in  one  of  their 
carriages  without  paymg  his  fare,  and  the  summons  was 
dismissed  with  costs,  it  was  held  that  the  action  could  not 
be  brought  in  the  county  court  (n). 

BaUnceofac-       Balance  of  Accounts  between  Partners.'] — The  juris- 

mimiert.  ^^^**"  diction  also  extends  to  the  recovery  of  any  demand  not 

exceeding  50/.,  which  is  the  whole  or  part  of  the  unliqui* 

dated  balance  of  a  partnership  account,  or  the  amount  of 

a  distributive  share  under  an  intestacy,  or  of  any  legacy 

(A)  Hunt  ▼.  Ort<U  Northern  Rail-  25. 

way  Compantft  IOC.  B.  900;  S.  C,  (/)  Pearson  v.  Glanebrooks,  L.  R.,  3 

2  Lm  M.  &  p.  260 ;  20  L.  J.,  Q.  B.  Exch.  27.    See,  too,  Kirkin  v.  Kirkin, 

349;   15  Jur.  400.  decided  on  sect.  122  of  9  &  10  Vice 

(i)  Adey  v.  The  Trinity  Houte,  22  a   96,  lince  repealed,  post.  Chap. 

L.  J.,  Q.  B.  3;  17  Jur.  4S9;  S.  C,  XIII. 

nomine  Reg.  ▼.  Everett,  1  £.  &  B.  (m)  Fordham  ▼.  Akert,  4  B.  &  S. 

278.  578,  pott.  Chap.  XV. 

(k)  Dairit  J.  Walton,  S  Each.  US  I  (n)  Hunt   ?.    The  North  Stafford 

S.  C  16  Jur.  954 ;  22  L.  J.,  Exch.  Railway  Company,  2  H.  &  N.  451. 
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Privilege.  55 

under  a  will  (o).  Where  real  and  personal  property  was  Chap.  I  v. 
left  to  executors  upon  trust  to  sell,  and,  after  paying  par-  ^  j^ 
ticdar  legacies,  to  divide  the  residue  among  certain  per- 
sons,  it  was  held  that  the  county  court  had  jurisdiction 
under  the  above  section  to  adjudicate  on  a  claim  made  by 
one  of  such  persons  for  a  share  of  the  residue,  in  a  plaint 
against  the  executors ;  for  in  that  case  no  trust  came  in 
question  except  such  as  is  included  in  every  legacy  which 
is  to  be  paid  by  an  executor  (p).  But  where  r^  and  per- 
sonal property  was  left  to  a  person  who  was  not  executor, 
on  condition  that  he  paid  to  a  third  person  an  annuity,  it 
was  held  that  the  annuitant  could  not  maintain  an  action 
in  the  county  court  against  the  legatee,  since  the  annuity 
was  not  a  legacy  within  the  meaning  of  the  act  (7).  So 
a  bequest  of  money  to  invest  for  an  infant,  and  pay  it 
over  to  him  when  of  age,  with  power  to  apply  it  for  him 
during  his  minority,  is  not  a  "legacy"  over  which  the 
ccmnty  court  has  jurisdiction  (r ). 

Where  a  decree  has  been  made  by  the  Court  of  Chan- 
cery for  the  general  administration  of  the  effects  of  a  tes- 
tator, that  court  will,  by  injunction,  restrain  a  legatee 
fix)m  proceeding  in  the  county  court  against  the  executor 
for  the  recovery  of  a  legacy  (s). 

Privilege  J]— 'No  privilege,  except  that  of  the  chan-  PriTilege. 
ceDor,  masters,  and  scholars  of  the  universities  of  Oxford  UniTeriuici. 
or  Cambridge,  is  allowed  to  any  person  to  exempt  him 
fix)m  the  jurisdiction  of  the  court  {t) ;  nor  can  an  attor- 
ney or  other  person,  by  reason  of  any  privilege,  claim  to 
sue  in  a  superior  court  (u).     But  a  privileged  person,  as 
a  Queen's  priest,  cannot  be  arrested  under  process  issued 
from  a  county  court  (x).     The  jurisdictions  of  the  courts 
of  the  chancellors  or  vice-chancellors  of  Oxford  or  Cam-  sunnary 
bridge,  or  of  the  lord  or  vice- wardens  of  the  Stannaries  courts. 

(0)  9  &  10  Vict.  c.  95,  s.  65,  p.  391.  («)  Aa/e^^^f  t.  Winch,  22  L.  J., 

(p)  Ptort  V.  WUliamt,    6   Ezch.  Chanc.  915. 

S«;  A  C.  2  L.,  M.  &  P.  515  ;  20  (0  9  &  10  Vict,  c  95,  u.  67, 140. 

!«•  J.,  Ezch.  S81 ;  15  Jar.  982.    See  (u)  12  &  18  Vict.  c.  101,  i.  18. 

*^  &  PmUer,  2  E.  &  B.  578,  in  This  provision  was  passed  in  conse- 

which  the  auestion  arose,  hut  was  quence    of   the   cases    of  LewU  t. 

not  decided,  whether    the    county  Hameet  11  Q.  B.  921,  and  Jontt  t. 

counhaijurisdiction  where  a  legacy  Brotvn,  2  Ezch.  829,  S.  C,  12  Jur. 

was  left  to  S.,  '*  should  my  executors  880,  which  decided  that  the  words 

tbiok  proper,"  and  on  the  condition  in  the  former  act  being  **  exempt 

^S.  behaved  faithfully.  from  the  jumcftc/lan,"  an  attorney 

(9)  Lamghottom  t.  Longbotlom,  8  plaintifwMM  not  deprived  of  his  pri- 

Exeb.  208 ;  S.  C,  22  L.  J.,  Ezch.  74.  vilege. 

(r)  Hewston  t.  PhiUipi,  11  Ezch.  (x)  E*  parte  Daktr,  24  L.  J.,  C.  P. 

«W}  8,  C,  25  L.  J  ,  Ezch.  183.  131. 
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56  Concurrent  Jurisdiction, 

Pabt  I.  of  Cornwall,  are  not  affected  by  the  county  courts  (y). 
The  effect  of  the  statute,  as  regards  these  latter  courts,  is 
to  take  away  the  personal  privflege  of  a  tinner  as  to  the 
jurisdiction  of  the  county  court ;  but  it  preserves  to  the 
court  of  the  vice-warden  of  the  Stannaries  concurrent  juris- 
diction in  cases  cognizable  by  him  under  the  charter  (2r1. 

Judgment,  how      Judgment^  how  far  final. '\  —  No  writ  of  error  lies  from 
far  final,  ^q  judgment  of  a  county  court  (a) ;   nor  are  there  any 

means  of  reviewing  a  decision  without  leave  of  the  judge, 
except  in  certain  cases,  which  will  be  mentioned  here- 
after (J),  A  superior  court  will  not  grant  a  prohibition, 
though  the  judge  has  acted  erroneously,  if  the  matter  be 
within  the  jurisdiction  of  the  court  (c).  Nor  can  a  superior 
court  direct  a  county  court  judge  to  order  that  a  taxation 
of  costs  be  reviewed  (rf). 

Where  the  judge  of  a  county  court  adjudicates  erro- 
neously upon  any  preliminary  matter,  and  improperly  re- 
fuses to  enter  upon  a  plaint,  the  Court  of  Queen's  Bench 
has  issued  a  mandamus  to  compel  him  to  hear  it ;  as  where 
upon  an  interpleader  summons  a  judge  erroneously  decided 
that  the  notice  of  claim  was  insufficient  (e).  If,  however, 
the  judge  enters  upon  the  hearing  of  the  plaint,  and,  upon 
the  evidence  adduced  before  him,  decides  that  he  has  no 
jurisdiction,  a  mandamus  commanding  him  to  hear  and 
determine  it  will  not  lie,  although  he  be  wrong  in  point 
oflaw(/). 

Concurrent  ju-       Concurrent  Jurisdiction^ — Previously  to  the  30  &  31 

risdiction.         Vict.  c.  142,  all  actions  and  proceedings  which,  before  the 

creation  of  the  new  county  courts,  might  have  been  brought 

in  any  of  the  superior  courts,  might  still  be  brought  and 

determined  in  a  superior  court  at  the  election  of  the  party 

(y)  9&10Vict.c.95,M.  140,141.  (d)  Clifton  v.  Furley,  7  H.  &  N. 

(«)  Netvton  v.  Nancarrow,  \5  Q.  B.  78S ;  S.  C,  31  h.  J.,  Exch.  170.  See 

144;  S,  a,  19  L.  J.,  Q.  B.  314;  14  also  Carr  v.  Stringer,  1  E.,  B.  &  E. 

Jur.911.  123. 

(a)  18  &  14  Vict.  c.  61.  s.  16.  (e)  R,  v.  Richards,  2  L..  M.  &  P. 

(6)  PM/.Chap.  XIX.,  XX.  263  ;  S.  C,  20  L.  J.,  Q.  B.  351 ;   15 

(c)  Re  Lenaghan,   2  Exch.  333;  Jur.  358.     By  19  &  20  Vict.  c.  108, 

Trft  V.  Rayner,  5  C.  B.  162;  Zohrah  a.  43,  a  rule   is   substituted  for  a 

y.  Smith,  5  D.  &  D,  685  ;  Joseph  v.  mandamus. 

Henry,  19  L.  J.,  Q.  B.  369;  S.  C„  (/)  Milner    v.   Rhoden,    15   Jur. 

15  Jur.  104.     See  Jonet  V.  Jonet,  17  1037;    Lexden   Union   v.   Southgate, 

L.  J  ,  a  B.  170  ;  S,  C,  12  Jur.  397,  10  Exch.  201  ;  S.  C.  23  L.  J.,  Exch. 

where  a  prohibition  was  fn'anted,  on  316  ;  /»  r^  Corbett,  4  H.  &  N.  452; 

the  ground  that  the  judge  had  re-  S,  C,  28  L.  J.,  Exch.  254.     See  also, 

versed  his  own  decision  after  one  of  post,  Prouibition,  in  what  cases 

the  parties  had  left  the  court.  granted. 
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niin^^  if  the  plaintiff  dwelt  more  than  twenty  miles  from      Chap.  I  v. 

the  defendant,  or  if  the  cause  of  action  did  not  arise  wholly 

or  in  some  material  point  within  the  jurisdiction  of  the 

court  within  which  the  defendant  dwelt  or  carried  on  his 

business  at  the  time  of  the  action  brought,  or  if  any  officer 

of  the  county  court  was  a  party  (except  in  respect  of  any 

claim  to  any  goods  and  chattels  taken  in  execution  of  the 

process  of  the  court,  or  the  proceeds  or  value  thereof). 

These  actions  and  proceedings  were  not  affected,  as  regards 

costs  or  otherwise,  by  the  provisions  of  the  County  Courts 

Act  {g).     But  by  sects.  5  and  33  of  the  30  &  31  Vict.  c. 

142,  this  concurrent  jurisdiction  is  abolished. 

Order  by  Superior  Court  for  Trial  in  County  Court.]  Order  by  lupe- 
— In  actions  oi  contract  within,  or  reduced  by  set-off  or  nor  court  for 
otherwise  to  or  within  50/.,  the  judge  of  a  superior  court  eourt"  *^*^""^ 
may  on  the  application  of  the  defendant  within  (A)  eight 
days  after  service  of  the  writ,  or  on  the  application  of 
either  party,  on  terms,  after  issue  joined,  order  the  cause  to 
be  tried  by  a  county  court  (t). 

In  actions  of  tort,  whatever  may  be  the  amount  of  piaintifT  suing 
damages  claimed,  the  judge  of  the  superior  court  may  in  superior 
remit  the  cause  for  trial  to  a  county  court,  if  the  plaintiff  ^''^^^''^^ 
is  unwilling  or  unable  to  give  security  for  costs  in  the 
saperior  court,  or  fails  to  satisfy  the  judge  that  the  cause 
of  action  is  a  fit  one  to  be  prosecuted  in  a  superior  court  ( ; ). 

The  proceedincrs  under  these  provisions  will  be  found  in 
Chap.  Vl. 

Plaintiff  suing  in  Superior  Court  deprived  of  Costs, "} — 
If,  b  any  action  commenced  in  any  of  the  superior  courts, 
the  plaintiff  shall  recover  a  sum  not  exceeding  20/.  if  the 
action  is  founded  on  contract,  or  10/.  if  founaed  on  tort, 
whether  by  verdict,  judgment  by  default,  or  on  demurrer 
or  otherwise,  he  shall  not  be  entitled  to  any  costs  of  suit 
unless  the  judge  certify  on  the  record  that  there  was  suffi- 
cient reason  for  bringing  such  action  in  such  superior 
court,  or  unless  the  court  or  a  judge  at  chambers  shall  by 
rule  or  order  allow  such  costs  (A). 

<g)  See  post.   Chap.  VI.,  as   to  (k)  30  &  81  Vict.  c.  142,  s.  5.    A 

where  a  defendant  may  object  to  the  companson  of  this  section  with  the 

jnritdiction.  As  to  the  words  *<  wholly  corresponding  sections  in  the  earlier 

or  ia  tone  materia]  point,"  see /acA>.  County  Court  AcU  (9  &  10  Vict. 

M  V.  OrimUv,  16  C.  B.,  N.  S.  380;  a  95,  ss.  128,  129;  13  8r  14  Vict. 

S.  (X,  S3  L.  J.,  C.  P.  238.  c.  61,  s.  11 :  and  15  &  16  Vict  c.  54, 

(*)  80  &  31  Vict  c.  142.  s.  7.  s.  4,  repealed  by  80  &  31  Vict.  c. 

(i)  19  &  20  Vict.  c.  108,  s.  26.  142),  shows  that  it  has  introduced 

U)  S0&  31  Vict  c.  142,  s.  10.  several  important   changes  in    the 
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Part  I.  Where  two  causes  of  action  are  disclosed  by  the  declara- 

tion, and  there  is  a  distinct  line  of  pleading  applicable  to  . 
each,  they  are  for  the  purposes  of  costs  to  be  treated  as  if 
there  were  two  separate  actions.  Thus,  where  the  plain- 
tiff sued  the  defendant  for  an  assault  with  a  count  for 
slander,  and  obtained  a  verdict  on  the  iSrst  count  for  5L, 
but  failed  to  establish  a  cause  of  action  in  respect  of  the 
second  count,  it  was  held  that  the  plaintiff  was  entitled  to 
no  costs  {I). 

The  same  rule  was  held  to  apply  where,  in  an  action  for 
breaking  and  entering  the  plaintiff's  shop  and  dwelling- 
house,  with  a  count  for  assaulting  the  plaintiff's  wife,  the 
defendant  pleaded  not  guilty,  and  several  pleas  of  justifica- 
tion to  each  count,  and  a  plea  raising  a  question  of  title  to 
the  first,  and  the  plaintiff  as  to  the  assault  upon  his  wife 
new-assigned  excess,  and  at  the  trial  the  plaintiff  obtained 
a  verdict  for  40s,  for  the  excess  in  the  assault  (m). 

An  action  against  a  carrier  for  the  loss  of  goods  is  an 
action  on  the  case,  and  the  recovery  of  a  sum  exceeding 
10/.  entitles  the  plaintiff  to  costs  (n).  Where  a  declaration 
alleged  that  the  plaintiff  delivered  a  horse  to  the  de- 
fendant as  a  livery  and  bait  stable-keeper,  to  be  taken 
care  of  and  kept  in  a  separate  stall ;  stating  as  a  breach 
that  the  defendant  did  not  take  care  of  the  horse,  or  keep 
him  in  a  separate  stall,  in  consequence  of  which  he  was 
injured  and  kicked  by  other  horses:  it  was  held,  that 
this  was  an  action  of  contract ;  and  consequently,  that 
the  plaintiff,  having  recovered  by  verdict  less  than  20/., 
was,  in  the  absence  of  a  certificate  from  the  judge  who 
tried  the  cause,  deprived  of  costs  by  the  County  Courts 
Act,  13  &  14  Vict.  c.  61,  ss.  11,  12  (o). 

The  word  "recover**  applies  not  merely  to  cases  in 
which  the  plaintiff  recovers  by  the  verdict  of  a  jury,  but  to 
all  cases  in  which  he  obtains  his  damages  in  the  action  by 
means  of  a  judgment  (p).  Where,  therefore,  a  cause  is  re- 
law.  First,  it  has  raised  the  limit  (/)  Smith  ▼.  Harnor,  3  C.  B.,  N.S. 
of  amount  in  actions  of  tort  from  51.      829. 

to   10/.      SeconcUy*  it  has  made  a  (m)  Blackmore  and  Wift  v.  Htggi^ 

certificate  necessary  in  all  actions  of      15  C.  B.,  N.  8.  790. 
contract  or  tort,  including  those  in  (n)  Tat  ton  v.   The  Oreat  fVestern 

which  the  county  courts  have  no  ju*       Railway  Company,  29  L.  J.,  Q.  B. 
risdiction.  And,  thirdly,  it  expressly       184 ;  5.  C,  6  Jur.,  N.  S.  800. 
applies  to  recovery  by  verdict,  de-  (o)  Legge  v.  Tueker,  1   U.  &  N. 

fault,  demurrer,  or  otherwise,  whereas      500;  S.  C,  26  L.  J.,  Exch.  71;  2 
the  earlier  acts  used  the  word  ''re-       Jur.,  N.  S.  1235. 
cover*'  simply.     As  to  what  is  an  (p)  CowfU  v.  The  Amman  Com" 

action  of  contract,  and  what  an  ac-      pany^  6  B.  &  S.  333;  5.  C,  Si  L.  J., 
tion  of  tort,  see  Legge  t.  Tucker,  I       Q.  B.  161. 
H.  &  N.  500. 
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ferred,  whether  compulsorily  or  by  consent,  and  whether     Chap.  IV. 
before  or  after  trial,  and  the  costs  are  to  abide  the  event, 
the  plaintiff  is  deprived  of  costs  if  he  be  awarded  less  than 
20L  in  contract,  or  10^  in  tort  {q). 

The  same  rule  applies  where  the  plaintiff  accepts  money 
which  has  been  paid  into  court  by  tne  defendant.  There- 
fore when  a  defendant  pays  into  court  a  sum  not  exceeding 
20/.  in  an  action  of  contract,  or  lOL  in  an  action  of  tort, 
and  the  plaintiff  accepts  it  in  satis&ction,  he  is  deprived 
of  costs  (r). 

Where  it  was  sought  to  deprive  a  plaintiff  of  costs,  it 
was,  previous  to  the  passing  of  the  stat.  13  &  14  Vict, 
c  61,  necessary  for  the  defendant  to  apply  to  the  superior 
court  for  a  rule  to  show  cause  whv  the  plaintiff  should 
not  bring  the  record  into  court  for  the  purpose  of  having 
a  suggestion  entered  thereon  to  deprive  the  plaintiff  of 
costs  («),  which  suggestion  might,  if  untrue  m  fact,  be 
Uaversed  by  the  pktintiff,  and  so  brought  to  issue  (/). 
This  proceeding  is,  however,  no  longer  necessary,  and 
the  plaintiff  now  in  all  such  cases  loses  his  costs,  although 
no  suggestion  be  entered  (u). 

Judgment  by  Default,']— It  was  held,  imder  the  9  &  10  Judgment  by 
Vict.  c.  95,  that  where  a  defendant  suffered  judgment  by  default, 
default,  and  the  damages  were  assessed  under  a  writ  of  in- 
quiry, the  provisions  of  the  statute  depriving  the  plaintiff 
of  costs  did  not  apply  (r).     By  the  13  &  14  Vict.  c.  61,  this 
exception  was  established  by  express  words  (w?),  and  this 

(f)  Cmatn  w.    The   Amman   Com-  v.  Tyler ^  8  B.  &  S.  472,-  S,  C,  82 

fMy,  6  B.  &  S.  333 ;  S.  C,  34  L.  J.,  L.  J.,  Q.  B.  85,  overmWng  Chamber  $ 

Q.  B.  161  :    Robertson  v.  Sterne,  13  v.  Wiles,  24  L.  J.,  Q.  B.  267. 
C  B.,  N.  S.  248  ;  Smith  ▼.  Edge,  2  (s)  Brooker  v.  Cooper,  3  Exch.  112; 

H.  &  C.  659  ;  S,  C,  33  L.  J.,  Exch.  S,  C,   18  L.  J.,  Ex<!h.  41 ;  12  Jur. 

9.    In  this  case  it  was  also  held,  964. 

that  the  circumsunce  that  the  order  (t)  Watson  v.  Quitter,  11  M.  &  W. 

of  reference  had  by  mistake  been  760. 

drawn  up  as  a  reference  of  all  mat-  (u)  30  Sc  31  Vict  c.  142,  s.  6,  p. 

ters  in  difference  was  immaterial,  it  429.    This  act  repeals  13  &  14  Vict, 

not  appearing  that  any  other  matters  c  61 ,  s.  1 1 . 

than  those  which  formed  the  subject  {v)  Reed  v.  Shrubsole,  7  C.  B.  630; 

of  the  action  were  brought  before  the  S.  C,  6  D.  &  L.  707  ;  12  Jur.  497  ; 

srbitrator.    Jones  v.  Jonts,  7  C.  B.,  dissentiente,  Cresswell,  J. 
N.S.  832,  and  Frean  v.  Sargeant,  2  {w)  13  &  14  Vict.  c.  61,  s.  11. 

H.&  C.  293,  so  far  as  they  are  in-  After  the  passing  of  the  19  &  20 

consistentwith  the  above  statement,  Vict.  c.   108,  a  doubt  was  enter« 

sre  oTerruled  by  Cotoell  v.  The  Am*  tained  whether,   under  sect  SO  of 

mam  Company^  supra,  that  act,  there  is  a  discretion  vested 

(r)  Parr  v.  LilHcrap,  1  H.  &  C.  in  the  judge,  or  whether  he  is  bound 

615 ;  32  L.  J.,  Exch.  150;  Boulding  in  all  cases  to  give  costs  to  a  plain- 


Digitized  by  VjOOQIC 


60 


Plaintiff  suing  in  Superior  Courts  deprived  of  Costs. 

P^^T  I.  was  held  to  apply  to  interlocutory  as  well  as  to  final 
judgment  of  default  (x).  By  the  19  &  20  Vict  c.  108, 
8.  30,  however,  if  a  plaintiff  in  a  superior  court  recovered 
in  an  action  of  contract,  by  judgment  by  default,  a  sum  not 
exceeding  20/.,  he  was  deprived  of  costs  unless  he  obtained 
a  certificate  (j/).  And  by  30  &  31  Vict.  c.  142,  s.  5,  a 
judgment  by  default  is  placed  on  the  same  footing  as  a 
verdict. 


Judgment  on 
demurrer. 


Judgment  on  Demurrer.]— The  30  &  31  Vict  c  142, 
8.  5,  likewise  applies  in  express  terms  to  judgments  on  de- 
murrer. Even  under  the  9  &  10  Vict.  c.  99,  s.  128,  which 
only  used  the  word  "  recover,"  it  was  held  that  a  plaintiff 
in  an  action  of  contract,  who  obtained  judgment  on  a  de- 
murrer and  then  recovered  less  than  20/.  upon  a  writ  of 
inquiry,  was  deprived  of  his  costs  {z).  And  a  plaintiff  who 
lecovered  less  than  51.  in  an  action  of  tort  was  deprived  of 
the  costs  of  a  demurrer  in  which  he  succeeded,  as  well  as 
the  costs  of  the  issues  in  &ct  (a). 


Costs  of  exe- 
cution. 


Costs  of  Execution.^ — Costs  of  execution  are  not  costs 
of  suit ;  and  therefore,  though  a  plaintiff  recover  less  than 
20/.  in  an  action  of  contract,  he  is  still  entitled  to  levy  the 
costs  of  execution  under  the  Common  Law  Procedure 
Act,  1852,  sect  123(6). 


Unless  judge 
certifies : 


Unless  Judge  certijies.'\^lff  in  the  above  cases,  the  judge 
of  the  superior  court  before  whom  the  verdict  is  obtained 
certifies,  on  the  record,  that  there  was  sufficient  reason  for 
bringing  the  action  in  the  court  in  which  it  was  brought, 
the  plaintiff  has  the  same  judgment  to  recover  his  costs  as 
in  ordinary  cases  (c). 


tiff  in  the  superior  courts,  when  the 
defendant  suffers  judgment  by  de- 
fault, in  an  action  for  a  sum  not  ex- 
ceeding 20/.  I  n  the  case  of  Heard 
r.  Edey,  1  H.  &  N.  716 ;  S,  C,  26 
L.  J.,  Exch.  167;  8  Jur.,  N.  8.  71. 
it  was  decided  that  the  judge  has  no 
such  discretion,  and  that  the  plain- 
tiff's right  to  costs  in  such  cases  is 
now  precisely  the  same  as  if  judg- 
ment by  default  had  not  been  ex- 
cepted from  the  operation  of  the 
nth  sect,  of]  3  &  14  Vict.  c.  61. 

(jt)  Glyniu  T.  Roherti,    9   Exch. 
253;  5.  C,  23  L.  J.,  Exch.  64. 


{y)  See  Baddeley  v.  Barnard^  II 
C.  B.,  N.  S.  421. 

(«)  Prew  Y.  Squire,  10  C.  B.  912  ; 
S,  C.  2  L.  M.  &  P.  346 ;  20  L.  J., 
C.  P.  175. 

(a)  Dunttan  v.  Paterton,  28  L.  J., 
C.  P.  105.  See  also  Abdey  ▼.  Dale, 
12C.B.37b;5.C..21L.J.,C.P.104. 

(h)  Armitage  v.  Jetwp,  L.  R.,  2 
C.  P.  12. 

(c)  30  &  31  Vict  c.  142,  s.  5. 
Lord  Denman's  Act,  8  &  4  Vict 
c.  24,  s.  2,  is  not  repealed.  There- 
fore, where  in  an  action  of  tort 
brought   in    a    superior  court  the 
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The  certificate  may  be  granted  •  after  the  assizes  at  Chaf.  IV. 
which  the  cause  was  tried  are  over(rf).  Where  a  case  *" 
was  tried  by  writ  of  trial  before  the  under-sheriff,  the  cer- 
tificate had  to  be  made  before  the  writ  was  returned.  After 
this  the  under-sheriff  had  no  power  to  certify  (e).  If  the 
judge  at  the  trial  refuses  to  certify,  a  superior  court  will 
not  usually  review  his  discretion,  where  the  fiwsts  brought 
before  the  court  are  substantially  the  same  as  those  which 
were  before  the  judge  (/^. 

Where,  however,  a  judge  at  the  trial  of  a  cause 
refused  to  certify  for  costs,  but  the  court  afterwards 
differed  fit>m  him  as  to  the  construction  of  an  agree- 
ment on  which  the  plaintiff  sued,  whereby  a  much  more 
important  question  was  raised,  the  court  made  an  order 
for  costs  (^). 

In  any  action  in  which  the  plaintiff  is  not  otherwise  or  an  order  ii 
entitled  to  recover  his  costs,  the  court  in  which  the  action  ■"•***  forcoiu. 
was  brought,  or  a  judge  at  chambers  upon  summons,  may 
allow  costs  (A). 

It  is  not  necessaiT  that  a  plaintiff  who  applies  for  an 
order  for  costs  should  apply  to  the  court  within  any  par- 
ticular time.  Orders  for  costs  have  been  made  in  cases 
in  which  a  year  has  been  allowed  to  elapse  since  the 
trial  (t). 


plaintiff  recovers  less  than  40«.,  a 
certificate  under  the  latter  act  is 
needed  to  entitle  him  to  costs. 
Powk  ▼.  GoK^y,  7  C.  B.,  N.  S.  556. 

(4)  Bemteti  w.  Thompson,  6  E.  & 
B.  663 ;  &  C,  25  L.  J.,  Q.  B.  578. 

(<)  Knapmum  w.  Prior,  1  H.  &  N. 
719.  Sect.  17  of  3  &  4  Will.  4.  c.  42. 
which  authorised  the  sending  of 
cases  for  trial  before  the  sheriff,  is 
now  repealed  by  30  &  31  Vict.  c.  142, 
t.6. 

</)  Hatch  T.  Lewis,  7  H.  &  N. 
S67 ;  S.  C^  31  L.  J.,  Exch.  26 ; 
Palmer  v.  Riehards,  6  Exch.  335. 

ig)  Comrtenay  v.  Wagst^ff,  16  C. 
»..N.S.  110. 

(A)  SO  &  31  Vict.  c.  142,  s.  5. 
The  words  are.  "  umUss  the  court, 
ltc>  shall  allow,  &c"  This  act  re* 
peals  15  &  16  Vict  c.  54,  s.  4,  which 
"•id  that  in  certain  cases  *'  the  court, 
ttc,  ikall  direct,  &c."  The  word 
'*<Aatf**  was  held  to  be  imperative, 
uhI  to  giye  no  discretion  to  the  court 


or  judge.  Waylett  v.  Wyndham,  2  H. 
&  C.  982;  Webb  v.  Sanderson,  2  H. 
&  C.  984,  note.  This  section  repealed 
sect.  13  of  the  13  &  14  Vict,  c  6], 
which  enacted,  that  <'  in  any  of  such 
cases  the  court  in  which  the  said 
action  is  brought,  or  the  said  judge 
at  chambers,  *oiay*  thereupon,  by 
rule  or  order,  direct  that  the  plain- 
tiff shall  recover  his  costs.**  See 
as  to  the  construction  put  on  this 
word  by  the  courts,  Janes  v.  Harrison, 
6  Exch.  328;  S,  C,  2  L.,  M.  &  P. 
257;  20  L.  J.,  Exch.  166;  15  Jur. 
337 ;  M'Dougal  v.  Paterson,  11  C.  B. 
255 ;  2  L.,  M.  &  P.  681 ;  S.  C,  21 
L.  J.,  C.  P.  27  ;  15  Jur.  1108 ;  Crake 
V.  Powell,  2  E.  &  B.  210 ;  S.  C,  21 
L.  J.,  Q.  B.  183 ;  16  Jur.  365 ; 
^splin  T.  Blackman,  27  L.  J.,  Exch. 
78. 

(i)  Morris  ▼.  Bosworth,  22  L.  J., 
Q.  B.  276;  S.  C,  17  Jur.  438 ;  Reed 
V.  Gardiner,  ib.  442. 
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Part  L  Although  an  oi*der  for  costs  is  refused  by  a  judge  at 

chambers,  a  subsequent  application  may  be  made  to  the 
court  by  way  of  appeal  (A),  but  not  to  the  ori^nal  juris- 
diction of  the  court  (/).  The  plaintiff  must  bring  before 
the  court  all  relevant  materials  which  were  used  before  the 
judge  at  chambers  (wi),  and  the  court  will  allow  fresh  affi- 
davits to  be  U8ed(n).  The  application  must  be  made 
within  a  reasonable  time,  and  should  not  be  made  later 
than  the  following  term  (o). 

The  affidavit  of  the  plaintiff,  upon  which  the  application 
for  costs  is  founded,  must  show  with  reasonable  certainty 
and  precision  that  the  case  is  within  the  exception  of  the 
act  (p) ;  but  it  is  sufficient  for  the  plaintiff  to  establish  a 
a  primd  facie  case,  so  as  to  call  on  the  defendant  for  an 
answer  (9). 

Where  claim  Where  Claim  reduced  by  set-off.'] — The  cases  in  which 

setoff**  a^-  *^®  county  court  has  jurisdiction  where  a  set-off  is  due  to 
mentor  tender,  the  defendant  have  already  been  noticed  (r).  Under  the 
9  &  10  Vict.  c.  95,  if  the  judgment  of  the  county  court 
was  for  a  sum  under  20/.  by  reason  of  the  claim  being 
reduced  by  set-off,  no  certificate  was  necessary.  The  lan- 
guage, however,  of  the  13  &  14  Vict.  c.  61,  s.  11,  was  more 
extensive,  and  under  that  section  it  was  decided  that  in  all 
cases  (except  those  expressly  excepted  by  that  section) 
in  which  a  plaintiff  recovered  a  sum  not  exceeding  20Z.  he 
was  not  entitled  to  costs  unless  he  obtained  a  certificate  («). 


(h)  Stokes  V.  GrisseU,  U  C.  B.  678 ; 
S.  C.  28  L.J.,  C.  P.  141. 

(/)  Warman  v.  Halahant  SO  L.  J., 
a  B.  48;  S.  a,  6  Jur.,  N.S.  1301. 

(m)  Bennett  v.  Benhamf  15  C.  B., 
N.S.  616. 

(n)  Sanderton  v.  Proctor,  10  Ezch. 
189. 

(a)  Meredith  v.  Gittint,  21  L.  J., 
Q.  B.  273 ;  Orchard  v.  Moxeif,  2  £. 
&  B.  206;  Warman  v.  Halahan, 
ante  ;  The  Oldham  Building  and  Ma- 
nufacturing  Company  {Limited)  v. 
Heald,  3  H.  &  C.  182. 

(p)  Room  T.  Cottam,  6  Exch.  820 ; 
Peterson  v.  Davit.  6  C.  B.235;  John- 
ton  V.  Ward,  7  C  B.  868 ;  Duck  v. 
Barton,  4  Ezch.  878;  Kirby  v, 
Hodgeon,  1  L.,  M.  &  P.  864 ;  Fry  v. 
Whittle,  6  Exch.  410. 


iq)  Springbett  v.  King,  1  H.  &  N. 
662;  S.  C,  26  L.  J.,  Excb.  169. 

(r)  Jnte,  p.  51. 

(«)  Atheroft  v.  Foulkee,  18  C.  B. 
261 ;  5.  C,  25  L.  J..  C.  P.  202;  Beard 
V.  Perry,  2  B.  &  S.  498.  The  point 
decided  in  Ashcrqft  v.  Foulke*  could, 
since  the  19  &  20  Vict.  c.  108,  a.  24, 
only  arise  where  the  set-off  is  not 
admitted.  As  to  cases  in  which  a 
claim  is  reduced  by  payment,  see 
Turner  y,  Barry,  6  Exch.  858,  ante,  p. 
49.  As  to  tender,  see  Crosse  v.  Sea* 
man,  10  C.  B.  884;  S.  C„  2  L.,  M. 
U  P.  274.  This  case  was  decided 
upon  the  City  Small  Debt  Act,  10 
&  11  Vict.  c.  71.  The  facts  of  it,  if 
in  the  county  court,  would  now  come 
within  the  ruling  in  Ashcroft  ▼. 
Foulkes,  ante.  See  also  Coach  ▼. 
Maltby,  23  L.  J.,  Q.  B.  805. 
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Rules  of  Practice.  $S 

And  sect.  5  of  30  &  31  Vict.  c.  142,  is  quite  as  wide  in  its     Chaf.  IV. 
terms. 

Bules  of  Practice.^^By  sect.  32  of  the  19  &  20  Vict.  Rules  of  prac 
c.  108,  the  Liord  Chancellor  may  appoint  five  county  court  ***^®* 
jadges,  and  fill  up  any  vacancy  in  their  number,  to  firame 
rdes  and  orders  for  regulating  the  practice  of  the  courts, 
and  forms  of  proceedings  therein,  and  fi*om  time  to  time  to 
amend  the  same ;  and  the  rules,  orders  and  forms  certified 
under  the  hands  of  such  judges,  or  any  three  or  more  of 
them,  are  to  be  submitted  to  the  Lord  Chancellor,  who  is 
to  allow,  disallow  or  alter  the  same ;  and  when  so  allowed 
they  are  to  be  in  force  in  every  county  court  (t).  And  by 
sect.  16  of  28  &  29  Vict.  c.  99,  a  similar  power  is  given 
for  the  framing  rules,  &c.,  in  equitable  proceedings. 

The  first  rules,  orders  and  forms,  which  were  firamed 
imder  the  first-mentioned  act,  came  into  operation  on  the 
Ist  January,  1857 ;  but  now  by  the  rules  which  came  into 
operation  on  the  1st  January,  1868,  all  previous  rules, 
except  those  made  under  the  Charitable  Trusts,  the  Pro- 
bate, and  Bankruptcy  Acts,  cease  to  be  used  (u).  The 
alterations  made  in  the  practice  by  these  rules  are  noticed 
in  their  proper  places. 

By  rule  278  it  is  directed,  that,  in  case  of  proceedings 
not  provided  for  by  the  forms  in  the  schedule,  the  regis- 
trar of  the  court  shall  firame  the  forms  required,  using  as 
guides  those  provided.  An  interpretation  is  put  on  some 
of  the  words  most  firequentlv  used ;  and  it  is  provided,  that 
sect.  142  of  the  9  &  10  Vict.  c.  95  (the  mterpretation 
clause  of  that  act),  shall  apply  to  the  rules,  imless  there  is 
something  in  the  context  inconsistent  therewith. 

If  the  time  within  which,  or  the  mode  in  which  any 
proceeding  is  to  be  taken,  is  not  prescribed  by  act,  the 
time  and  mode  are  to  be  appointed  by  rule  (x). 

The  first  County  Court  Act,  9  &  10  Vict.  c.  95,  pro- 
vides by  sect.  78,  that  in  any  case  not  expressly  provided 
for  by  itie  act  or  rules,  the  general  principles  of  practice  in 
the  superior  courts  of  common  law  may  be  adopted  and 
iq[>pliea,  at  the  discretion  of  the  judges  of  the  county 

,  (0  On  the  2nd  August,  1856.  five  Dasent,  Mr.  Worlledge,  Mr.  Kettle 

jo^es  were  accordingly  appointed  and  Mr.  Fumer.     Secretary,   Mr. 

for  the  purposes  of  the  Act.    The  Nicol. 

Committee  holds  iu  sittings  at  the  (u)  See  Rules,  Orders  and  Forms, 

Treasury,  Whitehall.     Its  present  App. 

members  are  Mr.  O.  L.  Russell,  Mr.  (x)  19  &  20  Vict.  c.  108,  s.  6. 
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64  Forms. 

Part  I.  courts,  to  actions  and  proceedings  in  their  courts,  where, 
in  any  case,  provision  is  not  made  for  it  by  the  act  or 
rules  (y). 

Farini.  Forms,'\— It  is  provided,  however,  that  where  a  notice 

is  required  by  the  rules  to  be  given  by  a  party,  it  shall  be 
sufficient  if  it  substantially  complies  with  the  form  (z). 

(y)  9  &  10  Vict.  c.  95,  s.  78,  p.  397.         (z)  Rule  173. 
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CHAPTER  V. 

PABTIES  TO  ACTIONS^  PLAINT,  AKD  SUMMONS, 


Pastiss  to  Actions,  65 : 
Infant  Plaxntlffor  Drfendant. 
ExecutoTM, 
JohU  Drfendtmtt. 

Sbjll  of  Court,  67. 

Pi-AiHT,  67: 
E^qf. 

In  MetrapoUian  DiUrieU. 
Where  PlaifUiff  Infant. 
Whtrt  JuriuBeiiim  extended  by 
Agreement. 

BwBLune  ob    OABBTiira   oh 
BcsnvEse,  68. 

MnNoxsB,  70. 

Particuulbs  of  Dbmand,  70: 
Qf^f^ochee  of  Covenant. 

Pl^AIKT  NOTB,  72. 
SUXMOVS  BOV  I88UBD9  73. 


SUKUONS    OUT     OF    TBB     DlS- 
TBICT,  73  : 

When  it  may  UsHe. 
Form  of. 
Cause  of  Action. 

Sebyice  of  Summons,  75 : 
By  whom. 
In  what  manner. 
Adjournment  where  Serviee  too 

late. 
Indoreement  of  Serviee. 
Where  not  served,  or  Serviee 

dtndftfuL 
Betum  of  Service  in  Foreign 

District. 
Pboof  of  Sbbtiob,  78 : 
WUhin  District. 
Out  of  District. 

succbssivb  summoksbsy  79. 

Summonses  to  bays  Statutb 
OF  Limitations,  79. 

JUDGMBNT  BT  DbFAULT,  80  : 

How  oUained. 


Parties  to  Actions.'] — It  would  be  beyond  the  scope  of  partief  to  ac 
Ae  present  work  to  enter  upon  the  question  of  parties  to  tiom. 
actions;  the  points  which  are  here  noticed  are  therefore 
onlY  those  in  which  the  practice  of  the  county  court 
diners  from  that  of  the  superior  courts.  Where  no  such 
difference  has  been  created,  either  by  statute  or  the  rules 
^  pTftctice,  the  general  rules  of  law,  so  far  as  they  are 
BuliKstantial  and  do  not  arise  from  the  forms  of  pleading, 
apply. 

^  Infant]^ — An  infant  when  suing  for  wages,  remunera-  infant  pUin* 
won  for  piece-work,  or  for  work  done  as  a  servant,  is  not  ^^ 
P.N.  p 
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Infant — Joint  Defendants. 


Part  I. 


Defendant 


Ezecutort. 


Joint  defend- 
ants. 


compelled,  as  in  the  superior  courts,  to  sue  by  prochein 
amy  or  guardian,  but  may  prosecute  such  action  in  tlie 
same  manner  as  if  he  were  of  full  age  (a).  Whea  he  is 
suing  for  any  cause  of  action^  other  than  tihe  above, 
the  same  advanta^  is  not  given  him;  bat,  at  the  time 
of  entering  the  plamt,  he  must  attend  with  his  next  fiiend 
at  the  office  of  the  re^strar,  and  no  plaint  may  be  entered 
until  the  next  fiiend  has  undertaken,  in  the  form  given  in 
the  schedule  to  the  role  (6),  to  be  responsible  for  costs. 
On  entering  into  such  undertaking,  he  is  liable  in  the 
same  manner  and  to  the  same  extent  as  if  he  were  a  party 
in  an  ordinary  suit,  and  the  cause  proceeds  in  the  name  of 
the  in&nt  by  such  next  fnend,  the  undertaking  being  filed 
by  the  registrar.  No  order  of  court  is  necessary  for  the 
appointment  of  such  next  friend.  If  the  plaintm  &il  in, 
or  discontinue  his  suit,  and  does  not  pay  the  amount  of 
costs  awarded  by  the  court  to  be  paid  by  him  to  the  de- 
fendant, such  amount  may  be  recovered  firom  the  next 
fiiend,  in  the  same  way  as  any  debt  or  damage  ordered  to 
be  paid  by  the  same  court  can  be  recovered  (c). 

Where  an  infant  is  defendant,  he  must,  as  in  the 
superior  courts,  appear  by  guardian.  Where  an  in&nt 
defendant  appears  at  the  hearing,  and  names  a  person 
willing  to  act  as  guardian,  and  who  then  assents  so  to 
act,  such  person  may  be  appointed  guardian  accordingly ; 
but  if  the  defendant  do  not  name  a  guardian,  the  judge 
may  appoint  any  person  in  court  willing  to  become  guar- 
dian, or,  in  default  of  such  person,  the  judge  may  appoint 
the  registrar  of  the  court  to  be  guardian,  and  the  cause 
may  proceed  thereupon  as  if  another  person  had  been 
appointed  guardian,  and  the  name  of  the  guardian  ap- 
pomted  must  be  entered  in  the  form  in  the  schedule;  no 
responsibility,  however,  attaches  to  the  person  so  ap- 
pomted  guardian  (d). 

Executors.'] — Executors  or  administrators  may  sue  and 
be  sued  in  Eke  manner  as  if  they  were  parties  in  their 
own  right  (e). 

Joint  Defendants.'] — Where  there  is  a  demand  against 


!i 


(a)  9  &  10  Vict  c.  95,  s.  64. 
(h)  Rule  4.    See  form  1,  Apn. 
(e)  Rule  4. 
(d)  Rule  116.    See  forms  61,  62. 
App. 


(e)  9  &  10  Vict  c  95,  t.  66.  See 
at  to  actiona  by  and  against  exe- 
cutors, post,  Chap.  IX.  See  also  as 
to  where  Uie  proceedings  may  be 
amended  when  an  error  has  been 
made.    Rules  120, 121. 
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two  or  more  defendants  who  are  jointly  liable,  it  is  snflS-      Chaf.  V. 
cient  to  serve  one  with  process,  leaving  out  the  others,  * 

and  judgment  and  execution  may  go  against  the  defen- 
dant or  defendants  served,  who,  when  the  judgment  has 
been  satisfied,  may  recover  contribution  from  any  persons 
jointly  liable  (y  ).  Where  a  plaintiff  avails  himselt  of  this 
provision,  and  proceeds  only  against  one  or  more  of  seve- 
ral joint  contractors,  the  defendant  or  defendants  sued  may 
avail  himself  or  themselves  of  any  set-off  or  other  defence 
to  which  he  or  they  would  be  entitled  if  all  the  joint  con- 
tractors were  made  defendants  (g).  It  should  be  remem- 
bered, that  as  by  law  a  judgment  against  one  of  several 
joint  contractors  extinguishes  the  obligation  of  the  others, 
such  a  judgment  may  be  made  available  to  the  defendant 
or  defendants,  or  any  other  of  the  joint  contractors,  in 
the  same  or  in  any  other  county  court  or  county  courts, 
if  sued  jointly  or  severally  on  such  joint  contracts  (A). 

Seal  of  Coirr/.] —Every  summons  and  process  issuing  Seil  of  court, 
out  of  the  court  is  sealed  with  the  seal  of  the  court  (t). 

Plaint.'] — All  actions  are  commenced  by  plaint*     The  Plaint 
plaint  must  be  entered  at  the  court  in  the  district  of  which  Entry, 
the  defendant  or  one  of  the  defendants  dwells  or  carries  on 
business,  or  by  leave  of  the  judge  or  registrar  in  that  of 
the  district  in  which  he  shall  have  dwelt  or  carried  on  his 
business  at  some  time  within  six  calendar  months  next 
before  the  entry  of  the  plaint,  or  where  the  cause  of  action 
wholly  or    in  part  arose  (J),  except  where  the  plaintiff  In  f^«  metro- 
dweDs  or  carries  on  business  within  one  of  the  metropoli-  J^J^°   "" 
tan  districts,  or  in  the  city  of  London,  and  the  defendant 

(/)  9  St  10  Vict.  c.  95,  ■.  68.  other  partners  were  in  tome  default, 

ig)  Rule  117.    This  is  in  accord-  or  assented  to  their  partner  so  hold- 

SDce  with  the  holding  of  the  supe-  ing  himself  out.     lb. 

nor  courts,  that,  in  an  action  against  (h)  King  t.  Hoare,  13  M.  &  W. 

one  of  two  joint  contractors,  a  plea  494. 

by  the  defendant  that  the  promises  (•)  9  &  10  Vict  c.  95,  s.  57. 
were  made  by  him  jointly  with  an-  (j)  SO  &  81  Vict  c  142,  s.  1,  re- 
other  and  a  set-off  of  a  debt  due  pealing  9  &  10  Vict  c.  95,  s.  60;  19 
from  plaintiff  to  defendant  and  such  &  20  Vict  c.  108,  s.  15.  As  to  what 
^cr  person  jointly,  is  a  good  an-  is  a  cause  of  action,  wholly  or  in  part, 
■wer  to  the  actiofi.  Staekwood  t.  see  po$t,  p.  78.  See  the  construc- 
^>>>»s,  8  Q.  B.  822.  See  also  in  the  tion  which  has  been  put  on  the 
««ie  of  a  partner  allowed  by  the  "*  dwttP*  and  •*  carry  on  business." 
finii  to  appear  as  the  sole  owner  of  pott^  p.  69.  If  the  action  is  brought 
PMtnenhip  property.  See  Gordon  ».  by  or  against  a  judge  or  an  ofBcer  of 
^'((t,  2  C.  B.  82 1 .  It  must  be  shown,  the  court,  see  oii/s,  p.  87. 
^ever,  in  such  a  case  that  the 

f2 
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Dwelling  or  Carrying  on  Business. 


Part  I. 


Where  plaintiff 
infant. 

Where  jurii- 
diction  ex- 
tended by 
agreement 


dwells  or  carries  on  business  within  any  one  of  those  dis- 
tricts, or  within  the  city  of  London,  when  the  summons 
may  issue  either  in  the  plaintiff's  or  defendant's  district  (k), 
A  plaintiff  may  sue  in  the  metropolitan  district  in  which 
he  dwells,  although  he  has  only  taJcen  a  lodging  within  it 
for  the  express  purpose  of  so  suing  (/). 

On  the  apphcation  of  any  person  desirous  to  bring  an 
action,  the  registrar  enters  the  plaint  in  a  book  kept  in 
his  office,  stating  the  names  and  last  known  places  of 
abode  of  the  parties,  and  the  substance  of  the  action, 
every  plaint  being  numbered  according  to  the  order  in 
which  it  is  entered  (m).  If  the  plaintiff  does  not  reside  in 
England,  he  must  give  security  for  costs  to  the  satis&o 
tion  of  the  registrar  (n).  If  the  plaintiff  is  unacquainted 
with  the  defendant's  christian  name,  he  may  be  described 
in  the  summons  by  his  surname,  or  by  his  surname  and 
the  initial  of  his  christian  name,  or  by  the  name  by  which 
he  is  generally  known ;  and  in  the  event  of  the  plaintiff  or 
defendant  not  appearing,  the  proceedings  under  sects.  79 
and  80  of  the  9  &  10  Vict.  c.  95  (which  provide  for  proceed- 
ings in  the  absence  of  the  plaintiff  or  defendant),  may  be 
taken  as  if  the  true  christian  name  and  surname  had  been 
stated  in  the  summons,  and  all  subsequent  proceedings 
thereon  may  be  taken  in  conformity  with  such  descrip- 
tion (o). 

The  mode  of  proceeding  where  an  infimt  enters  a  plaint, 
will  be  found  cmte^  p.  65. 

In  cases  in  which  the  parties  have  agreed  that  the  court 
shall  have  power  to  try  actions  in  respect  of  which  it  has 
not  otherwise  jurisdiction,  the  memorandum  of  agreement 
required  by  the  act  (p)  must  be  filed  with  the  registrar  at 
the  time  of  filing  the  plaintiff's  demand  (9).  The  plaint 
in  these  cases  is  entered,  and  the  summons  issues  thereon, 
as  in  other  cases ;  and  all  the  rules  of  practice  applicable 
to  other  proceedings  within  the  jurisdiction  are  adopted 
in  these  (r). 


(k)  19  &  20  Vict.  c.  108,  8. 18,  and 
80  &  81  Vict  c.  142,  s.  8.  In  Wo- 
tertow  T.  Dobton,  8  £.  &  B.  685; 
S.  a,  27  L.  J.,  Q.  B.  65,  it  was  held 
that  the  19  &  20  Vict.  c.  108,  i.  18, 
was  an  enabling  act,  and  that  it  did 
not  restrict  a  plaintiff' i  right  to  sue 
in  the  superior  court  where  there 
was  concurrent  jurisdiction. 

(0  Money  t.  BurUm,  2  H.  &  N. 
597;  5.  C,  27  L.  J.,  Exch.  101. 


(fli)  9  &  10  Vict  c  95,  8.  59, 
Rule  87.  The  residence  being 
known,  the  court  in  which  the  plaint 
is  to  be  entered  can  be  ascerUined 
at  any  registrar's  office. 

(n)  Rule  86. 

(o)  Rule  88. 

(p)  See  of  this  omU,  p.  49. 

(9)  19  &  20  Vict,  c  108,  s.  28. 

(r)  Rule  267. 
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Dwel&ng  or  carrying  on  jBif«ii^w.]— The  plaint,  it  will  Chap.  V. 
be  obs^redy  mnst  or£narily  be  entered  at  the  court  in  Dwelling  or 
the  district  of  which  the  defendant  or  one  of  the  defen-  ctnyiDg  od 
dants  dwells  or  carries  on  business.  Under  the  repealed  *>"**°*^ 
section^  which  gave  concurrent  jurisdiction  if  the  plaintiff 
dwelt  more  than  twenty  miles  from  the  defendant,  it  was 
held  that  where  the  plaintiff  had  a  permanent  dwelling 
more  than  twenty  miles  from  the  defendant  the  superior 
courts  had  concurrent  jurisdiction,  although  the  plaintiff 
had  also  lodgings  or  resided  for  a  temporary  purpose,  at 
the  time  when  the  action  was  brought,  within  twenty 
miles  of  the  defendant  («).  And  where  the  plaintiff  or 
defendant  had  two  permanent  places  of  residence,  one  less 
the  other  more  than  twenty  miles  from  the  other  party, 
and  at  the  time  of  the  action  was  liying  at  the  latter :  it 
was  held,  a  case  of  concurrent  juniadiction  (/).  For 
that  section  was  satisfied  by  showing  that  the  plaintiff 
dwek  beyond  the  twenty  miles,  though  he  might  also 
hsTe  a  dwelling  within  it.  And  these  decisions  evidently 
apply  where,  as  under  the  present  section,  the  (question  is 
whether  tlie  defendant  dwells  within  the  district  of  the 
court. 

Where  the  defendant  had  no  permanent  pl|M»  of  resi* 
dence,  it  was  held,  under  the  concurrent  jurisdiction  sec- 
tion, that  he  must  be  taken  to  dwell  at  the  place  where  he 
was  temporarily  residing  (m). 

A  corporation  or  joint-stock  company  dwells  at  the 
place  where  its  business  is  carried  on  (x\ 

"  CiUTying  on  his  business"  means  more  than  a  mere 
employment ;  therefere  a  clerk  in  a  public  office  does  not 
carry  on  his  business  at  the  office  where  he  performs  his 
duties  (y);    nor  could  a  foreman  or  shopman  be  said  to 

(«)  Macdomgol  T.  Paterson,  2  L.,  (x)  Taylor  t.   The  CrowUmd  Gat 

M.  a  P.  681 ;  &  C,  21  L  J.,  C.  P.  Company,  1 1  Exch.  I ;  8.  C.  24  L.  J., 

27;  Mortk  ▼.  Conquest,   17  C.  B.,  Exch.   233;     Keyntkam   Blue  Liat 

N.  S.  432.  Lime  Company  ▼.  Baker,  2  H.  &  C. 

(0  Builer  ▼.  Ailewhite,  6  C.  B.,  729 ;  S.  C,  S3  L.  J.,  Bzch.  41 ;  OM- 

K.S.  710;  &  C  28  L.  i^  C.  P.  ham  Building  Company  v.  Heald,  8  H. 

292;  Pigrim  ▼.  KnaUhbeUl,  18  C.  B.,  &  C.  182.    See  also  Sheile  ▼.  Bait, 

N.  S.  798;  S,  C,  24  L.  J.,  C.  P.  7  C.  B.  US,  at  to  the  meaning  of 

257 ;  Jdmms  t.  Greai  Western  Bail^  «  dwells." 

«i9  ^^mpemy,  6  U.  ft  N.  404;  &  O,  (y)  BwkUy  ▼.  Hmn,  S  Etcb.  43 ; 

10  L.  J.,  Exch.  124.    See, however,  S.  C,  19  L.  J.,  Exob.  161 ;  14  Jur. 

BoUey  t.  Brkmt,  1   E.  &  E.  340;  226;  Ro\fe  ▼.  Uarmouth,  14  Q.  B. 

^.C^  28  U  J.,  a  B.  86,  decided  196;    S.  C,   19  L.  J.,  Q.  B.  10; 

opootheCicySmallDebtsCourtAct.  GhnnU  ▼.  Deknar,  1  L.,  M.  &  P. 

(•)  AUxamder  t  Jonet,  4  H.  &  C.  402;  S.  C^  nomine  Sangeier  ?.  Com, 

204;  8.  C,  1  L.  B.,  Exch.  188;  88  19  L.  J.,  Exch.  431. 
U  J.,  Exch.  78. 
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^^*^  ^'  cany  on  his  business  at  his  master's  shop  (z).  A  railway 
company  cannot  be  said  to  carry  on  their  business  at  any 
place  other  than  at  their  principal  office,  and  they  can- 
not, therefore,  be  properly  sued  m  the  county  court  of  a 
district,  where  they  have  a  large,  but  not  their  principal, 
station  (a) ;  or  where  they  have  merely  a  receivmg  office 
for  parcels  which  &'  conducted  by  an  agent  (ft).  A  pier 
companv  was  held  to  carry  on  its  business  not  at  the  place 
where  the  pier  was  situated,  but  at  its  central  office  in 
London  (c).  A  company  incorporated  for  the  manufiwture 
and  sale  of  goods  carries  on  its  business  at  the  place  of 
manufacture  and  sale,  not  at  its  registered  offices  (d).  In 
an  action  against  the  General  Steam  Navigation  Com- 
pany, as  common  carriers  by  water,  for  the  loss  of  goods 
received  to  be  carried  from  London  to  Newcastle,  they 
having  an  agent  at  the  latter  place  who  carried  on  business 
for  them,  and  also  for  others,  as  a  general  wharfinger :  it 
was  held,  under  the  concurrent  jurisdiction  section,  that  the 

Elaintiff  was  entitled  to  his  costs,  although  he  recovered 
iss  than  20L{e),  A  surgeon  carries  on  his  business  in 
a  district  where  he  visits  his  patients,  although  he  does 
not  reside  in  it  (/). 

The  cases  as  to  suing  a  debtor  who  resides  out  of  the 
jurisdiction,  for  a  cause  of  action  which  arose  within  it^ 
will  be  found  pas/,  p.  73. 

Misncroer.  ilisnoTner.'] — Neither   plaint  nor  summons  is  vitiated 

by  misnomer  or  inaccurate  description  of  person  or  place, 
BO  that  the  person  or  place  is  described  so  as  to  be  com- 
monly known  (^).  As  to  the  description  of  the  defendant 
by  initials,  ante,  p.  68. 

denwndf"^         Particulars  oj^  Demand.']^The  plaintiflF,  on  entering 
the  plaint,  must  in  all  cases,  where  tne  sum  sought  to  be 

(z)  See  per  Rolfe,  B.,  in  Glennie  Company  ▼.  Baker,  2  H.  &.  C.  729  s 

▼.  DelfHor,  ani$,  S.  C,  33  L.  J.,  Exoh.  41  :  Oldham 

(a)  Re  Broum  y.  London  and  North  Building  Company  y.  Heald,  3  H.  & 

Weitem  Railway  Company,  4  B.  &  S.  C.  132 ;  S.  C.  33  L.  J.,  Exch.  236. 

826.  (e)  Corbettv,  General  Steam  Navi" 

(6)  Minor  r.  The  London  and  North  gation  Company,   4  H.  &  N.   482; 

Weitem  Railway  Company,  1  C.  B.,  S.  C,  28  L.  J.,  Exch.  214 ;  ShieU  y. 

N.  S.  823;  S,  C.,26  L.  J.,  C.  P.  39;  Great    Northern   Railway   Company, 

20  Jur.  1 168.  30  L.  J.,  Q.  B.  331. 

(c)  Jberytlwiih    Promenade    Pier  (/)  Mitchell  y.  Herder^  23  L.  J., 

Company  y.  Cooper,  85  L.  J.,  Q.  B.  Q.  B.  373. 

44.  (^)  9  &  10  Vict,  c  96,  s.  39. 

{d)    Keyntham    Blue    Lias    Lime 
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recorered  exceeds  40«.,  deKver  at  the  office  of  the  regis-  Chap,  v. 
tnr  as  many  copies  of  a  statement  of  the  particulars  of 
his  demand  or  cause  of  action  as  there  are  defendants, 
and  an  additional  copy  to  be  filed,  and  all  such  copies 
most  be  sealed  with  the  seal  of  the  court  (h).  These  par- 
ticulars are  taken  to  be  and  treated  as  piui;  of  the  sum- 
mons (»)•  If  the  particulars  disclose  no  cause  of  action 
within  the  jurisdiction  of  the  county  court,  the  judge  can- 
not amend  them  so  as  to  bring  the  case  within  the  juris- 
diction (i). 

The  nature  and  extent  of  the  particulars,  and  the 
amount  of  information  which  they  conyey  to  the  defen- 
dant, must  of  necessity  vary  according  to  the  circum- 
stances of  each  particular  case.      The  general  rule  is, 
that  a  defendant  is  entitled  to  such  particulars  of  the 
plaintiff's    demand   as   will   give  him    that  information 
which  a  reasonable  man  would  require,  respecting  the 
matters  against  which  he  has  to  defend  himself  (/).     And 
pardctdars  of  demand  must  be  dealt  with  in  the  county 
courts  in  the  same  way  as  they  are  in  the  superior 
courts  (m),  the  question  in  each  case  being,  not  whether 
every  statement  contained  in  such  particulaj^  is  accurate 
in  m  respects,  but  whether  the  inaccuracy  in  them  is 
such  that  the  defendant  could  have  been  misled  by  it  (n\ 
In  an  action  by  an  engineer  who  had  employed  other  per- 
sons, the  court  held  mat  the  particulars  of  demand  must 
be  as  specific  as  it  was  possible  for  the  plaintiff  to  make 
them,  and  that  a  mere  statement  of  aggregate  sums  claimed 
in  respect  of  tavern  bills,  assistant  surveyors,  &c.,  finding 
surveyors,   meeting  and  managing  witn  solicitors,   &c«> 
woola  not  suffice  (o).    A  plaintiff,  who  is  suing  for  a  balance 
of  account,  need  not  furnish  in  his  particulars  a  statement 
of  monies  received  by  him  fix)m  the  defendant  {p).     He 
may,  however,  do  so  in  order  to  save  the  expense  of  proof 
by  the  defendant ;  but  even  in  that  case,  he  is  not  bound 

(h)  If  die  plaintiff  abandooB  part  tioni  of  tort    See   Wiekt  ▼.  Mae- 

of  hif  claim,  or  reduces  it  by  ad-  namaro,  3  H.  &  N.  668;  S.  C,  27 

Bitting  a  aet-off,  be  must  so  aUte  L.  J.,  Exch.  419. 

OQ  the  particuUrs.    See  omU,  p.  51.  (m)  See  per  Parke,  B.,  in  CUtrkg 


i)  Rule  43.  f .  StmeHftt  7  Bscb.  439 ;  S.  C,  IS 

(k)  Rt  Hopper  t.  Warbmriim,  32  Jur.  432. 

L  J^  a  B.  104.  (o)  PriUOiard  ▼.  Nilum,  l^  M.  ft 

(/)  Per  Alderww,  B.,  RemiU  v.  W.  772. 

Btru/trd,  13  M.  3r  W.  81.  (p)  PewproH  ▼.  Cream,  1  M.  &  W. 

(«)  Seeastotbese,  Reg.Oen.,H.  36;    FiuteU  t.   Qerdom^  13  C.  B^ 

T.  1853,  R.  19.  Particulars  of  claim  N.  8.  847. 
ve  now  frequently  ordered  in  ac- 
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l^A>T  L  to  state  the  items  of  reduction  which  he  admits ;  it  is  suffi- 
cient if  he  states  the  items  of  his  own  demand^  and  the 
amount  admitted  as  going  in  reduction  {o). 
Of  breaches  of  ^^  actions  on  instruments  to  secure  tne  performance  <^ 
coTenant.  covenants  within  the  meaning  of  the  8  &  9  WilL  3,0.  1 1, 
the  plaintiff  must  deliTcr  particulars  of  the  breaches  on 
which  he  relies  (r). 

Plaint  note.  Plaint  Note."] — At  the  time  of  entering  the  plaint,  the 

regbtrar  of  the  court  must  give  to  the  plaintiff,  or  his 
attorney  or  agent,  a  note  under  the  seal  of  the  court,  ac- 
cording to  the  form  in  the  schedule  («)•  No  money  may 
be  paid  out  of  court  to  the  plaintiff  or  his  agent,  unless 
on  production  of  such  note;  or,  in  the  event  of  such  note 
being  lost  or  destroyed,  the  registrar  must  be  satisfied,  on 
oath,  that  the  person  applying  for  payment  is  the  plaintifi^ 
or  his  agent  duly  authorized  (/)• 

Summooifhow      Summons  how  Issued,'] — Upon  the  entry  of  the  plaint,  a 
iMued.  summons  stating  the  nature  of  the  action,  and  bearing  the 

number  of  the  plaint  in  the  margin,  is  issued  under  the 
seal  of  the  court  (u).  It  must  be  m  the  form  given  in  the 
schedule  to  the  rules,  and  must  be  dated  as  of  the  day  on 
which  the  plaint  was  entered.  The  date  of  it  is  treated  for 
all  puiposes  as  the  commencement  of  the  suit  (x).  It  may 
be  maae  returnable  either  at  the  next  court  after  the  entry 
of  the  plaint,  or,  by  leave  of  the  court  or  registrar,  at  any 
subsequent  court  within  three  months  (y). 

The  registrar  of  the  court  must  issue  the  summons 
within  the  district  to  the  high  bailiff  forthwith  after  the 
plaint  is  entered  (0).  He  must,  also,  where  particulars 
are  required,  annex  to  the  summons  a  copy  of  the  plain- 
tiff's particulars,  sealed  with  the  seal  of  the  court,  and 
make  and  deliver  to  the  bailiff  a  true  copy  of  the  summons 
for  indorsement  (a) ;  but  it  is  the  duty  of  the  bailiff  to 
attend  at  the  registrar's  office  for  the  purpose  of  receiving 
summonses  once  at  least  every  day,  and  to  ascertain,  by 

(9)  Per    Patteion,    J.,    Smith  w^      c.  11,1.8. 

Eldridge,  6  A.  &  E.  64.  («)  See  form  5,  App. 

(r)  Rule  44.    That  it.  in  all  ac-  (t)  Rule  46. 

tioni  upon  any  bond  or  bonds,  or  (»)  S  &  10  Viet  o.  96,  9,  $9. 

on  any  penal  ium  for  non-perforro-  («)  Rule  47.    See  form  7,  App. 

ance  of  any  coTenanta  or  agree-  (y)  Rule48« 

menta  in  any  indenture,  deed   or  (s)  Rule  10. 

wriringcoDtained.  See  8  &  9  Will  8,  (a)  Rule  13. 
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examinfttion  and  comparison  of  them,  the  correctness  of     Cblt.  v. 
the  copies  (&)• 

Summons  out  of  the  District.'] — This  summons  majr.  Summons  out 
by  leave  of  the  judge  or  registrar,  issue  in  the  district  m  ^  *^*  i^^l^' 
which  the  defendant  or  one  of  the  defendants  has  dwelt  or  - 
carried  on  his  business  at  some  time  within  six  calendar 
months  next  before  action  brought ;  or  in  the  district  in 
which  the  cause  of  action  wholly  or  in  part  arose  (c). 

Where  a  summons  is  issued  by  leave  of  the  judge  or  Form  of. 
registrar,  the  words  "  by  leave  of  tne  court,"  or  "  by  leave 
of  the  r^istrar,**  as  the  case  may  be,  must  be  written  on 
the&oe  of  it(<f). 

As  the  summons  may  issue  in  the  district  in  which  Caute  of 
the  ^^  cause  of  action  wholly  or  in  part"  arose,  it  often  be-  ■*'^®°" 
comes  materifd  to  decide  what  are  the  fitcts  which  consti- 
tute the  cause  of  action  in  each  case.  The  words  used  in 
the  first  county  courts  act  were  "  cause  of  action ;"  it  was 
th^efore  essential  that  the  trAofe  cause  of  action  should  have 
arisen  within  the  district  (e).     The  words  in  the  present 


(ft)  Role  33. 

(e)  80  &  81  Vict  c.  142,  i.  1,  re- 
pwHng  gfic  10  Vict,  c  95.  i.  60;  19 
&  20  Vict.  e.  108,  ■.  15.  See  the 
coostruction  put  on  "  carriet  on  bis 
buanwa,"  tmie,  p.  69. 

{i)  Rule  49.  Previoui  to  the 
nilea  of  practice  of  1851,  the  same 
form  of  summoDS  was  used,  whether 
it  issued  within  the  district  or  out 
of  it;  and  it  was  held  that  a  writ  of 
nnunons  issuing  by  leave  of  the 
court  vss  good,  ^though  it  did  not 
•ppear  on  the  face  of  it  that  it  so  is- 
•wd  {Waiert  i.  HandUy,  6  D.  8r  L. 
^) ;  by  these  and  the  present  rules, 
where  s  summons  issues  by  leave  of 
the  court,  the  leave  roust  be  stated 
thereon  according  to  a  form  given 
ia  the  schedule  to  the  rules. 

(0  See  Bame$  v.  Marshall,  21 
L.  J.,  Q.  B.  888  ;  8.  C,  16  Jur.  1086. 
The  hctM  of  this  case  well  illustrate 
^«  distinction  adverted  to  in  the 
text  The  plaintiff,  who  was  a  car- 
^  and  wharfinger,  agreed  by  a 
^tten  contract  to  carry  defendant's 
tuaber  by  canal  from  S.  to  L.  at  16«. 
p€t  ton,  to  include  all  charges  ex- 
c^  wharfiige,  and  in  order  to  load 
the  timber  on  the  plaintifi^s  barge  it 


was  necessary  to  haul  it  fW>m  one 
side  of  the  canal  to  the  other,  and 
the  defendant's  horses  not  being  on 
the  spot,  the  plaintiff  provided  a 
team  for  hauling  it:  it  was  held, 
that  the  hauling  of  the  timber  and 
the  carriage  constituted  but  one 
cause  of  action,  and  that  as  the  cause 
of  action  for  carrviog  the  timber  did 
not  arise  until  the  delivery  of  it  in 
L.,  the  case  was  not  within  the  ju- 
risdiction of  the  S.  counW  court 
See  also  Jris  v.  Orchard,  6  H.  &  K. 
160 ;  S.  C,  80  L.  J.,  Exch.  21  ; 
Roff  V.  Miller,  19  L.  J.,  C.  P.  278  ; 
S,  a,  14  Jur.  746;  Reg.  v.  Birch,  I 
Bail  C.  Cases,  66;  S,  C,  nomine 
Wilde  V.  Sheridan,  21  L.  J.,  Q.  B. 
269 ;  16  Jur.  426 ;  Buchley  v.  Hann, 
5  Exch.  48 ;  S.C.,  21  L.  J.,  Exch.  888 ; 
ffernamann  v.  Smith,  10  Exch.  659; 
S.  a,  24  L.  J.,  Exch.  175 ;  Re  Fuller, 
2  E.  &  B.  878  ;  S,  C,  nomine  Fuller 
V.  Maekay,  22  L.  J,,  Q.  B.  615.  The 
question  in  all  these  cases  turned 
upon  whether  the  whole  cause  of 
action  arose  within  a  particular  dis- 
trict. The  facts  of  them  will  be 
found  in  the  earlier  editions  of  this 
work. 
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^^""^  ^'  act,  being  ''cause  of  action  wholly  or  in  part/*  are  more 
like  the  words  "  material  evidence  of  the  cause  of  action  if)," 
used  in  the  undertaking  which  a  plaintiff,  who  sought  in  an 
action  in  the  superior  courts  to  bnng  back  the  venue  when  it 
had  been  changed,  was  compelled  to  give,  and  the  cases  which 
decided  whether  or  not  there  had  been  a  compliance  with 
such  an  undertaking  afford  some  analogy  to  this  question. 

As  each  case  must  depend  upon  the  special  circum- 
stances which  are  relied  upon  as  evidence  of  a  cause  of 
action,  it  is  impossible  to  lay  down  any  universal  rule  upon 
this  subject. 

The  point,  however,  which  is  to  be  determined  is  what 
are  the  facts  which  can  &irly  be  said  to  be  material  to  the 
cause  of  action,  distinguished  from  those  which  are  imma- 
terial or  foreign  to  the  legal  right  or  cause  of  action. 

The  order  for  goods  is  a  material  part  of  the  cause  of 
action  for  their  price ;  therefore  where  an  order  for  goods 
was  given  in  Oxford  to  a  traveller  for  a  Manchester  house, 
and  the  goods  were  by  the  defendant's  reauest  sent  firom 
Manchester  by  railway,  it  was  held  that  tne  whole  cause 
of  action  did  not  arise  within  the  Manchester  district  (ff). 
Where,  however,  the  defendant  by  a  letter  written  and 
posted  out  of  the  district  of  one  county  court  ordered  the 
plaintiff  to  do  certain  work  in  that  of  another  court,  and 
the  letter  having  been  received  and  the  work  done  within 
the  district  of  the  latter  and  a  plaint  issued  from  the  latter 
court  to  recover  the  price,  it  was  held  that  the  whole  cause 
of  action  arose  within  its  district,  and  that  the  court  had, 
therefore,  jurisdiction  (A). 

Under  the  repealed  section  which  gave  a  concurrent 
jurisdiction,  where  the  cause  of  action  did  not  arise  wholly 
or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwelt  or  carried  on  his 
business,  it  was  held  that  where  the  items  of  a  bill  were  so 
connected  as  to  form  one  cause  of  action  (t),  if  any  one 
item  arose  within  the  jurisdiction  of  a  county  court,  within 
which  the  defendant  dwelt  or  carried  on  his  business  at  the 
time  of  action  brought,  the  cause  of  action  "  in  some  mate- 

(/)  Reg-  Gen.,  H.T.,  2  Will.  4,  Practice  published  before  the  C.L.  P. 

a.  108.    Repealed  by  Reg.  Gen.,  H.  Act,  Part  V.  Chap.  VI. 

T.,  185S.    See  also  Guard  t.  Hodge,  (g)  Borthwkk  t.  Walton,  24  L.  J., 

10  East,  82.    The  cases  which  de-  C.  P.  88. 

cided  what  was  a  compliance  with  (h)  Newcombe  t.  Dt  Root,  29  L.  J., 

this  undertaking  may  be  referred  to  Q.  B.  4. 

with  advantage.  These  are  collected  (1)   As    in  Grimblg  y.  Jykrofd^ 

in  the  editions  of  Chitty*s  Archbold's  ante,  p.  50. 
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rial  pomt"  arose  within  the  jurisdiction  (A).  Where  the  Cukv.  v. 
defendant  had  entered  into  a  written  contract  to  take  a 
number  of  bricks  of  the  pMntiff  at  a  giv^en  price,  and  after 
SDine  had  been  deliyered,  he  declined  to  accept  the  rest ; 
and  it  appeared  that^  although  the  bricks  were  delivered  at 
the  plaintiff's  residence^  the  contract  was  signed  at  the  de- 
foioant's  residence;  it  was  held  that  the  cause  of  action 
in  a  material  point  arose  within  the  jurisdiction  where 
the  defendant  dwelt  (/)• 

In  an  action  bj  an  indorsee  against  the  drawer  of  a  bill 
of  exchange,  the  notice  of  dishonour  is  a  ^^  material  point" 
of  the  cause  of  action  (m). 

In  an  action  by  an  attorney  against  a  mortgagor  for  the 
costs  of  preparing  the  mortgage  security,  it  appeared  that 
the  defendant's  consent  to  become  the  mortgagor  had  been 
given  within  the  county  court  district  in  which  he  dwelt, 
though  every  thing  else  had  been  done  out  of  that  district, 
and  this  was  held  to  be  a  material  point  (n). 

Service  of  SummoTu.'] — The  summons,  where  It  is  to  be  Senrice  oC 
served  in  tne  home  district,  should,  in  order  to  insure  its  By  whom, 
service,  he  delivered  to  the  bailiff  at  least  twelve  clear  days, 
and  where  it  is  to  be  served  in  a  foreign  district,  fifteen 
clear  days ;  but  it  must,  in  either  case,  be  served  ten  clear 
days  before  the  return  day  thereof:  service,  however,  of 
such  summons  at  any  time  before  the  return  day  may  be 
deemed  good  service  if  the  judge  is  satisfied  on  evidence 
on  oath  Uiat  the  party  to  be  served  was  about  to  remove 
out  of  the  ordinary  (o)  jurisdiction  of  the  court ;  and  in 
every  such  case  the  judge  may,  in  his  discretion,  and  on 

{h)  Wood  T.  Parryt  8  Ezcb.  442 ;  the  dittrict  where  the  cause  of  action 

S.  C^\2  Jar.  129 ;  Bcmeyv.Wordi^  arose  or  within  twen^  miles  of  the 

worthy  18  C.  B.  825 ;  S,  C,  25  L.  J.,  opposite  party,  see  Doyle  ▼.  Law^ 

C.  P.  205 ;  Copeman  t.  Hart,  14  C.  B.,  rence,  2  L.,  M.  &  P.  868 ;  Parry  v. 

N.  8.  781.  DooUm,  1  L.,  M.  &  P.  879 ;  Heekh 

(l)  Nomum  ▼.  Marekant,  7  Exch.  T.  Lalamo,  8  Exch.  59 ;   S.  C,  21 

723;  S.   C,  21    L.  J.,   Exch.  256.  L,  3.,  Ezch,  27 1  i  Bynrett  v.  Benham, 

The  marginal  note  of  this  case  in  15  C.  B.,  N.  S.  616.     Where  the 

the  L.  J.  at  first  printed,  alleged,  cause  of  action  arose  within  the  dis« 

incorrectly,  that  the  parties  lived  trict  where  the  defendant  dwelt,  it 

nxyre  than  twenty  miles  apart.  was  immaterial  whether  the  plaintiff 

(n)  Hoath  ▼.  Long,  1  L.,  M.  &  P.  knew  it  or  not.    Heaih  t.  Long,  1 

ZZZ.    See  Roff  t.  Miller,  19  J.  J.,  L.,  M.  &  P.  838. 
a  p.  278;  S,  a,  14Jur.  746.  (o)  Rule  51.  This  word  was  added 

(«)  Jaekion  ▼.  Orimley,  16  C.  B.,  to  the  rule,  as  each  court  has,  by 

N.S  880.    As  to  the  case  of  several  sect.  48  of  19  ft  20  Vict.  c.  108, 

plaintiffs  or  defendants  under  the  extraordinary  jurbdiction  all  over 

old  law,  where  some  only  dwelt  in  England. 
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Paet  I. 


In  what 
manner. 


such  terms  as  he  thinks  fit^  adjourn  the  hearing  (6).  'Ko 
summons,  notice,  order  or  other  process  may  be  senred  on 
Sunday,  Christmas-day  or  Good  Friday,  the  day  next 
after  Good  Friday,  or  any  day  appointed  by  royal  prock^ 
roation  for  a  pubhc  fast,  humiliation  or  thank^ving,  or  on 
any  day  on  which  the  offices  are  closed  by  order  of  ihe 
Lord  Chancellor ;  but  such  days  are  counted  in  the  com- 
putation of  the  time  required  by  the  rules  relating  to 
service  (p). 

The  summons,  if  within  the  district,  must  be  served  by 
one  of  the  bailiffs  of  the  court  from  which  it  issues ;  bat 
the  bailiff  of  the  court  &om  which  the  summons  has  issued 
may  serve  it  within  five  hundred  yards  of  the  boundary  of 
his  district  (9).  The  summons,  when  reauired  to  be  served 
in  a  forei^  district,  must,  on  the  day  01  the  entry  of  the 
plaint,  unless  the  judge  orders  it  to  be  served  by  a  bailiff 
of  the  home  court,  be  transmitted  by  the  registrar  to  the 
bailiff  of  the  foreign  court  in  a  letter,  according  to  the 
form  given  in  the  schedule  to  the  rules,  and  be  served  by 
the  bailiff  of  that  district  (r). 

The  service  of  the  summons,  except  in  the  cases  pre- 
sently mentioned,  must  be  either  personal,  or  by  deliver- 
ing it  to  some  person  apparently  sixteen  years  old,  at  the 
house  or  place  of  dwelling  or  the  place  of  business  of  the 
defendant ;  but  no  place  of  business  is  deemed  the  place 
of  business  of  the  defendant  unless  he  is  the  master,  or  one 
of  the  masters  thereof  (^).  Where  a  defendant  purposely 
keeps  his  house  or  place  of  abode  or  business  closed,  in 
order  to  prevent  the  bailiff  fix>m  serving  the  summons, 
and  the  summons  has  been  affixed  on  tne  door  of  such 
house,  &c.,  such  affixing  is  deemed  good  service  (/).  So 
where  the  bailiff  is  prevented  by  the  violence  or  threats  of 
the  defendant,  or  of  any  other  person  or  persons  in  con- 
cert with  him,&om  personally  serving  such  summons,  and 
he  leaves  it  as  near  to  the  defendant  as  practicable,  it  is 
deemed  good  service  (w). 

Where  a  defendant  is  living  or  serving  on  board  a  ship 
or  vessel^  it  is  sufficient  service  to  deliver  the  summons 


(0)  Rule  51. 

(p)  Rule  66. 

(q)  Rule  64. 

(r)  Rule  U.    Fonn  6. 

(«)  Rule  52.  This  and  the  other 
mlet  at  to  the  mode,  but  not  as  to  the 
time,  of  aervice  of  summontes  to  ap- 


pear to  a  plaint,  apply  to  the  ser- 
vice of  all  summonses,  except  where 
otherwise  directed  by  statute  or  the 
rules.    See  Rule  65. 

(/)  Rule  59. 

(a)  Rule  60. 
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to  the  person  on  board  who  is,  at  the  time  of  the  service,  ^"^^'  ^' 
apparently  in  charge  of  the  ship  (x).  If  the  defendant  is 
residing  or  quartered  in  barracks,  and  serving  her  Majesty 
as  a  soldier  or  marine,  it  is  sufficient  service  to  deliver  at 
the  barracks  the  summons  to  the  adjutant  of  the  corps,  or 
my  officer  or  serjeant  of  the  company  or  troop  to  which 
the  defendant  belongs  (y).  If  the  defendant  is  employed 
and  dwells  in  a  lunatic  or  other  public  asylum,  the  sum- 
mons may  be  delivered  to  the  gate  or  lodge  keeper  {z) ; 
where  the  defendant  is  a  prisoner  in  a  gaol,  the  summons 
may  be  delivered  at  the  gaol  to  the  governor,  or  any 
person  appearing  to  be  the  head  officer  (a).  Where  a 
defendant  is  working  in  a  mine  or  other  works  carried  on 
mider  ground^  it  is  sufficient  service  to  deliver  the  sum- 
mons at  such  mine  or  works  to  the  engineman,  banksman, 
or  other  person  apparently  in  charge  of  the  mine  or 
works  (6).  Service  of  a  summons  mav  be  effected  on  a 
railway  company  or  other  corporation  by  delivering  it  to 
a  secretary,  station-master,  or  clerk  of  the  defendant  (c), 
at  any  stati<Hi  or  office  of  the  defendant  within  the  dis- 
trict 

Where  a  summons  has  been  served  in  one  of  the  modes  Adjournment 
before  mentioned,  but  it  appears  that  it  has  come  to  the  whw-e  lerrice 
knowledge  of  the  defendant  less  than  ten  clear  days  before   ^  '  * 
the  day  of  hearing,  the  cause  may,  at  the  discretion  of 
the  judge,  proceed  or  be  adjourned,  whether  the  defen- 
dant appears  or  not  {d). 

If  the  service  of  the  summons  has  been  personal,  the  Indonement  of 
bailiff  who  served  it  must  indorse  on  the  copy  of  it  de-  •«f^ice. 
Kvered  to  him  by  the  registrar  the  fact  and  mode  of  such 
Bervioe,  and  if  the  service  has  not  been  personal,  he  must 
indorse  on  the  copy  of  it  the  statement  which  has  been 
naade  by  the  person  to  whom  it  was  delivered,  or  other 
circmnstance  from  which  it  may  be  inferred  that  the  ser- 
yice  of  it  has  come  to  the  knowledge  of  the  defendant,  and 
if  it  has  not  been  served,  the  reason  of  such  non- service 
niust  be  indorsed  on  the  copy,  and  the  bailiff  must  deliver 
it  to  the  registrar  at  the  time  of  making  the  return  re- 
quired by  iUile  29^  unless  the  judge  otherwise  orders,  and 

(')  Role  iZ.  (h)  Rule  56. 

(jr)  Rale  54.  (c)  Rule  58. 

(1)  Rule  57.  {d)  Rule  62. 
(«)  Rule  $5. 


Digitized  by  VjOOQIC 


78 


Proof  of  Service. 


Part  I. 


Where  not 
served,  or  ser- 
vice doubtfuL 


Return  of  ser. 
vice  in  foreign 
district. 


it  must  be  produced  at  the  trial  by  the  re^strar  or  higb 
bailiff^  as  the  judge  shall  require  {e). 

Where  a  summons  has  not  been  served,  and  it  remains 
in  the  hands  of  the  bailiflf,  or  where  it  is  doubtful  whether 
the  service  will  be  held  sufficient,  he  must,  at  the  time  of 
making  out  the  list  aforesaid,  give  notice  to  the  plaintiff 
of  the  fact  of  such  non-service,  or  of  the  nature  of  the 
service,  in  the  forms  prescribed  by  the  rules  (/). 

Where  the  summons  is  served  in  a  foreign  district  by 
the  bailiff  of  the  district,  he  must,  eight  clear  days  at  least 
before  the  return-day,  transmit  the  copy  of  it,  with  an 
affidavit  of  such  service,  to  the  registrar  of  the  home  court. 
K  the  affidavit  is  defective,  it  must  be  amended  by  the 
bailiff  at  his  own  expense^  in  conformity  with  the  direction 
of  the  home  court  (^). 


Within  dis 
trict. 


Proof  of  ser-  Proof  of  Service,'] — Where  a  summons  has  been  served 

by  a  bailiff  of  the  court,  within  the  district,  if  the  defen- 
dant does  not  appear,  the  bailiff  must  prove  the  service  (A). 
If  it  has  not  been  served  personally,  and  the  defendant 
does  not  appear,  in  person  or  by  his  attorney  or  agent,  at 
the  return-day,  the  cause  may  proceed  if  the  judge  is 
satisfied  on  the  evidence  on  oath  before  him,  that  the 
service  has  come  to  the  knowledge  of  the  defendant  before 
the  return-day,  except  in  the  cases  already  mentioned  (t). 
Whether  or  not  the  proof  of  the  service  of  the  summons 
is  sufficient  is  a  matter  entirely  in  the  discretion  of  the 
judge,  and  if  he  is  satisfied  with  the  proof,  he  has  juris- 
diction to  hear  the  plaint.  A  prohibition  having  been 
moved  for  on  the  ground  that  the  defendant  had  not  been 
duly  served,  upon  it  being  shown  that  the  judge  of  that 
court  had  been  satisfied  as  to  the  service,  the  Court  of 
Exchequer  refused  to  interfere  (A).  In  the  case  of  the 
unavoidable  absence  of  the  baihff,  by  whom  a  summons 
has  been  served  within  the  district,  service  may,  if  the 
judge  thinks  fit,  be  proved  by  affidavit,  but  without  addi- 
tional charge  to  the  parties  (/). 

Out  of  district  Where  a  summons  has  been  served  out  of  the  district, 
eervice  of  it  may  be  proved  by  an  affidavit,  sworn  before  a 


(0  Rule  26. 

(/)  Rules  30,  81.    Forms  9, 10. 

{g)  Rule  27. 

(A)  9&10  Victc.  95,s.'80. 


(0  Ante,  p.  76.    Rule  61. 
(k)  Roblni<m'^,L«nagkaM,2'EiXc\u 
833. 
(/)  9arl0  Vict.c.95,s.62. 
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judge  or  registrar  of  a  county  court ;  where  sworn  before  Chap.  V. 
a  judge  or  registrar,  no  fee  for  the  affidavit  is  payable ; 
bat  where  sworn  before  a  master  extraordinary  in  Chan- 
cery, or  any  other  authorized  person,  the  fee  may  not  be 
more  than  one  shilling,  and  forms  a  portion  of  the  costs  in 
the  caose  (m). 

Successive  Summonses'] — Where  the  summons  has  not  SucceniT© 
been  served,  successive  summonses  may  be  issued  by  the  »«™nio«»«"- 
r^strar  without  entering  a  new  plaint,  unless  the  non- 
serrice  has  been  caused  by  the  fact  of  the  defendant's 
having  removed  from  the  address  given  before  the  entry  of 
the  pudnt,  or  unless  the  plaintiff  has  given  a  wrong  or 
insufficient  address ;  but  if  the  bailiff  ascertains  that  the 
defendant  has  removed  to  some  other  place  within  the 
district  of  the  court,  he  may  serve  the  summons  there^ 
indorang  on  the  copy  thereof  the  new  address.  Succes- 
sive  summonses  bear  the  same  date  and  number  as  the 
first,  and  are  a  continuance  of  it;  but  no  successive  sum- 
mons may  be  issued  on  a  plaint  which  has  been  entered 
more  than  three  months  (n). 

Summons  to  save  Statute  of  Limitations.] — Successive  Summons  to 
summonses  mav  be  issued  without  leave  of  the  court  for  »v«.Stotute  of 
the  purpose  oi  preventing  the  operation  of  any  statute    ""*     °'*** 
wbereby  the  time  for  the  commencement  of  any  action  is 
or  may  be  limited.     The  first  and  each  subsequent  sum- 
mons is  in  force  for  twelve  calendar  months  from  the  time 
of  issue,  including  the  day  of  issuing,  and  such  subsequent 
summons  must  be  issued  before  the  expiration  of  the  pre- 
vious summons,  and  entered  in  the  plaint  book.     On  en- 
tering the  plaint  in  the  first  instance,  the  usual  fee  must 
be  paid ;  but  for  such  subsequent  summons  no  further  fee 
i^ed  be  paid,  nor  is  it  necessary  that  any  attempt  be  made 
to  serve  the  first  summons,  unless  the  plaintiff  require  the 
same.    The  successive  summonses  are  a  continuance  of 
the  action  on  and  tcom  the  day  on  which  the  first  summons 
was  issued  (o). 

(■)  9  ft  10  Vict.  c.  95,  8.  62 ;  and  obliged  to  be  sworn  before  a  Com- 

^^  20  Vict  c.  108,  8.  58.    See  missioner,  the  fee  it  paid  by  the 

win  8.  App.    ThU  fee,  by  a  recent  bailiff;  to  whom  it  if  repaid  by  the 

'cgulation  of  the  treasunr,  is  not  treasurer  at  his  audit, 
'^w  paid  by  the  suitor.    Where  the  (n)  Rule  60. 

tffidtTit  is,  by  reason  of  the  una-  (o)  Rule  220. 

voidable  absence  of  the  registrar, 
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P^*^^  ^'  Where  a  summons  has  been  served  in  due  time  to  pre- 

vent the  operation  of  any  statute  of  limitations,  and  either 
party  dies  after  such  service  and  after  the  lapse  of  tJie 
period  within  which  it  is  provided  that  an  action  may  be 
brought^  proceedings  may  be  taken  by  or  against  the  sur- 
viving party,  or  by  or  against  the  personal  representative 
of  the  deceased  party,  within  one  year  from  the  day  of 
holding  the  court  at  which  the  smnmons  required  the  de- 
fendant to  appear  (p ). 


Judgment  by 
default 


How  obtained. 


Judgment  by  Default."] — In  actions  for  debts  or  liqui- 
dated money  demands  exceeding  twenty  pounds,  or  what- 
ever the  amount  claimed  in  actions  for  the  price  or  value 
of  goods  or  chattels  which,  or  some  part  ol  which,  were 
sold  and  delivered  to  the  defendant,  to  be  dealt  with  in 
the  way  of  his  trade,  profession,  or  calling,  the  plaintiff 
may  obtain  a  summons  for  judgment  by  de&ult  (9).  This 
must  be  personally  served  twelve  clear  days  before  the 
return-day  (r).  K  the  defendant  does  not  at  least  six 
clear  days  before  such  day  give  notice  in  writing,  simed 
by  himself,  his  attorney  or  agent,  to  the  registrar,  01  hia 
intention  to  defend,  or  to  object  to  the  jurisdiction  of  the 
court,  where  action  brought  for  a  trade  debt  under  sect.  2 
of  30  &  31  Vict.  c.  142,  the  plaintiff  may,  on  or  within 
one  month,  in  the  latter  case  two  months,  after  the  return- 
day,  have  judgment  entered  up  against  the  defendant  for 
the  amount  of  his  claim  and  costs ;  the  costs  are  taxed  by 
the  registrar.  The  order  upon  this  judgment  is  for  pay- 
ment forthwith,  or  at  such  time  or  times,  and  by  such 
instalments,  if  any,  as  the  plaintiff  or  his  attorney  or  agent 
has  bv  writing  consented  to  take  at  the  time  of  the  entry  of 
the  plaint  (^.  If  the  defendant  gives  notice  of  defence  or 
objection,  t^e  action  is  heard  in  the  ordinary  course;  but  the 
registrar  must  in  any  event,  inmiediately  amr  the  last  day  for 


(p)  Rule  221. 

(9)  19  &  20  Vict,  c  108,1. 8,  and 
80  &  31  Vict.  c.  142,  s.  2. 

(r)  If  the  summons  issued  under 
sect.  2  of  80  &  81  Vict.  c.  145,  it 
may  be  served  by  the  plaintiff  or  his 
attorneyi  or  by  some  clerk  or  ser- 
vant in  the  permanent  employ  of 
the  plaintiff  or  his  attorney. 

(«)  19  &  20  Vict  c.  108,  8.  28, 
and  80  &  31  Vict.  c.  142,  s.  2,  and 
Rule  40.    See  form  of  summons,  1 1, 


App.  Where  an  action  upon  which 
the  special  summons  authorised  by 
sect.  2  of  80  &  81  Vict.  c.  142,  is 
defended,  it  would  appear  that  the 
judge  is  not  bound  to  order  payment 
at  the  time  or  times  at  which  the 
plaintiff  has  consented  to  accent 
payment,  though  probably  he  would 
be  indisposed  to  order  payment 
otherwise  than  on  the  plaintiff's 
terms. 
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giving  the  notice,  send  a  letter  to  the  plaintiff  by  post.      Chap.  v. 

stating  whether  the  defendant  has  or  has  not  been  served 

with  the  summons,  and  whether  he  has  or  has  not  given 
notice  of  his  intention  to  defend  (0- 

Where  the  summons  is  served  imder  sect.  2  of  30  &  31 
Vict,  c.  142,  the  service  must  be  proved  by  affidavit. 

(«)  19  2c  20  Vict  c.  108,  s.  29.     See  form  8,  App. 


v.s. 
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Notice  to  pretbnt  Judgmbht 
BY  Default,  88. 

Jury,  89 : 

Notice  of  Demand  qf. 

Deposit. 

Notice  of  to  other  Party. 

JurorSf  how  summoned. 

Procuring  Eyidbncb,  91 : 
Documents. 
Notice  to  Adndt. 
Notice  to  Produce. 
When  unnecessary. 
Form  of. 
Service. 
Inspection   and  Discovery  of 

Documents. 
Interrogatories. 
Affidavits,  how  sworn. 

Witnesses,  98: 
Summons  to. 
Boohs  and  Papers  in    their 

Possession. 
Service  of  Summons. 
Expenses. 

Withdrawal  of  Cause,  100. 


Judgment  by  Judgment  by  Confession.'] — Previous  to  the  passing  of 
con&nion.  ^he  Statute  13  &  14  Viet.  c.  61,  no  means  existed  hy 
which  a  judgment  bj  confession  or  consent  could  be 
entered ;  so  that  although  a  defendant  was  satisfied  with 
the  correctness  of  the  claim  made  against  him,  and  was 
Tesdj  to  give  to  the  plaintiff  suing  the  security  of  a 
judgment,  no  such  judgment  could  be  obtained  without 
the  plaintiff  continuing  his  action,  summoning  his  wit- 
nesses, and  appearing  before  the  judge  on  the  dav  appointed 
for  the  hearing,  when  judgment  was  given  in  the  ordinary 
course ;  by  wmch  the  derendant  was  compelled  to  pay  the 
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costs  of  the  hearing  of  the  plaintiff's  witnesses.     By  sec-     Chap.  VI. 
dons  8  and  9,  however,  of  that  act  this  is  remedied ;  and 
now,  any  person  against  whom  a  plaint  has  been  entered 
may,  whether  he  is  summoned  upon  it  or  not,  m  the  pre- 
sence of  the  registrar  of  the  court,  or  one  of  his  clerks,  or 
in  the  presence  of  an  attorney  of  one  of  the  superior  courts, 
sign  a  statement,  confessing  and  admitting  the  amount  of 
the  debt  or  demand  for  which  the  plaint  was  entered,  or 
part  thereof  (a).     This  confession  must,  by  the  rules  of 
practice,  be  delivered  to  the  registrar  five  clear  days  before 
the  return  of  the  summons  (6) :  it  may,  however,  be  made 
and  delivered  to  the  registrar  at  any  time  before  the  cause 
is  called  on,  but  then  the  defendant  will  be  liable  to  pay 
the  costs  which  the  plaintiff  may  have  incurred  in  conse- 
quence of  the  defenoant's  delay.     The  registrar  must,  as 
soon  as  conveniently  may  be  after  receiving  the  defendant's 
statement,  send  notice  (c)  thereof  to  the  plaintiff  by  the 
post,  or  by  causing  it  to  be  delivered  at  his  usual  place  of 
abode  or  business ;  whereupon  the  plaintiff  need  not  prove 
the  debt  or  demand  so  confessed ;  but  the  judge  at  the 
next  sitting  of  the  court,  whether  the  paities  or  either  of 
them  attend  or  not  (upon  proof  by  affidavit  (rf)  of  the  sig- 
Batare  of  tlie  defendant,  if  such  statement  was  not  made 
in  the  presence  of  the  registrar  or  one  of  his  clerks),  may 
proceed  to  give  judgment  for  the  debt  or  demand  in  the 
same  manner  and  subject  to  the  same  conditions  as  if  he 
lud  tried  the  cause,  and  given  judgment  in  the  ordinary 
way(0. 

Judgment  by  il^rcemwi^.]— Where  a  defendant  is  willing  Judgment  by 
to  consent  to  a  judgment  being  entered  against  him,  the  "sreement. 
matter  need  not  come  before  the  court  at  all,  since,  if  he 
can  agree  with  the  plaintiff,  not  only  upon  the  amount  of 
the  debt  or  demand  due  in  respect  of  which  the  plaint  haa 
been  entered,  but  also  upon  the  amount  of  the  costs  in- 
curred by  the  plaintiff  in  addition  to  the  court  fees,  and 
upon  the  terms  and  conditions  upon  which  the  whole  shall 
pc  paid,  and  both  parties  sign  a  statement  to  that  effect, 
in  the  same  manner  as  is  provided  in  cases  under  sect.  8, 
M  given  above,  the  judgment  may  be  entered  aocord- 
^8'7(/)-     The  registrar,  when  the  parties  have  signed 

(a)  IS  Jc  14  Vict,  c  61,  t.  8,  p.  392.  (d)  See  form  101,  App. 

8w  form  100.  App.  (e)  13  &  14  Vict  a  61,  s.  8. 

{h)  Rule 265.  (/;  Ib.s.  9.    See  form  104,  App. 
(c)  See  forms  102,  108,  App. 

G2 
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84  Objections  by  Defendant  to  Jurisdiction. 

Part  I.       the  statement,  must  receive  it,  and  (upon  proof  by  affi- 

davit  (g)  of  the  signature  of  the  parties,  if  the  statement 

has  not  been  made  in  his  or  his  clerk's  presence),  must 
enter  up  judgment  for  the  plaintiff  for  the  amount  of  the 
debt  or  demand  agreed  upon,  and  upon  the  terms  and  con- 
ditions mentioned  in  the  statement  (A).  The  amount  of 
the  plaintiff's  costs  confessed  as  above  must  be  stated  sepa- 
rately (i).  A  judgment  so  obtained  is  of  the  same  effect, 
and  is  enforceable  in  the  same  manner,  as  an  ordinary 
judgment  of  the  court  (A). 

Objection  by  Objection  by  Defendant  to  Jurisdiction,^ — Where  the 

defendant  to  plaintiff  claims  more  than  20/.  in  actions  of  contract,  or 
more  than  5/.  in  actions  of  tort,  the  defendant  may  give 
notice  that  he  objects  to  the  action  being  tried  in  the 
county  court,  and  give  security,  to  be  approved  of  by  the 
registrar,  for  the  amount  claimed,  and  the  costs  of  trial  in 
one  of  the  superior  courts  of  common  law,  not  exceeding 
in  the  whole  the  sum  of  1 50/.,  and  upon  this  all  proceedings 
in  the  county  court  will  be  stayed.  The  entry  of  the 
plaint  is  a  sufficient  commencement  of  the  suit  to  prevent 
the  operation  of  any  statute  of  limitation.  This  power 
does  not  prevent  the  removal  of  a  cause  by  certiorari  in 
the  usual  way  (/). 

Where  a  defendant  intends  to  avail  himself  of  the  above 
power  he  must  give  notice  by  post  of  such  intention  to  the 
registrar  and  to  the  plaintiff  five  clear  days  before  the  re- 
turn-day of  the  summons,  and  name  therein  the  parties 
whom  he  proposes  to  be  his  sureties,  or  state  his  willing- 
ness to  deposit  money  in  lieu  of  giving  security ;  and  if  he 
fails  to  give  such  security,  or  to  make  such  deposit,  before 
the  return-day,  or  fails  to  give  notice  of  his  intention  to 
object,  he  will  not  be  entitled  to  object  to  the  action  being 
tried  in  the  county  court  (m). 

Where  a  defendant  has  been  served  with  a  summons 
under  sect.  2  of  30  &  31  Vict.  c.  142,  he  may  object  to 
the  jurisdiction  of  the  court,  stating  the  grounds  of  his 
objection  (n). 

(g)  See  form  74,  A  pp.  court  on  the  ground  that  no  part  of 

{h)  13  &  14  Vict  c.  6],  s.  9.  the  goods  or  chattels  in  respect  of 

(i)  Rule  184.     See  form  45,  App.  which  the  action  is  brought  were 

(k)  13  &  14  Vict.  c.  61,  s.  9.  purchased  by  him  for  the  purpose  of 

(/)  19  &  20  Vict  c.  108,  8.  39.  being  dealt  with  by  him  in  the  way 

(m)  Rule  60.  of  his  trade,  profession  or  calling, 

(n)  The  defendant,  it  would  seem,  and   that  they  were   not  so   dealt 

may  object  to  the  jurisdiction  of  the  with. 
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WAere  Cause  ordered  for  Trial  by  Superior  Coicr/.]—     Cmat.  VI. 
Wtere  in  any  action  of  contract  within,  or  reduced  by  ^^^^^^  cwmt 
set-ofi^  or  otherwise,  to  or  within,  50L  the  cause  has  been  ordered  by 
ordered  to  be  tried  in  a  county  court  after  issue  joined,  the  Mpoioreoart 
plaintiff  must  lodge  with  the  registrar  the  order  and  issue,  ^^j-  j,^^  * 
The  judge  must  appoint  a  day  for  hearing,  notice  of 
which  must  be  sent  by  post  or  otherwise,  by  the  registrar, 
to  both  parties  or  their  attorneys  (o).     The  day  must  be 
so  fixed  as  to  secure  a  reasonable  notice  of  trial,  but  not 
necessarily  ten  days'  notice  ( p).     After  the  hearing,  the 
registrar  must  certify  the  result  to  the  master's  office  (9). 
In  accordance  with  the  certificate,  judgment  will  be  signed 
in  the  superior  court  f  r). 

Where,  however,  the  order  has  been  made  before  issue 
joined  the  plaintiff  must  lodge,  with  the  original  writ  and 
the  order  a  statement  of  the  name,  address  and  descrip- 
tion of  himself  and  of  the  defendant,  and,  where  the  writ 
is  not  specially  indorsed,  of  the  particulars  of  his  claim  or 
cause  of  action  («)• 

Where  in  any  action  of  tort  the  cause  has  been  remitted 
lor  trial  in  a  county  court  the  plaintiff  must  lodge,  with 
the  original  writ  and  order,  a  statement  of  the  name, 
address  and  description  of  himself  and  of  the  defendant, 
and  of  his  cause  of  action,  signed  by  himself  or  his  at- 

tomey(0- 

After  the  lodgment  of  the  order  in  an  action  of  con- 
tract the  proceedings  are  the  same  as  if  the  action  had 
been  commenced  in  the  county  court ;  and  in  an  action 
of  tort  the  court  to  which  the  cause  is  remitted  has  the 
same  powers  and  jurisdiction  with  respect  to  the  cause  as 
if  it  had  been  commenced  in  such  court  by  agreement 
of  parties,  under  sect  23  of  19  &  20  Vict.  c.  108,  and  all 
the  proceedings  are  the  same.  In  both  cases  as  many 
copies  of  the  statements  are  to  be  delivered  as  there  are 
defendants,  and  upon  the  lodgment  of  the  writ,  order  and 
statement,  the  registrar  is  to  indorse  upon  the  first  the 
date  of  the  lodgment  and  appoint  a  dajr  for  the  hearing, 
which,  unless  otherwise  ordered  by  the  judge,  is  to  be  the 


(0)  19  &  20  Vict.  c.  108,  s.  26,  p.  cases,  see  CopcuU  v.  Great  Western 

394.    Form  45,  A  pp.  Railwap   Company,  L.  R.,  2  C.  P. 

(9)  IpBwick  Gas  Company  v.  Nor-  465,  and  pottt  Chap.  XV 11. 

moM^lSUT,  290.  («)  30  &  81  Vict.  c.  142.  •.  7. 

(a)  Form  65,  App.  p.  393,  Rule  68. 

(f)  19  Sf  20  Vict.  c.  108,  s.  26.  (0  Ibid.  •.  10,  p.  393,  Rule  70. 
if  to  moving  to"  a  new  trial  in  these 
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Payment  of  Money  into  Court. 


Part  I. 


day  on  which  summonses  are  being  made  returnable  on 
the  day  of  lodgment.  The  registrar  is  to  give  notice  of 
the  day  to  both  parties  by  post  or  otherwise  ten  clear  days 
before  such  day  and  send  to  each  defendant  (#). 


Payment  of 
money  into 
court. 


Notice  to 
plaintiflT. 


Where  plaintiff 
accepts  it. 


Where  plaintiff 
proceeds. 


Payment  of  Money  into  CourtJ] — A  defendant  may  pay 
into  court  such  sum  of  money  as  he  thinks  a  full  satis- 
faction for  the  demand  of  tne  plaintiff,  together  with 
the  costs  incurred  by  the  plaintiff  up  to  the  time  of  such 
payment  (0>  five  clear  days  before  the  return-day  of  the 
summons  (w),  and  notice  of  the  payment  must  be  com- 
municated by  the  registrar  of  the  court  to  the  plaintiff  (x), 
within  twenty-four  hours  after  the  payment  by  the  deien- 
dant,  by  post  {y).  The  defendant  may,  however,  at  any 
time  afterwards,  and  before  the  return-day,  pay  money 
into  court,  with  such  costs,  subject  to  an  order  to  be  made 
by  the  judge  on  the  defendant  to  pay  such  expenses  as 
the  plaintiff  may  have  incurred  in  preparing  for  trial,  or 
attending  the  court,  before  the  notice  of  such  payment  was 
received  by  him,  and  the  registrar  must  give  notice  thereof 
to  the  plaintiff  in  the  same  manner  (js). 

If  the  plaintiff  elects  to  accept  in  fiill  satisfaction  of  his 
claim,  including  his  costs,  the  sum  so  paid  into  court,  and 
sends  to  the  registrar  and  to  the  defendant  by  post,  or 
leaves  at  the  re^strar's  oflSce  and  at  the  defendant's  place 
of  abode  or  business,  a  written  notice,  stating  such  accept- 
ance, within  such  reasonable  time  before  the  return-day 
of  the  summons  as  the  time  of  payment  by  the  defendant 
has  permitted,  the  action  will  abate,  and  the  plaintiff  will 
not  be  liable  to  any  further  costs.  But  in  default  of  such 
notices  the  cause  will  proceed  {a). 

If,  however,  the  plaintiff  elects  to  proceed,  and  he 
recovers  no  further  sum  in  the  action  than  was  paid  into 


(f)  so  &  81  Vict  c  142,  88.  7,  10, 
Rules  68  to  71. 

(/)  9  &  10  Vict,  c  95,  s.  82. 
Where  the  sum  claimed  exceeds 
20/.  the  costs  of  plaintiff's  attorney 
must  be  included  in  the  payment 
Rule  78. 

(«)  Rule  78. 

(«)  9  &  10  Vict  c.  95,  8.82.  See 
forms  20  and  29  of  notice  of  pay- 
ment of  whole  and  of  part  A  pp. 

(y)  Rule  78.  By  Rule  218,  "in 
all  cases  where  anything  is  required 
by  the  rules  of  practice  to  be  done 


within  a  period  of  twenty- four  hours, 
or  within  a  period  of  forty-eight 
hours,  no  part  of  Sunday,  Good 
Friday,  the  day  next  after  Good 
Friday,  or  Christmas-day,  or  any 
day  appointed  by  royal  proclama- 
tion for  a  public  fast,  humiliation  or 
thanksgiving,  or  any  day  on  which 
the  offices  of  the  court  shall  be 
closed  by  order  of  the  Lord  Chan- 
cellor, shall  be  included  in  the  com- 
putation of  such  periods." 

(s)  Rule  78. 

(a)  Rule  74. 
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oomty  he  mast  pay  to  the  defendant  the  costs  incurred     Chaf.VI. 
by  Um  after  the  pajment  into  court.     The  costs  must  be 
sotUed  by  the  court,  and  an  order  thereupon  will  be  made 
bj  the  court  for  the  payment  of  them  by  the  plaintiff  (&). 

These  rules  apply  where  the  defendant  in  an  action  of 
libel,  remitted  to  the  county  court  under  sect.  10  of  30  & 
31  Vict,  c  142,  pays  money  into  court  under  sect  2  of 
6  &  7  Vict,  c  96. 

Notice  of  Special  Defence.'] — A  defendant  cannot  at  Notice  of  spe- 
the  trial  set  up  as  a  defence — set-off,  infancy,  coverture,  cial  defence, 
statute  of  limitations  or  dischar^  under  the  bankrupt  or 
insolTent  acts,  without  the  plaintiff's  consent,  unless  he  toregiitrir. 
has  ^yen  notice  in  writing  ot  his  intention  to  set  up  such 
speeud  defence  to  the  registrar  of  the  court  (c). 

Where  a  defendant    intends  to   set  off  any  debt   or  Set-off! 
demand  alleged  to  be  due  to  him  by  the   plaintiff,  he  Pwrticulari  ot 
must  gire  notice  thereof  in  writing  to  the  registrar,  and 
ddiTer  a  statement  of  the  particulars  of  such  set-off,  at 
learfj  five   clear  day8(rf)  before    the  return-day   of  the 
Bommons  (O- 

Where  the  intended  defence  is  infancy,  the  defendant  Infiincy. 
must  give  notice  thereof  in  writing  to  the  registrar,  at  least 
five  clear  days  before  the  return-day  of  the   summons, 
setting  forth  in  such  notice,  so  far  as  he  is  able,  the  place 
and  date  of  his  birth  (/). 

Where  a  defendant  mtends  to  rely  on  the  defence  of  Coverture, 
covertore,  she  must  give  notice  thereof  in  writing  to  the 
registrar,  at  least  five  clear  days  before  the  return-day  of 
the  summons,  setting  forth  in  such  notice,  so  far  as  she  is 
able,  the  place  and  date  of  marriage,  together  with  the 
christian  name  and  surname  of  her  husband  (g). 

If  the  intended  defence  be  any  statute  of  limitations.  Statute  of 
the  defendant  must  give  notice  thereof  in  writing  to  the  >>«nitationi. 
wgistrar,  at  least  five  clear  days  before  the  return-day  of 
the  summons  (A). 


W  9  k  10  Tiot.  e.  95,  «.  82.  575 1  Id  L.  J^  Bxch.  S36. 

(e)  9    &  10  Vict,   c  95,   c  76.  (rf)  Ctear  days  are  feckone4  by  «x- 

^ere  a  defendant  omitted  to  give  duding  both  the  first  and  last  L{ffin 

notice  of  a  set-oflT,  and  so  was  pre-  t.  Pitcher,  1  Dowl.,  N.  S.  767. 

eluded  from  going  into  it  at  the  (0  Rule  189.      See  as  to  what 

betriog,  it  was  held  be  was  not  particulars  are  sufficient,  <nte» 

Mopped  from  bringing  an  action  (/)  Rule  190. 

for  the  ancoBt.    A^bIm  v.  Stpl^s.  (g)  Rule  191. 

5£ich.  67S;  S.  C,  1  L.  M.  &  P.  (h)  Rule  192. 
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Part  I. 

Discharge 
under  bank- 
rupt or  insol- 
vent acts. 


Libel  or 
slander. 


Equitable 
defence. 


Statutory 
defence. 


Notice  to 
plaintiff. 


Where  a  defendant  intends  to  relj  on  the  defence  of 
a  discharge  under  any  statute  relating  to  bankrupts,  or 
any  act  for  the  relief  of  insolvent  debtors,  he  must  give 
notice  in  writing  to  the  registrar,  at  least  five  clear  days 
before  the  return-day  of  the  summons,  setting  forth  in 
such  notice  the  date  of  his  certificate,  discharge  or  final 
order,  and  the  court  by  which  it  was  granted  or  made  (A). 

Where  in  any  action  for  libel  or  slander  sent  to  a  county 
court  under  30  &  31  Vict.  c.  142,  s.  10,  the  defendant 
relies  as  a  defence  upon  the  fact  that  the  libel  or  slander 
is  true,  he  must  give  notice  in  writing  to  the  registrar,  at 
least  five  clear  days  before  the  day  appointed  for  trial, 
setting  forth  in  such  notice  that  the  libel  or  slander  is  true  in 
substance  ( /).  And  if  he  intends  to  rely  upon  an  apology 
in  mitigation  of  damages  under  sect.  1  of  6  &  7  Vict.  c. 
96  ;  or  upon  an  apology  and  payment  into  court  by  way  of 
defence  under  sect.  2  ;  he  must  give  notice  in  writing  of 
such  intention,  signed  by  himself  or  his  attorney,  to  the 
registrar  five  clear  days  before  the  day  appointed  for  the 
trial  (m). 

Where  a  defendant  intends  to  rely  on  an  equitable  de- 
fence, he  must  give  notice  in  writing  to  the  registrar,  at 
least  five  clear  days  before  the  return-day,  and  must  therein 
state  the  facts  constituting  such  equitable  defence  (w). 

Where  in  any  action  of  tort  the  defendant  relies  upon  a 
statutory  defence,  he  must  give  notice  thereof  in  writing 
to  the  registrar,  at  least  five  clear  days  before  the  return- 
day,  mentioning  the  year,  chapter  and  section  of  the  sta- 
tute on  which  he  relies  (o). 

In  every  case  in  which  the  practice  of  the  court  requires 
notice  of  the  special  defence  to  be  given,  the  registrar  must, 
as  soon  as  conveniently  may  be  after  receiving  the  notice, 
communicate  it  to  the  plaintiflF  by  post,  or  by  causing  it  to 
be  delivered  at  his  usual  place  of  abode  or  business ;  the 
defendant  need  not  however  prove  on  the  trial  that  the 
notice  was  communicated  to  the  plaintiff  by  the  regis- 
trar {p\ 

In  the  above  cases  as  many  copies  of  the  notice  must  be 
delivered  as  there  are  opposite  parties,  and  an  additional 
copy  to  be  filed ;  and  the  registrar  must,  within  twenty- 
four  hours  Grom  receiving  it,  transmit  by  post  one  copy  of 


{k)  Rule  198. 
(0   Rule  94. 
(m)  Rule  72. 
(n)  Rule  95. 


(o)  Rule  96. 

(  p)  9  &  Id  Vict  c.^5,  8.  76.  See 
forms  of  notice,  30  to  33,  App. 
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such  notice  to  each  of  the  parties  {q).  If  the  defendant  Chap.  VI. 
omits  to  give  this  notice,  and  the  plaintiflF  will  not  consent 
at  the  hearing  to  the  defendant's  availing  himself  of  such 
defence,  the  judge  may,  on  such  terms  as  he  thinks  proper, 
adjourn  the  hearing  of  the  cause  to  enable  the  defendant 
to  rive  notice  (r). 

Where  the  defence  is  a  tender,  it  will  not  be  available  Tender, 
unless,  before  or  at  the   hearing  of  the  cause,  the  de- 
fendant pays  into  court  (which  payment  may  be  made 
iHi-ithout  costs)   the  amount  alleged    to  have  been  ten- 
dered («). 

In  cases  where  the  amount  claimed  exceeds  20/.,  if  the  Notice  to  pre- 
suramons  has  been  issued  under  sect.  28  of  the  19  &  20  jent  judrnneot 
Vict  c  108,  the  defendant  must  have  given  notice  that  he  ^  <'«'*'**^ 
intends  to  defend,  six  clear  days  bewre  the  hearing,  or 
judgment  by  default  will  be  entered  (0-     And  in   cases 
where  any  portion  of  the  amount  claimed  is  for  goods  sold 
and  delivered  to  be  dealt  with  in  the  defendant's  trade,  pro- 
fession or  calling,  if  the  summons  has  been  issued  under 
Beet.  2  of  30  &  31  Vict.  c.  142,  the  defendant  must  have 
given  notice  that  he  intends  to  defend  or  object  to  the  juris- 
diction of  the  court  six  clear  days  before  the  hearing,  as 
judgment  by  default  will  be  entered. 

JwryJ] — In  any  action  where  the  amount  claimed  Jury, 
exceeds  5/.  (w),  the  plaintiff  or  defendant  may  require  a 
juiy  to  be  summoned,  and  in  actions  under  5/.  the  judge 
may  in  his  discretion,  on  application  of  either  of  the 
parties,  order  that  the  action  be  tried  by  a  jury  (t?).  The 
number  of  jurymen  impanneUed  and  sworn  at  the  trial  is 
five  (u>). 

Notice  of  Demand  of ,'] — Every  notice  of  a  demand  of  Notice  of  de- 
a  jury  must  be  made  in  writing  to  the   registrar   three  ™*''^  ^^' 
dear  days  before  the  day  of  the  hearing,  and  the  sum- 
mons to  the  jurors  must  be  delivered  to  the  bailiff  forth- 
with (or). 

Where  notice  of  a  demand   of  a  jury  has  not  been 
given  in   due   time,  or  if  at   the   hearing  both  parties 

(<?)  Role  97.  («)  9  &  10  Vict  c.  U,  s.  70.  p.  394. 

in  Rule  110.  (»)  lb. 

{»)  Rule  98.  (tt^)  lb.  s.  73.  p.  396. 

W  Jnu,  p.  80.  (*)  Rule  104. 
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Jury,  how  Summoned. 


Pabt  I. 


Deposit. 


Notice  of  to 
other  party. 


desire  to  try  W  a  jury,  the  judge  ma^>  on  euch  terms 
as  he  thinks  fit,  adjourn  the  cause  in  order  that  the 
necessary  steps  for  such  trial  may  take  place  accord* 

The  party  requiring  a  jur^  to  be  summoned  must,  at 
the  time  of  giving  me  notice  to  the  registrar,  pay  to 
him  five  shillings  for  payment  of  the  jury ;  this  sum  forms 
part  of  the  costs  in  the  cause,  unless  it  is  otherwise  ordered 
by  the  jud^(2r). 

The  r^strar  must  cause  notice  of  the  demand  of  a  jury 
by  either  party  to  be  communicated  to  the  other  party, 
either  by  post,  or  by  causing  it  to  be  delivered  at  his  usual 
place  of  abode  or  business.  It  is  not,  however,  necessary  tat 
either  party  to  prove  on  the  trial  that  such  notice  was  com- 
municated to  the  other  party  by  the  registrar  (a). 


Jurors,  how 
summoned. 


Jurors ,  how  summoned  J] — The  sheriff  of  every  county, 
and  the  high  bailiffs  of  Westminster  and  Southwark,  must 
cause  to  be  delivered  to  the  registrar  of  the  court  a  list 
of  persons  (]^ualified  and  liable  to  serve  as  jurors  in  the 
court  of  assize  and  nisi  prius  for  their  county,  city  and 
borough  respectively  within  fourteen  days  from  the  receipt 
of  the  jury  book  from  the  derk  of  the  peace  of  the  county 
or  other  officer,  each  list  containing  only  the  names  of 
persons  residing  within  the  jurisdiction  of  the  court ;  for 
which  list  those  officers  are  entitled  to  receive  a  fee  after 
the  rate  of  2d  for  every  folio  of  seventy-two  words ;  and 
whenever  a  jury  is  required,  the  registrar  of  the  court 
must  cause  so  many  of  the  persons  named  in  the  list,  as 
are  needed  in  the  opinion  of  the  judge,  to  be  summoned  (b) 
to  attend  the  court  at  a  time  and  place  to  be  mentioned 
in  the  summons  (c).  The  persons  so  summoned  must 
attend  at  the  court  at  the  time  mentioned  in  the  sum- 
mons ;  in  default  of  attendance,  they  forfeit  such  sum  of 
money  as  the  judge  may  direct,  not  being  more  than  5/L 
for  each  default.  The  delivery  of  the  summons  to  the 
person  whose  attendance  is  required,  or  to  his  wife  or 
servant,  or  any  inmate  at  his  usual  place  of  abode,  trading, 
or  dealing,  is  good  service.     No  person  can,  however,  bs 


(y)  Rule  105. 

(s)  9  &  10  Vict.  c.  05,  i.  71.  p. 
895. 

(a)  9  &  10  Vict  c.  95,  s.  70,  p. 
394.    See  form  of  Notice,  48,  App. 


{h)  By  Rule  SO,  the  Dumber  of 
jur3rmen  summoned  shall  he  ten,  an- 
lets  the  judge  otherwise  orders* 

(c)  See  form  of  summons,  47i 
App. 
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smmnoiied  or  compelled  to  serve  on  a  jury  more  than  twice     Csaf.  n. 

in  one  year,  or  who  has  been  summoned  and  has  attended  ' 

an  J  jury  at  the  assizes,  or  any  court  of  nisi  prius,  or  at  the 
central  criminal  court  for  the  same  county,  within  six 
emlendar  months  next  be£are  the  delivery  of  the  sum- 
mons (</)• 

It  win  be  seen  by  sect  73  of  the  9  &  10  Vict  c.  95  (e), 
that  if  there  are  several  successive  jury  cases,  it  is  not 
necessary  to  impannel  a  fre^  jury  in  each  case,  nor  need 
the  jurymen  be  even  re-sworn.  If,  therefore,  there  are 
many  jury  cases  appointed  for  one  da^,  after  summoning 
a  jury  in  the  first  two  or  three  cases,  it  is  xmneeessaiy  to 
summon  more ;  the  deposit  of  5$,  must,  however,  still  be 
taken  in  each  case  ttcm  the  party  requiring  the  jury,  for 
their  payment 

Procuring  documentary  EoidenceJ] — Documents  in  a  Procuring  evU 
party's  own  possession  may  be  produced  at  the  trial  by  <l«n«e. 
nim.     If,  however,  by  such  production  any  expense  would 
be  incurred,  either  party  proposing  to  give  in  evidence  a 
judgment  of  a  superior  court,  or  any  other  document,  Documentt. 
whether  printed  or  written,  may,  by  a  demand  in  writing  Notice  to  ad. 
made  a  reasonable  time  before  the  hearing,  require  the  n"^ 
other  party  to  admit  (saving  all  just  exceptions  to  the 
admissibility  of  such  document  in  evidence)  the  document 
to  be  read  in  evidence  without  proof;  and  if  such  demand 
be  not  made,  no  costs  of  proving  such  document  will  be 
allowed,  unless  the  ludge  otherwise  orders.     Kthe  demand 
is  not  complied  with,  and  the  judge  thinks  it  reasonable 
that  the  admission  should  have  been  made,  the  party  re- 
fusing will  have  to  bear  the  expense  of  proving  such  docu- 
ment, whatever  may  be  the  event  of  the  cause  (/). 

Where  any  documents  are  produced  to  the  court  from 
proper  custody,  they  are  to  be  read  without  further  proof, 
if  they  appear  to  be  genuine,  and  if  no  objection  be  taken 
thereto ;  and  if  their  admission  be  objected  to,  the  judge 
may  adjourn  the  hearing  for  the  prooi  of  the  documents, 
and  the  party  objecting  Lb  to  pay  the  costs  caused  by  the 
objection,  in  case  the  documents  shall  afterwards  be 
proved,  unless  the  judge  shall  otherwise  order  ig), 

(d)9  9t\0  Vict.  c.  95,  t.  72,  p.  (/)  Rule  102. 

395.  (g)  Rule  108. 

(#)  App.  p.  S96. 


Digitized  by  VjOOQIC 


92 


Notice  to  Produce, 


Part  L 

Notice  to  pro- 
duce. 


When  un- 
neceiMry. 


Notice  to  Produce.'] — When  any  written  instniments 
are  in  the  hands  of  the  adversary,  he  should  be  served 
with  a  notice  to  produce  them  at  the  trial  {d) ;  if  not  then 
produced,  and  they  are  shown  to  be  in  his  possession  or 
control,  secondary  evidence  may  be  given  of  their  con- 
tents (tf ).  The  object  of  a  notice  to  produce  is  only  to 
give  the  opposite  party  sufficient  opportunity  to  produce 
it  if  he  pleases,  and  not  that  he  may  be  enabled  to  prepare 
evidence  to  explain,  nullify  or  confirm  it ;  and,  therefore, 
where  the  document  is  in  court  at  the  time  of  the  trial,  a 
notice  to  produce  it  immediately  is  sufficient  to  render 
secondanr  evidence  of  its  contents  admissible  if  it  be  not 
produced  (/)• 

Whether  there  is  sufficient  proof  that  the  opposite 
party  has  in  his  possession  the  required  document  is  a 
question  for  the  judge,  who  may  hear  evidence  to  dis- 
prove his  possession  (^).  Where  the  document  belongs 
to  the  party,  slight  evidence  is  sufficient  to  prove  pos- 
session (A) ;  and  if  the  instrument  was  in  the  possession 
of  the  party  at  the  time  of  the  service  of  the  notice,  he 
cannot  afterwards  voluntariljr  part  with  it,  so  as  to  eet 
rid  of  the  eflfect  of  the  notice  (t).  If  last  seen  in  nis 
possession,  he  must  trace  it  out  of  his  possession  (i). 
Where  a  document  is  in  the  hands  of  an  agent  of  the 
party,  a  notice  to  produce  it  should  be  served  on  the  party, 
and  not  a  summons  on  the  agent  (/). 

There  are  six  cases  in  which  a  notice  to  produce  is 
unnecessary:  1.  Where  the  instrument,  which  is  in  the 
adversary's  possession,  and  that  tendered,  are  counter- 
parts, or  duplicate  originals  (m).  2.  Where  the  docu- 
ment required  is  itself  a  notice,  as  a  notice  to  quit,  of 
dishonour  of  a  bill,  &c.  (n).  3.  Where,  from  the  nature  of 
the  action,  the  defendant  must  know  that  he  is  charged 
with  the  possession  of  it,  as  in  trover  for  a  bond  (o).  4. 
Where  the  adverse  party  has  obtained  the  document  by 


{d)  Roficoe  on  Evid.  11th  edit, 
p.  8. 

(#)  y/.-O.  V.  Le  Merchant^  2  T.  R. 
201,  n. 

(/)  Dwyer  v.  Collins,  7  Exch. 
689 :  S,  Cm  21  L.  J.,  Exch.  225. 

ig)  Harvey  ▼.  Mitchell,  2  M.  & 
R.  Z^. 

(h)  Henry  v.  Leigh,  8  Camp.  502. 

(<)  Per  Dallas,  C.  J.,  Gow.  104. 


(*)  ft.  V.  TkutUwood,  83  St.  Tr. 
757. 

(/)  Sinclair  t.  Stephenton,  1  C.  ft 
P.  582. 

(m)  Per  Baylev,  J.,  Colling  ▼. 
Treeweekf  6  B.  &  C.  898. 

(n)  lb. ;  Doe  v.  Somerton,  7  Q.  B. 
58. 

(o)  How  V.  Hall,  14  East,  274. 
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force  or  fraud  (p).     5.  Where  the  adverse  party,  or  his     Chaf.VI. 
attornej,  has   admitted  that    the  document    is  lost  (9). 
Lasdy,  by  the  17  &  18  Vict  c.  104,  s.  165,  merchant 
seam^  need  not  produce  or  give  notice  to  produce  their 
agreement  with  the  master  of  the  ship. 

The  notice  may  be  verbal,  but  it  is  safer  to  ^ve  it  in  Form  of. 
writing.  It  must  specify  the  documents  sufficiently  to 
mfomi  the  adversary  what  he  is  called  on  to  produce, 
but  need  not  specif  them  individually.  Thus  a  notice 
to  produce  **aU  letters  written  by  the  plaintiff  to  the 
defendant  relating  to  the  matters  in  dispute"  is  suf- 
ficient (r). 

The  notice  should  be  served  on  the  attorney  of  the  Service, 
opposite  party  («),  or  on  the  party  himself  (O9  a  reasonable 
time  before  the  trial  (u).  Each  case  must  depend  upon  its 
its  particular  circumstances,  and  the  judge  must  decide 
whether  the  notice  was  given  in  reasonable  time  to  enable 
the  party  to  produce  the  document  (x). 

In  the  case  of  a  new  trial  a  notice  to  produce,  served 
upon  the  opposite  party  or  his  agent  before  the  first 
tnal,  may  be  used  against  such  party  without  re- 
8errice(y). 

Inspection  and  Discovery  of  DocumentsJ] — Where  the  intpectionand 
plaintiff  or  de&ndant  is  desirous  of  inspecting  any  written  ditcovery  of 
(Hr  printed  document  or  instrument  in  which  he  has  an  in-    o«"™^n*^ 
terest,  and  to  the  production  of  which  he  is  entitled  for  the 
purposes  of  the  action,  and  which  is  in  the  possession  or 
control  of  the  other  party,  the  plaintiff  or  defendant  may, 
five  dear  days  before  the  day  of  hearing,  give  notice  to  the 
other  party,  by  post  or  otherwise,  that  he  or  his  attorney 
deares  to  inspect  such  document  or  instrument,  describing 
the  same,  at  any  place  to  be  appointed  by  the  other  party ; 
if  the  holder  neglect  or  refuse  to  appoint  such  place,  or  to 
allow  the  plaintiff  or  defendant  or  his  attorney  to  inspject  it 
^thin  three  days  after  receiving  such  notice,  the  judge 
nuiy,  in  his  discretion,  on  the  day  of  hearing,  adjourn  the 


(P)  letdt  T.  Cook,  4  Egp.  256. 

(9)  A  ?.  Haworth,  4  C.  &  P.  254. 

(f )  Joeob  ▼.  Lm,  2  M.  &  R,  83  ; 
^•rris  f .  HoHter,  ib.  892 ;  Risers  v. 
<>w<«ee,ib.l79. 

{')  Houmwum  t.  Roberts,  5  C.  & 

(0  Hughfs  w.  Budd,  8  D«wl.  315. 
(»)  llofd  V.  Mo»t^,  10  M.  8(  W. 


478. 

(jt)  Lawrence  t.  Clerk,  14  M.  & 
W.  250.  See  also  Dwper  v.  CoUine, 
7  Exch.  639 ;  S,a,  21  lA  J,,  Excb. 
225. 

iff)  Hope  T.  Beadon,  2  L.  M.  & 
P.  593  ;  S.  C,  21  L  J.,  Q.  B.  25  ;  16 
Jur.  80. 
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Interrogatories. 


Part  I.  cause,  and  make  Buch  order  as  to  costs  as  he  shall  think 
fit(^). 

Where  a  party  desires  the  production  of  any  docu- 
ment,  to  the  production  of  whicdi  he  ifl  entitled  for  the  pur- 
pose of  discovery  or  otherwise,  he  may  make  an  afficUkTit 
that  it  is  in  the  possession  or  power  oi  the  opposite  party, 
and  the  registrar  will  then  make  an  order  that  the  party 
against  whom  the  application  is  made  shall  answer  on  affi- 
davit, stating  what  documents  he  has  in  his  possession  or 
power  relating  to  the  matters  in  dispute,  or  what  he  knows 
as  to  their  custody ;  and  whether  he  objects,  and,  if  so,  on 
what  grounds,  to  the  production  of  those  in  his  possession  or 
power.  The  order  must  state  the  time  for  answeiing,  and 
IS  to  be  served  by  the  bailiff  (a). 

The  party  against  whom  the  order  is  made  must  answer 
on  affidavit  in  accordance  with  the  order,  and  send  the  affi- 
davit to  the  registrar,  who  is  to  send  a  sealed  copy  to  the 
other  side  (i). 

If  after  the  last-mentioned  affidavit  is  filed,  the  party 
making  the  application  requires  a  further  order  thereon,  he 
is  to  apply  to  the  r^strar,  who,  if  there  be  no  matter  of 
fact  or  law  in  dispute,  will  make  an  order  in  writing,  in 
accordance  with  the  &cts.  But  if  there  be  any  matter  of 
fact  or  law  in  dispute,  the  registrar  is  to  transmit  both 
affidavits  to  the  judge,  who  will  appoint  a  time  and  place 
for  hearing  the  amplication  and  make  such  order  thereon  as 
shall  be  just  (c). 


Inferroga* 
tones. 


Interrogatories.'] — Either  party  may  now  obtain  leave  to 
interrogate  the  opposite  party.  For  this  purpose  he  is  to 
apply  to  the  registrar  for  leave  to  deliver  interrogatories, 
and  on  making  the  application  he  must  file  an  affidavit 
made  by  himself  and  his  attorney  or  agent,  or  by  leave  of 
the  registrar  by  his  attorney  or  agent  only,  stating  that  the 
deponent  believes  that  the  plaintiff  will  derive  material  be- 
nefit in  the  cause  from  the  discovery  he  seeks,  and  that 
there  is  a  good  cause  of  action  or  defence  on  the  merits. 
The  registrar  will  thereupon  order  that  the  applicant 
may,  within  a  time  namea  in  the  order,  deliver  to  the 
opposite  party  interrogatories  in  writing,  and  in  the 
order  re<)uure  die  party  mterrogated.to  answer  by  affidavit 


(s)  Rale  76. 

(a)  C.  L.  P.  Act,  1854,  applied 
to  county  courts  by  order  in  council 


of  18th  Nov.  1867. 
(b)  Rule  78. 
{e)  Rule  79. 


Rule  77. 
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ivithin  such  time,  to  be  i^ipointed  by  the  r^istrar^  as  A$U     C«af.  vi. 
enable  the  answers  to  be  ueed  at  the  hearing. 

If  Uie  portj  served  with  the  order  objects  to  answer^  he 
must  file  an  affidavit  stating  his  gronn^  of  objection,  and 
that  ho  will  be  prepcu^  to  show  cause  to  the  court  at  the  re- 
turn-day. If  he  then  successfully  shows  cause,  the  judse 
may  direct  the  cause  to  proceed  or  adjourn  it,  as  he  Uiinks 
fiL  If  he  does  not  successfully  show  cause,  the  jud^  may 
adjoom  the  cause,  and  make  an  order  tor  answenng  the 
interrogatories  within  such  time^  and  £x  payment  of  such 
costs,  as  he  shall  think  6t(d). 


Oral  Examittation  of  Party  interrogated,'] — In  case  of  9^^ 
cxnission^  without  just  cause,  to  answer  sumc^tly  such  ^^nmfeS^ 
written  interrogatories,  the  Judge  may,  at  his  discretion, 
direct  an  oral  examination  of  the  interrogated  party  as  to 
sncb  points  as  he  may  direct,  before  the  judge  or  registrar, 
and  may  command  the  attendance  of  such  party,  or  the 
production  of  any  documents  mentioned  in  the  order, 
upon  such  terms  as  to  the  judge  shall  seem  ju8t(e). 
Wilfiil  disobedience  to  such  an  order  is  a  contempt  of 
court,  and  subjects  the  party  disobeying  it  to  attach- 
ment (y ).  In  executing  any  such  order,  the  registrar  is 
to  transcribe  the  answers  given  by  the  witnesses  examined 
before  him,  and  to  read  over  the  answers  so  transcribed, 
and  the  witness  is  to  sign  his  name  at  the  foot  thereof 
and  the  r^^istrar  to  file  the  same  as  the  deposition  of  the 
witness  (^). 

The  right  of  a  suitor,  whether  plaintiff  or  defendant,  in 
the  coimty  court  to  exhibit  interrc^tories  to  his  opponent 
was  not  created  until  the  Order  in  Council  of  November, 
1867,  but  it  is  one  that  has  long  existed  in  equity,  where 
a  plaintiff  may  interro^te  a  defendant  either  by  a  bill  of 
discovery  simply,  that  is,  a  bill  which  asks  no  relief,  but 
seeks  for  discovery  merely  in  aid  of  some  other  proceed* 
ing,  as  an  action  at  law,  or  by  a  bill  filed  for  relief  and 
asking  for  discoveiy  as  incidental  thereto.  By  the  Com- 
mon Law  Procedure  Act,  1854,  sect.  51,  plaintifis  and 
defendants  in  common  law  actions  were  for  the  first  time 
enabled  to  deliver  interrogatories  to  the  opposite  party, 

(d)  C.  L.  P.  Act,  IS54,  sects.  51  («)  C.  L.  P.  Act,  \S&^  Met  63, 

sod  52,  appKed  to  coaoty  couru  by  applied  as  »upra.    Rule  SS. 

order  ia  council,  IStb  Nov.  1867.  {/)  lb.  sect.  54. 

Rulet  80,  81,  82.  U)  Rule  84. 
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96  Interrogatories. 

Part  I.  which  the  latter  is  bound  to  answer  bj  affidavit.  The 
principle  by  which  the  practice  as  to  interrogatories  is 
governed  is  the  same  in  all  courts :  the  cases  upon  this 
which  have  been  decided  by  the  courts  of  equity  and  law 
may,  therefore,  be  referred  to  and  cited  in  the  county 
court. 

It  will  be  useful,  however,  here  to  notice  some  of  the 
leading  principles  by  which  the  practice  as  to  interroga- 
tories is  governed.  The  party  interrogating  must  show 
that  he  has  an  interest  in  the  subject-matter  of  the  dis- 
covery he  asks  for,  and  also  that  it  is  relevant  to  the  issues 
which  are  before  the  court  (A) ;  and  that  his  interrogatories 
are  not  of  a  merely  speculative  or  fishing  character  ( £ ).  The 
right  is  also  limited  to  a  discovery  oi  such  material  &ct3 
as  relate  to  the  case  of  the  party  asking  for  the  discovery, 
and  does  not  extend  to  facts  which  relate  exclusively  to 
his  opponent's  case  ( ?'),  or  to  the  manner  in  which  that 
case  IS  to  be  established  (A).  If,  however,  the  interroga- 
tories go  to  prove  the  case  of  the  party  interrogating,  it  is 
no  objection  to  them  that  the  answers  may  probably  dis- 
close also  the  case  of  the  other  side  (/),  or  that  the  plaintifTs 
case  is  of  a  negative  character  (m). 

When  once  it  appears  that  tfie  documents  relate  to  the 
plaintiff's  case  within  this  rule,  the  defendant  is  bound  to 
aUow  inspection  of  them,  however  disagreeable  it  may  be 
to  make  the  disclosure,  however  contniry  to  his  personal 
interests,  or  however  fatal  to  the  claim  upon  which  he 
majr  have  insisted  (n).  It  is  no  objection  to  interroga- 
tories that  they  may  expose  other  parties  to  actions  (o),  or 
that  the  answers  may  expose  the  party  answering  to  pe- 
nalties (p),  or  may  tend  to  criminate  him  (7),  though  the 


(h)  See  Wigrram    on   Discovery,  Hare,  507  i  1  Phill.  209. 

•ects.   82,  232  ;  Qwppy  y.   F#f0,   l  (n)  Per  Lord  Langdale,  in  FHgkt 

Myl.  &  Cr.  504 ;  Rohton  v.  Cooke,  2  t.  Robinton^  8  Beav.  34  ;  Lady  Be- 

H.  6t  N.  766 ;  S,  C,  27  L.  J.,  Exch.  record  v.  Driver,  14  Beav.  387 ;   S, 

151.  C,  20  L.  J.,  Chanc.  476. 

(0  Wigram,  aect.  288;   Alter  v.  (o)  TVfiey  v.  £ai/(m,  18  C.  B.  643; 

Williton,  7  W.  R.,  Exch.  265.  5.  C,  26  L.  J.,  C.  P.  269. 

(J)  Adamt  v.  Lloyd^  8  U.  &  N.  (  p)  Oihorn  v.  London  Dock  Com^ 

851.  pany,  10  Exch.  698;  5.  C,  24  L.  J., 

(k)  Wigram  on  Discovery,  Prop.  Exch.  140. 

3.  (o)  Bartlett  v.   Lewis,  12  C.  B., 

(/)  WhateUy  v.  Crowter,  5  E.  &  B.  N.  S.  249 ;  Bictford  v.  Dareey,  1  L, 

709 ;  Owen  t.  Niekson^  3  E.  &  E.  R.,  Exch.  354.    See  also  Chester  v. 

602.  fFortley,  17  C.  B.  410 ;  S.  C,  25  L. 

(«)  Smith  V.  Duke  of  Beanfort,  1  J.,  C.  P.  117. 
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piurty  interrogated,  when  he  makes  his  affidavit,  may  de- 
cline to  answer  the  objectionable  Questions  (r).  But  in 
cas^  in  which  it  is  obyious  that  the  interrogatories  are 
Eoeh  that  the  answers  to  them  must  tend  to  cnminate  the 
party  answering,  they  hare  not  been  allowed  (i> ;  and  it 
may  be  affirmed  generally,  that  whether  interrogatories  are 
to  be  allowed  or  not  is  a  question  to  be  determined  in 
each  case  by  the  discretion  of  the  court  (t). 

The  decisions  in  the  superior  court  respecting  the  right 
to  object  to  interrogatories,  on  the  ground  that  me  answers 
to  diem  will  tend  to  criminate  the  person  answering,  hare 
not  been  quite  uniform.  Another  head  of  objection  is, 
however,  quite  dear :  viz.,  that  discovery  will  never  be 
enforced  of  &cts  or  communications  whicn  are  privil^ed. 
The  privil^e  mi^  be  grounded  upon  pubUc  interest  (ir), 
or  upon  the  confidence  which  exists  between  a  client  and 
his  professional  adviser,  whether  counsel  attorney  (x)  or 
attom^s  derk  (y)  or  agent  (z).  The  privilege  of  the 
attorney  in  these  cases  is  general ;  but  where  it  is  claimed 
bj  the  client  he  must  show  that  the  information  asked  for 
relates  to  the  litigation  in  respect  of  which  it  is  sought  (a). 
This  protection  does  not,  however,  apply  to  persons  who 
do  not  come  within  the  description  of  either  attorney  or 
counsd,  and  clergymen,  doctors,  clerks,  bankers,  stewards 
or  confidential  firiends  are  boimd  to  discover  all  those  &cts 
which  their  principals  could  be  compelled  to  disdose  (fi). 


Cbap.  VI. 


(r)  Othom  ▼.  7%e  London  Dock 
C^pmay,  10  Exch.  698;  5.  C,  24 
L.  J»,  Exch.  140;  Wigram  on  Dis- 
covery, secL  10 ;  Hare  on  DbcoTetj, 
1 19.  As  to  what  chvumstancei  will 
entitle  a  witness  to  decline  to  answer 
on  the  ground  of  legal  peril,  see  Rtg. 
▼.  Bajpe*.  1  B.  &  S.  311  ;  CateM  r. 
Hardaert,  Z  Taunt.  424;  Reg.  ▼. 
Gmrheti,  2  C.  &  K.  474;  FUhef  ▼. 
RmmaU,  22  L.  J.,  C.  P.  62  ;  £x  parU 
Fermwukn,  10  C  B.,  N.  S.  3. 

{$)  TapBng  T.  Ward,  6  H.  &  N. 
749 ;  B^ker  ▼.  Lane,  3  H.  &  C.  544. 
But  see  the  observations  on  this 
case  in  Biekford  t.  Darcey,  ante. 

(/)  Tapiing  r.  Ward,  ante. 

(■)  Beaium  t.  Skene,  5  U.  &  N. 
833 ;  Smiih  ▼.  Bait  India  Company , 
1  PbilL  50 :  Taylor  on  Evidence,  ss. 
U9  to  866  (4di  edit.) 

(*)  Tsylor  on  Evidence,  c.  xvi. ; 

P.N. 


Fetch  V.  Lyon,  9  Q.  B.  147.  If  this 
privilege  did  not  exist  at  all  every 
one  would  be  thrown  on  his  own 
legal  resources ;  deprived  of  all  pro- 
fessional assistance,  a  man  would  not 
venture  to  consult  any  skilful  per- 
son, or  would  onl^  dare  to  tell  his 
counsellor  half  his  case.  See  the 
judgment  of  Lord  Brougham  in 
Greenough  v.  Gaeketl,  1  Myl.  &  K. 
98,  108.  See  also  the  judgment  of 
Lord  Truro,  in  Glyn  v.  Cant^ld,  3 
Mac.  &  Gord.  474. 

(y)  Taylor  v.  Potter,  2  C.  ft  P. 
193. 

(s)  Parkhu  v.  Hawkthaw,  2  Stark. 
239 ;   SteeU  v.  SUwart,  1  Phill.  471. 

(a)  See  per  Wigram,  V.-C.,  in 
Lord  Walnngham  v.  Goodricke,  3 
Hare,  122,  124 ;  Combe  v.  Corpora- 
tion rf  London,  1  Y.  ft  C,  C.  C.  631. 

(6)  See  Taylor  on  Evidence,  ss.  837, 
H 
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Affidavits,  how  Sworn — Witnesses. 


Part  I.  The  rule,  however,  applies  to  scriveners  (c),  and  to 

attorneys  when  they  are  employed  not  strictly  as  such^ 
but  to  draw  deeds  of  conveyance  (rf). 

A  distinction  has  been  taken  in  the  superior  courts 
between  cases  in  which  interrogatories  ougnt  to  be  dis* 
allowed  and  those  in  which  the  party  interrogated  can 
merely  decline  to  answer  (e). 

Under  the  practice  rules  of  the  county  court  it  would 
appear,  however,  that  this  distinction  does  not  exist  in  the 
same  form,  and  that  the  party  interrogated  has  no  oppor- 
tunity of  objecting  till  he  comes  to  answer  on  affidavity 
when  only  two  courses  are  open  to  him.  First,  when  he  may 
answer.  Secondly,  if  the  interrogatory  is  one  which,  ac- 
cording to  the  general  practice,  ought  not  to  have  been 
put,  or  if  put  he,  from  privilege  or  anv  other  ground,  is 
not  bound  to  answer,  he  may  abstain  nrom  answering  it 
and  must  state  in  his  affidavit  his  ground  for  objectmg, 
and  be  prepared  to  show  cause  to  the  court  at  the  return 


Affidftfitiybow       Affidavits^  how  Sworn."] — Affidavits  to  be  used  in  the 

■••"*•  county  courts  may  be  sworn  before  any  judge  or  registrar 

of  the  courts  without  fee,  or  any  master  extraordinary  in 

chancery,  or  commissioner  for  taking  affidavits  in  any 

superior  court,  or  before  a  justice  of  the  peace  (ff). 

Witnesses.  Witnesses.] — Witnesses    may    be    summoned    without 

leave  of  the  court,  either  in  the  home  or  foreign  dia- 

Summons.  trict  (A).  In  order  to  procure  their  attendance,  sum- 
monses may  be  obtained  at  the  office  of  the  coiurt  (t). 


838(  4tb  ed. )  where  the  following  cases 
are  cited :  With  respect  to  aergy- 
men : — R.  v.  Gilkam,  1  Moo.  C.  C. 
186.  Physicians:— 7%«  Duchess  qf 
Kingston's  ease^  20  How.  St.  Tr.  572 ; 
M.  V.  Gibbons,  1  C.  &  P.  97.  Clerks : 
—Lee  V.  Birrell,  8  Camp.  837 ;  Webb 
▼.  Smith,  1  C.  &  P.  387.  Bankers : 
—Lloyd  V.  Freshfield,  2  C.  8e  P.  825, 
per  Abbott,  C.  J.  Stewards  i—Fail- 
lant  ▼.  Dodemead,  2  Atk.  524;  4  T. 
R.  759,  per  Buller,  J. ;  Earl  qf  Pal- 
mouth  y.  Moss,  11  Price,  455.  Con- 
fidential friends :— 4  T.  R.  758,  per 
Lord  Kenyon;  Hoffman  ▼.  Smith, 
Caines,  157,  159.  See  also  as  to 
certificated  conveyancers,  per  Parke, 
B.,  In  Turquand  y.  Knight,  2  M.  & 


W.  100. 

(c)  Harvey  ▼.  Clayton,  2  Swanst. 
221,  n.;  per  Lord  Abinger,  in  Ttw^ 
quand  y.  Knight,  2  M.  &  W.  100. 

(d  )  Turquand  v.  Knight,  2  M.  & 
W.  100. 

(e)  See  Chitty's  Practice,  chap, 
xiy.  sect  2,  and  Day's  Common  Law 
Procedure  Act,  227.  The  distinc- 
tion is  o|)vious,  as  in  one  case  the 
attorney  may  take  the  objection, 
in  the  other  the  party  himself  must 
decline  to  answer  on  oath. 

(/)  Rule  81. 

(g)    19  &  10  Vict.  c.  108,  8.  58. 

(h)  Rule  100. 

(•)  See  form  84,  A  pp. 
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with  or  witboot  a  clause  reqniriiig  the  prodaction  of    CsAr.Vf. 

books,  deeds,  papers  and  writings  in  their  posseosion  or  ^^      

coatroL     Any  number  of  names  may  be  inserted  in  one  pnen  in  tbeir 
sommons.     They  are  served  by  one  of  the  bailiffii  of  the  pomimiim, 
oooit  (A).      It  is  sufficient  if  the   sunmions  is  senred  Scrrice  oC 
within  a  reasonable  time  before  the  actual  hearing  (/)• 

Where  the  witness  is  a  prisoner,  not  under  process  in 
a  civil  action,  suit  or  procieeding,  the  judge  may,  upon 
application  by  affidavit,  issue  a  warrant  to  bring  up  such 
prisoner  to  give  evidence :  and  thereupon  the  prisons  is 
to  be  brought  up  in  the  same  manner  as  if  requued  to  be 
brought  up  by  any  writ  of  habeas  corpus ;  but  a  tender 
of  a  reasonable  sum  must  be  made  lor  the  conveyance 
and  maintenance  of  the  officers  and  prisoner  in  going  to, 
remaining  at,  and  returning  fix)m  court  (m). 

If  a  prisoner  be  in  custody  on  civil  process,  he  can  only 
be  brought  up  by  a  writ  of  habeas  corpus  ad  testijicambim, 
issued  by  one  of  the  superior  courts  or  a  judge  thereoC 
The  44  Grea  III.  c  102,  authorizes  the  issue  of  such  a 
writ  to  bring  up  a  prisoner  as  a  witness  in  any  court  of 
record.  The  application  should  be  made  to  a  judge  at 
chambers  (n). 

When  the  summons  is  served,  the  reasonable  expenses  Expenses, 
of  coming  to,  staying  at,  and  returning  from  the  place  of 
trial,  should  be  tendered;  but  the  witness  cannot  of  right 
claim  imythinj?  for  loss  of  time,  nor  could  he  maintain  an 
action  even  if  an  express  promise  had  been  made  to  pay 
him  (o).  The  scale  of  allowance  to  witnesses  on  taxmg 
costs  win  be  found  post.  Chap.  XVIII. 

If  a  witness  is  present  in  court  he  cannot  refuse  to 
give  evidence,  although  he  has  not  been  summoned  (/?). 

If  a  witness,  who  is  duly  summoned,  and  to  whom  at 
the  same  time  payment  or  a  tender  of  payment  of  his 
expenses  had  been  made  according  to  the  prescribed 
scsue  (y),  refiises  or  neglects,  without  sufficient  cause,  to 
app^,  or  to  produce  any  books  and  papers,  or  writings, 
required  by  the  summons  to  be  produced,  or  if  a  person 
in  court,  who  is  reauired  to  ^ve  evidence,  refuses  to  be 
sworn  and  give  eviaence,  he  is  liable  to  forfeit  and  pay 
such  fine,  not  exceeding  10/.,  as  the  judge  may  set  on 

(k)  9  ft  10  Vict.  c.  95,  8.  85.  N.  S.  963. 

(0  Role  101.  (o)  ColHm  v.  Godrfro^,  1  B.  &  Ad. 

(«)  19  a  20  Vict.  c.  108,  8.  SI.  950. 
See  forms  88  ft  39,  App.  (  p)  9  ft  10  Vict.  c.  95,  s.  86. 

(■)  Browne  y.  Guborne,  2  Dowl.,  (9)  PmI,  Chap.  XV 111. 

h2 
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100  Withdrawal  of  Cause. 

Part  I.  him.  The  whole  or  part  of  this  fine,  in  the  discretion  of 
the  judge,  after  deducting  the  costs,  is  applicable  towards 
indemni^ng  the  party  injured  by  the  remsal  or  neglect 
of  the  witness;  the  remainder  goes  to  form  part  of  the 
general  fund  of  the  court  in  which  the  fine  is  imposed  (r). 

Withdrawal  Withdrawal  of  Cause.'] — If  the  plaintiff  wishes   to 

of  cause.  withdraw  his  cause,  he  must  give  notice  thereof  to  the 

registrar,  and  to  the  defendant,  by  post,  and  after  the 
receipt  of  this  notice  the  defendant  wUl  not  be  entitled 
to  any  costs  other  than  those  incurred  by  him  up  to 
the  time  of  receiving  it,  unless  the  judge  otherwise 
orders  (i). 

(r)  9  &  10  Vict  c  95,  s.  86.    See  (s)  Rule  86. 

forini  35,  86.  A  pp. 
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CHAPTER  VII. 


EVIDEKCE. 


CONFIITKO  TO  CaUSB  OP  ACTION 
15  SuMMOirB,  101. 

Gbksbal  Rules,  102 : 
Best  Evidence. 
Admisswns, 
Parol  Explanatian  of  written 

Itutmmentt. 
Eionay  not  Evidence, 
Exceptions. 
Beigestm. 
DocuMBirrABT  Eyiobkob,  104 : 
Acta  of  ParUament. 
BeeordM  and  Proceeding$  of 

Courts. 
PMe  Entries  and  Documents. 
Andent  jRecords. 
^'dU  and  Probate. 
Affidavits. 
Ikeds. 

Attesting  Witness. 
WiTKBSSEB,  108 : 
^^  competent. 
Oath  and  Affirmations. 
Brivikge  of  Counsel  and  At- 

tonuys. 

Etidbucb  in  pabticuulb  Ac- 

Tioufl,  109. 
^>«OT,  109 : 

^'^hnUlies. 

On  Bond. 

Award. 

^>(nilfk  Vaiue  and  Double  Rent. 


Dbtinub,  111. 

Covenant,  112. 

Assumpsit,  112: 

Goods  sold  and  delivered. 
Goods  bargained  and  sold. 
Workf  Labour  and  Materials. 

Attorneys. 

Physicians. 

Surgeons. 

Apothecaries. 

Servants. 
Money  Lent. 
Money  paid. 
Money  had  and  received. 
Interest. 
Account  stated. 
Bills  and  Promissory  Notes. 
For  not  accepting  Goods. 
On  Warranties. 

Tboyer,  121. 

Tbbspass,  128: 
To  Land. 
To  Chads. 
Assault. 

Case,  124 : 
If^uries  to  incorporeal  Here" 

ditaments. 
Ir^uHes  to  Person  or  Property, 
By  Executors. 
Other  Cases. 


AT  win  be  useAil  here  to  consider  some  general  rules  Confined  to 
rf  evidence  applicable  to  the  trial  of  causes,  first  pre-  cauw  of  action 
nnsing  that  the  plaintiff  can  give  no  evidence  of  any 


in  lummoDS* 
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102  Parol  Explanations  of  written  Instruments. 

Part  I.       demand  or  cause  of  action  except  such  as  is  stated  in  the 
summons  (a). 

General  rules.  General  Rules. — Best  Evidence,^ — The  first  great 
rule  of  evidence  is  that  the  best  (in  degree,  not  in 
amount)  must  be  adduced  of  which  the  case  will  admit ; 

Beit  evidence,  that  is,  no  evidence  must  be  brought  which  of  itself 
shows  the  existence  of  better  evidence  in  the  party's 
own  possession  or  power,  which  is  kept  back  (6).  So 
that  a  copy  of  any  instrument  is  never  evidence  if  the 
original  can  be  produced;  but  if  the  absence  of  the 
primary  evidence  is  sufficiently  accounted  for,  secondary 
or  parol  evidence  of  its  contents  is  admitted,  and  when 
once  the  rule  is  broken  through,  there  are  no  degrees  of 
secondary  evidence ;  therefore  parol  evidence  of  the 
contents  of  a  document  is  not  excluded  by  a  copy,  nor 
is  a  second  copy  by  a  first. 

One  branch  of  this  rule  is,  that  where  a  ccmtract  has 
been  reduced  into  writing  by  the  parties  it  must  be 
produced,  and  to  this  there  is  no  exception ;  and  in  no 
case  can  a  witness  be  asked  as  to  the  contents  of  a 
written  instrument,  which  is  neither  produced  nor  its 
absence  accounted  for(c);  but  it  is  otherwise  where  the 
writing  is  a  mere  memorandum  of  an  event,  as  a  re- 
ceipt (rf),  or  a  promise  to  pay  (tf),  which  may  be  proved  by 
parol,  although  reduced  into  writing.     A  fiirther  exception 

Admissions.  IS,  that  parol  admissions  are  evidence  a^inst  the  party 
making  them,  although  they  relate  to  the  contents  of  a 
written  instrument  (/). 

It  must  be  remembered  that  where  the  witness  is  a 
'02iXtj  to  a  cause,  the  above  rule  does  not  prevent  his 
being  asked  as  to  his  knowledge  of  any  fact,  although 
that  knowledge  is  derived  solely  firom  written  docu- 
ments ig). 

Parol  ezplana-       Parol  Explanations  of  written  Instruments.'] — A  fiirther 
iMtturocnit  "*°  branch  of  this  rule  is,  that  parol  evidence  is  not  admitted 


(a)  0  &  10  Vict  c.  95,  s.  75. 

{b)  Taylor  on  Evid.,  Pan  II., 
Chap.  IV.  (4th  edit)  Best  on  Evid. 
s.  87  (4th  edit) 

(c)  McDonnell  V,  Evans,  11  C.  B. 
930. 

Cd)  Ramhert  v.  Cohmt,  4  Esp.  213. 

(e)  Singleton  ▼  Barrett,  2  C.  &  J. 


369. 

(/)  Siatterie  v.  PooUtf,  6  M.  &  W. 
604. 

(g)  See  also  as  to  the  cross-ex- 
examination  of  a  witness  respecting 
previous  statements  made  by  him  in 
writing,  17  &  18  Vict  c.  125,  ss.  24, 
103. 
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to  raiy  or  contradict  the  terms  of  a  written  instrument  (A) ;  Chap.  VII. 
but  such  evidence  is  admitted  to  supplement  the  writing  — — — 
hy  ahowing  that  it  was  not  intended  to  contain  the  whole 
attract,  and  adding  terms  consistent  with  it(t),  or  to 
diow  that  a  writing  purporting  to  be  a  contract  was  not 
intended  to  be  a  contract  at  all  (7*),  or  that  the  parties 
have  by  parol  waived  or  annulled  a  previous  written 
agreement  (A),  or  that  the  instrument^  whether  a  deed  or 
simple  contract^  is  void  by  reason  of  fraud,  illegality  or 
error  (/),  or  to  construe  words  of  art,  or  to  explain  (m),  but 
not  to  contradict  (n),  mercantile  contracts  (o).  So,  to  add 
to  or  explain  agricultural  agreements  (/>),  if  not  inconsistent 
with  their  expressed  terms  (5).  Parol  evidence  may  also 
be  given  to  explain  a  latent  ambiguity ;  which  means  that 
where  a  doubt  is  raised  by  extrinsic « parol  evidence,  the 
same  is  admitted  to  solve  it.  Where,  however,  the  ambi- 
guity is  patent  or  apparent  on  the  &ce  of  the  instrument, 
IK)  eridence  is  admissible  to  explain  it. 

Hearsay  not  Evidence.'] — As  all  judicial  evidence  should  Hcarwy  not 
be  given  on   oath,  hearsay  is  not  evidence;   that  is,  a  ®^^®"*^ 
witness  may  not  relate  a  fiwst  which  he  has  heard  from 
Miother,  but  of  which  he   has   no  personal  knowledge ; 
Hnce  the  oath  of  the  first  relator,  and  the  opportunity  of 


(M  litrti  V.  dntelh  3  Wila.  275 ; 
Adam  T.  WordUy,  1  M.  &  W.  574; 
Bvml^,  Grotes,  15  C.  B.  667;  S. 
C.,ML.J,  C.P.  58. 

(O  Malpiu  V.  London  and  South 
^uten  RaUway  Company,  L.  R.,  1 
C  P.  M6;  S.  C.  85  L.  J.,  C,  P. 
166;  LmiUy  v.  Lacey,  17  C.  a,  N. 
8.578;  S.  C,  84  L.  J..  C.  P.  7. 

(j)  Pynt  V.  Campbell,  6  E.  &  B. 
«0;  JUgerM  ▼.  HadUy,  2  H.  &  C. 
227. 

{k)  6o$s  y.  Lard  Nugent,  5  B.  & 
Ad.  5S ;  Eden  ▼.  Blake,  IS  M.  &  W. 
614.  As  to  the  rescission  of  agree- 
ments required  to  be  in  writing  by 
we  Statute  of  Frauds,  see  Noble  v. 
^»d,L,K,,  1  Exch.  117;  lb.  2 
Exch.135. 

(0  Doe  T.  Jllen,  8  T.  R.  147,  per 
JfTd  Abinger;  Hutehine  v.  Scott,  2 
M.*W.8l6. 

(•)  ?9well  T.  Horton,  2  N.  C.  668 ; 
"^  ▼.  Pym,  6  Taunt  446;  Grant 
▼.  Meddoz,  16  M.  &  W.  787 ;  Syere 
▼•^•■01. 2  Exch.  111. 
("}  Smith  T.  /«#r«y«,  ib.  561. 


(o)  Yatee  v.  Pym,  6  Taunt.  446; 
Schultz  w,  Leideman,  14  C.  B.  88; 
S.  C  28  L.  J.,  C.  P.  17 :  Browne  v. 
Byrne,  8  E.  &  B.  702;  S.  C,  28  L. 
J.,  Q.  B.  813 ;  Cuthbert  v.  Cumming, 
10  Exch.  809  ;  5.  C,  24  L.  J.,  Exch. 
198.  In  error,  11  Exch.  405  }  24  L. 
J.,  Exch.  810;  HaU  ▼.  Janeon,  4  E. 
&  B.  500;  Phillips  V.  Briard,  1  H. 
&  N.  21 ;  Humfrey  v.  Dale,  7  E.  & 
B.  266:  S,  C,  26  L.  J.,  Q.  B.  187 ; 
Mackenzie  ▼.  Dunlop,  8  Macq.  H.  of 
L.  Cases,  22 ;  5.  C,  2  Jur.,  N.  S. 
957 ;  Oorrison  v.  Perrin,  2  C.  B^  N. 
S.  681 ;  &  C,  27  L.  J.,  C.  P.  29 ; 
Allan  V.  Sundiue,  1  H.  &  C.  128 ; 
Russian  Steam  Navigation  Trading 
Company  v.  Siha,  13  C.  B.,  N.  S. 
610;  Falkner  v.  Earle,  8  B.  8r  S. 
860;  6.  C,  32  L.  J.,  Q.  B.  124. 

(p)  WiggUsworth  v.  Dallison,  I 
Dougl.  201 ;  1  Smith's  L.  C.  539 
(6th  edit.) 

(q)  Webb  v.  Plummer,  2  B.  &  A. 
746;  but  see  Hutton  v.  Warren,  1 
M.  &  W.  466. 
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Of  Documentary  Evidence— Acts  of  Parliament, 


Part  I. 

Exceptions. 


cross-examining  the  witness,  are  wanting  (r).  To  this 
rule  there  are,  however,  exceptions,  the  most  important 
of  which  Bxe—firstf  in  proving  matters  of  public  or 
general  interest,  as  boundaries  of  parishes,  rights  of  com- 
mon or  customs  (s) ;  secondly,  in  questions  of  pedigree 
and  relationship,  statements  made  by  members  of  the 
family  {t) ;  thirdly,  on  a  second  trial  between  the  same 
pkrties,  the  evidence  of  a  witness  examined  at  a  former 
trial,  in  which  the  same  question  was  in  issue,  and  since 
deceased,  may  be  proved  by  any  one  who  heard  it  («) ; 
fourthly,  declarations  made  by  persons  since  deceased 
against  their  pecuniary  or  proprietary  interest  (v),  such  as 
admissions  by  a  person  that  he  has  no  title  to  an  es^te 
or  easement,  or  accounts  by  which  a  man  charges  him- 
self with  the  receipt  of  money  (w),  but  the  interest  must 
be  proprietary  or  pecuniary  {x),  and  the  relation  of  an  act 
which  would  make  the  relator  liable  to  prosecution  is  no 
exception  (y).  Lastly,  declarations  in  the  ordinary  course 
of  office  business  or  employment,  by  deceased  persons  who 
had  no  interest  in  stating  an  untruth,  with  respect  to  acts 
done  by  them  within  the  scope  of  their  duty,  and  which 
are  made  contemporaneously  with  the  acts  to  which  they 
relate  {z). 

Res  GesttB.'] — There  are  other  statements  made  by 
parties  which  are  admissible  in  evidence  as  part  of  the 
res  gestcB,  namely,  where  a  statement  is  made  by  a  person 
accompanying  an  act,  and  which  tends  to  explain  or  show^ 
the  intention  of  such  act ;  as  what  a  person  says  on  enter- 
ing on  land,  on  forfeiture,  &c.,  departing  from  his  dwelling, 
secreting  himself,  or  when  he  does  any  act  the  character 
of  which  it  is  material  to  understand  (a). 

S'^^^dJIS^l  ^/  Documentary  Evidence— Acts  of  Parliament.]— 
— Actoi'of  Par-  Public  Acts  of  Parliament  require  no  proof,  as  of  these 
lUment.  the  court  takes  judicial  cognizance. 


JUt  gettm. 


(r)  Taylor  on  Evid.,  Part  II., 
Chap.  VII.  (4th  edit.) 

(«)  lb..  Chap.  XVIIl. 

(0  lb.,  Chap.  IX.;  Doe  ▼.  DavUt 
10  Q.  B.  314. 

(«)  Roscoe  on  Evid.,  10th  edit., 
p.  166 ;  Doe  ▼.  Tatham,  1  A.  &  £.  S ; 
Morgan  ▼.  Niehol,  15  W.  R.  1 10. 

(»)  Taylor  on  Evid.,  Part  II., 
Chap.  XI.  (4th  edit.) 

(w)  Higham  v.  Ridgway,  1  East, 


109 ;  2  Smith's  L.  C.  270  (5th  edit.) 

(«)  Smith  V.  Biakey,  2  L.  R*.  Q- 
B.  826. 

(y)  Sussex  Peerage  Case,  11  C/. « 
Fin.  103. 

(«)  Price  V.  Lord  Torrington,  Salk. 
285 ;  1  Smith's  L.  C.  290  (6th  edit.}; 
Smith  ▼.  Blakey,  L.  R.,  2  Q.  B.  326. 

(a)  Taylor  on  Evid.,  s.  521  (4th 
edit.) 
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Public  Entries  and  Documents.  105 

Copies  of  private  or  local  and  personal  acts  are  evi-    Chaf.  VII. 
dence^  if  purporting  to  be  printed  by  the  Queen's  printer ;  ' 

so  also  are  copies  of  parliamentary  journals  or  royal  pro- 
clamations^ purporting  to  be  printed  by  the  printers  of  the 
Crown,  or  of  either  House  (6). 

Records  and  Proceedings  o/*  Cottr^.]— Records  of  the  Records  «nd 
soperior  courts,  if  the  issue  be  upon  tneir  existence,  can  P«>cf«dingt  of 
only  be  proved  by  production  of  the  original,  or  exempli-  ^^^ 
ficiUion  under  the  great  seal.     The  proper  course  is  to  get 
the  record  removed  by  certiorari  into  Chancery,  and  that 
court  will  send  it  by  mittimus  to  the  county  court  (c).     In 
other  cases,  if  complete,  they  may  be  proved  by  examined 
copies  of  tlie  original  (d).     In  order  to  make  a  verdict 
evidence,  not  only  the  postea^  but  the  judgment  should  be 
proved  (e). 

Proceedings  in  Chancery,  rules  of  court,  and  judges' 
orders,  may,  except  in  the  cases  already  mentioned,  be 
proved  in  the  same  way ;  the  latter  may  be  proved  by 
production,  the  court  being  bound  to  take  judicial  cog- 
nizance of  the  denature  (/)• 

Judgments  of  inferior  courts  must  be  proved  by  their 
production  from  their  proper  custody,  or  by  examined 
copies.  All  proceedings  in  county  courts  mav  be  proved 
by  a  copy  of  the  entry  thereof  in  the  book  of  the  court, 
bearing  the  seal  of  the  court,  and  purporting  to  be  signed 
and  citified  as  a  true  copy  by  the  re^strar  (g). 

Proceedings  in  bankruptcy,  appearmg  to  be  sealed,  and 
copies  of  proceeding  purporting  to  be  sealed  with  the  seal 
of  the  court,  are  evidence  (A). 

Public  Entries  and  Documents.'}  —  Entries  in  books  Public  entries 
and  documents  of  a  public  nature,  which  it  would  be  anddocumcnu. 
mconvenient  on  public  grounds  to  remove,  as  the  parish 
registers  (t),  the  hank  books  (A),  &c.,  may  be  proved  by 
copies ;  so  may  inscriptions  on  tombstones,  writings  affixed 
to  waUs,  and  the  like,  which  it  would  be  impossible  or 
extremely  difficult  to  produce  in  court ;  and  whenever  by 
an  act  of  Parliament   any  certificate,  official  or  public 

(i)  8  &  9  Vict,  c  113.  8.  3.  (/)  8  &  9  Vict.  c.  1 18.  i.  2. 

(e)  mntor  y.  Dui^Td,  12  Q.  B.  (g)  9  &  10  Vict.  c.  95.  s.  111. 

B.603;  5.  C,  18  L.  J.,  Q.  B.  14;  (A)  12  &  IS  Vict,  c  106,  s.  236, 

12  Jar.  629.  and  24  &  25  Vict.  c.  134,  i.  203. 

id)  14  &  15  Vict,  c  99,  8.  14.  (0  Doe  ▼.  Barnes,  1  M.  &  R.  386. 

(t)  Taylor  on  Efid.  i.  1407  (4th  (k)  MorHmer  v.  M'CalUm,  6  M.  & 

edit)  W.  58, 
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Wills  and  Probate. 


Part  I.  document,  or  document  or  proceeding  of  any  con)oration 
or  company,  or  certified  copy  of  a  document,  bye-la'w, 
entry  in  a  register  or  other  book,  or  of  any  other  pro- 
cee^g,  is  receivable  "  in  evidence  of  any  particular ; 
the  same  are  admissible,  provided  they  purport  to  be 
sealed,  stamped  or  signed  as  required  or  directed,  without 
any  proof  oi  the  seal,  stamp  or  si^ature,  or  official  cha- 
racter of  the  person  signing,  and  without  any  further  proof 
thereof,  in  every  case  in  which  the  original  could  have 
been  received  "(0- 

Certified  copies  of  entries  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  registrar-general's  office>  are 
received  as  evidence  of  birth,  death  or  marriage  (m). 

Also  whenever  any  book  or  other  document  is  of  such 
a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no  statute 
exists  which  renders  its  contents  provable  by  means  of  a 
copy,  any  copy  thereof  or  extract  therefirom  shall  be 
admissible  in  evidence,  provided  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  as  a  true  copy  or  extract  by  the  omcer  to  whose 
custody  the  original  is  entrusted  (n). 

Ancient  Records.']'^ Ancient  records  and  writings,  as 
ecclesiastical  tenures,  manor  books,  and  the  like,  are 
proved  by  being  produced  fix>m  the  proper  custody.  It 
need  not  be  from  the  most  proper  custody  (o),  provided 
it  is  where  it  would  reasonably  be  expected  that  they 
should  be  found  (  p),  as  a  terrier  firom  the  parish  chest  or 
an  expired  lease  from  the  possession  of  the  lessor  (q).  It 
is  not  enough  merely  to  produce  them,  but  a  witness  must 
be  called  to  speak  to  their  custody  (r). 

Wills  and  Wilb  and  Probate.]— Before  the  passing  of  20  &  21 

probate.  Vict.  c.  77,  in  order  to  prove  a  devise  of  lands,  the  will 

must  have  been  produced  («),  unless  it  had  been  lost,  in 


Ancient 
recorda. 


(I)  S  &9  Vict.  c.  113.  s.  1.  See 
Doe  d.  Hemmng  ▼.  WUletU,  7  C.  B. 
709. 

(m)  6  &  7  Will.  4,  c.  86,  s.  38. 
There  are  numerous  other  statutes 
allowing  certain  public  documents 
to  be  proved  by  certified  copies, 
which  will  be  found  in  Taylor  on 
Evid.  88.  1397  to  1406  (4th  edit) 

in)  14  &  15  Vict.  c.  99,  s.  14.  As 
to  the  effect  of  a  notice  to  admit  be- 


fore trial,  and  as  to  objections  at  the 
trial  to  the  admission  of  documents 
apparently  genuine  and  coming  finona 
proper  custody,  see  onto,  p.  91. 

(o)  Dot  V.  KeeUng,  11  Q.  B.  884. 

{p)  Croughton  f.  Bloke,  12  M.  & 
W.205. 

(7)  Plaxton  V,  Dare,  10  B,  ft  C. 
17  ;  Reg.  v.  Hail,  1  L.  R.,  Q.  B.  632. 

(r)  Evans  r.  Reee,  10  A.  ft  E.  151. 

1$)  Doe  V.  Calvert,  2  Camp.  389. 
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which  case  an  examined  copy  was  evidence ;  but  now  if  C«ap.  VI f. 
notice  be  given,  ten  days  before  the  trial,  of  a  party's 
intention  to  give  in  evidence  the  probate  or  letters  of 
administration  with  the  will  annexed,  stamped  with  the 
seal  of  the  court  of  probate,  or  a  copy  so  stamped,  and  a 
notice  is  not  given  by  the  other  side  within  four  days  that 
he  disputes  the  validity  of  the  devise,  the  probate  is  suffi- 
cient evidence  of  the  will  and  of  its  validity  and  con- 
tents (0.  The  fiulure  to  give  the  counter  notice  does  not, 
however,  preclude  a  party  from  contesting  at  the  trial  the 
Talidity  of  the  will  (w).  Where  personal  property  is  in 
question,  it  can  only  be  proved  oy  producing  the  pro- 
bate (o).  Administration  is  proved  by  production  of 
the  letters.  The  seal  of  the  probate  court  needs  no 
proof  (tr). 

Affidavits,'] — Affidavits  to  be  used  in  the  county  AffidaTits. 
coorts  may  be  sworn  before  any  judge  of  the  courts  or 
n^istrar,  before  a  commissioner  to  administer  oaths  in 
chancery  in  England,  or  a  London  commissioner  to  ad- 
minister oaths  in  chancery,  or  a  commissioner  for  taking 
affidavits  in  any  superior  court,  or  before  a  justice  of  the 
peace  (or). 

Deeds.'] — In  order  to  prove  a  deed  or  other  written  in-  Deeds, 
strument  of  any  kind  to  which   there   is   an  attesting  Attesting 
witn^s,  if  the  instrument  is  one  to  the  vahdity  of  which  witness, 
attestation  is  requisite,  he  must  be  called,  unless  he  is 
dead,  insane  (v),  or  absent  in  a  foreign  country  (z),  or 
he  cannot  be  round  on  diligent  inquiry  (a) ;  in  which  cases 
evidence  of  the  witness's  handwriting  is  admissible,  and 
the  handwriting  of  the  party  who  executed  the  instrument 
need  not  be  proved  except  for  the  purpose  of  establishing 
his  identity  (b).     A  party  to  a  cause  who  is  called  as  a 
witness  cannot  prove  the  executicni  of  a  deed  requiring 
attestation  by  himself,  if  there  is  an  attesting  witness 

(/)  20  &  21  Vict.  c.  77.  8.  64.  (y)  Cwrrie  r.  Child,  8  Camp.  882. 

(»)  Barraelough    ▼.     Grtenhough^  \z)  Prinee  ▼.  Blackbmrne,  2  Bast, 

L.  R.,  2  Q.  B.  612,  oTemiling  5.  C,  250. 
L.  R.»  2  Q.  B.  1.  (a)  CimHfe  ▼.  Se/ttm,  2  East,  183 ; 

(v)  Phmey  ▼.  Piimey,  8  B.  &  C.  Spooner  ▼.  Payne,  4  C.  B.  328. 
S35.  (6)  Nelson  v.  ffhUial,  1  B.  &  A. 

(ip)  20  ft  21  Vict  c.  77,  s.  22.  19. 

(x)  19  Sc  20  Vict,  c  108,  s.  58. 
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petenL 


Oaths  and  Affirmations. 

capable  of  heins  called  (c).  If  the  instrument  is  one  to 
the  validitj  of  which  attestation  is  not  requisite,  the  attest- 
ingwitness  need  not  be  called  (rf). 

When  a  deed  is  produced  under  a  notice  to  produce, 
the  party  calling  for  it  must  still  prove  its  execution  (e), 
unless  the  party  who  produces  it  claims  a  beneficial  in- 
terest under  it  (/). 

Witnesses."] — Whether  a  witness  is  competent  or  not 
is  a  question  for  the  judge ;  and  if  it  depend  on  a  disputed 
fsLCt,  he  must  decide  it  (^) ;  and  this  is  so  although  the 
question  be  identical  with  the  issue  which  the  jury  have 
ultimately  to  decide  (A).  If  a  witness's  incompetency  be 
discovered  after  his  examination  has  commenced,  the  judge 
may  withdraw  his  evidence  from  the  jury  (i). 

The  parties  themselves,  their  wives,  and  all  other  per- 
sons may  be  examined  either  for  the  plaintiff  or  defen- 
dant {k);  except  in  actions  for  breach  of  promise  of  mar- 
ria^,  in  which  the  testimony  of  the  parties  is  excluded  (/) ; 
and  no  person  is  excluded  by  reason  of  crime  (m)  ;  but  no 
husband  can  be  compelled  to  disclose  any  communica- 
tion made  to  him  by  his  wife  during  marriage,  and  vice 
versd  (n). 


Oathf  and 
aflirmationt. 


Oaths  and  Affirmations.'] — All  evidence  must  be  given 
on  oath  or  affirmation ;  but  a  party  who  is  called  merely 
to  produce  a  document  need  not  be  sworn  {o).  Persons 
are  incompetent  to  be  witnesses  who  are  insensible  to  the 
obligation  of  an  oath  ;  therefore  idiots  and  lunatics  cannot 
be  witnesses.  Children  are  also  not  admitted  if  they  are 
unable  to  understand  the  moral  obligation  of  an  oath ;  at 
the  age  of  fourteen  understanding  is  presumed  by  law ; 
under  that  age  inquiry  should  be  made  of  the  child  {p). 

Atheists,  and  such  as  profess  no  religion  that  can  bind 
their  consciences  to  speak  the  truth,  are  excluded ;  but. 


(c)  Whffman   ▼.   Garth,   8  Exch. 
803 ;  S.  C  22  L.  J^  Exch.  816. 

(d)  17&18Vict.cl25,  8.  26. 

(e)  Gordon  v.  Secretan,  8  East,  548. 
(/)  Orr  w,  Morice,  3  B.  &  B.  139. 
(g)  Doe  ▼.  ITebMter,  12  A.  &  E. 

442. 

(A)  Doe  d.  Jenkins  v.  Davis,  10  Q. 

B.  314. 

(•)  Reg.  V.  Whitehead,  L.  R.,  1  C. 

C.  C.  33 }  S.  C,  Z5  L.  J.,  M.  C.  186. 


(k)  16  &  17  Vict,  c  83,8. 1.  See 
al80  9  &  10  Vict.  c.  95,  s.  83. 

(/)  14&  15  Vict  c.  99,8.4.  These 
actions  may  now  be  sent  to  the  county 
court  for  trial  under  sect.  10  of  30  & 
31  Vict,  c.  142. 

(«)  6  &  7  Vict  c.  85. 

(«)  16  &  17  Vict  c  83.  8.  3. 

(o)  Perry  v.  Giheon,  1  A.  &  E.  48. 

(p)  Taylor  on  Evid.,  s.  1249  (4th 
edit) 
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those  who  beKeve  in  a  God  as  an  avenger  of  falsehood  Chap.  vil. 
are  not  (y)  ;  the  proper  question  in  all  such  cases  to  ask 
the  witness  is,  whether  he  believes  in  a  God,  the  obligation 
of  an  oath,  and  a  state  of  rewards  andpunishments. 
Quakers  and  Moravians  may,  by  3  &  4  Wm.  4,  c,  49, 
and  1  &  2  Vict.  c.  77,  and  Separatists  by  3  &  4  Wm.  4,  c.  82, 
affirm  instead  of  swearing.  So  bv  17  &  18  Vict.  c.  125, 
s.  20,  any  persons  who  are  unwilling  from  conscientious 
motives  to  be  sworn,  may  make  a  solemn  affirmation  in 
the  form  given  by  that  act  (r),  and  if  they  give  false 
evidence  are  liable  to  the  same  penalties  as  in  the  case  of 
peijury  (i). 

Privilege  of  Counsel  and  Attorneys,^  —  Counsel  and  PriYilegeof 
attorneys  are  not  permitted  to  disclose  communications  ^^™^"** 
made  to  them  by  their  client  relating  to  matters  in  which 
they  are  professionally  employed  {t),  but  the  defendant's 
attorney  may  be  called  by  ^e  plaintiff  to  speak  to  admis- 
aons  made  by  his  client  to  the  plaintiff  in  his  pre- 
sence (u).  An  attorney  who  is  subpoenaed  to  produce  a 
document,  if  it  has  been  entrusted  to  him  by  a  client,  may 
not  only  refiise  to  produce  it,  but  he  is  not  bound  to  answer 
anyquestion  as  to  the  nature  of  it  (t>). 

The  proper  method  of  obtaining  the  attendance  of  wit- 
nesaes  has  been  already  shown  (w).  The  order  in  which 
witnesses  for  either  party  may  be  called,  and  the  mode  of 
their  examination,  will  be  found  in  Chapter  VIII.  on  the 
liearing  of  the  Plaint. 

Evidence  in  Deht."] — Debt  lies  to  recover  money  due  Evidence  in 
upon  a  legal  liability,  whether  by  statute  or  by  records,  particular 
as  judgments  of  courts,  whether  superior  (x)  or  inferior ;  •*^^*®°** 

(q)  Omickund  ▼.  Barker,  Willes,  (v)  Volant  ▼.  Soyer,  18C.  B.  231 ; 

549 ;  1  Smith's  L.  C.  398  (6th  edit.);  S.  C,  22  L.  J..  C.  P.  83. 

Madtn  ▼.  Cattmach,  7  H.  &  N.  360;  (ur)  Ante,  p.  98. 

3.  C,  31  L.  J.,  Exch.  118.  (x)  An  action  will   not  lie  in  a 

(r)  The  form  is  as  follows:  '*  I.  .county  court  upon  the  judgment  of 

A.  B.,  do  solemnly,  sincerely  and  a  superior  court.    See  1 9  &  20  Vict, 

truly  affirm  and  declare,  that  the  c.  108,  s.  27.    Before  this, in  Wintor 

taking  of  any  oath  is,  according  to  ▼.  Dun/ord,  12  Q.  B.  603  ;  S,  C,  18 

my  religious  belief,  unlawful ;  and  L.  J.,  Q.  B.  14;  12  Jur.  629 ;  it  was 

I  do  also  solemnly,  sincerely  and  decided  that  the  county  court  had 

^ly  affirm  and  declare,  &c."  jurisdiction  on  judgments  of  the  su- 

{*)  17  &  18  Vict.  c.  125, 9,  21.  pernor  courts.    One  of  the  objections 

(0  Tmrqmand  v.  Knight,  2  M.  &  urged  against  it  was,  that  if  the  ac 

^•98.  tion    were    brought    in  a  superior 

(•)  Weeks  ▼.  Argent,  16  M*  &  W.  court,  it  could  inspect  its  own  re- 

^n.  cord ;  or  if  it  were  the  judgment  of 
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Part  I.       on  awards  to  pay  monej ;  on  specialties,  as  bonds,  mort- 
rri    T     T"  eaires.  policies  or  other  contracts  under  seal;  or  upcm 

Debt,  when  It     ^r^  i      *^    j i.  •       r  j       Ti.  i*       r  *^j 

lies.  Simple  contracts  express  or  implied,     it  lies  for  use  and 

occupation,  and  is  not  defeated  bj  the  proof  of  a  demiae 
(not  under  seal)  for  a  rent  certain  (y).  Debt  is  the 
remedy  given  by  statute  (z)  to  the  executor  of  a  tenant 
in  fee  or  for  lite  to  recover  rent  which  accrued  due  to 
the  testator;  also  to  landlords  to  recover  double  value  from 
tenants  holding  over  after  determination  of  their  term  (a), 
or  double  rent  where  tenants  continue  in  possession 
after  thejr  have  given  notice  to  quit  (6).  Wherever 
statutes  give  penalties,  debt  is  the  proper  action  to  recover 
them. 

Debt  is  in  some  respects  a  more  exten^ve  remedy  than 
assumpsit,  inasmuch  as  it  lies  upon  specialties  as  well  as 
simple  contracts,  but  it  is  not  sustainable  unless  the  sum 
demanded  is  a  sum  certain  or  capable  of  being  so  ren- 
dered by  calculation ;  nor  can  it  be  supported  K>r  a  debt 
payable  by  instalments,  imtil  all  are  due(c);  and  it 
cannot  be  maintained  upon  a  collateral  contract,  as  a 
guarantee  of  the  debt  of  a  third  person ;  therefore  where 
a  covenant  is  collateral,  covenant,  and  not  debt,  is  the 

E roper  remedy  (rf).  For  the  same  reason  it  will  only  lie 
etween  the  immediate  parties  to  a  bill  of  exchange,  and 
is  not  maintainable  by  indorsee  against  acceptor  (e),  or 
against  any  but  his  immediate  indorser(/*). 

The  plaintiff  in  debt  recovers  the  debt  itself,  and  also 
any  damages  which  may  be  awarded  for  its  detention. 

The  necessary  evidence  both  for  plaintiff  and  defendant 
in  those  cases  in  which  assumpsit  is  a  concurrent  remedy, 
will  be  found  under  that  head. 
Bond.  In  debt  on  a  simple  money  bond,  execution  of  the 

bond  is  all  that  neea  be  proved;  where  conditions  are 
annexed,  in  addition  to  this  a  breach  must  be  proved. 
Interest  may  be  recovered  from  the  day  of  payment  (j). 
The  defendant  may  prove  that  he  did  not  execute  the 

another  court,  obtain  it  by  mitii-  diction  in  thii  action. 

MM ;  bnt  that  it  would  be  inconve-  (b)  11  Geo.  2,  c.  19,  a.  IS. 

nient  to   send   the  records  of  the  (c)  Rudder  v.  Priest  1  H.  BL  547. 

superior  courts  to  the  county  courts.  (d)  Hmrritm  ▼.  Mattkew$,  10  M. 

See  Ranee  r,  Jamet,  12  Jur.  62.  &  W.  768. 

(jr)  Oibum  V.  Kirk,  1  Q.  B.  S60.  (e)  PeweU  ▼.  Annll,  S  8.  N.  R. 

(2)  82  Hen.  8,  c.  37.  444. 

(a)  4  Geo.  2,  c  28.8.  1 ;  Wiekham  (/)  Watki$uv.  Wmke,  7  M.  &  W. 

▼.  L«tf,  12  Q.  B.  621 ;  S.  C,  18  L.  J.,  488. 

Q.  B.  21 1  12  Jur.  628 :  which  de-  (g)  ^  k  4  Will.  4,  o.  42,  s.  28. 
cided  that  the  county  court  has  juris- 
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bond;  and  m  Uie  case  of  a  moneys  bond,  payment  before    Chaf.  vii. 

or  at  the  day  appointed ;  or  where  there  is  a  condition^  

perfbrmaiioe;  and  in  either  case,  satisfaction  and  dis- 
charge bj  deed  after  breach ;  that  tiie  bond  was  obtained 
Sr  fiaud,  or  is  void  by  reason  of  illegality,  or  has  been 
teied  in  a  material  point  since  execution.  He  may 
(having  given  the  proper  notice)  (A)  relj  on  infimcy, 
coverture,  the  statute  of  limitations  or  discharge  under 
the  Bankrupt  or  Insolvent  Acts. 

In  debt  on  an  award  the  execution  of  the  award,  and  Award, 
also  the  submission  of  the  parties,  must  be  proved  (t). 

In  debt  for  double  value^  under  the  4  Geo.  2,  c.  28  (A),  Double  value 
die  plaintiff  must  prove  the  demise  or  tenancy,  the  deter-  »n^  double 
mination  of  the  term,  the  holding  over,  the  demand  and  ^^^' 
notice  in  writing,  and  the  amount  claimed. 

The  defendant  may  disprove  any  of  these  facts,  or  show 
that  the  plaintiff  has  waived  the  demand  and  notice. 

Nearly  the  same  remarks  apply  to  debt  for  double  rent, 
under  the  11  Geo.  2,  c.  19,  s.  18;  there,  however,  the 
notice  need  not  be  in  writing  (/)•  The  statute  only  applies 
where  the  tenant  may  determine  his  tenancy  by  notice, 
and  has  properly  done  so  (m). 

DeUnue."] — Detinue  (n)  lies  to  recover  possession  of  a  Detinue, 
chattel  wrongfully  detained,  together  with  damages  for  its 
detention ;  whereas  in  trovw,  the  plaintiff  can  recover 
damages  only  for  the  conversion.  Detinue  lies  against  a 
person  who  wrongfully  detained  the  goods,  although  he 
has  since  improperly  parted  with  their  possession  (o). 

With  respect  to  the  evidence,  as  what  is  said  with 
respect  to  the  action  of  trover  is  equallv  applicable  here, 
it  IS  sufficient  to  refer  to  that  action  (p).  The  judgment 
in  detinue  is,  however,  materially  different  from  that  in 
trover;  in  the  latter  it  being  merely  for  damages  for  the 

(A)  See  M/e,  p.  87*  that  the  chattel  shall  be  restored,  or 

(i)  BratUr  v,  Jonei,  8  6.  &  C.  124.  its  value  paid  ;  and  the  courU  have 

[k)  That  this  action  lies  in  the  no  means  of  enforcing  the  specific 

county  court,  see  Wiekham  v.  Let,  12  delivery  of  the  chattel,  as  the  supe- 

Q*  B.  521.  rior  courts  have  by  distringas.     In 

(I)  Timmhu  v.  RawHrutm^  8  Burr.  Tayhr  v.  Addyman,  13  C.  B.  809; 

1608.  s,  C,  22  L.  J.,  C.  P.  94;  17  Jur. 

(«)  Jckmtam  v.  HmddUttoMt  4  B.  461,  it  was  held,  that  detinue  would 

&  C.  922.  lie  in  the  county  court  for  a  chattel 

(«)  In  Hmd  ▼.  Datuelt,  1  L.  M.  within  the  value  of  50/. 

&  P.  420,  it  was  suggested  that  the  (o)  Jones  v.  Dowie,  9  M.  &  W.  19. 

tetion  of  detinue  would  not  lie  in  (  p)  Pott,  p.  121. 

the  cooQty  court,  as  the  judgment  is 
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Past  I. 


CoTeoant. 


Goods  sold  and  delivered. 

injury  sustained  by  the  conversion,  whereas  in  the  former 
it  is  in  the  alternative  that  the  chattel  shall  be  restored  or 
the  value  paid ;  therefore  where  there  are  separate  parcels 
of  goods,  evidence  should  be  adduced  as  to  the  value  of 
each,  and  the  judgment  should  declare  the  same  accord- 
ingly ;  since  the  defendant  may  elect  to  give  up  some  in 
specie,  and  pay  damages  for  the  rest  (jq). 

Covenant.'] — Covenant  lies  for  the  breach  of  a  contract 
under  seaL  The  execution  of  the  deed  upon  which  the 
action  is  brought  (r),  and  the  breach  of  the  covenant  by 
the  defendant  must  be  proved.  If  the  covenant  be  for 
payment  of  money,  the  measure  of  damage  is  the  sum 
agreed  to  be  paid  to  the  plaintiff;  if  for  the  doing  or 
performing  some  other  act,  the  dama^  will  be,  as  in 
assumpsit,  the  amount  of  loss  sustained  by  the  plaintiff  in 
consequence  of  the  breach,  which  may  vary  according  to 
the  circumstances  of  each  individual  case. 


AMumpsit. 


Goodfi  told 
and  delivered. 


Assumpsit.'] — Assumpsit  lies  to  recover  damages  for 
the  non-performance  of  a  simple  contract,  expressed  or 
implied  (s) ;  it  lies  for  use  and  occupation  of  land  (J) ;  on 
foreign  judgments;  bills  of  exchange  and  promissory 
notes ;  and,  generally,  on  all  contracts  not  under  seal,  it 
is  the  proper  remedy.  The  necessary  evidence  will  be 
found  under  the  different  heads ;  many  of  the  defences 
which  are  mentioned  under  goods  sold  and  delivered  will 
be  found  applicable  in  other  actions. 

Goods  sold  and  delivered.] — In  an  action  for  goods 
sold  and  delivered,  the  contract  of  sale,  either  express  or 
implied,  must  be  proved ;  also  the  delivery  of  the  goods 
to  the  defendant  or  his  authorized  agent ;  a  delivery  to 
a  carrier  named  by  the  defendant  is  sufficient  (ti).  If 
goods  which  are  delivered  "on  sale  or  return"  are  not 
returned  within  a  reasonable  time,  the  sale  of  the  goods 
becomes  absolute,  and  the  price  may  be  recovered  in  a 
claim  for  goods  sold  and  deUvered  {v).  Where  a  wife  is 
living  with  her  husband  an  order  by  and  delivery  to  her 


iq)  Pawly  v.  Holly,  2  W.  Bl.  86S| 
Sand/ord  T.  Jleoek,  10  M.  &  W.  689. 
See  further  of  the  judgment  in  de- 
tinue, Rule  185. 

(r)  Jnte,  p.  107. 

(«)  Slade't  case,  4  Rep.  91. 


(0  11  Geo.  2,  c.  19,  8.  19. 

(u)  Hart  V.  Suttley,  3  Campb.  528; 
JhUUm  y,  SoUmonsom,  3  B.  &  P.  584; 
Bushell  V.  Wheeler,  15  Q.  B.  442. 

<v)  Mom  y.  Sweet,  16  Q.  B.  493. 
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is  prtmd  facie  sufficient,  though  her  presumed  authority    Chap.  VII. 
maj  be  (usproved  (ar) ;  tf,  however,  she  live  separate  from 
him  and  he  allows  her  a  sufficient  maintenance^  he  is  not 
boond  by  her  contracts,  though  the  person  supplying  her 
with  goods  had  no  notice  of  the  allowance  (y).     Where 
the  goods  are  above  the  value  of  10/.,  there  must  be  a 
note  or  memorandum  in  writing,  payment  of  earnest,  or 
delivery  and  acceptance,  to  satis^  the  statute  of  frauds  (z). 
The  mere  marking  of  goods  by  the  buyer,  where  the 
seller  does  not  part  with  their  possession,  is  sufficient  (a). 
It  has  been   said  that  there  must  have  been   such  an 
acceptance  as  deprives  the  buyer  of  the  right  of  objecting 
to  the  quantity  or  quality  of  the  goods  (6).     It  has,  how- 
ever, b^n  decided  that  where  the  vendee  of  goods  exer- 
ciaes  a  dominion  over  them,  as  by  renselling  them,  there 
may  be  an   acceptance  within  the  meaning  of  the  act, 
without  the  buyer  having  examined  the  goods  or  done 
anjtfiing  to  preclude  him  from  contending  that  they  do 
pot  correspond  with  the  contract  (c).     If  the  goods  are 
in  the  hands  of  a  third  party,  as  an  agent  or  wharfinger, 
in  order  to  conoplete  the  acceptance  he  must  have  agreed 
to  hold  them   for  the  vendee  (rf).     If  the  goods  were  to 
be  paid  for  by  bill  or  on  credit,  it  must  be  shown  that 
Ae  defendant  has  refrised  to  give  the  bill,  or  that  the 
credit  has  expired  (e),    or  that  the  bill  has  been  dis- 
honoured (/).      The  plaintiff  is  entitled  to  recover   as 
damages  the  value  of  the  goods,  which  should  be  proved 
either  by  the  agreement,  if  there  was  one,  or,  if  not,  by 
general  evidence. 

The  defendant  may  deny  the  sale  or  delivery,  or  may  Defence, 
show  that  the  credit  has  not  expired.     Having  given  the 
proper  notice,  he  may  rely  on  infancy,   coverture,  the 
statute  of  limitations,  or  his  discharge  under  the  Bankrupt 

(«)  JoOy  T.  Ree*,  15  Q.  B..  N.  8.  561 ;  Norman  t.  P*f7fip#,  14  M.  &  W. 

«28;  5.  c,  SS  L.  J.,  C.  P.  177;  277. 

fi^itinu  V.  Teakle,  8  Exch.  680 ;  S.  C,  (c)  Morion  v.  Tihbet,  15  Q.  B.  421 ; 

22  L.  J..  Exch.  241 ;  Reed  t.  Teakle,  S.  C,  19  L.  J.,  Q.  B.  882 ;  Saundert 

1JC.B.627;  AC.,22L.J.,C.  P.171.  y.  Topp,  4  Exch.  899. 

(y)  Mitsn  T.  PUk,  8  M.  flf  W.481 1  (d)  Farina  t.  Home,  16  M.  &  W. 

Aw*  ▼.  TtakU,  18  C.  B.  627 ;  S.  C,  119  ;  Meredilh  v.  Meigh,  2  E.  &  B. 

22  L.  J.,  C.   P.   171.     Rtneaux  v.  864;  Hunt  v.  Hecht,  8  Exch.  814. 

Teakle,  8  Exch.  680  j  S.  C,  22  L.  J.,  in  which  the  grounds  of  decision  in 

£xck  241.  Morion  v.  IHbbei  are  explained.   See 

(2)  29  Car.  2,  c.  3,  s.  17 ;  Hari  ▼.  also  Castle  v.  Sworder,  6  H.  &  N.  828. 

^^  27  L.  J.,  Q.  B.  271.  (e)  Webb  t.  Fairmanner,  8  M.  & 

(•)  BiU  V.  Bament,  9  M.  *  W.  36.  W.  478. 

(*)  Urntk  T.  Smrman,  9  B.  &  C.  (/;  Fry  t.  Hill,  7  Taunt.  897. 

P.N.  I 
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Part  I.  or  Insolvent  Acts^).  He  may  show  that  the  goods 
were  sold  under  an  illegal  contract^  or  prove  payment,  a 
tender,  or  (having  given  the  proper  notice)  a  Bet-off  which 

auals  the  plaintiff's  claim,  or  may  pay  money  into  court, 
e  may  likewise  prove  that  the  goods  were  inferior  in 
quality  to  those  bargained  for,  which  will  afford  a  defence 
pro  tanto  (A). 

Where  infancy  is  proved,  the  plaintiff  may  show  in 
answer  that  the  goods  were  necessaries  (i),  or  that  die 
defendant  has  in  writing  ratified  the  contract  after  foil 
age  (J).  In  answer  to  the  statute  of  limitations,  he  maj 
prove  part  payment  or  an  acknowledgment  in  writing  by 
the  defendant  within  six  years  (A) ;  but  it  must  be  uncon- 
ditional/). If  part  payment  is  relied  on,  it  must  be 
shown  that  the  payment  was  on  account  of  the  debt  for 
which  the  action  was  brought,  and  that  it  was  made  as 
part  payment  of  a  greater  debt  (m).  The  payment  maj 
be  by  goods  (n).  Payment  by  one  of  two  jointly  liable 
will  not  take  the  case  out  of  tne  statute  agamst  both((?); 
and  one  who  is  jointly  liable  cannot  bind  his  co-contractor 
by  an  acknowledgment  ( p) ;  but  an  acknowledgment  by 
an  i^ent  duly  authorized  will  suffice  (9).  Where  the  de- 
fendant relies  on  a  set-off,  as,  in  order  for  him  to  succeed, 
his  debt  must  continue  due  up  to  the  time  of  the  trial,  the 
plaintiff  may  show  that  he  has  paid  the  amount  ckimed 
by  the  defendant,  and  that  the  set-off  was  thereby  extin- 
guished (r). 

Where  a  plaintiff  avails  himself  of  the  provisions  of 
sect.  68  of  the  9  &  10  Vict,  c.  95,  and  proceeds  against 
only  one  or  more  of  several  persons  jointly  answerable,  the 
defendant  or  defendants  sued  may  avail  himself  or  them- 
selves of  any  set-off  or  other  defence  to  which  he  or  they 
would  be  entitled,  if  all  the  persons  liable  were  made 
defendants  («). 

ig)  Ante,  p.  86.  R.  252 ;  Bwn  T.  BmO/m,  I  C  B. 

(h)  Mondel  T.  Steele,  8  M.  &  W.  476. 

858.  (n)  Hooper  t.  Stepkem,  4  A.  &  ». 

(I)  Peters  v.  Fleming,  6  M.  &  W.  71. 

42.  (0)  19  &  20  Vict.  c.  97, «.  !♦• 

(J)  9  Geo.  4,  c.  14,  s.  6.  (p)  9  Geo.  4.  c.  14, 1. 1. 

W  Ibid.  (q)  19&20Vict.c97,8.1*-  f* 

(/)  Tanner  v.  Smart,  6  B.  &  C.  fore  this  Act  it  wm  otherwise,    oet 

60S  ;   Buckmatter  v.   RutuU,  10  C.  Hyde  v.  Jokneon,  2  B.  N.  C  775. 

B.,  N.  S.  745  ;  Raekham  ^,  Marriott,  (r)  Eyiom  v.  iMtledaU,  ♦  £»«''• 

2  H.&N.196;S.C..26L.J.,Exch.  159. 

315.  (,)  Rule  117. 

(m)  Tippete  v.  Heane,  1  C.  M.  & 
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Goods   bargained   and  sold,]  —  An  action   Ibr  goods     Chap.  VI  I. 
hftigaiiied  and  sold  lies,  where  the  property  in  the  goods  Goods  bar- 
has  passed  by  sale  to  the  defendant,  although  there  has  gained  and 
been  no  delivery  to    him  (/).      If  they  are  wkhin    the  •**'**• 
St^ute  of  Frauds  there  must  have  been  a  part  accep- 
taocedr),  part  payment,  or  written  memorandum.     The 
{daintiff  is  entitled  to   recover  the  whole  value  of  the 
goods  (jr). 

The  evidence   will  be  found  under  Ooods  sold   and 
delivered. 


Work,  Labour  and  Materials,'] — The  action  for  work  Work,  labour 
and  labour  lies  when  work,  either  bodily  or  mental  (y),  »"**  materiali. 
has  been  done  by  the  plaintiff  for  the  defendant  under 
a  coDtract,  express  or  implied.  If  materials  have  been 
provided,  a  daim  for  their  value  may  be  joined.  The 
plamtiff  must  prove,  first,  the  contract  express,  if  there 
be  one ;  if  not,  the  circumstances  from  which  it  arises ; 
secwidly,  the  performance  on  the  plaintiff's  part ;  and, 
lastly,  the  value  of  the  work,  either  by  the  terms  of  the 
agn^ement,  if  it  was  settled ;  if  not,  generally. 

The  defendant  may  show  in  defence  that  he  did  not.  Defence, 
order  the  work ;  that  credit  was  not  given  to  him,  but  to 
another ;  that  the  work  was  not  done ;  that  the  work 
was  not  done  according  to  contract  {z) ;  or  that  the  work 
was  done  under  a  contract  not  yet  executed  (a).  Though 
the  defendant  has  derived  some  benefit  from  the  work,  ne 
uaay  still  show^  in  reduction  of  damages,  that  it  was  im- 
pPOTjerly  done. 

this  form  of  action  being  that  usually  adopted  by 
attorneys,  surgeons,  apothecaries,  servants,  &c.,  some 
i^emarks  are  added  as  to  the  proof  of  their  cases. 

Attorneys,^ — Attorneys  must   prove   the   retainer   by  Attorneys, 
the  defendant,  that  the  business  was  done,  and  must  be 
prepared  to  prove  that  a  signed  bill  was  duly  delivered  to 
the  defendant  one  month  before  action  (6).     An  agency 
bill  is  taxable,  and    must    therefore    be    delivered  (c). 


(0  ^ikhttn  T.  Bett,  S  B.  &  C. 
SH:  AUjmder  ▼.  Gardner,  1  B.  N. 
CI71. 

(»)  Ninum  ▼.  Pkitt^t,  14  M.  & 
W.277. 

U)  BoMkey  V.  Smith,  Peake,  57. 

(y)  Qrqftam  ▼.  ArmUage,  2  C.  B. 


(z)  StMclair  ▼.  Bowles,  9  B.  &  C. 
92. 

(a)  Notes  to  Cutter  ▼.  Powell,  2 
Smith's  L.  C.  I  (6th  edit.). 

(6)  6  fit  7  Vict  c.  78,  8.  37. 

(e)  SnUth  ▼.  Dimes,  4  Exch.  32 ; 
S.  C,  19  L.  J.,  Ezch.  60 ;  13  Jur. 
518. 
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Pabt  I.  Where  the  plaintiff  has  added  an  account  stated,  if  he 
has  delivered  no  bill  he  cannot  succeed,  although  he 
proTes  that  the  defendant  assented  to  the  items  (J).  The 
bill  may  be  proved  by  a  copy,  or  duplicate  original,  with- 
out notice  to  produce  {e). 
Defence.  The  defendant  may  show  that  the  plaintiff  is  uncer- 

tificated, or  that  no  signed  bill  has  been  delivered  {^),  or 
that  plaintiff  was  not  duly  admitted  (ff).  The  plaintifTs 
negligence  cannot  be  shown  as  a  defence  (A),  except  it  has 
been  such  as  to  deprive  the  defendant  of  all  benefit  (i). 
If  such  is  the  case,  even  the  disbursements  cannot  be  re- 
covered (A).  The  defendant  may  prove  a  special  agree- 
ment, whereby  the  plaintiff  undertook  to  charge  only  costs 
out  of  pocket,  or  the  like  (/)• 

Physicians.  Physicians.'] — A  physician  can  at  common  law  main- 

tain no  action  for  fees  or  travelling  expenses,  unless  he 
can  prove  that  the  defendant  has  made  a  special  con- 
tract (ill).  But  by  the  "  Medical  Act "  of  1858,  21  &  22 
Vict.  c.  90,  s.  81,  persons  registered  under  that  act,  if 
qualified  to  practise  medicine  or  surgery,  or  medicine 
and  surgery,  as  the  case  may  be,  may  recover  in  anj 
court  of  law,  with  full  costs  of  suit,  reasonable  charge 
for  professional  aid,  advice  and  visits,  and  the  costs  of 
medicines  or  other  medical  or  surgical  appliances  sup- 
plied to  their  patients.  Any  college  of  physicians  may* 
However,  pass  a  bye-law  that  none  of  their  members 
shall  be  entitled  so  to  sue  (n). 

Surgeons.  Suraeons.'] — A  surgeon  must,  if  he  practises  within  the 

city  of  London,  or  within  seven  miles  of  it,  be  prepared 
to  prove  that  he  has  been  examined  and  licensed  by 
the  CoUege  of  Surgeons  (o).  If  a  surgeon  has  not  an 
apothecary's  certificate  he  cannot  charge  for  medicines, 

(d)  Brooks  v.  Boekett,  9  Q.  B.  847.  torneys  for  conducting  sctioDS  in 

{e)  ColHngy.  Treweek,  6  B.  &  C.  the  county  court  where   the  sow 

894.  claimed  is  under  20/.,  wepott.  Chap- 

(/)  6  &  7  Vict  c.  7S,  s.  26.  XVIII.                                     ^. 

(g)  Hill  V.  Lidnejf,  7  A.  &  E.  956.  («)  Veitch  v.  RutteU,  8  a  B.  92». 

(A)  Tempter  w,  M^Laghlan,  2  N.K.  (»)  21  &  22  Vict,  c  90,  t.  J}- 

186 ;  Co*  V.  Leech,  1  C.  B.,  N.  S.  617  ;  As  to  what  persons  are  within  th't 

S.  C.,26  L.  J.,  C.  P.  125.  Act.  see  Thistleton  y.  FretMft  81 1* 

(I)  Braceif  y.  Carter,  12  A.  &  E.  J.,  Ezch.  280. 

378.  (o)  8  Hen.  8,  c.  11.  s.  1 ;  Cop*  »• 

(k)  LewU  V,  Samuel,  8  Q.  B.  685.  Rowland*,  2  M.  &   W.  159,  over- 

(/)  Jones  V.  Reade,  5  A.  &  £.  529.  ruling  Gremaire  v,  Le  Oere,  2  Csmp* 

As  to  the  costs  recoTerable  by  at-  144. 
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except  those  ancillarj  to  surgical  cases  (p).     If  he  is  also    Chap.  VII. 

an  apothecary,  he  may  recover  for  both  attendances  and  

medicine  (9).  These  remarks,  however,  must  now  be 
read  sulgect  to  the  provisions  of  the  Medical  Act  just 
noticed. 

Apothecaries.'] — Apothecaries   must    first    prove   their  Apothecariei. 
right  to    sue  by  having  practised   previous   to   the    1st 
August,  1815,  or  having  obtained  a  certificate  from  the 
Apothecaries  Company  (r).     The  certificate  proves  itself 
when  produced  («). 

The  defendant  may  show  in  defence  that  the  plaintifi^, 
if  a  surgeon,  was  unlicensed,  or,  if  an  apothecary,  uncer- 
Uficated ;  that  from  the  plamtiff 's  negligence,  or  want  of 
skill,  he  has  received  no  benefit,  or  that  the  charges  are 
onreasonable. 

Servants.] — Servants  suing  for  wages  must  prove  the  Servanu. 
leUuner  or  service,  and  the  amount  of  wages.  If  a  ser- 
Tant  quits  the  service  before  the  term  has  expired,  or  is 
diBcfaarged  for  good  cause,  he  can  recover  nothing  (t). 
A  general  hiring  depends  on  the  custom ;  it  is  usually 
for  a  year  (m),  uiough  the  wages  are  paid  monthly  (x). 
In  the  case  of  menial  servants  the  contract  may  be 
detennined  by  a  month's  warning  on  either  side  (y).  If 
a  master  turn  away  a  domestic  servant  without  good 
<^<^>  he  must  pay  a  month's  wages  in  advance  (z). 
This  cannot  be  recovered  under  a  claim  for  work  and 
labour,  but  the  plaintiff  must  specially  state  his  cause  of 
action  (a). 

A  servant  who  is  wrongfully  discharged  may  treat  the 
contract  as  rescinded,  and  sue  for  his  actual  service,  or  he 
inay  sue  on  the  contract  for  his  wrongful  dismissal :  but 
having  once  sued  on  the  contract  he  cannot  afterwards  sue 
for  his  work  and  labour  (6), 

(p)  JlUtom  ▼.   Hawd«m,  4    Biog.  (y)  Nowlan  t.  AbUU,  2  C.  &  R. 

•1>.  64. 

(f)  Bmidew  V.  Htntoih  4  C.  &  P.  (s)  Robimon  ▼.  Hindman,  3  Esp. 

IJO.  285. 

(f)  55  Geo.  8,  c.  194,  t.  21.  (a)  Fewingt  v.   Tisdal,   1   Exch. 

(«)  14  &  15  Vict  c.  99,  8.8.  295;  &  C,  11  Jur.  97.     As  to  who 

(0  BiUmm  V.  BmlnoU,  2  C.  &  P.  are  menial  servants,  see  Nowlan  v. 

•^^i  iWty  T.  Slwin,  11  Q.  B.  743.  Jbleti,  ante,  and  Todd  v.  Kerrick,  8 

(«)AcMtoii  V.  Coll^,  4   Bing.  Exch.  151. 

^i  HUif  T.  Eimin,  11  Q.  B.  742.  (b)  Goodman  t.  Poeoek,  15  Q.  B. 

1*)  fmctit  ▼.  Cash,  5  B.  8r  Ad.  576.     See  also  notes  to  Cutler  v. 

^'  Powell^  2  Smith's  L.  C.  1  (6th  edit.) 
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AssympsU. 


Pabt  I. 

Money  lent. 


Money  paid. 


Money  had 
and  received. 


Money  kuL]— The  action  for  money  lent  lies  where 
money  had  been  lent  to  the  defendant,  or  to  a  tliird 
person,  on  his  sole  credit ;  where  money  is  lent  to  be  re- 
paid by  the  defendant  on  demand,  or  he  is  to  do  some  act, 
the  action  lies  if  he  omits  to  do  the  act  (c).  An  I.  O-  U. 
is  not  in  itself  evidence  of  money  lent  (d). 

Money  paid,'] — Money  paid  lies  where  the  plaintiff  has 
paid  money  for  the  defendant  W  his  request,  either  express 
or  implied ;  either  by  way  oi  contribution  (e),  or  as  a 
surety  (/),  as  the  accommodation  acceptor  of  a  bill  (y) ;  or 
under  a  legal  obligation,  as  where  a  tenant  under  threat 
of  distress  pays  taxes  which  his  landlord  is  bound  to 
pay  (h);  and  it  lies  although  the  plaintiff  is  not  relieved 
from  any  liability  in  consequence  ol  the  payment  {iy.  The 
plaintiff  must  prove  the  express  agreement  if  there  be  one; 
if  not,  those  foots  from  which  a  promise  to  repay  may  be 
implied. 

Money  had  and  received. 1 — Money  had  and  received 
lies  to  recover  money  which  belongs  to  the  plaintiff,  but 
has  been  obtained  by  the  defendant  by  fraud  (k) ;  by  ex- 
tortion (/) ;  by  the  improper  use  of  legal  process  (m) ;  by 
legal  duress  (n),  or  wrongfiil  detention  of  goods  (o) ;  or 
by  a  reiusal  to  do  what  the  defendant  was  legally  bound 
to  do  (p).  It  lies  where  the  defendant  has  received  money 
paid  by  the  plaintiff  under  a  mistake  or  forgetfulness  of 
foots  {q)y  but  not  where  it  has  been  paid  under  a  mistake 
of  law  (r).     It  lies  also  where  money  has  been  paid  on  a 

(e)  BrUtowe  ▼.  Needham,  9  M.  & 
W.  729. 

(d)  Pesenmayer  t.  Jdeock,  16  M. 
&  W.  449. 

(e)  PHor  T.  Hembrow,  8  M.  &  W. 
873  ;  Sidgwiek  t.  Daniel,  2  H.  &  N. 
319;  S,  a,  27  L.  J.,  Exch.  116. 

(/)  Kemp  V.  Finden,  12  M.  &  W. 
421 ;  Pownal  t.  Ferrand,  6  B.  &  C. 
439;  Pitt  V.  Purtiord,  8  M.  ft  W. 
6Z9 ;  Reynoldi  v.  Wheeler,  10  C.  B., 
N.  S.  661;  5.  C,  30  L.  J.,  C.  P. 
350. 

{g)  Gmrrard  ▼.  Ceitrell,  10  Q.  B. 
679. 

(*)  E*aU  T.  Partridge,  1  T.  R. 
310  ;  Hooper  t.  Trejfry,  1  Exch.  17. 

(i)  Britain  v.  Lloyd,  14  M.  &  W. 
762;  UwU  v.CampbeU,  SC.B,5ili 
S.  a  14  Jur.  396. 

(k)  Crocitfordv.  Winter,  1  Caropb. 


124. 

(/)  Smith  T.  Shop,  12  M.  8t  W. 
585. 

(m)  Duke  de  Cadaval  ▼.  ColUms,  4 
A.&E.868. 

(»>  Clae  ▼.  Phippe,  8  S.  N.  R. 
381. 

(o)  ralpy  T.  Manley,  1  C.  B.594 ; 
Aihmole  t.  fVainwright,  2  Q.  B.  837; 
Wak^ld  V.  Newbon,  6  Q.  B.  276 ; 
Oatee  t.  Hudson,  6  Exch.  346. 

(p)  Parker  v.  Great  Western  Bmsl- 
way  Ctmpany,  7  S.  N.  R.  845. 

(9)  Kelly  V.  SolmH,  9  M.  3i  W. 
54;  Barbers,  Brown,  I  C.  B.,  N.  S. 
121 ;  5.  C,  26  L.  J,,  C.  P.  41 ; 
Townsend  ▼.  Crowdy,  8  C.  B.,  N.  S. 
477  ;  S.  C,  29  L.  J.,  C.  P.  300. 

(f)  Knibhe  T.  HM,  1  Etp.  84; 
Higgs  V.  Scott,  7  C.  B.  63. 
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coneodexation  which  has  afterwards  failed  («) ;  as  a  deposit    Chap.vH. 
cm  a  bargain  which  has  gone  off,  or  raid  to  a  company  for 
shares  in  an  abortive  scheme  (t).     The  plaintiff,  m  order 
to  succeed,  must  prove  the  receipt  of  the  money  by  the 
defendant,  and  his  own  title  to  recover  it. 

Where  the  person  receiving  the  money  is  a  mere  a^nt 
of  another  to  whom  he  is  accountable  (tt),  or  where  it  is 
paid  to  a  third  party  who  has  not  acknowledged  that  he 
nolds  it  for  the  plaintiff  (x),  the  action  does  not  lie. 

Interesl.'l — Interest  is  recoverable  in  any  case  where  IntcresL 
tiiere  has  been  an  express  contract  to  pay  it,  and,  by  the 
custom  of  merchants,  on  bills  of  exchange  (y).  In  other 
cases  it  may  be  recovered  as  damages  from  tne  time  when 
the  debt  was  due,  if  payable  hj  a  written  instrument  at  a 
certain  time ;  if  not,  from  the  time  when  a  written  demand 
of  it  was  made  (z)* 

Account  statecL] — On  an  account  stated,  the  plaintiff  Account 
must  prove  an  absolute  and  unqualified  (a)  acknowledgment  '^^^• 
by  the  defendant  of  his  claim.  It  ought  to  appear  that  the 
account  was  stated  with  reference  to  tormer  transactions  (b). 
An  oral  admission  of  a  debt  due,  for  goods  sold,  is  evidence 
of  an  accoimt  stated,  although  the  agreement  of  sale  was 
in  writing  (c).  An  I.  O.  U.  is  prima  facie  evidence  of  an 
account  stated  with  the  party  to  whom  it  is  given,  though 
his  name  is  not  on  it  (d) ;  an  award  made  by  an  arbitrator 
is  not  (e).  Where  a  balance  due  under  a  deed  is  admitted, 
the  action  must  be  on  the  deed  (/).  An  infant  cannot 
state  an  accoimt,  even  for  necessaries,  but  he  may  ratify  it 
after  he  is  of  age  (^). 

(m)  Yamng  v.  C0U,  8  B.  N.  C.  724;  <s)  3  &  4  Will.  4.  c.  42,  8.  28. 

itgMiropp  V.  Solowum,  8  C.  B.  845;  (a>   Wayman  T.  Hitlyard,  7  Biiig. 

Woodland  T.  Pear,  7  E.  &  B.  519;  101. 

5.  C^  26  L.  J.,  Q.  B.  202.  (b)  Clark  v.  Webb,  1  C.  M.  &  R. 

(/)  fTatstab  T.  Spoituwood,  15  M.  29. 

ft  W.  501 ;  Jarrett  v.  Kennedy,  6  C.  (e)  Newhall  v.  Holt,  6  M.  &  W. 

B.  819;   Wordy.  Londetborough,  12  662. 

C  B.  252.  (d)  Feeenmayer  y.  Adcock,  16  M. 

(•)  Stepkemi  ▼.  Badcock,  3  B.  ft  &  W.  449 ;  see,  however,  Lemere  v. 

Ad.  854;  Barlow  ▼.  Brown,  16  M.  Elliott,  6  H.  &  N.  65^  \  S.  C,  30 

ft  W.  126;  Bawifordy.  ShuUleworth,  L.  J.,  Ezch.  350. 

11  A.  ft  E.  926.  (e)  Bates  t.  Townley,  2  Exch.  152; 

(«)  Brindy.  Hampdure,  1   M.  ft  S.  C,  12  Jur.  606. 

W.  365;  Lilly  ▼.  Hayet,  5  A.  ft  E.  (/)  Biiddleditch  v.  Ellis,  2  Exch. 

548;   Moart  ?.  Bmskett,  27  L.  J.,  623. 

Exch.  8.  (g)  William  ▼.  Moor,  1 1  M.  ft  W. 

iy)  P0gt  ▼.  Nnnuoh  9  B.  ft  C.  256. 
878. 
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Assumpsit. 


Part  I. 

Bills  and  pro- 
miwory  notes. 


Defence. 


For  not  accept- 
ing goods. 


Bills  and  Promissory  Notes."] — In  an  action  on  a  bill 
or  promissory  note,  if  it  be  by  payee  against  acceptor  or 
maker,  the  handwriting  must  be  proved ;  the  acceptance 
of  a  bill  admits  the  miSdng  (A). 

If  the  action  is  by  indorsee,  the  handwriting  of  the  in- 
dorsement must  be  proved  in  addition. 

In  an  action  by  indorsee  against  a  drawer  or  preyioos 
indorser,  the  indorser's  signature,  which  admits  the  sig- 
nature and  ability  of  all  previous  parties,  must  be  prov«i 
first;  secondly,  presentment  for  payment  or  acceptance, 
and  dishonour ;  thirdly,  notice  of  oishonour,  or  a  sufficient 
excuse  for  not  giving  it  (t). 

In  defence  the  defendant  may  show  that  the  bill  or 
note  is  not  properly  stamped.  That  the  signature  is  a 
forgeiy.  That  a  material  alteration  has  been  made  in  the 
bill  without  the  consent  of  defendant  (A).  That  defendant 
when  he  accepted  or  indorsed  the  bill  was  insane,  or  too 
intoxicated  to  understand  the  effect  of  the  contract,  within 
the  knowledge  of  plaintiff;  but  not  otherwise  (/).  He  may 
also  show  that  his  signature  was  obtained  by  &aud,  diat 
there  was  no  consideration,  or  that  the  consideration  was 
illegal.  In  these  three  cases,  if  the  action  be  by  indorsee, 
it  must  also  be  proved  that  he  took  the  bill  with  knowledge 
of  the  &cts,  or  tnen  overdue,  or  that  he  gave  no  considera- 
tion for  it.  He  may  also  prove  payment  to  the  plaintiff 
or  a  previous  holder,  unless  the  payment  was  made  to  the 
plaintiff  by  a  previous  holder  upon  the  understanding  that 
the  plaintiff  should  sue  for  his  benefit  (m) ;  and  if  the  action 
be  against  an  indorser,  he  may  show  that  the  plaintiff  has 
discharged  him  by  giving  time  to  the  acceptor  or  previous 
indorser  (n). 

For  not  accepting  Goods.] — In  assumpsit  for  not  ac- 
cepting goods,  tne  plaintiff  must  prove  the  contract,  which 
if  within  the  Statute  of  Frauds  must  be  in  writing,  unless 
there  has  been  part  payment  or  earnest  or  part  acceptance. 
The  performance  of  all  conditions  precedent  on  the  plain- 
tiff's part,  and  refiisal  of  the  defendant  to  accept  must  be 

noiet, 

(/)  Gore  T.  Gibson,  IS  M.  A  ^* 
628 ;  MoUon  T.  Camrtmt,  2  Exch. 
487 ;  S.  C,  12  Jur.  800. 

(m)  WiUiums  v.  Jamet^  15  Q.  ^' 
498;  S,  Cn  19  L.  J.,  Q.  B.  44«;  !♦ 
Jur.  699. 

(m)  Bylet  on  Bills,  c.  xviii* 


(h)  Smith  V.  Mar$ackf  6  C.  B. 
486  ;  S.  C.  12  Jur.  1050 ;  Haltfax  t. 
LyU,  8  Exch.  446. 

(0  As  to  what  excuses  notice, 
see  Byles  on  Bills,  p. 273  (8th  edit.)* 
See  also  Count  v.  Thompton,  7  C.  B. 
400:  i9.  C.  13  Jur.  495. 

(k)  Matttr  t.  Miller,  4  T.  R.  820 ; 
1  Smith's  L.  C.  776  (5th  edit.) ;  see 
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proved.    The  damages  are  the  difference  between  the  con-    Chaf.  vil. 
tract  price  and  the  market  price  on  the  day  the  contract  is 
broken  (/). 

The  defendant  may  prove  that  the  eoods  did  not  corre- 
spond with  the  sample^  or  were  not  such  as  were  mentioned 
in  the  contract.  For  other  defences^  see  Goods  sold  and 
delivered. 

On  Warranties.'] — In  an  action  on  a  warranty  the  plain-  On  wamndes. 
tiff  must  proTC  an  express  warranty  on  the  part  of  the  de- 
fendant; the  price  being  hi^h  is  no  evidence  of  warranty. 
He  must  also  prove  a  brea<m  of  the  warranly  at  the  time 
of  sale. 

For  Breach  of  Promise  of  Jfam'we.]— In  an  action  for  For  breach  of 
breach  of  promise  of  marriage^  the  plaintiff  must  prove  the  P««>.>^  »f 
promise.    The  promise  need  not  be  m  writing.    The  breach  "'■"^•^ 
must  also  be  proved.     This  may  be  proved  by  showing 
that  the  plaintiff  has  tendered  marria^  to  the  defendant 
and  been  refused,  or  that  the  defendant  has  married  another 
person.     As  aflfectmg  the  damages,  the  plaintiff  may  pro- 
duce evidence  of  the  pecuniary  circumstances  of  the  de- 
fendant ;  and  the  mental  suffering  inflicted  on  the  plain- 
tiff may  be  considered  in  assessing  the  damages  (m).     The 
parties  themselves  are  not  competent  witnesses  (n). 

The  defendant  may  disprove  the  promise,  or  may  show 
that  a  reasonable  time  for  its  performance  has  not  elapsed; 
or  that  afler  the  promise  the  defendant  has  discovered  gross 
immorality  on  the  part  of  the  plaintiff  (o) ;  or  that  the  en- 
gagement has  been  broken  off  by  mutual  consent. 

TVor^r.]— In  trover  the  plaintiff  must  prove  either  a  TroTer. 
property  in  tiie  goods,  coupled  with  a  right  of  possession, 
or  a  possession  actual  or  constructive  by  the  pudntiff,  the 
conversion  by  the  defendant,  and  the  viJue  of  the  goods. 

A  special  property,  as  that  of  a  bailee,  is  suflicient  (p), 
and  against  a  wrong  doer  mere  possession,  as  that  of  a 
finder,  is  enough  (q). 

(I)  Bcormam  t.  Nask,  9  B.  &  C.  850. 

145.  (p)  NieoiU  V.  Bastard,  2  C.  M.  ft 

(m)  See  BamUM  ▼.  Great  North-  R.  659. 

er»  BmUoajf  Companw,  1  H.  &  N.  {q)  Armory  v.  Dtlamirie,   1   Str. 

408 ;  JL  C  26  L.  J.,  Ezch.  28.  504 ;  1  Smith's  L.  C.  815  <6th  edit.); 

(a)  1 4  &  ]  5  Vict.  c.  99,  s.  4.  Bridge*  ▼.  Hawketwortht  15  Jur.  1 079. 

(•)  Irwimg  ▼.  Greenwood,  1  C.  &  P. 
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The  conversioii  may  be  actual^  as  by  a  wrongful  sale,  in 
which  case  no  demand  by  the  plaintiff  need  be  prored  (r), 
or  by  a  refusal  to  deliver  them  to  the  plaintiff  when  de- 
manded {$) ;  this,  however,  is  not  of  itself  a  conversion, 
but  only  evidence  of  such ;  in  the  latter  case  the  defendant 
must  have  the  power  to  deliver  them  when  they  are  asked 
for(0;  he  is  not  guilty  of  a  conversion  because  he  does 
not  at  once  restore  the  chattel,  when  it  is  not  at  the  moment 
in  his  possession,  and  under  his  own  immediate  control  («). 
The  pmintiff  is  entitled  to  recover  as  damages  the  value 
of  the  goods,  and  damage  for  their  det-ention. 

The  defendant  may  disprove  the  plaintiff's  property  in 
the  goods,  or  the  conversion,  or  may  show  that  he  has 
delivered  them  up  to  the  true  owner  (ar),  or  he  may  give 
in  evidence  the  Statute  of  Limitations,  or  show  thi^  he 
has  a  lien  general  or  particular  for  work  done  upon  the 
goods  or  by  a  special  agreement  with  the  plwitiff.  Bankers, 
innkeepers,  wharfingers,  attorneys,  &ctors,  dyers,  calico 

f)rinter8,  packers  and  insurance  brokers,  have  by  usage 
iens  upon  goods  entrusted  to  their  charge,  for  their  general 
balance.  Carriers  have  a  lien,  but  whether  general  or 
particular  is  disputed.  In  other  cases  the  lien  is  only  on 
the  particular  chattel  upon  which  something  has  been 
done,  as  a  farrier  who  has  shod  a  horse,  the  owner  of  a 
stallion  which  has  covered  a  mare  ( y).  But  where  nothing 
has  been  doTie  on  the  chattel  there  is  no  lien.  Hence  a 
livery  stable  keeper  or  innkeeper  has  no  lien  on  a  horse  (^r), 
nor  has  the  unpaid  vendor  of  real  property  a  lien  on  the 
title  deeds  (a),  or  a  conveyancer  on  papers  left  in  his  pos- 
session (6).  A  lien  can  never  exist  where  possession  is 
not  continued,  as  where  goods  are  to  be  paid  for  on  credit, 
or  where,  as  in  the  amstment  of  milch  cows,  the  owner 
must  by  necessary  imj^cation  have  the  occasional  posses- 
sion for  the  purpose  of  milking  (c).  Another  aefence 
which  may  be  set  up  is,  that  the  defendant,  being  the  un- 


(r)  Edwards  t.  Hooper,  11  M.  & 
W.  563. 

(«)  Burroughes  t.  Bayne,  5  H.  &c  N. 
296. 

(/)  Edwardt  T.  Hooper,  11  M.  & 
W.  Z6S. 

(u)  Const  Y.  Hughes,  2  Scott,  663 ; 
Towns  ▼.  Lewis,  7  C.  B.  608. 

(«)  Ckeesmam  ▼.  EjmU,  6  Ezch. 
841. 

(y)  Scarfs  V.  Morgan,  4  M.  &  W. 


270. 

{%)  Smith  Y.  DearUne,  6  C  B. 
182  ;  S,  a  12  Jur.  877;  Orchard  ▼. 
V.  Rackstraw,  19  L.  J.,  C.  P.  808. 

(a)  Goode  ▼.  Burton,  I  Exch.  189; 
S.  C,  11  Jur.  851. 

(6)  Sieadman  ▼.  HockUy,  15  M.  & 
W.  658. 

{e)  Jackson  v.  Cummins,  5  M.  & 
W.  842, 
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paid  vendcnr  of  the  goods,  has  stopped  them  in  transitu.    Chap.  VII. 
the  Tcodee  being  insolvent  {d). 

Trespass.'] — Trespass  («)  lies  when  a  trespass  has  been  Tretpass. 
committed  by  the  defendant  or  his  agent,  or  by  his  cattle, 
on  plaintiff's  land.  The  plaintiff  must  show  ui  immediate 
possession  in  the  land.  The  general  owner  of  land  may, 
Iioweyer,  maintain  tre^>ass  for  mjury  to  the  subsoil,  though 
he  has  let  the  herbage  to  another  (/)•  The  ownership  of  "^^  **"**• 
wastes,  rivers,  walls,  ditches,  &a  is  proved  either  by  docu- 
dientary  evidence  of  title  or  acts  of  ownership.  The  plain- 
tiff must  prove  that  the  trespass  was  committed  by  the 
defendant  or  his  agent  duly  authorized,  either  by  previous 
command  or  subsequent  assent ;  in  the  latter  case  the  agent 
at  the  time  of  the  trespass  must  have  assumed  to  act  for 
defendant  ig).  Evidence  should  be  adduced  of  the  extent 
and  amount  of  damage  done. 

The  defendant  may  disprove  the  commission  of  the  Defence, 
trespass,  either  by  denying  the  &ct,  or  showing  that  it 
occurred  by  plaintiff's  &uJt,  as  by  defect  of  fences ;  or 
may  show  that  the  plaintiff  was  not  possessed  of  the  place 
in  question  at  the  tmie  when  the  trespass  was  committed ; 
or  he  may  dispute  the  plaintiff's  title,  or  set  up  any  title 
in  himse£r  which  would  limit  the  plaintiff's  (A).  He  may 
show  leave  aod  licence  trova  the  plaintiff,  express  or  im- 
plied from  previous  circumstances.  He  may  also  show 
satisfaction  to  the  plaintiff  bv  payment  or  otherwise,  or  a 
release,  or  may  rely  on  the  Statute  of  Limitation. 

Trespass  is  the  proper  form  of  action  where  the  plain-  to  goodi. 
tiff's  goods  are  taken  away,  or  injured  by  the  wilful  or 
immecuate  act  of  the  defendant.  If  the  injury  is  only 
consequential  (t),  or  committed  by  a  servant  of  the  defen- 
dant not  expressly  authorized  to  do  the  wrongful  act,  case, 
not  trespass,  is  the  proper  remedy  (A). 

Trespass  also  lies  tor  an  assault,  or  any  other  direct  Assault, 
personal  injury  committed  by  the  defendant  on  the  plain- 
tiff, as  &lse  imprisonment  or  obstruction  of  his  personal 

(J)  Llekbarrowr.  Mason,  2  T.  R.  (/)  Con  ▼.  Glue,  6  C.  B.  535; 

§Zi  1  Smith's  L.C.699(6Ui edit);      A  C.  12  Jar.  1S6. 


(£)  IVUson  V.  TiMijiiaii,  6  S.  N.  R. 

(e)  Ahbough  these  actions  in  the  8d4i 

eounty  court  are  of  tort  generally,  (h)  As  to  the  jurisdiction  of  the 

whether  trespass  or  ease,  it  is  thought  court  to  try  the  case  where  such  a 

best  to  arrange  them  under  the  forms  defence  is  raised,  see  ante,  p.  52. 

as  they  existed  in  the  superior  courU  (<)  Leame  t.  Braff,  S  East,  598. 

before  the  Common  Law  Procedure  {k)  fVkiotUy  t.  Patrick,  2  M.  ft 

Act.  15  ft  16  Vict,  c  7«.  W.  650. 
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liberty  (/)•  The  plaintiff  must  prove  the  commission  of 
the  acts  complained  of  hj  the  defendant,  and  the  damage 
resulting  therefrom.  He  may  recover  not  only  for  t£e 
damage  that  has  actually  occurred,  but  for  sucti  as  pro- 
bably will  be  the  immediate  result  of  the  wrongful  act  (m), 

Tne  defendant  may  show  that  the  act  complained  of  was 
done  under  process  or  authority  of  law.  In  assault  he 
may  prove  that  the  plaintiff  assaulted  him  first,  and  that 
he,  the  defendant,  only  acted  in  self-defence,  or  that  lie 
acted  in  defence  of  his  possession  of  a  house  or  goods. 
He  m^  also  show  that  the  damage  sustained  by  the 
plaintiff  is  not  as  great  as  he  alleges. 

K  the  defendant  relies  on  self-defence,  the  plaintiff  may 
show  in  reply  that  the  violence  used  was  excessive,  and 
more  than  uie  occasion  would  justify. 

Ccise.'^ — An  action  on  the  case  lies  for  injuries  and 
obstructions  to  incorporeal  hereditaments,,as  disturbance 
of  common  or  right  of  way ;  diversion  of  watercourses ; 
nuisances,  as  by  building  a  roof  so  as  to  throw  water  on 
plaintiff's  premises  (n),  or  carrying  on  an  offensive  trade, 
so  as  to  render  enjoyment  of  life  or  property  uncomfort- 
able ;  so  by  building  or  otherwise  obstructing  the  light 
and  air  around  plaintiff's  house.  In  all  these  cases  the 
plaintiff  must  prove  the  existence  of  the  right  on  his  part, 
the  obstruction  thereof  by  the  defendant,  and  the  amount 
of  damage  he  has  sustained. 

The  defendant  may  give  in  evidence  the  same  defences 
which  have  been  mentioned  under  trespass  to  land. 

Case  is  also  the  proper  remedy  against  carriers  for  not 
carrying  or  delivering  goods  safely.  They  are,  at  common 
law,  insurers,  and  liable  for  all  accidents  except  by  the  act 
of  God  or  the  king's  enemies  (o) ;  but  by  the  1  Will.  4, 
s.  68,  they  may,  by  affixing  notices  in  their  offices,  restrict 
their  liabilities  in  the  case  of  gold,  trinkets,  silks  or  other 
valuables,  where  the  package  exceeds  10/.  in  value.  If 
the  notice  is  given,  they  are  protected,  though  guilty  of 
gross  negligence  ( j?),  but  not  against  the  felonious  acts  of 
their  servants  (7).  In  actions  against  carriers,  it  is  not 
necessary  to  prove  any  contract;  therefore  a  railway  com- 


(/)  Bbrd  ▼.  JoifM,  7  Q.  B.  742. 

(m)  HodMoll  V.  StaUbrett,  11  A.  & 
E.  301;  Nieklin  v.  WiUiams,  10 
Exch.  259. 

(»)  Fajf  ▼.  Prentiee,  1  C.  B.  828. 


(o)  Forward  y.  Piftard,  1  T.  R. 
Z9t  per  Lord  Mansfield. 

(p)  Hinton  v.  Dibbin,  2  Q.  B. 
646. 

Cq)  1  \(  ill.  4,  c  68,  s.  8. 
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pany  is  liable  to  a  servant  for  loss  of  his  baggage^  though    Chaf.  Vli. 
his  &re  is  ^d  by  his  master  (r). 

The  liability  of  railway  companies  as  carriers  is  further 
regulatecLbv  the  "  Railway  and  Canal  Traffic  Act,  1854," 
17  &  18  Vict.  c.  31  ($). 

Case  lies  also  for  negligent  acts  committed  by  the  de-  To  person  or 
fendant  or  his  servants,  by  which  the  plaintiff  or  his  pro-  V^^^l* 
perty  is  injured,  as  by  the  negligent  dnving  of  a  carriage, 
or  sailing  of  a  ship ;  so,  if  the  plaintiff  were  a  passenger 
in  a  pubuc  carriage,  although  the  injury  in  part  arose  fi^m 
the  unskilful  management  of  the  carriage  in  which  he 
was  (t).  But  he  cannot  recover  if  such  injury  could  have 
been  avoided  by  the  exercise  of  reasonable  care  on  his  part, 
or  on  the  part  of  the  person  having  the  management  of 
the  carriage  or  vessel  in  which  he  is  (u). 

Case  lies  also  for  neglecting  properly  to  enclose  danger- 
ous premises.  In  all  Uiese  cases  tne  plaintiff  must  prove 
negligence  upon  the  part  of  the  defendant,  or  if  the  act  be 
committed  by  a  servant,  prove  the  service  and  negligence 
on  his  part.  A  master  is  not  liable  for  the  wanton  or 
malicious  acts  of  his  servant  done  to  carry  the  servant^s 
own  purposes  (u?),  nor  for  unauthorized  acts  committed  by 
him  beyond  the  scope  of  his  employment  (x).  But  for  any 
act  of  the  servant  m  the  course  of  his  employment,  and 
done  to  effect  the  purpose  for  which  he  is  engaged,  the 
master  is  liable,  even  though  the  act  be  wilful  and  malicious 
and  contrary  to  express  orders  {y).  A  master  is  not  liable 
to  his  servant  for  the  negligent  acts  of  his  fellow-servant  (z). 

The  owner  of  a  wild  animal,  or  of  a  tame  one  if  he 


(r)  Mankailv.  York  and  NewcastU  106;    Crqft  ▼.  AlUon,  2   B.  &  A. 

BMOmay  C^mpamy,  21  L.  J.,  C.  P.  690. 

K  (x)  Joel  V.  Morriion,  6  C.  &  P. 

(i)  MtMoMus    V.    Lmeaskire   and  501. 

Twktkire  Raihffay  Cawtpanyi  4  H.  &  (y)   Limpus    y.    London    Oeneral 

^'  IV  y  Peek  V.  North  Stt^ordihire  OmnibuM  Company,  1   H.  jfc  C.  326 ; 

Bmlway  Company,  £.,  B.  &  £.  986 ;  S.  C,  82  L.  J.,  Exch.  34. 

&  C»  27  L.  J .,  Q  B.  465  ;  32  L.  J .,  (z)  fVigmort  J,  Jay,  5  Exch.  354 ; 

^  B.  241 ;  Garton  t.  Bristol  and  S,  C,  19  L.  J.,  Exch.  300;  Hutehin^ 

^ntir  Bailwan  Company,  30  L.  J.,  ton  v.  The  York,  Newcattle  and  Ber^ 

0*  B.  273 ;  M'Canee  t.  London  and  wick  Railway  Company,  6  Exch.  343 ; 

if^tk' Western  Railway  Company,  7  19  L.  J.,    Exch.  296;    IViggett  v. 

H.  k  N.  477  ;  iS:  C  31  L.  J.,  Exch.  Fox,  1 1  Exch.  832  ;  S,  C,  20  Jur. 

tt'  995  i  Southcote  v.  Stanley,  1  H.  &  N. 

(0  Bigbey  ▼.  HewUt,  5  Exch.  240 ;  247  ;  GHffitht  v.  Gidlow,  8  H.  &  N. 

£  C^  19  L.  J.,  Exch.  291.  648;  Abrahams.  Reynolds,  5  H.  &  N. 

(■)  Therogood  y.  Bryan,  and  Catt-  143 ;  Riley  v,  Baxendale,  6  H.  &  N. 

^  1.  Hills,  SCB.  115.  445;  Mellors  T.  Shaw,  1  B.  fle  S. 

(»)  ItManms  v.  Crickett,  1  East,  437. 
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knows  of  its  ferocity  or  habit  of  doing  injair^  is  answer- 
able for  all  damage  ensuing  bj  its  acts  (a). 

The  defendant  may  disproTe  any  of  the  fiusts  which  the 
plaintiff  is  bound  to  prove,  or  show  that  the  act  compLuned 
of  arose  from  such  negligence  on  the  part  of  the  plaintiff 
that  the  defendant  could  not  by  the  exercise  of  ordiiuay 
care  have  avoided  it  (6),  or  that  the  damage  is  not  ao  greU 
as  the  plaintiff  allies. 

Actions  by  Executors  of  Persons  killed.'] — When  a  per- 
son is  killed  by  the  wrongful  act,  n^lect  or  defiuilt  of 
another,  an  action  may  be  brought  in  the  name  of  the 
deceased's  executor  or  administrator^  for  the  benefit  of  the 
deceased's  wife,  husband,  parent  or  child,  amongst  whom 
the  damages  are  to  be  divided  as  the  jury  direct  (c). 

Actions  for  Malicious  Prosecution.] — In  an  action  for 
malicious  prosecution,  the  plaintiff  must  prove  the  prose- 
cution. And  this  should  be  proved  in  the  same  way  as 
other  proceedings  of  courts  are  proved  (d ).  He  must  snow 
that  the  prosecution  has  terminated  in  his  acauittal  (e) ; 
that  the  defendant  was  the  prosecutor  (/),  and  that  the 
proceedings  were  both  malicious  (g)  and  also  without 
reasonable  and  probable  cause  (A).  Malice  means  any  in- 
direct motive,  any  object  other  than  the  bonfi  fide  further- 
ance of  justice ;  and  malice  or  no  malice  is  a  Question  for 
the  jury.  The  absence  of  reasonable  and  probable  cause 
may  be  evidence  of  malice,  but  it  is  not  necessarily  so  (t). 
Whether  there  has  been  an  absence  of  reasonable  and 
probable  cause  is  a  question  for  the  judge  (k). 

The  defendant  may  give  evidence  in  disproof  of  any  of 
the  allegations  which  the  plaintiff  has  to  prove,  and  in 
particular  may  bring  forward  any  facts  tending  to  show 
the  absence  oi  malice  or  the  existence  of  reasonaUe  and 
probable  cause. 


(a)  May  ▼.  Bmrdett,  9  Q.  B.  101 } 
Cox  ▼.  Burbagt,  S2  L.  J.,  C.  P.  89. 

(6)  Dwiet  V.  Mann,  10  M<  &  W. 
546. 

(e)  9  &  10  Vict.  c.  93 ;  Fote  v. 
Laneathire  and  Yorkghire  Railway 
Company,  2  H.  &  N.  728  ;  S.  C,  27 
L.  J.,  Bxch.  249;  Birketi  v.  White- 
haven  Junction  Railway  Company,  4 
H.&  N.  730 ;  S.  C,  28  L.  J.,  Exch. 
348 ;  Blake  v.  Midland  Railway  Com- 
pany, \%  Q.  b,  9S, 

{d)  Ante,  p.  105. 


(e)  AnmdeU  v.  TregomOt  YeW. 
116. 

(/)  Roscoe*s  Evidence,  p.  528, 
11th  edit 

{g)  Pureett  v.  Maenamara,  9  Bast, 
361. 

(h)  Johnttone  y.  Sution,  1  T.  R. 
545. 

<0  Mitchell  ▼.  Jenkine,  5  B.  & 
Ad.  588. 

(k)  Ponton  v.  miliamM,  2  Q.  B. 
169. 
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These  obaerFations  apply  also  to  actions  for  malicious    Cbap.  vil. 
arrest. 

Far  DefamationJ] — The  plaintiff  in  an  action  of  libel  For  de&ma. 
must  prove  the  publication  by  the  defendant  of  the  matter  *'®"* 
complained  of  in  print  or  wnting,  or  by  a  picture  or  other 
fixed  mode  of  representing  ideas.  If  the  libel  be  contained 
in  a  newq)aper  and  the  action  be  against  the  printer, 
publisher  or  one  of  the  registered  proprietors,  the  publica- 
tion by  him  may  be  proved  by  producing  a  certified  copy 
(which  may  be  obtained  on  written  application  to  the  stamp 
office)  of  the  declaration  required  by  law  to  be  made  at 
that  office  of  the  printer  and  other  particulars  (/),  and  by 
producing  a  copy  of  the  newspaper  complained  of  and 
Bhowing  that  it  bears  substantially  the  same  title  and  con- 
tains the  names  of  the  same  printer  and  publisher  and  the 
same  place  of  publication  as  those  given  in  the  declaration. 
The  handwriting  of  the  certiMng  officer  must  be  proved, 
but  not  his  official  character.  This  certificate  is  conclusive, 
unless  it  be  shown  that  after  the  date  of  the  declaration 
the  plaintiff  has  become  insane,  or  that  the  defendant  has 
made  a  declaration  with  the  same  formalities,  stating  that 
he  has  ceased  to  be  printer,  or  as  the  case  may  be,  or  that  a 
like  declaration  of  particulars  has  been  made  in  which  he 
has  not  joined  (m).  In  other  cases  the  publication  may  be 
proved  by  showing  that  the  defendant  has  written  the  words 
in  question  or  caused  them  to  be  printed,  and  shown  or 
given  or  sent  them  to  any  person,  or  that  a  copy  has  been 
sold  at  his  shop,  or  that  he  has  otherwise  given  currency 
to  the  document  by  himself  or  his  agent.  But  a  publica- 
tion  to  the  plaintiff  himself  only  is  not  actionable  (n). 

In  an  .action  of  slander  the  plaintiff  must  prove  the 
speaking  of  the  words  complained  of  by  the  deiendant  in 
tne  presence  of  some  person  other  than  the  plaintiff.  He 
must  further  prove  that  the  words  impute  to  him  a  criminal 
<^ence,  or  an  infectious  disease,  or  misconduct  in  a  public 
office,  or  misconduct,  negligence  or  want  of  skill  m  the 
^ay  of  his  profession,  trade  or  business,  or  else  that  he  has 
suffered  special  damage  of  a  pecuniary  or  material  cha- 
i^acter,  such  as  the  loss  of  a  situation,  the  diminution  of 
trade,  or  the  loss  of  a  marriage  by  a  woman  (o). 

(0  «  &  7  Will.  4,  c.  76.  8.  6.  624.. 

(«)  /6iil.  sect.8.    And  see  sect.  (o)  3  Blackstone's  Commentaries, 

1«.  123. 
(«)  Philtipi   ▼.  Jantenf    2    Esp. 
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Case. 

If  words  written  or  spoken  be  not  in  their  ordinary  sense 
defamatory^  the  plaintiff  must  prove  any  circumstances 
which  make  them  so.  But  malice  need  not  in  general  be 
proved.  The  question  whether  the  matter  is  hbellous  or 
not  is  a  question  for  the  jury. 

By  way  of  defence,  the  defendant  may  disprove  Ae 
publication  by  him,  or  disprove  the  defamatory  sense  of 
the  words  published,  or  he  may  show  that  the  publication 
was  privileged,  which  is  a  defence  in  the  absence  of  actual 
malice  (p) ;  or  he  may  show  that  the  defamatory  matter  is 
true ;  or  he  may  give  evidence  of  an  apology  in  mitigation 
of  damages  (q)\  or  if  the  libel  be  in  a  newspaper  he  may 
rely  as  a  defence  upon  an  apology  and  the  payment  into 
court  of  amends  ( r ). 

In  the  case  of  communications  prim&  fisusie  privil^ed, 
the  plaintiff  may  still  prove  actual  malice.  And  to  prove 
the  animus,  evidence  may  be  given  of  other  libels  and 
slanders  than  that  sued  for,  whether  earlier  than  it  or 
later. 


For  seduction.  For  Seduction.'] — In  an  action  for  seduction  the  plain- 
tiff must  prove  that  the  person  seduced  was  in  his  service 
at  the  time.  In  the  case  of  a  daughter,  it  is  sufficient 
evidence  of  service  to  show  that  she  was  living  with  the 
plaintiff,  her  father,  as  a  member  of  his  family  (s).  It 
must  be  proved  further,  either  that  the  defendant  enticed 
the  servant  away  from  the  plaintiff's  service  (0>  or  that  he 
debauched  the  servant ;  and  in  the  latter  case  it  seems  to 
be  necessary  to  show  further  that  the  servant  has  been 
made  pregoant,  or  ill,  so  as  to  be  incapacitated  from  ser- 
vice {t).  Evidence  of  the  circumstances  of  the  seduction 
may  be  given  in  aggravation  of  damages. 

The  defendant  may  disprove  any  of  the  plaintiff's  allega- 
tions, or  may  give  evidence  of  the  conduct  of  the  plaintiff, 
or  the  character  of  the  servant,  in  mitigation  of  damages. 

Other  cases.  Other  Caftf^.]— Case  is  also  the  proper  remedy  against 


{p)  As  to  what  communicAtions 
are  privileged,  see  Roscoe's  Evidence, 
p.  618  e<  *eq,  Uth  edit. 

(9)  6  &  7  Vict.  c.  96.  s.  1. 

(r)  Ihid,t  sect  2.  As  to  notice 
where  a  defendant  means  to  rely  on 


any  of  these  special  defences,  see 
ante, 

(f )  EtHMt  V.  WaUon,  2  L.  R.  C.  P. 
615  ;  5.  C.  Z^  L.  J.,  C.  P.  S07;  sec 
Roscoe's  Rvdence,  p.  589,  11th  edit 

(/)  Etaiu  ▼.  Walton^  tupra. 
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innkeepers,  carriers  or  other  bailees,  for  injuries  done  to    Chap.  vii. 
goods  entrusted  to  them. 

Also  for  deceitful  representations  made  to  the  plaintiff, 
tj  which  he  is  injured ;  but  this  action  does  not  lie  in  tort 
imless  the  representation  is  shown  to  be  &lse  to  the  know- 
ledge of  the  person  making  it  (ar). 

Case  also  lies  for  infringement  of  patents  or  copyright, 

<«)  Ormrod  T.  Huth,  14  M.  &  W.  651 ;  Rawling  y.  BtU,  1  C.  B.  951. 
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CHAPTER  VIIL 


HEARING  OP  PLAINT  AND  JUDGMENT. 


Adjournment,  131. 

Change  op  Venue,  131, 

Commitment  for  Contempt, 
131: 
For  Perjury, 

Proceedings    at    Hearing, 
133: 
Where  neither  Party  appears. 
Where  Plaintiff  does  not  ap' 

pear,  or  is  nonsuited. 
Where  Defendant  does  not  ap- 
pear. 
Admission  by  Defendant, 
Admission  by  Person  not  De^ 

fendant. 
Appearance  in  Person  or  other- 
vnse. 

Jury  Trial,  135. 
Right  to  Begin,  136. 
Equitable  Defences,  137. 

Examination  of  Witnesses, 
139: 
In  chief. 

Opinion  of  Witness, 
Hefreshing  Recollection, 
Cross-examination. 
JRe-examination, 
Witnesses  in  Defence  or  repfy. 

Amendment,  141 : 
Character  of  Parties, 


Plaintiff's  Name  or  Desetip- 

Hon, 
Defendants, 
)Vhere    Wife     is    impraperig 

joined. 
Where    too    many   Plnniip 

joined. 
Where  too  few  Plaintiffs. 
Where  too  many  Defendants, 
Where    Defendants     not  all 

served. 
Of  Variance, 

When  Title  comes  in  Qdbs- 
TION,  143. 

Judgment,  143: 

Order  to  pay  forthwUli, 
Order  to  pay  by  Instalments. 
On  Bond  within  8  ^  9  rifl.3, 
c.2. 

Abatement,  145 : 
Death  of  Plaintiff  or  Defen- 
dant, 
Bankruptcy  or  Insolvbkct 

OF  Plaintiff,  146. 
Judgment  against  Mabbibd 

Woman,  145. 
Order  and  Warrant  to  com- 
mit AT  Hearing,  145. 
Service    of    Judgment   ob 
Order,  146 : 
When  necessary. 
How  served. 
Registry  of  Judgments,  147. 


Executor  wrongly  sued  or  suing 
in  his  own  Might, 

On  the  day  named  in  the  summons  the  plaintiff  shoold 
appear  in  court,  and  the  defendant  must  appear  to  sjiswer 
the  plaint.     On  answer  being  made  in  court,  the  judge 
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proceeds  to  try  the  cause  in  a  summary  way,  and  give    Chap.VIIL 
judgment  without  pleading  or  formal  joinder  of  issue  (a). 

Adjournment.']  —  The  judge  may  make  orders  for  Adjoununent. 
granting  time  to  the  plauntm  or  defendant  to  proceed, 
tod  may  adjourn  any  court,  hearing  or  further  hearing  of 
a  cause,  as  may  seem  fit  to  him  (6) ;  and  when  anything 
required  by  the  practice  of  the  court  to  be  done  by  either 
party  before  or  during  the  hearing,  is  not  done,  the  Judge 
may,  in  his  discretion,  and  on  such  terms  as  he  thinks  fit, 
adjourn  the  hearing,  to  enable  the  parties  to  comply  there- 
with (c).  The  parties  themselves  may  also  by  consent, 
at  apy  time  before  the  cause  is  called  on,  postpone  the 
hearing  to  sUch  subsequent  court  as  the  judge  may 
direct  (rf). 

Where  a  cause  is  adjourned,  no  order  of  adjournment 
need  be  served  on  either  party  imless  by  direction  of  the 
judge  (e). 

Change  of  Venue,'] — If  the  judge  is  satisfied,  by  either  Change  of 
PMrty  to  the  cause,  that  it  can  be  more  conveniently  or  ^«n»«* 
fiarly  tried  in  some  other  court,  he  may  send  it  for  hearing 
to  such  other  court;  or,  if  the  judge  be  himself  interested 
in  the  matter,  he  may,  or  if  an  officer  is  plaintiff,  he  must, 
at  the  request  of  the  defendant,  send  it  for  hearing  to 
Bome  oth^  convenient  court  of  which  he  is  not  the  judge. 
The  proceedings  are  to  be  transmitted  to  the  other  court, 
and  tJbe  judge  of  it  is  to  appoint  a  day  for  hearing,  notice 
i?heieof  is  to  be  given  to  the  parties  (/). 

Commitment  for  Contempt.] — If  any  person  wilfully  Commitment 
insults  the  judge  or  any  juror,  or  any  officer  of  the  court,  ^^'  contempt, 
during  hia  sittmg  or  attendance  in  court,  or  in  going  or 
Returning  from  court,  or  wilfiiUy  interrupts  the  proceed- 
ings of  ttie  court,  or  otherwise  misbehaves  in  court,  any 
^Mttliff  or  officer,  with  or  without  the  assistance  of  others, 
"Miy,  by  order  of  the  judge,  take  the  offender  into  cus- 
tody ;  and  the  judge  may,  bv  warrant  imder  his  hand  and 
the  seal  of  the  court,  commit  him  to  prison  for  any  time 
not  exceeding  seven  days,  or  impose  upon  him  a  fine  not 

(«)  9  fie  10  VicL  c.  95,  8.  74,  p.  (d)  Rule  108. 

^  ($)  Rule  109. 

(*)  lb.  8.  81,  p.  401.    See  Form  (/)  19  &  20  Vict.  c.  108,  ts.  20, 

W.App.  22,  p.  888. 

(e)  Role  110. 

e2 
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Part  I.  exceeding  5/.,  and  in  default  of  payment  may  commit 
him  to  prison  for  any  time  not  exceeding  seven  days,  unless 
the  fine  be  sooner  paid  (g). 

As  many  acts  done  by  persons  may  come  within  the 
provisions  of  the  statute,  which  it  would  be  impossible 
adequately  to  describe  in  words,  the  judge  has  jurisdiction 
to  decide  conclusively  whether  any  particular  act  amounts 
to  an  insult,  interruption  or  misbehaviour ;  nor  need  the 
warrant  of  commitment  state  more  than  that  the  judge  has 
been  wilfiilly  insulted.  In  an  action  for  trespass  and  &lse 
imprisonment  brought  against  the  high  bailiff  and  the 
governor  of  the  gaol,  the  defendants  justified  under  a 
warrant  under  the  seal  of  the  court,  and  directed  to  them  ; 
whereby  afi;er  reciting  that  the  plaintiff  had  wilfully  in- 
Bidted  the  judge  during  his  sitting,  and  that  thereupon  the 
judge  had  ordered  him  to  be  taken  into  custody,  and  de- 
tained until  the  rising  of  the  court,  it  "therefore"  required 
the  defendants  to  arrest  the  plaintiff,  and  imprison  him  for 
seven  days ;  it  was  held,  that  the  warrant  was  not  bad  for 
uncertainty  in  specifying  the  cause  of  commitment,  nor 
for  omitting  to  describe  the  nature  of  the  insults;  and 
that  the  recital  that  the  plaintiff  had  insulted  the  judge 
was  a  sufficient  adjudication  of  the  offence  (A), 

By  the  9  &  10  Vict.  c.  95,  s.  113,. the  judge  might 
Commit  for  contempt  to  any  prison  to  which  he  had  power 
to  commit  other  offenders  by  that  act;  by  the  12  &  13 
Vict.  c.  101,  s.  2,  the  judge  is  empowered  to  commit  for 
contempt  to  any  common  gaol  wherein  the  debtors  under 
judgment  and  in  execution  of  the  superior  courts  may  be 
confined,  for  any  county,  &c.,  wholly  or  in  part,  within 
the  district  of  the  judge,  or  to  any  other  gaol  which  may 
be  allowed  by  the  declaration  of  the  Secretary  of  State,  or 
to  any  prison  provided  under  sect.  49  of  the  former  act. 

Commitment  Commitment  for  Per/ttry.]  — Under  sect.  19  (£)  of  the 

for  peijury.  14  &  15  yict.  c.  100  (An  Act  for  Improving  the  Ad- 
ministration of  Criminal  Justice),  a  judge  of  a  county 
court,  in  case  it  appears  to  him  that  any  person  has  been 
giiilty  of  perjury  m  any  proceeding  made  or  taken  before 
him,  may  direct  a  prosecution  for  such  perjury,  on  reason-* 
able  cause,  and  commit  such  person  for  trial  at  the  next 
assizes  of  the  county  or  other  district  within  which  the 
perjury  was  committed,  unless  he  enters  into  a  recognizance, 

{g)  9  &  10  Vict  c.  ^5, 8. 113,  p.  421.      307. 
Sec  form  of  commitment  74,  App.  (i)  This  section  will  be  found  in 

(A)  Levy  V.  Moylan,  1  L.  M.  &  P..     full  in  the  Appendix. 
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with  one  or  more  sufficient  surety  or  sureties^  conditioned    Chap.  viil. 

for  his  appearance,  and  that  he  will  surrender  and  take  his 

trial,  and  not  depart  the  court  without  leave.     The  judge 

may  also  require  any  person  he  may  think  fit  to  enter  into 

a  recognizance,  conditioned  to  prosecute  or  give  evidence 

against  the  person  to  be  prosecuted,  and  give  a  certificate 

kS  the  prosecution  having  been  directed,  which  is  to  be 

deemed  sufficient  proof  of  such  prosecution  having  been 

directed. 

Where  neither  Party  appears.} — K  neither  party  appears  Where  neither 
at  the  hearing,  the  cause  is  usually  struck  out  by  oraer  of  P"^y  «pp««"« 
the  judge.     But  where  the  plaint  is  issued  under  sect.  2  of 
30  &  31  Vict.*c.  142,  and  neither  party  appears,  the  cause 
is  not  to  be  struck  out  till  two  months  after  the  return 
day  (J). 

Where  Plaintiff  does  not  appear ^  or  is  Nonsuited.'] — If  Where  plaintiff 
the  plaintiff  does  not  appear  the  cause  is  struck  out.  If  do«»  not  ap- 
the  plaintiff  appears,  but  does  not  make  proof  of  his  Jilted!' ^' "°"' 
demand  to  the  satis&ction  of  the  judge,  he  may  nonsuit 
the  plaintiff,  or  give  judgment  for  the  defendant  (A).  This 
is  especially  provided  by  the  statute,  but  it  does  not  limit 
the  common  law  right  which  a  plaintiff  possesses,  to  with- 
draw firom  the  suit  at  any  time  before  judgment  (/) ;  or,  if 
there  be  a  jury,  before  they  have  deUvered  tneir  verdict  (wi). 
It  has  also  been  decided  that  the  term  ^^ nonsuit"  is  used 
in  the  act  in  the  same  sense  as  it  receives  at  common  law; 
and,  unless  the  plaintiff  consents  to  a  nonsuit,  the  judge 
has  no  power  to  order  it  (w).  Whether  there  is  a  nonsuit 
or  judgment  for  the  defendant,  if  the  defendant  appears 
and  does  not  admit  the  demand,  the  judge  may  award  to 
him,  by  way  of  costs  and  satisfaction  for  his  trouble  and 
attendance,  such  sum  as  he  thinks  fit,  which  is  recoverable 
in  the  same  way  as  a  debt  or  damage  ordered  to  be  paid  (o). 
If,  however,  the  plaintiff  does  not  appear,  and  the  defen- 
dant, or  some  one  duly  authorized  on  his  behalf,  appears 
and  admits  the  cause  of  action  to  the  full  amount  claimed, 
and  pays  the  fees  payable  by  the  plaintiff,  the  court  may 

(i)  Rale  112.  880 ;  S,  C^  21  L.  J.,  Exch.  161 ;  16 

{k)  9  ac  10  Vict.  c.  95,  s.  79,  p.  Jur.  430. 

^8.    See  form  of  order,  56,  A  pp.  (»)  Stancliffe  ▼.  Clarke^  7  Exch. 

(0  Robimon  ▼.  Lawrence,  2  L.  M.  439 ;  S.  C,  21  L.J,,  Exch.  129 ;  16 

&  P.  673 :  5.  C,  21  L.  J.,  Exch.  36  ;  Jur.  430. 

15  Jar.  1087.  (o)  9  &  10  Vict*  c.  95.  «.  79,  p. 

(»)  Omtkwaiie  v.  nudum,  7  Exch.  398.    See  form  of  order  6Q,  App. 
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Part  I. 


Where  defen- 
dant  does  not 
appear. 


proceed  to  give  judgment  as  if  the  plaintiff  liad  ap- 
"  peared  ( p) ;  and  in  any  case  where  the  plaintiff  does  not 
appear  by  himself  or  his  attorney,  and  the  defendant  does 
so  appear,  the  judge  may  award  to  the  defendant  or  hia 
attorney,  by  way  of  costs  of  his  attendance  and  satis&ction 
for  his  trouble,  such  sum  as  the  judge  in  his  discretion 
thinks  fit,  to  be  recovered  as  above  {q) ;  in  the  same  manner 
and  to  the  same  amount,  as  to  counsel,  attorney  and  wit- 
nesses and  other  matters  as  if  the  cause  had  been  tried, 
but  no  hearing  fee  may  be  charged  (r). 

The  power  of  nonsuiting  is  confined  to  cases  in  which 
the  court  has  jurisdiction.  But  if  by  a  claim  of  title  or 
otherwise  it  appears  that  the  comi;  has  no  jurisdiction,  the 
judge  must  order  the  cause  to  be  struck  dUt,  unless  the 
parties  consent  to  his  trying  it,  and  he  may  give  the  de- 
fendant the  same  costs  as  in  case  of  a  nonsuit  (s). 

Where  the  Defendant  does  not  appear, "] — If  the  defen- 
dant does  not  appear,  or  suflSciently  excuse  his  absence,  or 
neglects  to  answer  when  called  in  court,  the  judge,  on  proof 
of  service  of  the  summons,  may  proceed  to  the  trial  of  the 
cause  on  the  part  of  the  plaintiff  only,  and  the  judgment 
is  as  valid  as  if  both  parties  had  attended ;  but  the  judge 
may  then,  or  at  any  subsequent  court,  set  aside  the  judg- 
ment and  execution,  and  grant  a  new  trial,  on  such  terms 
(if  any)  as  to  payment  of  costs,  ^ving  security  for  the  debt 
or  costs,  or  other  terms,  as  he  thinks  fit,  on  sufficient  cause 
shown  to  him  (0*  In  an  action  of  contract,  if  the  defen- 
dant does  not  appear  in  person  or  by  some  person  duly 
authorized  on  his  behalf,  and  no  sufficient  excuse  for  his 
absence  is  shown,  the  registrar  may,  by  leave  of  the  judge, 
on  proof  of  service  of  the  summons  and  of  the  debt,  enter 
judgment  for  the  plaintiff,  and  he  has  the  same  power  to 
order  payment  by  instalments,  or  to  enter  a  nonsuit,  or 
strike  out  or  adjourn  the  cause,  as  the  judge  has ;  and  the 
judgment  is  as  valid  as  if  both  parties  had  appeared ;  but 
the  judgment  and  execution  may  be  set  aside,  and  a  new 
trial  granted  on  such  terms  as  the  judge  may  require  (v). 


(p)  9  &  10  Vict  c.  95, 8. 79, p.  898. 

(v)  18  &  14  Vict.  C.61,  8.  10,  p. 
899.  Under  sect  79  of  the  former 
act,  there  was  some  amhtguity  as  to 
whether  a  judge  could  grant  costs 
to  the  defendant  in  cases  where  the 
platntifT  does  not  appear,  or  only 
where  there  was  a  nonsuit  or  verdict 
for  the  defendant 


(r)  Rule  ill. 

(«)  80  &  81  Vict.  c.  142,  s.  14,  p. 
899.  Before  that  act,  the  court  bad  no 
power  to  give  costs  in  such  a  case ; 
Lauford  ▼.  Partridge,  1  H.  &  N. 
621 ;  S.  a,  26  L.  J..  Exch.  147. 

(0  9  &  10  Vict  c.  95,  s.  80,  see 
*«  New  Trial,"  pott,  Chap.  XVII. 

(tt)  SO  &  31  Vict  c.  142,  s.  16. 
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Admmon  by  Defendant,'] — Where  a  defendant  appear-    Chap.viil 
iDg  at  the  hearing,  either  in  person  or  bj  some  person  duly  Admission  by 
authorized  to  appear  for  him,  admits  the  claim,  the  regis-  defendant, 
tTBT  may,  by  leave  of  the  judge,  settle  the  terms  and  condi- 
tums  i^n  which  it  is  to  be  paid,  and  enter  up  judgment 
aocordmgly  (o). 

Admission  hy  Person  not  Defendant^] — ^Where  a  person.  Admission  by 
other  than  the  defendant,  appears  at  the   hearing,  and  person  not  de- 
admits  that  he  is  the  person  whom  the  plaintiflF  intended  '®°"*"^ 
to  charge,  his  name  may  be  substituted  for  that  of  the 
defendant,  if  the  plaintiff  consents,  and  the  cause  may  pro- 
ceed as  if  such  person  had  been  originally  named  in  the 
summons ;  and  the  costs  of  the  person  originally  named 
aa  defendant  are  in  the  discretion  of  the  judge  {w). 

Appearance  in  Person  or  otherwise. 1 — We  have  seen  Appearance 
{aMt%  p.  37),  when  counsel  or  attorneys  may  appear  for  in  person  or 
parties  in  court.      It  is  not  necessary  for  either  party,  ®"**'''*^ 
previous  to  the  hearing,  to  give  notice  to  the  other,  or  to 
the  court,  of  his  intention  to  employ  a  barrister  or  attorney 
to  act  as  his  advocate  at  the  hearing,  nor  is  the  allowance 
of  costs  to  the  barrister  or  attorney  affected  by  want  of 
such  notice  (x). 

Where  a  party  appears  in  person,  he  has  a  right  to 
address  the  judge  or  jury  as  his  own  advocate,  and  then, 
being  sworn,  to  give  evidence  as  a  witness,  but  such  a 
course  is  inconvenient  and  objectionable  (y). 

No  attorney  may  appear  for  any  person,  until  he  has 
s^ed  a  roll  or  book  kept  by  the  registrar  for  that  purpose. 
«o  fee,  however,  is  payable  for  this  {z). 

Jwrv  TriaL^ — In  cases  in  which  a  jiuy  has  been  sum-  Jury  trial. 
Tnoued  at  the  request  of  either  party  to  try  the  action,  five 
jurymen  are  impannelled  and  sworn,  by  the  registrar  of  the 
court,  not  as  in  the  superior  courts,  separately  to  try  each 
^on,  but  to  give  true  verdicts  according  to  the  evidence 
^  the  causes  which  are  brought  before  them ;  and  being 
once  sworn,  they  need  not  be  re-sworn  in  each  trial. 
Either  of  the  parties  is  entitled  to  his  lawfiil  challenge 
•gainst  all  or  any  of  the  jurors,  as  in  the  superior  courts. 

(•)  JO  &  81  Vict  c.  142,  s.  17,  p.  (y)  Cohbeit  v.  HndiM,  1  E.  &  B. 

^  11;    S.  C,  22  L.  J.,  Q.  B.  Uj  17 

(•)  Rule  119.  Jur.  488. 

U)  Rule  114.  (z)  Rule  113. 
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Pabt  I.       The  jurymen   when   sworn  must   give    an    unanimous 
verdict  (a). 

Right  to  begin.  Right  to  begin  J] — The  general  rule  is,  that  the  party 
begins  on  whom  the  burden  of  proof  lies,  so  that  where 
any  substantial  fact  must  be  proved  by  the  plaintiflF  in 
order  to  enable  him  to  succeed  m  his  action,  he  is  entitled 
to  begin,  and  this  rule  applies  equally  in  actions  of  con- 
tract and  tort  (b) ;  with  this  difference,  that  whereas  in 
actions  of  contract  the  defendant,  by  admitting  the  plain- 
tiflf's  claim,  and  relying  only  on  some  special  defence,  as 
infancy,  coverture,  payment  and  release,  or  the  like,  the 
onus  probandi  being  shifted,  may  claim  the  right  to  begin ; 
in  actions  of  tort,  although  the  act  complained  of  is 
admitted  by  the  defendant,  still,  where  the  plaintiff*  seeks 
to  recover  substantial  damages,  he  has  a  right  to  begin,  in 
order  to  complete  his  case,  by  adducing  evidence  from 
which  the  amount  of  those  damages  may  be  estimated  (c). 
In  accordance  with  this  principle,  it  was  held  that  where 
in  an  action  on  a  promissorv  note,  coverture  only  was 
pleaded,  the  defendant  had  the  right  to  begin ;  although 
the  plaintiff  sought  to  recover  interest  upon  the  note,  which 
was  not  made  payable  upon  the  fece  oi  it,  there  being  no 
necessity  for  a  jury  to  estinlate  the  amoimt  of  damages 
which  were  in  fact  liquidated  (rf). 

In  ascertaining  upon  whom  the  burthen  of  proof  lies, 
it  is  not  sufficient  to  look  merely  to  the  form  of  the  issue, 
whether  it  be  affirmative  or  negative  on  either  side.  The 
substance  must  be  regarded ;  and  if  there  be  a  negative 
averment  which  is  material  to  the  plaintiff's  case,  some 
general  evidence  of  it  must  be  adduced  (e).  A  common 
mstance  of  this  occurs  when  a  plaintiff  alleges  that  a 
house  was  not  in  repair  (/),  or  that  a  horse  sold  with  a 
warranty  was  not  sound  (^);  and  even  where  a  plaintiff 
complained  that  premises  had  not  been  insured  by  the 
defendant  pursuant  to  a  covenant  to  that  effect,  it  was 
held  necessary  for  the  plaintiff  to  give  some  evidence  that 

(a)  9  &  10  Vict,  c  95»  88.  72  and  (d)  Cannam  ▼.  Farmer,  3  Exch 

73,  p.  395.     A8  to  the  grounds  of  698. 

challenges,  cither  to  the  array  or  to  (e)  See  per  Alderson,  B.,  Geaek 

the   poll,   see  Chitty's   Archbold's  v.  Ingali,  14  M.  &  W.  98. 

Practice,  pp.  433  et  seq.,  1 1  th  edit.  (/  )  Soward  f.  Leggatt,  7  C.  &  P. 

(6)  Mercer  v.  fVhall,  6  Q.  B.  447;  613. 

Booth  V.  Milne,  15  M.  &  W.  669..  (g)  Osbom  v.  Thompson,  2  Mood. 

(c)  See  per   Lord    Denman,   in  &  R.  254. 
Mercer  V,  fVhaU, 
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they  had  not  been  insured,  although  he  had  given  notice  Chap,  vili. 
to  produce  the  policy  (A).  The  test  most  commonly  pro- 
posed  is,  to  consider  for  whom  the  verdict  must  be,  if  no 
evidence  at  all  were  given  (i) ;  the  burthen  of  proofs  then 
rests  upon  the  other  side.  The  principal  exceptions  to 
this  rule  are :  Firsty  where  there  is  a  presimiptlon  of  law 
in  favour  of  a  certain  state  of  things ;  as  that  a  man  is  of 
sound  mind,  till  the  contrary  is  proved;  that  he  will 
rightly  perform  the  duties  which  the  law  casts  upon  him. 
Therefore  in  an  action  against  a  carrier  for  neghgence  m 
the  conveyance  of  goods  of  greater  value  than  the  amount 
to  which  he  had  by  notice  limited  his  responsibility,  it 
was  held  that  the  onus  lay  upon  the  plaintiff  to  prove 
negligence,  and  not  on  the  defendant  to  show  reasonable 
care  (A).  So,  as  the  absence  of  fraud  is  always  to  be  pre- 
sumed, the  holder  of  a  bill  of  exchange  is  presumed  to 
have  come  by  it  honestly,  and  is  not  called  upon  to  prove 
that  he  has  given  consideration  until  his  title  is  impeached 
by  proof  of  fraud,  duress,  that  the  bill  was  lost  or  stolen, 
or  the  like  (J).  Secondly y  where  it  happens  that  from 
the  nature  ot  the  fects  in  dispute,  they  lie  particularly  In 
the  knowledge  of  one  side,  very  slignt  evidence,  if  any, 
is  necessary  in  order  to  cast  on  that  side  the  burthen  of 
proof  (m) ;  therefore,  in  the  case  of  an  action  for  not  in- 
suring premises  before  mentioned,  but  Uttle  evidence 
would  have  suflSced  to  shift  the  burthen  of  proof;  indeed^ 
in  an  action  against  a  railway  company  by  a  passenger, 
for  negligence,  it  was  held  that  the  plamtlff  makes  out  a 
prima  fcLcie  case,  by  showing  that  when  the  accident 
occurred,  the  train  and  railway  were  exclusively  under  the 
direction  and  control  of  the  defendants  (n).  If  a  mistake 
be  made  by  the  judge  in  deciding  upon  the  right  to  begin, 
whereby  manifest  wrong  Is  done  to  either  side.  It  will  be  a 
ground  for  a  new  trial  (o). 

EqvitahU  Defences y  and  Answers  to  Defences J\  —  The  Equitable  de- 
defendant  of  the  plaintiff  in  replevin,  may,  if  he  has  given  fences,  and 

defences. 

ik)  Dot  T.  WhiUhead,  8  A.  &  E.      425 ;  Bailey  ▼.  Bidwell,  13  M.  &  V^* 
571.  73. 

(I)  JwtoM  ▼.  Hughes,  1  Mood.  &  R.  (m)  See  per  Alderson,  B.,  in  Elkin 

4«4;  Geack  v.  Ingall,  14  M.  &  W.       v.  Janton,  13  M.  &  W.  662. 
97.  (n)  Carpue  ▼.  London  and  Brighton 

{k)  Marsh  v.  Home,   5   B.  &   C*      Railway  Company,  5  Q.  B.  747. 
327.  (o)  ^shby  v.  Bates,  15  M.  &  W. 

(/)  AfiUs  r.  Barber,  1  M.  &  W.       689.    See  note  at  the  end  of  Booth 

V.  M/nf#,  15M.  &  W.671. 
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Part  I.  the  requisite  notice,  at  the  hearing  set  up,  by  way  of 
defence,  any  facts  which,  if  judgment  were  given  against 
him,  would  entitle  him  to  be  relieved  against  the  judgment 
upon  equitable  grounds.  And,  in  Uie  same  way,  the 
plaintiff  may  set  up  an  equitable  answer  to  any  defence 
made  by  the  defendant  (  p).  But  the  court  is  not  bound  to 
give  effect  to  any  equitable  defence  or  answer,  if  it  appears 
that  the  matter  sought  to  be  set  up  cannot  be  dealt  with 
by  the  court,  in  the  exercise  of  its  common  law  jurisdiction, 
60  as  to  do  justice  between  the  parties  (y). 

Those  matters  only  can  be  admitted  as  equitable  defences 
in  actions  at  law  which,  if  used  in  a  court  of  equity,  would 
entitle  the  party  using  them  to  a  perpetual  and  uncondi- 
tional injunction  against  the  judgment  (r).  Thus,  in  an 
action  upon  a  contract,  a  mistake  which  in  equity  would 
only  entitle  the  defendant  to  have  the  contract  reformed, 
is  no  defence  at  law  {$) ;  but  if  the  mistake  be  one  which 
would  in  equity  entitle  the  defendant  to  be  relieved  from  the 
contract  altogether,  it  is  otherwise  {i\  And  in  the  same 
way,  if,  in  any  action,  a  contract  between  the  parties  ren- 
dering it  inequitable  to  maintain  the  action  be  set  up,  it  is 
a  defence  if  a  court  of  equity  would  simply  and  uncon- 
ditionally restrain  the  plaintiff  from  enforcing  his  claim  (u). 
It  is  no  defence  if  a  court  of  equity  would  require  some- 
thing to  be  done  by  the  party  seeking  relief,  or  impose  any 
conditions  upon  the  relief  granted  (r). 

A  defendant  is  not  bound  to  set  up  an  equitable  defence 
in  answer  to  the  action ;  he  may  take  proceedings  in  equity 
instead,  if  he  prefers  it  (x).  But  if  ne  has  applied  for  an 
injimction  in  equity,  he  cannot  rely  upon  the  same  facts  at 

(p)  17  &  18  Vict  c.  125,  81.  83,  ivhole,    it  seems  clear   that    they 

85,  applied  to  the  county  courts  by  may  be  raised  in  the  same  way  as 

order  in  council,  18th  Noy.,  1867.  other  defences,  proyided  doe  notice 

The  sections  referred  to    give   to  be  giyen  under  Rule  95. 

the   plaintiff  or   defendant  in   the  {q)  17  &  18  Vict.  c.  125,  s.  86. 

superior  courts  the  right  to  plead  or  (r)  Wodehoute  y.   Farehrothert   5 

reply  equiubly,  and  make  it  a  con-  E.  6c  B.  276 ;  &  C.,-25  L.  J^  Q.  B. 

dition  of  this  right  that  the  plea  or  18. 

replication  shall  commence  with  cer-  («)  Percy  y.  Oleaga,  11  Exch.  506. 

tain  words.    The  order  in  council  (/)  Wake  y.  Harrop,  6  H.  &  N. 

simply  applies  these  proyisions  to  768 ;  S.  C,  SO  L.  J.,  Exch.  278. 

the  county  courts,  and  says  that  the  (u)  Wood  y.  Dwarrit,  11  Exch. 

statutes,  rules,  orders  and  forms  in  493  ;  5.  a,  25  L.  J.,  Exch.  129. 

use  in  the  county  courts  shall  apply  (0)  Minet  Royal  Soeietiee  v.  Hag' 

to  proceedings  thereunder,  so  far  as  nay,  10  Exch.  489 ;  S.  C,  24  L.  J., 

applicable.    These  proyisions  sug.  Exch.  7. 

gest  a  question,  whether  it  be  not  (x)  King^ford  y.  Sm^ford,  28  L. 

necessary  to  plead  equitable  defences  J.,  Ch.  41 3. 
in  the  county  courts.     But,  on  the 
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law(y).    And  if  he  has  pleaded  equitably  at  law,  he  can-    Chaf.  VTii. 
not  goto  A  court  of  equity  on  the  same  grounds  (ar). 

Examination   of  Witness^.'] — If  the   ends   of  justice  Examination 
will  be  thereby  promoted,  the  judge  will,  on  the  applica-  of  witncswa, 
tion  of  either  side,  order  the  witnesses  on  both  sides  out 
of  court. 

A  witness  during  his  examination  in  chief,  that  is  by  In  chief, 
the  party  on  whose  behalf  he  is  summoned,  should  be 
asked  no  (questions  that  do  not  bear  immediately  on  the 
matter  in  dispute ;  he  must  not  be  asked  leading  questions, 
that  is,  questions  which  suggest  what  answer  is  expected, 
or  which  are  answered  by  "  yes  "  or  **  no."  This  rule  does 
not  apply  to  matter  introductory,  but  must  be  strictly 
observed  when  the  material  points  of  the  case  are  reached ; 
nor  does  it  hold  when  a  witness  is  called  to  contradict 
another ;  he  may  then  be  asked,  "  Did  A.  B.  use  such 
words?"  (a). 

The  opinion  of  a  witness,  as  to  a  fact  in  issue,  is  gene-  Opinion  of 
rally  inadmissible,  as  placing  the  witness  in  the  position  ^^^•"" 
of  the  judge  (i);  so  a  witness  relating  what  was  said  by 
another,  may  not  be  asked, "  What  did  you  understand  by 
those  words  ?  "  unless  it  is  first  shown  that  the  words  were 
not  used  in  their  ordinary  sense  (c).  Where,  however, 
the  question  is  one  as  to  which  no  person  can  be  supposed 
capable  of  arriving  at  a  correct  conclusion,  unless  ne  has 
.devoted  his  particular  attention  to  the  subject,  as  medicine, 
science,  trade,  foreim  law,  or  the  like,  vntnesses  possess- 
ing peculiar  skill,  &om  previous  study  and  practice,  as 
doctors,  chemists,  engineers,  merchants  or  foreign  lawyers, 
may  state  their  opinion  (rf) ;  but  even  they  are  not  per- 
mitted to  state  their  views  on  matters  of  moral  or  le^ 
obligation,  or  how  persons  would  probably  have  been  in- 
fluenced under  particular  circumstances  (e). 

A  witness  under  examination  may  refer  to  an  entry  Refreshing 
or  memorandum,  made  by  himself  at  the  time,  or  shortly  recoUcction. 
after  the  occurrence,  of  the  fact  to  which  it  relates,  in  order 
to  refresh  his  memory,  though  it  would  not  be  of  itself 

(9)  Sthbmhergtr  y.  Litter,  29  L.  (e)  Dninet  t.   Hartley,  8   Exch. 

J.»  Q.  B,  167.  200 ;  S.  C,  12  Jur.  1093. 

(t)  Terrell  V.  Higgt,  1  DeG.&J.  (d)  M'Naghten't  ease,   10  CI.  & 

M«;  S.  C,  28  L.  J^  Ch.  837.  Fin.  200 ;  Folker  v.  Chadd,  8  Doug. 

{•)  E^mmdt  v.  Walter,  3  Stark.  8.  157  ;  Taylor  on  Evidence,  a.  1037 

(ft)  Carter  v.  Boehm,  3  Burr.  1906.  (4th  edit.) 

Sec  also  the  notes,  1  Smith's  L.  C.  (e)  See  per  Lord  Denman,  Camp^ 

^  (6th  edit.)  hell  v.  Rhkardt,  6  B.  &  Ad.  846. 
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Cross-examination, 


Part  T. 


Cross-exami- 
nation, 


Re- examina- 
tion. 


evidence,  as  an  unstamped  receipt  (/*).  The  book  or 
paper  to  which  the  witness  refers  must  be  produced  (^), 
and  tlie  counsel  on  the  other  side  may  inspect  it  without 
being  bound  to  make  it  evidence  (A). 

Cross-examination.'] — As  a  person  called  merely  to  pro- 
duce a  document  need  not  be  sworn,  the  opposite  party  is 
not  entitled  to  cross-examine  him,  even  although  he  is 
sworn  by  mistake  (i). 

In  cross-examination  leading  questions  may  be  asked, 
nor  need  they  be  confined  to  the  matter  in  issue,  since  any 
questions  may  be  put  which  tend  to  discredit  the  witness. 
If,  however,  the  question  is  irrelevant  to  the  issue,  the 
person  putting  it  must  be  content  with  the  answer,  and 
cannot  call  other  witnesses  to  contradict  it  (k),  A  witness 
is  not  compelled  to  answer  a  question  which  might  expose 
him  to  prosecution  (/). 

Re-examination,"]  —  After  a  witness  has  been  cross- 
examined,  the  party  who  called  him  has  a  right  to  re- 
examine him,  so  as  to  explain  what  he  has  stated  on  cross- 
examination,  although  he  may  have  been  asked  and  an- 
swered as  to  facts  not  admissible  in  evidence  (m),  but  no 
new  matter  must  be  introduced  (w) ;  the  object  being  to 
explain  the  cross-examination,  not  to  add  facts  omitted  in 
the  examination  in  chief. 


Witnesses  in 
defence  or 
reply. 


Witnesses  in  Defence  or  Reply.] — The  plaintiff  having 
closed  his  case,  the  defendant  calls  such  witnesses  as  he 
thinks  fit ;  and  the  plaintiff  may  in  reply  call  witnesses  to 
contradict  evidence  which  has  been  given  by  the  defen- 
dant (o).  But  it  has  been  held  that  he  cannot,  having 
relied  on  a  prima  facie  case  in  the  first  instance,  call  new 
evidence  merely  to  confirm  or  add  to  it  ( p).  This,  how- 
ever, is  a  matter  for  the  discretion  of  the  judge,  and  in 
cases  where  it  seems  to  him  proper  that  the  plaintiff  should 


(/)  Maugham  v.  Hubbardt  8  B.& 
C.  14. 

(g)  Howard  y.  Caufield,  6  DowL 
417. 

(A)  Sinclair  ▼.  Stephenson^  1  C.  & 
V.  682. 

(i)  Ruih  V.  Smith,  1  C.  M.  &  R. 
94.    See  note. 

(k)  Att.-Gen.y,  Hitchcock,  1  Exch. 
91;  S.a,  11  Jur.  478. 


(I)  Catet  ▼.  Hardacre,  3  Taunt 
424. 

(m)  Blewitt  v.  Tregonning,  3  A.  & 
E.  554. 

(n)  Prince  ▼.  Samo,  7  A.  &  E. 
627. 

(o)  Shaw  V.  Beck,  8  Exch.  S92; 
Browne  v.  Murray ^  Ry.  &  Moo.  254. 

(p)  Jacobs  ▼.  Tarteton,  11  Q.  B. 
21:  S.a,  12  Jur.  517. 
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supply  some  deficien(y  in  his  original  case  by  additional    Chaf.vtii. 
evidence  he  may  receive  it  (5).  ' 

Amendment. 'I — Where  a  party  sues  or  is  sued  in  a  repre-  Amendment, 
sentative  character,  but  at  the  hearing  it  appears  that  he 
ought  to  have  sued  or  been  sued  in  his  own  right,  the  judge 
may,  at  the  instance  of  either  party,  and  on  such  terms  as 
he  thinks  fit,  amend  the  proceedings  accordingly,  and  the 
case  may  then  proceed,  as  to  set-off  and  other  matters,  as 
if  the  proper  description  of  the  parties  had  been  given  in  Character  of 
the  summons  (r).  parties. 

In  the  same  manner,  when  a  party  sues,  or  is  sued,  in  Executor 
his  own  right,  and  it  appears  at  the  hearing  that  he  should  wrongly  sacd. 
have  sued  or  been  sued  in  a  representative  character,  the  owJ^right."  **** 
judge  may,  at  the  instance  of  either  party,  and  on  such 
terms  as  he  may  think  fit,  amend  the  proceedings  accord- 
ingly, and  the  cause  may  then  proceed,  as  to  set-off  and 
other  matters,  as  if  the  proper  description  of  the  party  had 
been  given  in  the  summons  (s). 

Where  the  name  or  description  of  the  plaintiff  in  the  Plain tiflPa 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  ">«««  w  dc 
be  amended  at  the  instance  of  either  party  by  order  of  the  "^P"®"* 
judge,  on  such  terms  as  he  thinks  fit,  and  the  cause  may 
then  proceed,  as  to  set-off  and  other  matters,  as  if  the 
name  or  description  had  been  originally  such  as  it  appears 
after  the  amendment  has  been  made  (/)• 

WTiere  the  name  or  description  of  a  defendant  in  the  Defendants, 
summons  is  insufficient  or  incorrect,  and  the  defendant 
appears  and  objects  to  the  description,  it  may  be  amended 
in  the  same  way ;  but  if  no  sucn  objection  is  'taken,  the 
cause  may  proceed,  and  in  the  judgment,  and  all  subse- 
quent proceedings  founded  on  such  summons,  the  dcfen- 
pant  may  be  named  and  described  in  the  same  manner  (m). 

In  actions  by  or  against  a  husband,  if  the  wife  is  im-  Where  wife  is 
properly  joined  or  omitted  as  a  party,  the  summons  may  improperly 
be  amended  at  the  hearing,  at  the  instance  of  either  party,  J°*"®<*- 
by  order  of  the  judge,  on  such  terms  as  he  thinks  fit,  and 
the  cause  may  proceed  as  to  set-off  and  other  matters  as 
"  been  made  party  to  the  suit  (ar). 
Qber  of  persons  have  been  made  Where  too 
squired,  the  name  of  the  person  "f  "//'^°**^" 

Jur.  (0  Rule  122. 

(u)  Rule  123. 
(«)  Rule  124. 
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Amendment. 


Part  I. 


Where  too  few 
plain  tifis. 


Where  too 
many  defen- 


improperly  joined  may,  at  the  instance  of  either  party,  be 
struck  out,  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed  as  to  set-off  and 
other  matters  as  if  the  proper  parties  had  alone  been  made 
plaintiffs  (t/). 

Wliere  a  less  number  of  persons  hare  been  made  ptatn" 
tiffs  than  by  law  required,  the  name  of  the  omitted  pers(m 
may,  at  the  instance  of  either  party,  be  added  by  order  of 
the  judge,  on  such  terms  as  he  may  think  fit,  and  the  caose 
may  proceed  as  to  set-off  and  other  matters  as  if  the  proper 
persons  had  been  originally  made  parties ;  and  if  sudi  per- 
son, either  at  the  hearing  or  at  some  adjournment  thereof, 
personally  or  by  writing,  signed  by  him  or  his  agent,  con- 
sents to  become  a  plaintiff,  judgment  may  be  pronounced 
as  if  such  person  had  originally  been  joined ;  but  if  such 
person  does  not  consent,  a  nonsuit  must  be  entered  (js). 

Where  a  greater  number  of  persons  have  been  made 
defendants  than  by  law  required,  the  name  of  the  person 
improperly  joined  may,  at  the  instance  of  either  party,  be 
struck  out  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  party  or  parties  had 
alone  been  sued,  and  the  costs  of  the  person  improperly 
joined  as  a  defendant  are  to  be  in  the  discretion  of  the 


Where  defend 
ants  not  tU 
serred. 


judffe  (a). 


Amendment  of 
▼ariance. 


here  two  or  more  persons  are  made  defendants,  and 
all  of  them  have  not  b^n  served,  the  name  or  names  of 
the  defendant  or  defendants  who  have  not  been  served  may, 
at  the  instance  of  either  party,  be  struck  out  by  order  of 
the  judge,  on  such  terms  as  he  thinks  fit ;  and  the  cause 
may  then  proceed  in  all  respects,  as  to  set-off  and  other 
matters,  as  if  the  party  or  parties  whose  name  or  names 
have  not  been  struck  out  had  alone  been  made  defendants 
or  defendants  (6). 

The  cases  in  which  the  judge  may  at  the  trial  amend 
the  summons,  either  as  to  the  parties  to  the  action  or  their 
description,  having  been  mentioned  above,  it  is  only  neces- 
sary to  add  that  the  judge  may  also,  at  all  times,  amend 
all  defects  and  errors  in  any  proceeding,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  whether  the 
defect  or  error  is  that  of  the  party  applying  to  amend  or 
not ;  and  all  such  amendments  may  be  made  with  or  with- 


I 


y)  Rule  125. 
x)  Rule  126. 


(a)  Rule  127. 
(6)  Rule  128. 
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out  co8tBy  and  upon  such  terms  as  to  the  judge  may  seem    Chap.viu. 
fit ;  and  all  such  amendments  as  are  necessary  for  the 
pozpose  of  determining  in  the  existing  suit  the  real  ques- 
tion in  controversy  between  the  parties  must  be  made^  if 
duly  applied  for  (c). 

If,  however,  the  x)articulars  of  the  plaintiff's  claim, 
served  with  the  summons,  do  not  disclose  a  cause  of  action 
within  the  jmisdiction  of  the  county  court,  the  judge  can- 
not amend  them,  so  as  to  turn  the  claim  into  one  over 
which  he  has  cognizance.  Under  these  circumstances  he 
has  no  power  to  hear  or  decide  upon  the  case  (d). 

When  Title  comes  in  qiiestion,'^ — We  have  already  seen  When  title 
that  the  county  court  has  now  jurisdiction  where  neither  *'°"«*  ">  ^"*»- 
the  value  of  the  land  in  dispute  nor  the  rent  pavable  in  **^"* 
respect  thereof  exceeds  the  sum  of  20/.  (e).     Besides  this, 
in  every  case,  whatever  may  be  the  amount  in  dispute,  where 
title  incidentally  comes  in  question,  if  both  parties,  or  their 
attorneys,  s^ee  in  writing  to  give  the  judge  power  to 
decide  the  claim  which  it  is  the  immediate  object  of  the 
action  to  enforce,  the  judge  may  decide  it ;  but  the  judg- 
ment of  the  court  will  not  be  evidence  of  title  between  the 
parties  or  their  privies  in  any  other  action  or  proceeding, 
nor  does  the  consent  preclude  an  appeal  fi:om  the  de- 
cision (/). 

Judgment.!^— When  the  hearing  of  a  case  is  ended,  the  Judgment. 
judge  gives  judgment  in  a  simimary  way  {g),  or  if  there 
be  a  jury,  sums  up  to  them,  and  they  return  their  verdict. 
In  either  case  the  result  is  entered  by  the  registrar  in  a 
book  (A). 

The  entry  of  the  order  by  the  registrar  is  conclusive 
evidence  of  it,  and  it  cannot  be  contradicted  by  the  entry 
made  by  the  jud^  in  his  own  minute  book  (i). 

Xo  order,  ju^ment,  or  verdict,  can  be  quashed  or 
vacated  for  want  of  form  (A),  nor  can  a  judgment  be  re- 
versed by  writ  of  error  (/). 

If  the  judgment  be  for  a  sum  exceeding  20/.,  the  judge  Order  to  pay 

forthwith. 
(e)  19  &  20  Vict.  c.  108,  s.  57,  p.      67,  of  judgment  against  defendant  for 
398.  payment  of  debt,  or  damages  and 

;    and   56,   judgment  against 
tiff  for  costs.    App. 
Dews  V,  Rif  ley,  11  C.  B.484; 
,  2  L.  M.  &  P.  544. 
I  9  &  10  Vict.  c.  96,  1.  186»  p. 

lb.  s.  108,  p.  420. 
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Part  L  must  Order  payment  forthwith,  or  within  fourteen  clear 
days  from  the  judgment,  unless  the  plaintiiF,  his  attorney 
or  agent,  consents  to  payment  by  instalments  (wi). 
By  instalments.  If  the  judgment  be  for  a  sum  not  exceeding  20/.,  the 
judge  may  make  orders  concerning  the  time  or  times 
and  by  what  instalments  the  debt  or  damages  shall  be 
paid  (w). 

When  an  order  is  made  for  pajTnent  by  instalments, 
they  are  payable  at  such  periods  as  the  judge  orders.  If 
no  period  is  mentioned,  the  first  becomes  due  on  the  twenty- 
eighth  day  fi*om  the  day  of  making  the  order,  and  every 
successive  instalment  becomes  due  at  a  like  period  from 
the  day  of  the  previous  instalment  becoming  due  (n). 

The  registrar  must  give  notice  to  the  plaintiff  by  post, 
in  the  form  given  in  the  Schedule  to  the  Rules,  oi  eveiy 
payment  made  under  an  order  for  payment  by  instal- 
ments or  otherwise.  This  notice  need  not,  however,  be 
given  where  the  instalment  does  not  exceed  ten  diil- 
lings  (o). 

In  all  cases,  whether  of  payment  forthwith  or  by  In- 
stalments, the  sums  ordered  to  be  paid  must  be  paid  into 
court  (/)). 

The  judgment  of  a  county  court  cannot  be  moved  into 
a  superior  court,  under  the  19  Geo.  3,  c.  70,  or  the  1  &  2 
Vict.  c.  110,  so  as  to  issue  execution  thereon  (y).  But  in 
cases  where  the  defendant  has  no  goods  which  can  be  con- 
veniently taken  in  execution,  it  may  be  moved  (r).  Nor 
can  an  action  upon  the  judgment  of  a  county  court  be 
maintained  in  a  superior  court  (s). 

Judgment  on  Judgment  on  Bond  within  8^9  Will  3,  c.  11.]— In 
8&  g'wuirs.  *^c^^^°s  for  penalties  to  secure  the  performance  of  cove- 
nants, within  the  meaning  of  the  8  &  9  Will.  3,  c.  11,  if 
the  court  is  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, judgment  must  be  entered  for  the  amount  of  the 
penalty,  if  it  do  not  exceed  the  amount  over  which  the 
court  has  jurisdiction,  and  where  it  does  exceed  such 
amount,  then  for  the  amount  over  which  the  court  has 
jurisdiction ;  and  an  entry  must  be  made  on  the  minutes  of 

(m)  19  &  20  Vict  c.  108,  s.  45,  707 ;  S.  C,  24  L.  J.,  Exch.  169. 

p.  400.   See  form  of  order,  57,  App.  (r)  See  pot/,  p.  158. 

in)  Rule  142.  (t)  Berkeley  v.  Elderkin,  1  £.  &  B. 

.  (o)  Rule  143.  805;    S.  C,  22  L.  J.,  Q.  B.  281  ; 

(p)  19  &  20  Vict.  c.  108,  8.  45.  Juitin  v.  Mills,  9  Exch.  288 ;  &  C, 

iq)  Moreton  v.   HoU,    10    Exph.  23  L.  J.,  Exch.  40. 
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the  damages  awarded  to  the  plaintiff,  and  execution  may   Chap.  VI ii. 
issue  for  the  amount  of  such  damages.     In  case  of  subse-  " 

qnent  breaches,  the  plaintiff  may  enter  a  plaint  and  sue 
out  a  summons  in  the  nature  of  a  sci,  fa.  on  such  judg- 
ment, and  must  deliver  particulars  of  such  subsequent 
breaches  (/). 

Abatement. "] — Where  one  or  more  of  several  plaintiffs  Abatement 
or  defendants  dies  before  judgment,  the  suit  does  not  abate 
if  the  cause  of  action  survive  to  or  against  them  («). 

Where  one  or  more  of  several  plaintiffs  or  defendants  Death  of  plain- 
dies  after  judgment,  proceedings  thereon  may  be  taken  ^»ffordefen- 
by  the  survivors  or  survivor,  or  against  the  survivors  or 
survivor,  without  leave  of  the  court  (x). 

Bankruptcy  or  Insolvency  of  Plaintiff.l-^The  bank-  Bankruptcy  or 
ruptcy  or  insolvency  of  a  plaintiff  will  not  make  the  action  »™*vf»<^y  of 
abate,  if  it  be  one  which  the  assignees  may  maintain,  and  ^  "" ' 
they  elect  to    do  so  and  give  security  for  costs  within 
such  reasonable  time  as  the  judge  orders.     The  hearing 
of  the  case  may  be  adjourned  until  the  assignees  elect. 
If  they  do  not  elect  and  give  security  within  the  time, 
the  defendant  may,  at  the  hearing,  avail  himself  of  the 
bankruptcy  or  insolvency  as  a  defence  (y). 

Judgment  against  Married  Woman.'] — Where  a  married  Judgment 
"woman  is  sued  as  a  feme  sole,  and  she  obtains  judgment  on  *»»'"■'  married 
the  ground  of  coverture,  proceedings  may  be  taken  thereon,  ''®"*°* 
m  the  name  of  the  wife,  at  the  instance  of  the  husband, 
without  leave  of  the  court  {z). 

Order  and  Warrant  to  Commit  at  Hearing.] — Where  Order  and  war- 
the  defendant  appears,  or  has  been  personally  summoned  rant  to  commit, 
to  appear,  if  judgment  is  given  against  him,  the  judge 
niay  examine  him,  and  the  j)laintiff  and  other  parties, 
Mid  make  an  order  of  committal,  the  same  as  on  the 
hearing  of  a  judgment  summons  (a),  and  the  order  of 
commitment  need  not  be  drawn  up  or  served  (i).  If, 
however,  the  defendant  do  not  dwell  or  carry  on  business 
within  the  district  of  the  court  to  which  he  has  been 
winmoned,  he  is  not  liable  to  be  committed,  whether  he 

(0  Rule  44.  (a)  9  &  10  Vict.  c.  95,  a.  101,  p. 

(•)  Rule  19S.  414.    See  form  of  warrant,  64,  A  pp. 

(«)  Rule  199.  (b)  19  &  20  Vict  c.  108,  i.  69,  p. 

(f)  19  &  20  Vict.  c.  108,  a.  62.  415. 
(»  Rale  200. 

P.N.  L 
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Part  I.  appears  to  such  summons  or  not  (c).  Where  it  appeared 
on  the  face  of  a  warrant  that  the  defendant  had  per- 
sonally appeared  at  the  hearing  of  the  plaint,  it  was  held 
good,  although  there  had  been  no  summons,  and  the  order 
was  made  at  an  adjournment  of  the  hearing  (^).  See 
further  as  to  orders  and  warrants  to  conmiit  defendantSy 
pasty  Chap.  X. 


Service  of 
jud^^ent  or 
order ; 

"When  neces- 
sary; 


How  served. 


Service  of  Judgment  or  Order,'] — The  judgment  of  a 
county  court  is  similar  to  that  of  a  superior  court,  and 
does  not  require  to  be  served  before  execotioii  under  it  is 
levied.  Where,  therefore,  the  defendant,  having  received 
a  summons,  but  failed  to  appear,  was  ordered  verbally  to 
pay  the  debt  and  costs  "  forthwith,'*  and  between  six  and 
seven  o'clock  on  the  same  day  was  served  with  an  order, 
whereby  it  was  "  ordered  that  the  defendant  do  pay  the 
same  (the  sum  adjudged)  to  the  clerk  of  the  court  at  his 
office  forthwith,  &c.,"  "  attendance  at  the  office  firom  ten 
till  four  o'clock;"  and  the  defendant,  not  having  paid 
the  sum  adjudged,  his  goods  were  taken  in  execution,  it 
was  held  that  the  proceedings  were  regular  (e).  Where, 
however,  the  order  of  the  court  is  in  the  nature  of  a 
rule  of  a  superior  court — as  where  it  varies  the  terms 
of  a  former  order — it  must  bg  served  before  a  party  is 
liable  to  pay  under  it  ( /).  By  the  rules  of  practice, 
orders  for  the  payment  of  money  or  costs,  or  both,  must  in 
all  cases,  when  directed  to  be  served,  be  prepared  by  the 
registrar,  and  delivered  to  the  bailiff  of  the  home  court, 
who  must  send  them,  by  post  or  otherwise,  to  the  party 
ordered  to  pay,  and  must  enter  the  fact  of  his  having  done 
so  in  a  book.  The  party,  however,  in  whose  &vour  the 
order  was  made  need  not  prove  that  it  was  so  served  before 
taking  proceedings  thereon  (g). 


(c)  Rule  162. 

{d)  Ex  parte  Purdap,  9  C.  B.  201 ; 
S.  C.  19  L.  J.,  C.  P.  222. 

(e)  Ely  V.  MouU,  5  Exch.  918; 
5.  C,  1  L.  M.  &  P.  799 ;  20  L.  J., 
Exch.  29;  U  Jur.  1070. 

(/)  Ibid. 

(g)  Rules  82  and  140.  The  rule 
of  1851  was  less  stringent  than  rule 
140.  See  Robinson  v.  GeU,  12  C.  B. 
191;  5.  C.  21  L.  J.,  C.  P.  155;  16 


Jur.  61 5.  In  which  it  was  held  that  no 
action  lay  against  a  derk  for  not  pre- 
paring*  or  for  negligently  prepanng** 
a  notice  to  a  defendant  of  an  order 
against  him  to  pay  a  debt  by  instal- 
ments, which  order  was  made  by  the 
judge  at  the  time  of  delivering  judg- 
ment ;  such  order  being  part  of  the 
judgment,  and  in  accordance  with 
the  decision  in  Ely  y.  Mouldy  tmtty 
not  requiring  service. 
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Begistry  of  Judgments,']— The  15  &  16  Vict.  c.  54,  Chap.  Vf IT. 
8.  18,  provides  that  a  registry  of  every^  judgment  for  the  Kcinstry  of 
sum  oflOL  and  upwards  shall  be  formed  under  the  direc-  judgments, 
tion  of  the  Commissioners  of  the  Treasury ;  and  that 
such  fees  shall  be  charged  for  inspection  as  shall  be 
sroointed  bj  the  Commissioners.  A  Registry  was  esta- 
blished in  1852  under  the  above  power  at  No.  2,  New 
Street,  Spring  Gardens,  London,  where  all  such  judg- 
ments are  registered.  Persons  may  personally  search 
the  registry  on  payment  of  6d.  for  each  name  searched 
for.  Persons  in  the  country  may  obtain  information 
through  the  registrar  of  the  court  in  the  district  where 
they  reside,  or  by  writing  to  the  registry.  In  these  cases 
the  fee  is  Is.  for  each  name.  When  a  judgment  has  been 
satisfied,  the  name  of  the  defendant  may  be  removed  firom 
the  registry  on  payment  to  the  registrar  of  the  court 
of6d.(A). 

A  return  of  every  judgment  entered  in  the  City  of  Lon- 
don Court  for  10/.  or  upwards  is  to  be  transmitted  to  the 
R^stry  (i). 

(4)  U  &  16  Vict.  c.  54,  i.  18,  p.  410.        (I)  Rule  268. 
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Lien  and  Bailment, 
Goods  assigned. 
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take. 
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Payment  op  Monet lkvibd, 
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Execution  out  of  Jurisdic- 
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Particulars, 

Hearing  and  Judgment, 

Costs  of  Bailiff. 

Appeal, 


Proceedings  on      Proceedings  on  Judgment  more  than  Six  Years  old.'] — 
judgment  more  Jfo  warrant  against  the  goods  or  judgment-summons  may 
„——    issue  on  a  judgment  more  than  six  years  old,  unless  some 
payment  has  been  made  into  court  under  such  judgment 


than  six  yemrs 
old. 
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Writ  of  Fieri  Facias,  149 

-mthin  twelve  months  previously,  or  unless  the  judge  on  Cuap.  IX. 
being  satisfied  that  the  judgment  creditor  has  used  all  due 
diligence  grants  leave  for  it  to  issue ;  but  no  notice  to  the 
defendant,  previous  to  applying  for  such  leave,  is  necessary. 
Such  leave  must  be  expressed  on  the  warrant  or  summons 
under  the  seal  of  the  court  (a). 

Writ  of  Fieri  Facias.] — When  the  judge  has  made  an  Writ  of  fieri 
order  for  the  payment  of  money,  the  amount  is  recover-  fociag. 
able,  in  case  of  default,  by  execution  against  the  goods, 
and  the  registrar,  at  the  request  of  the  party  prosecuting 
the  order,  will  issue  under  the  seal  of  the  court  a  writ  of 
fieri  &cias  as  a  warrant  of  execution  to  the  high  bailiff, 
who  is  thereby  empowered  to  levy  or  cause  to  be  levied  by 
distress  and  sale  of  the  goods  and*  chattels  of  the  party 
against  whom  the  order  is  made  (wherever  they  are  found 
within  the  district  of  the  court),  the  sum  ordered  and  costs 
of  execution  (6).  The  warrant  bears  date  of  the  day  on 
which  it  is  issued,  and  continues  in  force  twelve  calendar 
months  from  the  date,  and  no  longer  (c). 

When  it  nuiy  IssueJ\ — Where  a  defendant  has  made  When  it  may 
de&ult  in  payment  of  the  whole  amount  awarded  by  the  *""•• 
jud^ent  or  of  an  instalment  thereof,  execution  may  issue 
against  his  goods,  without  leave  of  the  court,  for  the  whole 
amount  of  the  judgment  and  costs  then  remaining  vjxr 
8atisfied,  unless  in  the  case  of  instalments  the  judge  other- 
wise specially  directs  at  the  time  of  giving  ju^ment  (rf). 

When  an  order  has  been  made  to  pay  by  mstalments, 
execution  cannot  issue  until  default  is  made  in  payment 
of  one  instalment;  execution  or  successive  executions, 
mider  the  seal  of  the  court,  may  then  issue  for  the  whole 
smn  and  costs  remaining  unpaid,  or  for  such  portion  hereof 
w  the  judge  orders,  either  when  he  makes  the  original 
order  or  subsequently  {e). 

Formerly  a  plaintiff,  who  had  recovered  a  judgment  for 
debt  and  costs,  and  had  received  the  debt  out  of  court, 
was  entitled  to  have  a  writ  of  execution  issued  for  the 
*^^>8te;  and,  in  a  case  where  under  these  circumstances  the 
clerk  of  the  county  court  declined  to  issue  an  execution, 
tue  Court  of  Queen's  Bench  granted  a  mandamus  com- 

(«)  Rule  144.  tifi;  App. 

Ik) »  «i  10  Vict, c  95, 8. 94,  p.  410.  (c)  Rule  151. 

°««  forms  of   writs  of   execution  (<i)  Rule  152. 

»««iim defendant  and  against  plain-  (e)  9  &  10  Vict.  c.  95,  s.  ^^,  p.  41 1* 
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Concurrent  M'arranU, 


Part  I. 


Cms*  judg- 
ments. 


manding  him  to  issue  it  (/).  Now,  however,  as  all  money 
recovered,  whether  debt  or  costs,  must  be  paid  into  court, 
this  question  cannot  arise  (g). 

Cross  Judgments,^ — Where  there  are  cross  judgments 
between  the  parties,  execution  must  be  taken  out  bj  that 
party  only  who  has  obtained  judgment  for  the  larger  sum, 
and  for  as  much  as  remains  after  deducting  the  smaller 
sum,  and  satisfaction  for  the  remainder  is  entered,  as  well 
as  satisfaction  for  the  smaller  sum.  If  the  sums  are 
equal,  satisfaction  is  entered  on  both  judgments  (A). 


Suspension  of 
execution. 


How  issued. 


Concurrent 
warrants* 


Suspension  of  Hrecution.']  —  The  judge  may,  at  any 
time,  if  it  appears  to.  his  satisfaction  by  the  oath  or  affir- 
mation of  any  person  or  otherwise,  that  the  defendant  is 
unable  from  sickness  or  other  sufficient  cause  to  pay  the 
debt,  damages,  or  instalment,  suspend  any  judgment, 
order  or  execution  for  such  time  and  on  such  terms  as  he 
thinks  fit,  and  so  from  time  to  time,  imtil  it  appears,  irom 
like  proof,  that  the  temporary  cause  of  disability  has 
ceased  (£). 

How  Issued.'] — The  registrar  of  the  court  must  issue 
the  warrant  of  execution  at  the  request  of  the  party  pro- 
secuting the  order  under  which  it  is  applied  for  (J).  The 
registrar  must  indorse  on  it  the  amount  to  be  levied,  dis- 
tinguishing the  amount  adjudged  to  be  paid,  the  amount 
of  the  fee  tor  issuing  the  warrant,  and  deliver  to  the  bailiff 
with  the  warrant  a  notice,  which  is  to  be  delivered  by  the 
bailiff  to  the  party  against  whom  the  warrant  issues,  or 
left  at  the  place  of  seiziure  {k).  The  precise  time  when 
the  warrant  is  appUed  for  must  be  entered  by  the  registrar 
in  the  warrant-book  and  on  the  warrant  (/). 

Concurrent  Warrants.'] — Warrants  of  execution  may 
be  issued  concurrently  in  one  or  more  districts ;  but  the 
costs  of  more  than  one  warrant  will  not  be  allowed,  imless 
by  order  of  the  judge  (»i). 


(/)  Reg.  ▼.  The  Clerk  </  the 
County  Court  rf  Surrey ,  21  L.  J., 
Q.  B.  SIO;  17  Jur.  179;  S.  G, 
nomine  R.  y.  Fletcher^  2  E.  &  B.  279. 

(g)  19  U  20  Vict,  c  108,  s.  45,  p. 
400. 

(A>  9&  10  Vict.  c.  95,  s.93,  p.  409. 


(i)  lb.  8. 105,  p.  418.    See  form  of 
order  66,  App. 

U)  9  6l  10  Vict  c.  95.  s.  94,  p.  410. 

(»)  Rule  153.   See  form  37,  App. 

(/)  19  &  20  Vict.  c.  108,  8.  46,  p 
410. 

(m)  Rule  154. 
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Fee  KjMff.] — The  fee  upon  executions  must  be  paid  into     Chap.  IX. 
court  prior  to  the  issue  of  the  warrant  of  execution  (/<).  _ 
The  fee  is  eighteen  pence  in  the  pound  upon  the  amount    ^®  "'^°"' 
for  which  the  warrant  issues^  but  the  fee  must  not  exceed 
tiiiity  shillings  (o). 

By  wkom  executed^] — We  have  already  (/))  seen  that  By  whom 
it  is  the  duty  of  the  high  bailiff  or  one  of  the  bailiffs  of  executed. 
the  court  to  execute  all  writs  of  execution,  and  we  have 
seen  how  they  are  protected  in  the  performance  of  their 
duties.  All  constables  and  peace  officers  within  their 
several  jurisdictions  must  aid  them  in  the  execution  of 
die  warrants  (5). 

Extortion  by  Bailiffs.'] — If  the  bailiff  or  his  officers  Extortion  by 
are  guilty  of  any  extortion,  besides  the  remedy  by  action  (r),  bailiffs, 
a  summary  remedy  may  be  granted  by  the  judge  (*). 

Trespass.] — The  high  bailiff  is  liable  in  trespass  for  Trespaw. 
all  acts  done  by  his  bailiffs  "  under  colour  of  the  writ " 
which  he  has  handed  to  them  ;  but  not  for  other  acts,  as 
giving  a  person  into  custody  for  having  assaulted  them  in 
the  execution  of  their  duty. 

Therefore  where,  under  a  warrant  issued  against  a 
defendant,  the  bailiffs  broke  and  entered  the  premises  of 
a  third  person,  and  upon  his  resisting  them  they,  under 
colour  of  sect.  114  of  the  9  &  10  Vict.  c.  95,  took  him 
into  custody :  it  was  held  that  the  high  bailiff  was  liable 
with  the  Ixailiffs  for  the  breaking  and  entering,  which 
was  an  act  done  under  the  supposed  authority  of  the 
writ,  but  not  for  the  assault,  which  was  committed  in 
^e  assertion  of  a  power  given  by  the  statute  to  the 
individual  officer  obstructed  (/).  And  where  a  warrant  of 
^ecution  to  the  high  bailiff  was  delivered  to  one  of  his 
under  bailiffs,  who  seized  the  goods  of  the  debtor  and  left 
a  man  in  possession  of  them,  and  the  latter  improperly  sold 
them  without  waiting  the  five  days  required  by  sect.  106 
of  9  &  10  Vict.  c.  95  (po5/,  p.  160),  the  highbailiff  was  held 
liable  («).     When  a  warrant  issues  against  a  party  resident 

(•)  19  &  20  Vict.  c.  108,  s.  78,  p.  (#)  Ante,  p.  33. 

IVl  (t)  Smith  V.  Pritchard,  8  C.   B. 

(«)  See  direction  as  to  tbis,  ante,  565 ;  S.  C,  19  L.  J.,  C.  P.  53.     See 

p.  41.  9  fit  10  Vict.  c.  95,  s.  114,  p.  422. 

(p)  Ante,  p.  30.  (tt)  Burton  v.  Legroe,  34  L.  J., 

(?)  9  &  10  Vict  c.  95, 8. 94,  p.  41  a  Q  B.  91. 

(r)  Jfcor/ev.  Ha/(Aif,7  M.fi(W.288. 
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Death  of  Pla'miiff. 


Part  I.  out  of  the  jurisdiction,  the  high  bailiff  of  the  court  out  of 
which  it  issues  is  not  liable  for  anv  irregularities  in  its  ex- 
ecution of  which  the  bailiffs  of  the  foreign  court  are  guilty, 
although  his  own  bailiff  assists  therein  (x). 

As  to  the  manner  in  which  the  bailiffs  and  others 
acting  under  the  warrant  of  the  court  must  be  sued,  and 
when  the  registrar  of  the  court  must  be  joined  as  a 
defendant,  see  ante,  p.  33. 

Neglect  to  Neglect  to   Levy.} — If  any  bailiff  employed  to  levy 

^^^y*  execution  against   goods  and   chattels,  by  neglect,  con- 

nivance or  omission,  loses  the  opportunity  of  levying, 
upon  complaint  of  the  party  aggrieved,  and  proof  of  the 
fact  alleged  being  made  to  the  satisfaction  of  the  court, 
on  the  oath  of  any  credible  witness,  the  judge  may  order 
him  to  pay  such  damages  as  it  appears  that  the  plaintiff 
has  sustained  thereby,  not  exceeding  the  sum  for  which 
execution  issued ;  and  if  on  demand  he  refuses  to  pay  the 
same,  payment  may  be  enforced  in  the  same  way  as  a 
judgment  of  the  court  (y). 

Supenedeai  Supersedeas  by  Payment.'] — The   registrar   must    en- 

hy  payment  florse  on  the  warrant  of  execution  the  sum  of  money  and 
costs  adjudged,  and  also  the  increased  costs  for  execution ; 
and  if  the  defendant  pays  or  tenders  to  the  registrar  such 
sum  and  costs,  or  such  part  thereof  as  the  plaintiff  agrees 
to  accept  in  full  for  debt  or  damages  and  costs,  together 
with  the  fees,  the  execution  is  superseded,  and  defendant's 
goods  are  discharged  {z). 

Death  of  plain.      J)eath  of  Plaintiff.]-- At  common  law,   the   writ   of 

*   •  fieri  facias  does  not   abate,  although  the   plaintiff  dies 

before  it  is  executed ;  his  executor  or  administrator  may 

still  have  the  benefit   of  it  {a) ;    and    by  the  rules    of 


(«)  9  &  10  Vict.  c.  95,  s.  114, 
p.  422.  A  bailiff  of  a  county  court, 
sued  for  taking  goods  under  an  ex- 
ecution, was  within  the  exception  of 
sect.  128  of  the  9  ic  lO^icu  c.  95. 
which  enabled  parties  to  sue  in  a 
superior  court,  although  the  claim 
was  less  than  20/.,  where  an  officer 
of  the  county  court  was  a  party 
(except  in  respect  of  any  claim  to 
any  goods  and  chattels  taken  in  exe- 
cution of  the  process  of  the  court,  or 
the  proceeds  or  value  thereof) :  and 


the  plaintiff  in  such  an  action,  unless 
he  recovered  more  than  20/.,  or  the 
judge  certified,  was  deprived  of  costs. 
Mann  v.  BuekerJUld,  per  Erie,  J.,  15 
Jur.  57.  This  section  is  now  repealed 
by  30  &  31  Vict.  c.  142,  schedule  C. 
and  such  actions  now  stand  on  the 
same  footing  as  any  others. 

(y)  9  &  10  Vict  c.  95,  s.  115,  p. 
422. 

(«)  lb.  8.  109,  p.  420. 

(a)  Ellis  V.  Gri0iihs,  16  M.  &  W. 
106. 
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practice,  it  is  provided  that  when  one  or  more  of  several      Chap  IX. 
phantifh  or  defendants  dies  after  judgment,  proceedings 
thereon  may  be  taken  by  the  survivors  or  survivor,  or 
against  the  survivors  or  survivor,  without  leave  of  the 
court  (c). 

Execution  hy  Person  not  a  Party,'] — Execution  may  Execution  by 
issue  on  behaU*  of  any  person  not  a  party  to  the  suit  by  P^"on  not  a 
leave  of  the  registrar,  upon  proof  of  title  to  the  benefit  ^^^^^' 
of  the  judgment,  and  upon  substitution  of  the  name  of 
the  new  plaintiff,  together  with  a  statement  of  his  deriva- 
tive title,  for  that  of  the  original  plaintiff,  and  the  regis- 
trar shall  give  notice  of  such  substitution  to  the  defendant 
by  post,  and  execution  shall  not  issue  upon  the  judgment 
until  the  expiration  of  six  clear  days  after  the  postmg  of 
the  notice  {d). 

Writy  when  executed.] — The  bailiff  should  execute  Writ,  when 
the  writ  within  a  reasonable  time,  and,  if  more  than  executed, 
one  warrant  has  been  issued  against  the  same  person, 
he  must  execute  them  in  the  order  of  time  in  which  they 
were  entered  by  the  registrar,  as  shown  by  the  endorse- 
ment on  the  warrant  {e).  As  to  liability  of  bailiff 
should  he  lose  the  opportunity  of  levying,  see  ante, 
p.  152.  It  may  be  executed  at  any  hour  of  the  d^  or 
night  (/);  but  not  on  Sunday,  Christmas-day  or  Good 
Friday,  the  Saturday  next  afl:er  Good  Friday,  or  any  day 
appointed  by  royal  proclamation  for  a  public  fast,  humilia- 
tion or  thanksgiving,  or  on  any  day  on  which  the  offices  of 
the  court  are  closed  by  order  of  the  Lord  Chancellor  (y). 

Priority.] — Where  a  writ  has  issued  against  the  goods  Priority, 
of  a  party  fi-om  a  superior  court,  and  a  warrant  has 
issued  against  the  goods  of  the  same  party  firom  the  county 
court,  the  right  to  the  goods  is  to  be  determined  by  the 
priority  of  the  time  of  the  delivery  of  the  writ  to  the 
sheriff  to  be  executed,  or  of  the  application  for  the  issue  of 
the  warrant  firom  the  county  court;  and  the  sheriff,  on 
demand,  is  by  writing  signed  by  any  clerk  in  the  office  of 
the  under-sheriff  to  inform  the  nigh  bailiff  of  the  precise 
time  of  the  delivery  of  the  writ,  and  the  high  bailiff  is  to 

(c)  Role  199.  (/)  Macltalhf*  Cme,  9  Rep.  m. 

id)  Rule  201.  {g)  Rule  65.     See  also  29  Car.  2, 

(e)  19  &  20  Vict.  c.  108,  s.  46.  C.  7,  s.  6. 
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Wliat  may  he  Sei2t:d. 


Part  I. 


How  and  where 
executed. 


What  may  be 
seized* 


Money,  bank- 
notes, &c. 


Bills  and  other 
securities. 


show  hifl  warrant  to  the  sheriflTs  oflScer ;  and  such  writing', 
or  the  endorsement  on  the  warrant  (h)y  will  respectively 
justify  the  high  bailiff  or  sheriff  in  acting  thereon  (i). 

How  and  where  executed, 1 — The  baOiff  may  not  break 
open  any  outer  door  or  window  of  the  defendant's  dwelling- 
house  to  execute  the  writ  (k);  but  he  may  enter  through 
the  door  or  any  other  opening  which  is  open,  although  no 
goods  of  the  defendant  are  within,  if  there  is  reasonable 
ground  for  suspecting  that  they  are  there  (A).  He  may- 
enter  the  house  of  a  third  person,  if  the  defendant's 
goods  are  within  (A),  but  not  otherwise  (/)•  Having  once 
obtained  peaceable  possession,  he  may  break  open  inner 
doors,  closets,  trunks,  &c. ;  c»*  if  he  be  locked  in,  he  may 
break  open  the  outer  door  from  the  inside  to  get  out  or 
carry  away  goods;  and  if,  having  once  entered,  he  is 
forcibly  ejected,  he  may  break  open  the  door  to  re- 
enter (m).  If  the  house  be  that  of  a  third  person,  to 
which  the  defendant  has  taken  his  goods  to  avoid  the 
execution,  the  bailiff  may,  on  demand  and  refusal,  break 
open  even  the  outer  door  (A).  Outer  doors  of  buns  or 
outhouses,  not  connected  with  the  dwelling-house,  may  be 
broken  open  (n). 

What  may  he  seized^l^The  bailiff  executing  the  fi.  fa. 
should  enter  on  the  defendant's  premises  wim  the  writ, 
and  having  seized  the  mods  deposit  them  in  a  fit  place,  or 
put  in  possession  a  fit  person,  appointed  by  tne  high 
bailiff  (o).  If  he  seizes  part  in  die  name  of  the  whole  it 
is  a  sufficient  seizure  of  uie  whole  (p).  He  may  seize  any 
goods  or  chattels  of  the  defendant  (excepting  the  wearing 
apparel  of  himself  or  his  &mily,  and  the  tools  and  imple- 
ments of  his  trade  to  the  value  of  5/.,  which  are  to  that 
extent  protected);  also  money  or  bank-notes,  whether  of 
the  Bank  of  England  or  any  other  bank,  cheques,  bills 
of  exchan^,  promissory  notes;  also  bonds,  specialties  or 
securities  tor  money  (9). 

The  high  bailiff  may  hold  any  cheques,  bills  of  exchange 


(A)  Ante,  p.  149. 

(0  19  ^  20  Vict  c  108,  s.  47»  p. 
410. 

(Ir)  Stmayne't  Ctue,  6  Rep.  21; 
5.  Cm  1  Smith's  L.  C.  88  (6th  edit.) 
and  notes. 

(/)  MorrUh  v. Murrey,  18  M.&  W. 
62. 

(m)  EagUton  v.  Cutieridge,  11  M. 


&  W.  465. 

(n)  PentoH  y.  Brown,  1  Sid.  181, 
186. 

(o)  9  &  10  Vict.  c.  95,  s.  106,  p. 
418. 

(p)  Cole  V.  Domes,  1  Lord  Raym. 
724. 

(q)  9  &  10  Vict  c.  95,  s.96,  p.  41 1. 
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or  promissoiy  notes,  bonds,  specialties  or  other  securities  Chap.  IX. 
for  money,  which  have  been  seized  in  execution  as  securi- 
ties for  the  amount  to  be  levied ;  and  the  plaintiff  may  sue 
in  the  name  of  the  defendant,  or  any  person  in  -whose 
name  the  defendant  might  have  sued  for  the  recovery  of 
the  sums  secured  thereby  (r). 

"Money"  means  actual  money  of  the  defendant's,  and 
not  a  mere  debt  to  him ;  money,  therefore,  which  a  sheriff 
or  bailiff  has  in  his  hands  under  a^./a.,  issued  by  the  de- 
fendant in  another  action  (*),  or  the  surplus  of  a  former 
execution  against  him,  cannot  be  seized  (t).  It  has  been 
doubted  whether  money  about  the  person  of  the  defendant 
can  be  seized  (ti). 

The  bailiff  may  seize  chattel  interests  of  the  defendant  Chattel  inte- 
in  land,  as  leases  or  terms  for  years  {x\  whether  belong-  ^^^  >°  ^*"^* 
ing  to  the  defendant  in  his  own  right,  or  that  of  his  wife  (y ) ; 
he  cannot,  however,  sell  a  mere  equitable  interest,  as  an 
equity  of  redemption,  the  legal  estate  being  in  the  mort- 
gagee (z). 

The  bailiff  cannot  seize  fixtm^s,  as  furnaces,  ovens,  Fixtures, 
doors,  windows,  hearths,  chimney-pieces,  &c.,  which  go  to 
the  heir  and  not  to  the  executor  (a),  even  although  the 
freehold  belongs  to  the  defendant  (b).  If  the  tenant  un- 
lawfiilly  renaoves  fixtures,  they  revert  to  the  landlord  and 
cannot  be  seized  (c).  The  bailiff  may  seize  and  sell  fix- 
tures which  the  tenant  may  remove,  as  those  fixed  for  the 
purposes  of  trade,  as  coppers,  vats,  &c.  (d). 

Com  and  other  crops  which  are  raised  by  the  industry  Cropi. 
of  man  are  emblements  which  go  to  the  executor,  and  may 
be  taken  in  execution ;  but  things  which  yield  no  annual 
profit,  or  which  are  produced  without  the  labour  of  man, 
are  not  emblements,  but  go  to  the  heir,  and  cannot  be 
seized  (e).     The  sale  of  the.  produce  of  farms  is  regulated 


(r)98t  10  Vict. c  05,  s.  97.p.411.  461. 

(«)  Wood  V.  Wood,  4  Q-  B.  397.  (a)    Com.    Dig.    "  Execution  :  '* 

As  to  the  attachment  of  debts,  see  Elwes  v.  Mawe,  3  East,  38 ;   S.  C, 

pott,  p.  167.  2  Smith's  L.  C.  163  (6th  edit)  ;  see 

it)  Harrison  r.  Painter,  6  Q.  B.  notes. 

387.  {b)  Winn  v.  Inglebtf,  5  B.  &  A. 

(»)  Per    Parke,    B.,    Sunholf   v.  625. 

^Ifcrd,  3  M.  &  W.  264.  (c)  Farrant  v.  Thompson,  5  B.  &  A. 

(*)  Com.  Dig. "  Execution,"  C.  3.  826. 

<3f)  Per  Buller,  Farr  y.  Newman,  (d)  Poole's  case,  1  Salk.  368. 

4  T.  R.  638.  (e)  See  judgment  in    Evans    v, 

(i)  Metca/f  V.  Seholeif,  2  N.   R.  Roberts,  5  B.  &  C.  829. 
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Part  I.      by  the  56  Geo.  3,  c.  50.     The  substance  of  its  provisioiis 
56  Geo.  8         isasfollows: — 

c.  60,  '  '  The  bailiff  may  not  sell  straw,  straw  of  crops,  chaff, 

colder,  turnips,  manure,  compost,  ashes,  or  seaweed  (/), 
nor  clover,  rye,  or  other  artificial  grasses  which  are  newly 
sown,  and  growing  under  a  crop  of  standing  com  {g) ;  nor 
can  he  sell  hay,  grasses  (natural  or  artificial),  tares,  vetches, 
roots,  or  vegetables,  where,  by  any  covenant  or  written 
agreement  made  for  the  benefit  of  the  owner  or  landlord, 
they  ought  not  to  be  taken  off  firom  the  land,  or  ought  to 
be  used  thereon,  if  he  has  received  a  written  notice  thereof 
before  sale  (A). 

The  tenant  or  occupier  must  give  notice  to  the  bailiff 
of  such  covenants  or  agreements,  and  of  the  name  and 
residence  of  the  owner  or  landlord,  to  whom  and  to  whose 
agent  the  bailiff  must  give  notice  that  he  has  taken  posses- 
sion, and  must  postpone  the  sale  until  the  latest  day  he 
lawfully  can  appoint  (»). 

The  bailiff  may,  however,  where  no  such  covenant  or 
written  agreement  is  shown,  sell  such  crops  by  written 
agreement,  in  such  manner  as  accords  with  the  custom 
of  the  country ;  and  in  cases  where  a  covenant  or  written 
agreement  is  shown,  then,  according  to  such  covenant  or 
agreement;  and  after  sale  the  purchasers  may  use  all 
necessary  bams,  &c.,  for  the  purpose  of  consuming  such 
crops  or  produce  as  the  bailiff  allots  to  them,  and  which 
the  tenant  or  occupier  would  have  been  entitled  to  use  (k) ; 
should  the  landlord  or  owner  be  aggrieved  by  breach  of 
such  agreement,  the  bailiff,  being  indemnified  by  him, 
must  permit  the  landlord  or  owner  to  use  his  name  for 
the  recovery  of  damages  (/). 

The  bailiff,  before  selling  such  crops,  must  make  in- 
quiry within  the  parish  in  which  the  lands  are  situate,  as 
to  the  name  and  residence  of  the  landlord  or  owner  (w). 

The  landlord  may  not,  where  such  agreement  for  sale 
has  been  made,  distrain  on  com,  hay,  straw,  or  other 
produce,  which  at  the  time  of  such  sale  or  agreement  has 
been  severed  from  the  soil ;  nor  on  any  turnips,  whether 
drawn  or  growing,  nor  on  horses,  sheep,  cattle  or  beasts, 
nor  on  waggons,  carts,  or  implements  of  husbandry,  which 

(/)  b%  Geo.  3,  c  60,  s.  1.  (*)  lb.  s.  3. 

{g)  lb.  8.  7.  (0  lb.  8.  4. 

(h)  lb.  8.  1.  (m)  lb.  s.  D. 
(i)  lb.  8.  2. 
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the  purchaser  employs  for  thrashing,  carrying,  or  consum-     Chap.  IX. 
inffsuch  produce  (  n ).  ' 

The  act  does  not  extend  to  straw,  turnips,  or  other 
articles  which  the  tenant  may  remove  consistently  with 
some  contract  in  writing  fo). 

The  bailiff  is  not  liable  for  any  breach  or  omission  of 
the  provisions  of  the  act,  unless  it  be  wilful  ( p) ;  and  all 
persons  acting  under  it  are  indemnified  (y). 

The  assignees  of  a  bankrupt,  &c.,  may  not  take  pro- 
duce, manure,  &c.,  in  any  other  way  than  the  bankrupt, 
&€•,  would  have  been  entitled  to  do  (r). 

Whose  Goods  may  be  seized."] — The  bailiff  must  at  his  Whose  goods 
peril  seize  only  the  goods  of  the  person  named  in  the  °>*y  ^  seized, 
writ;  if  he  seize  those  of  another,  he  is  liable  to  an  action, 
though  the  goods  are  in  the  possession  of,  and  apparently 
Ae  defendant's  (5).  The  goods  of  a  woman  cohabiting 
with  the  defendant  cannot  be  taken,  though  she  passes 
for  his  wife  (<).  Terms  of  years  vested  in  a  husband  in 
right  of  his  wife,  and  all  her  goods,  though  bought  with 
money  settled  to  her  separate  use(tt),  may  be  seized  in 
execution  against  the  husband ;  but  not  terms  or  goods, 
the  legal  estate  of  which  is  in  trustees,  though  the  husband 
has  by  the  settlement  an  equitable  interest  for  life,  and  is 
in  possession  of  them  (x). 

The  goods  of  a  testator  or  intestate  cannot  be  seized  Goods  of  tea- 
for  the  personal  debt  of  the  executor  or  administrator  (y),  ^^^^* 
unless  by  using  them  he  has  made  the  goods  his  own  (ar), 
in  which  case  he  cannot  deny  that  Aey  are  his  pro- 
perty. 

Lnder  an  execution  against  the  goods  of  one  of  two  Goods  of  part, 
partners,  the  bailiff  must  seize  the  goods  of  both,  and  sell  ncrs. 
the  moiety  belonging  to  defendant  (a).      The  vendee  is 
tenant  in   common  with  the  other  partner  (J),  and  his 

(«i)  6^  Geo.  3,  c  50,  s.  5.  607. 

(0)  Ibid.  (tt)  Came  v.  Briee,  7  M.  &  W. 

(p)  lb.  8.  0.  183. 

(q)  lb.  8. 10.  (x)  Cadogan    T.    Kennett,  Cowp. 

(r)Ib.s.n.  482. 

(«)  JarmtUH  v.  Hooper,  7  S.  N.  R.  (y)  Farr  ▼.  Newman,  4  T.  R.  621. 

o63:Ca/frfa/T.^<>iiyon.3Q.B.310.  (s)  Quick  y,  Stainet,  1  B.  &  P. 

Ai  to  the  jurisdiction  of  the  county  203. 

courts  to  deal  with  such  cases  sum-  (a)  Johnson  t.  Bvant,  7  S.  N.  R« 

marily.  see  pott,  p.  1 63.  1 035. 

(0  Glattpook  V.  Young,  0  B.  &  C.  (6)  Ibid. 
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Whose  Goods  ma^  be  Seized. 


Part  I. 

Goods  of  bank- 
rupt. 


Ambassadors. 

Goods  in  cus- 
tody of  the 
law. 

Lien. 
Bailment. 


interest  is  only  what  remains  after  payment  of  purtDerdiip 
debts  (c). 

By  the  Bankrupt  Act,  12  &  13  Vict.  c.  106,  s.  133, 
executions  against  the  goods  and  chattels  of  a  bankrupt 
bond  fide  "  executed  and  levied  "(t/),  by  seizure  and  sale 
before  the  date  of  the  fiat  or  the  fiUng  of  the  petition  are 
valid,  notwithstanding  any  prior  act  of  bankruptcy ;  pro- 
vided the  person  on  whose  account  execution  has  issued 
had  not  at  the  time  of  executing  or  levying  such  execu- 
tion, or  at  the  time  of  making  sale  thereunder,  notice  of 
any  prior  act  of  bankniptcy.  This  does  not,  however, 
protect  executions  on  judgments  on  warrants  of  attorney 
or  cognovit  actionem,  given  by  a  bankrupt  by  way  of 
fraudulent  preference  (e). 

"  Bond  fide^^  in  this  provision  means  on  the  part  of 
the  creditor  and  bailiff,  not  the  defendant  (/) ;  the  "notice" 
may  be  to  the  execution  creditor,  or  to  one  of  several,  or 
to  the  attorney  (g),  but  not  to  the  bailiff  (A).  .  If  the  seizure 
and  notice  occur  on  the  same  day  their  priority  may  still 
be  inquired  into  (i). 

The  execution  is  not  protected  where  it  is  itself  an  act 
of  bankruptcy  (A). 

The  goods  of  ambassadors  and  other  ministers  of  foreign 
states  and  their  domestics  cannot  be  seized  (/). 

Goods  which  are  in  the  custody  of  the  law,  as  those 
which  are  seized  under  a  distress  or  previous  execution, 
cannot  be  seized  (m). 

The  rule  of  law  being  that  a  bailiff  may  only  seize  that 
which  he  can  sell,  goods  in  the  defendant's  possession, 
and  on  which  he  has  a  mere  lien,  cannot  be  seized  (n). 
Where,  however,  goods  are  let  to  the  defendant  for  a 
term,  the  baiHff  may  seize  them,  and  sell  the  defenduit's 
interest  in  them  (o).  Goods  of  the  defendant  pawned  or 
leased  to  another  may  be  sold,  subject  to  the  right  of  the 


(c)  Garbett  v.  FeaUf  5  Q.  B.  408. 

(d)  The  words  of  the  former  Act, 
2  &  3  Vict  c.  29,  were  "  executed  or 
levied."  See  Whitmore  v.  Robertson^ 
8  M.  &  W.  463 ;  Skey  ▼.  Carter,  11 
M.  &  W.  671. 

{e)  Ibid. 

(/)  Belcher  t.  Magnay,  12  M.  & 
W.102. 

{g)  RothweU  V.  TimbreH,  1  Dowl., 
N.  S.  778. 

{h)  Ramtay  y.  Eaton,  10  M.  & 


W.  22.  See  1  Smith's  L.  C.  458 
(6th  edit.),  as  to  what  is  sufficient 
notice. 

(i)  Whitmore  T.  Greene,  13  M.  & 
W.  104. 

(fc)  Hall  V.  Wallace,  7  M.  &  W. 
353. 

(/)  7  Ann.  c.  12,  s.  3. 

(m)  Com.  Dig.  •♦  Execution,"  c.  A, 

In)  Legg  V.  Evans,  6  M.  &  W.  36. 

(o)  Ibid. 
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bailee  or  lessee,  but  Gflnnoi  be  seized  till  the  bailment  or     Chap.  ix. 
teiTO  is  detemiiiied. 


Until  recently,  if  the  defendant  after  the  delivery  of  Goods  aa- 
tfce  writ  to  the  bailiff  assigned  his  goods,  even  for  a  signed, 
ralaable  consideration,  except  it  were  in  market  overt, 
no  property  passed  to  the  assignee^  and  the  bailiff  might 
still  seize  and  sdl  them  (p) :  so  if  the  assignment  were 
before  the  delivery  of  the  writ,  if  it  were  made  for  the 
purpose  of  delaying,  hindering  or  defrauding  creditors  (g). 
But  by  the  19  &  20  Vict  c.  97,  s.  1,  it  is  provided  that 
a  writ  of  execution  against  the  goods  of  a  debtor  shall 
not  prejudice  the  title  to  such  goods  acquired  by  any 
person  bona  fide  and  for  a  valuable  consideration  before 
their  actual  seizure  or  attachment  by  virtue  of  the  writ, 
provided  such  person  had  not,  at  the  time  when  he  ac- 
quired such  title,  notice  that  such  writ,  or  any  other  writ 
by  virtue  of  which  the  goods  oi  such  owner  might  be  seized 
or  attached,  had  been  delivered  to  and  remained  unexe- 
cuted in  the  hands  of  the  sheriff. 

Where  there  are  no  Goods  to  toAc.]— If  the  amount  for  Where  there 
which  the  judgment  of  the  court  is  exceeds  20/.,  and  the  •*?  "*^  «***»**»  ^° 
defendant  has  no  goods  or  chattels  which  can  be  con- 
veniently taken  to  satis^  the  judgment,  application  may 
be  made  to  a  judge  of  a  superior  court  for  a  writ  of 
certiorari  to  remove  it  into  one  of  the  superior  courts,  who 
if  satisfied  thereof  may  order  the  writ  to  issue ;  and  when  it 
is  removed  it  is  to  have  the  same  force  and  effect,  and 
proceedings  may  be  had  thereon  as  in  the  case  of  a  judgw 
ment  of  a  superior  court,  but  no  action  may  be  brought 
upon  such  judgment  (r). 

Payment  of  Taxes  and  Rent,  and  Priori^  of  Land-  Payment  of 
forrf.]— The  Queen*s  taxes,  due  at  the  time  of  seizure,  to  ****** 
the  extent  of  one  year's  arrears,  must  be  paid  by  the  bailiff 
to  the  collector  before  sale  or  removal  (*> 

The  statute   8  Anne,  a.   14,  s.  1,  which  forbids  the  R^"^ 
removal  of  goods  seized  in  execution,  till  the  landlord  has 
heeu  paid  a  year's  rent,  does  not  apply  to  executions 
under  process  of  the  county  court ;  but  the  landlord  of 
ft  tenement  in  which  goods  are  taken  in  execution  may 

if)  Samml  t.  Dukg,  3  M.  &  W.  L.  C.  I  (6tb  edit.);  see  notes. 

6^  (r)  19  &  20  Vict  c.  108,  i.  49,  p. 

(?)  ISEliz.  c.  6;  29  Elis.  c.  5;  411. 

^»r^i  ease,  $  Rep.  80 ;  1  Smith's  («)  43  Geo.  3,  c.  99,  s.  37. 
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Part  I.  claim  the  rent  at  any  time  within  five  clear  days  from 
rT"~  ^^~  the  date  of  the  taking,  or  before  the  removal  of  the  goods, 
landlord.  bj  delivering  to  the  bailiff  or  officer  making  the  levy  a 

writing  signed  by  himself  or  his  agent,  stating  the  amount 
of  rent  claimed  to  be  in  arrear,  and  the  time  for  and  in 
respect  of  which  it  is  due.  If  such  claim  is  made^  the 
bailiff  in  addition  to  the  levy  must  distrain  for  the  rent 
claimed  and  the  costs  of  distress,  but  may  not,  till  five 
days  next  after  the  distress,  sell  any  part  of  the  goods 
taken  unless  they  are  of  a  perishable  nature,  or  upon  the 
request  in  writing  of  the  party  whose  goods  have  been 
taken.  The  bailiff  must  afterwards  sell  such  of  the  goods 
under  the  execution  and  distress  as  will  satisfy,  first,  the 
costs  of  and  incident  to  the  sale,  next  the  claim  of  such 
landlord,  not  exceeding  the  rent  of  four  weeks  where  the 
tenement  is  let  by  the  week,  the  rent  of  two  terms  of  pay- 
ment where  the  tenement  is  let  for  any  other  term  less 
than  a  year,  and  the  rent  of  one  year  in  any  other  case, 
and  lastly  the  amount  for  which  the  warrant  issued*  If 
any  replevin  is  made  of  the  goods  so  taken,  the  bailiff 
must,  notwithstanding,  sell  such  portion  thereof  as  will 
satisfy  the  costs  of  and  incident  to  the  sale  under  the  ex- 
ecution, and  the  amount  for  which  the  warrant  issued ; 
and  in  either  event  the  overplus  of  the  sale,  if  any,  and 
the  residue  of  the  goods,  must  be  returned  to  the  defen- 
dant ;  and  the  poundage  of  the  high  bailiff  and  broker  for 
keeping  possession,  appraisement  and"  sale  under  the  dis- 
tress, will  be  the  same  as  would  have  been  payable  if  the 
distress  had  been  an  execution  of  the  county  court,  and  no 
other  fees  may  be  demanded  or  taken  in  respect  of  it  (/). 

If  the  bailiff  seizes  goods  belonging  to  a  stranger,  he 
cannot,  under  the  above  power,  distrain  them  for  the  rent 
of  the  landlord.  If  he  does  so,  the  owner  is  entitled  to 
have  them  back  («). 

Sale.  Salcl — Until  the  sale,  the  goods  must  be  deposited 

by  the  bailiff  in  some  fit  place,  or  they  may  remain  in  the 
custody  of  a  fit  person  approved  by  the  high  bailiff,  and 
put  in  possession  by  the  bailiff,  for  keeping  possession  of 
which  ne  is  entitled  to  charge  sixpence  in  the  pound 
for  each  day,  calculated  on  the  value  of  the  goods  seized  (v) ; 

(0  19  &  20  Vict.  c.  108,  8.  75,  p.  865;  S.  C,  27  L.  J.,  Q.  B.  859  ; 

419.    Somewhat  similar  provisions  Foulger  v.  Taylor,  5  H.  U  N.  202; 

were  contained  in  9  &  10  Vict  c.  S,  C,  29  L.  J.,  Exch.  154. 
95,  8.  107,  now  repealed.  (r)  See  high  bailiff's  fees,  anU, 

(tt)  Beard  v.  Knight,  8  E.  &  B.  p.  41. 
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but  if  the  execution  is  paid  out  at  the  time  of  the  levy.  Chap.  IX. 
or  within  half  an  hour  thereof,  no  possession  fee  is  charge- 
able (jt).  The  sale  must  not  be,  until  after  the  end  of 
five  days  at  least  next  following  the  day  on  which  the 
goods  have  been  taken,  unless  they  are  of  a  perishable 
nature,  or  on  the  request  in  writing  of  the  party  whose 
goods  are  taken.  The  goods,  or  effects,  must  be  sold  or 
valued  by  s^vom  brokers  and  appraisers  appointed  by 
the  high  bailiff,  who  are  entitled  out  of  the  produce  to 
sixpence  in  the  pound  on  the  value  of  the  goods  for 
appraisement,  whether  there  be  one  broker  or  more,  over 
and  above  stamp  duty,  and  one  shilling  in  the  pound  on 
the  net  produce  of  the  sale  for  advertisements,  catalogues, 
sale,  commission  and  delivery  of  goods  (y).  The  bailiff 
must  not  sell  more  than  is  necessary  to  satisfy  the 
execution ;  if  he  does  he  is  liable  in  trover  (z) ;  nor  when 
he  has  sold  sufficient,  may  he  sell  more  on  the  supposition 
that  by  some  event  for  which  he  is  not  answerable  the 
amonnt  levied  may  become  insufficient  (a). 

Rtium  of  Warrant  and  Payment  of  Money  levied.'} —  Return  of  war- 
The  mode  in  which  the  high  bailiff  must  make  a  return  of  "ent'^of^mone 
vhat  he  has  done  under  writs  of  execution  and  pay  over  Uvied. 
to  the  registrar  monies  he  has  received  thereunder  will  be 
found  among  the  duties  of  the  high  bailiff,  ante,  p.  29. 
It  should  be  noticed  here,  however,  that  the  statement 
inade  by  the  bailiff  to  the  registrar,  of  what  has  been  done 
under  the  writ,  has  not  the  same  effect  as  the  return  of  a 
writ  which  issued  from  a  superior  court.  In  the  latter 
case  when  once  the  writ  is  returned  by  the  sheriff  it  is  ex- 
JMwsted,  and  no  further  levy  can  be  made  under  it ;  but 
JD  the  ease  of  the  county  court  writ  it  still  remains  in  the 
hands  of  the  bailiff,  and  if  a  portion  only  of  the  amount, 
for  which  the  writ  is  issued,  is  realized  by  the  first  levy, 
he  may  at  any  time  before  the  expiration  of  the  wnt, 
namely,  twelve  months,  make  further  levies  under  the 
SMQC  writ  until  the  judgment  is  satisfied  (J). 

£rectt/uwi  out  of  Jurisdiction.]— TStxecntion  of  an  inferior  Execution  out 

of  Jurisdiction. 

(<)  Role  188.  holding  possession. 

(|)  9&  10  Vict.  c.  95,  8.  106,  p.  («)  Stead  v.  Gatcoigne,  1  Taunt. 

«8.   By  I.  10  of  12  at  18  Vict,  c  527. 

iOl.tbailiiriDay  be  appointed  by  the  (a)  Mdr§d  t.  Conttabh,  6  Q.  B. 

lodge  to  set  as  broker  or  appraiser.  870. 

^y  Role  189,  the  appraisement  is  (b)  See  Rule  151,  and  Jordan  ▼. 

■MX  to  be  made  till  the  5th  day  of  Bincktt,  18  Q.  B.  757. 
P.H.  M 
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Part  I.  court  could  not  by  common  law  be  executed  out  of  the  juris- 
diction  (c) ;  but  by  a  special  provision  in  the  act  9  &  10  Vict, 
c.  95^  where  a  warrant  of  execution  has  issued  against  the 
goods  and  chattels  of  any  party^  and  his  goods  and  chattels 
are  out  of  the  jurisdiction  of  the  court,  the  warrant  of  execu- 
tion may  be  sent  to  the  registrar  of  any  other  court  within 
the  jurisdiction  of  which  the  goods  and  chattels  may  then 
be  or  believed  to  be,  with  a  warrant  annexed,  under  the 
hand  of  the  high  bailiff  and  seal  of  the  court  from  which 
the  original  warrant  issued,  requiring  execution  of  the 
same ;  and  the  registrar  of  the  court  to  which  it  is  sei^ 
must  seal  or  stamp  it  with  the  seal  of  his  court,  and  issue 
it  to  the  high  bailiff  oi  his  court,  and  thereupon  the  high 
bailiff  is  to  act  in  all  respects  as  if  the  original  warrant  of 
execution  had  been  directed  to  him  by  his  own  court  {d). 
The  mode  in  which  the  bailiff  of  the  foreign  court  must 
return  the  writ  of  execution  to  the  registrar  of  the  home 
court  when  it  cannot  be  executed,  will  be  found  ante, 
p.  31. 

TransmiBsiun         IVansmissiou  of  Money  levied.] —  In  all  cases  of  ex- 
\^ ^"*y  ecutions  issued  into  a  foreign  district,  where  money  has 

*^*    *  been  received  by  the  bailiff  of  the  foreign  court,  he  must 

within  twenty-four  hours  from  the  receiving  of  it  pay  it 
over  to  the  registrar  of  the  foreign  court,  and  make  a 
return  in  writing  of  the  amount  received;  and  in  the  case 
of  a  levy  having  been  made,  the  bailiff  must  state  in  the 
return  the  gross  amount  produced  by  such  levy,  the  par- 
ticulars of  the  appraiser's  and  broker's  charges,  and  the 
fees  allowed  for  keeping  possession,  and  pay  over  to  the 
registrar  of  the  foreign  court  the  amount  levied,  less  such 
charges  and  fees ;  and  the  registrar  of  the  foreign  court 
must  certify  therein  the  amount  paid  into  court,  and 
the  correctness  of  the  said  charges,  and  pay  over  such 
amount  to  the  -  treasurer  of  his  court,  at  the  time  of 
making  his  quarterly  return  of  fees,  or  at  such  time 
as  the  treasurer  requires;  and  the  high  bailiff  must 
thereupon  transmit  such  return  to  the  high  bailiff  of 
the  home  court  as  directed  by  the  104th  section  of  the 
9  &  10  Vict.  c.  95,  and  such  latter  bailiff  must,  within 
twenty-four  hours  from  the  receipt  of  such  return,  de- 
liver the  same  to  the  registrar  of  his  court,  who  must 
thereupon  pay  out  of  any  money  in  his  hands  to  the  plain- 

(e)  Com.  Dig.  "  Execution."  (rf)  9  &  10  Vict,  c,  95,  s.  104. 
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tiff  in  the  cause  the  amoant  certified  in  such  return  to  have     Chap.  IX. 
been  recdyed  by  the  registrar  of  the  foreign  court  as  the 
proceeds  of  the  execution,  and  enter  in  a  book  the  amount 
so  c&a&eA^  and  file  the  return,  and  the  amount  so  paid 
is  allowed  him  by  the  treasurer  of  his  court  (e). 

Interpleader,'] — If  any  claim  is  made  to  or  in  respect  of  Interpleader, 
goods  and  chattels  taken  in  execution,  or  in  respect  of 
their  value  or  proceeds,  by  any  person,  the  registrar,  upon 
application  of  the  high  bailiff,  may,  before  or  after  action 
Imught  against  him,  issue  a  summons  calling  before  the 
court  the  pA^  issuing  the  process  and  the  |^rty  making 
the  daim.  The  judge  of  the  coimty  court  is  to  adjudi* 
cate  upon  the  claun,  and  also  between  them,  or  either  of 
them,  and  the  high  bailiff,  with  respect  to  any  damage  or 
claim  of  or  to  damages  arising  or  capable  of  arising  out  of 
the  execution  of  such  process  by  the  high  bailiff,  and  in 
either  or  any  case  to  make  such  order  in  respect  thereof, 
and  of  the  costs  of  the  proceedings,  as  to  him  seems  fit. 
Such  orders  may  be  enforced  as  an  order  in  a  suit  in 
the  court,  and  are  to  be  final  and  conclusiye  between  the 
parties,  and  as  between  them  or  either  of  them  and  the 
high  bailiff,  unless  in  either  case  there  is  an  appeal  there- 
hom.  The  issuing  of  the  summons  operates  as  a  stay  of  Stay  of  action 
proceedings  in  any  action  which  has  been  brought  in  any  *">  »uperior 
court  respecting  such  claim  or  any  damage  arising  out  of  ^"^ 
the  execution  of  the  process  (/). 

Deposit  by   daimant.'] — Where    any  claim  is  made  Depodtby 
under  30  &  31  Vict.  c.  142,  s.  31,  to  or  in  respect  of  claimant. 
goods  taken  in  execution,  the  claimant  may  deposit  with 
the  bailiff  either  the  amount  of  the  value  of  the  goods 
claimed  (such  value  to  be  fixed  by  appraisement  in  case 
of  diq)ute),  to  be  by  the  bailiff  paid  mto  court,  to  abide 

(«)  Rule  170.  Jeuop  ▼.  Crawley^  15  Q.  B.  212; 

(/)  SO  &  31  Vict  c.  142,  s.  81.  p.  &  C,  19  L.  J..  Q.  B.  819;  Cater  t. 

43S.  Thisact  repeals  sect  118  of  9  &  CMgneU,\S  Q.B.  217;  S,  C,  19  L. 

I0¥ietc.95,wbichwai  leas  extensive  J.,  Q.  B.  520;  14  Jar.  698.    See  also 

io  its  terms,  being  confined  to  claims  Mereer  v.  SHanburff,  2  H.  &  N.  155 ; 

by  third  persons.    It  was  held  under  S,  C,  25  L.  J.,  Ezoh.  816 ;   Foster 

-this  section  that  the  judge  could  not  ▼.  Pritekard,  2  H.  &  N.  151 ;  S.  C, 

adjudicate  upon  a  tres))aas  to  a  boose  26    L.   J.,    Exch.    215;    Jones   ▼. 

committed  io  executing  the  process.  WUliams,  4  H.  &  N.  706.    All  these 

Set  Jotuife  t.  Baglejf,  16  L.  T.  219;  cases  having  been  decided  upon  the 

TbUtkr  T.  HiUer,i  Exch.  187;  S,  C,  section  now  repealed,  it  is  unneces- 

13  Jur.  684;   18  L.  J,,  Exch.  429 ;  sary  further  to  notice  them. 

M  2 
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Particulars. 


Part  I.  the  decision  of  the  judge  upon  the  claim^  or  the  sum  which 
the  bailiff  is  allowed  to  charge  as  costs  for  keeping  posses- 
sion of  the  goods  until  the  decision  can  be  obtained,  and 
in  default  of  the  claimant  so  doing,  the  bailiff  is  to  sell  the 
goods  as  if  no  claim  had  been  made,  and  pay  into  court 
the  proceeds  to  abide  the  decision  (ff). 

Sumraonse?.  Summonses.^  —  Upon  the  application  of  the  high  bailifi^ 

the  registrar  issues  summonses,  without  fee,  calling  before 
the  court  the  party  who  issued  the  process  under  which 
the  goods  were  seized,  and  also  the  claimant  (A).  They 
are  issued  from,  and  the  execution  creditor  and  claimant 
are  to  be  summoned  to  the  court  of  the  district  in  which 
the  levy  was  made  (i).  They  must  be  served  in  the  same 
manner  as  a  summons  to  appear  to  a  plaint  (J).  The 
claimant  is  deemed  to  be  the  plaintiff,  and  the  execution 
creditor  the  defendant  (A). 

Particulars.  Particulars.'] — The  claimant,  five  clear  days  before  the 

day  on  which  the  summonses  are  returnable,  must  deliver 
to  the  officer  charged  with  the  execution,  or  leave  at  the 
office  of  the  registrar  of  the  court,  a  particular  of  any 
goods  or  chattels  alleged  to  be  the  property  of  the  claim- 
ant, and  the  grounds  of  his  claim,  or,  in  case  of  a  claim 
for  rent,  of  the  amount  thereof,  and  for  what  period  and 
in  respect  of  what  premises  it  is  claimed  to  be  due,  and 
the  name,  description  and  address  of  the  claimant  must 
also  be  fully  set  forth  in  the  particular ;  and  any  money 
paid  into  court  under  the  execution  will  be  retained  by 
the  registrar  until  the  claim  is  adjudicated  on.  By  con- 
sent, however,  an  interpleader  claim  may  be  tried,  although 
this  rule  has  not  been  complied  with(/).  The  original 
rule  of  practice  framed  in  1847  (Rule  39)  upon  this  claim 
was  in  the  same  words;  and  upon  that  it  was  decided 
that  the  particulars  ought  to  state  how  and  by  what  right 
the  claimant  asserts  his  title ;  and  accordingly  that,  where 
such  a  notice  stated  only  that  the  goods  were  the  property 
of  the  claimant,  but  omitted  to  state  any  grounds  of  claim. 


(g)  19  &  20  Vict  c.  108,  8.  72,  p. 
424. 

(k)  Rule  178.  See  forms  of  sum- 
mouses,  App.,and  table  of  fees,  ante, 
p.  40. 

(f)  Rule  179. 

U)  Rule  174. 


(k)  Ibid. 

(0  Rule  174.  This  power  of 
trying,  by  consent,  is  given  to  enable 
parties  to  have  the  claim  adjudicated 
upon  forthwith,  thus  avoiding  the  ex- 
pense of  holding  possession  till  a 
distant  court  day. 
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it  'was  insufficient^  and  that  the  judge  properly  refused  to  Chaf.  IX. 
adjudicate  on  itlm).  Where,  however,  the  particulars 
of  the  grounds  of  claim  stated  that  the  goods  were  assigned 
to  the  claimant  by  an  indenture  (giving  the  date  and  the 
parties),  it  was  held  that  it  sufficiently  set  forth  the 
grounds  of  the  claim  within  this  rule  (n) ;  nor  is  it  neces- 
sary that  the  claim  should  specify  the  goods  or  set  them 
forth  in  a  schedule  (o). 

Where  the  claimant  claims  damages  for  or  in  respect 
of  the  seizure,  he  must  state  in  his  particulars  of  claim  to 
the  goods  the  amount  he  claims  for  damages,  and  the 
grounds  upon  which  he  claims  them  (  p). 

Where  the  execution  creditor  claims  damages  against  a 
high  bailiff,  he  is  to  deliver  to  him  a  notice  of  the  claim, 
stating  the  amount  and  grounds  thereof  (7). 

That  portion  of  the  rule  which  requires  that  the  name, 
description  and  address  of  the  claimant  must  be  set  forth 
in  the  particulars  is  satisfied,  although  it  be  slightly  inac- 
curate, if  nobody  could  have  been  misled  by  it.  Thus 
where  a  claimant  described  himself  as  of  "  Elizabeth 
sti^eet,  Islington,"  whereas  he  in  fact  lived  in  "  Elizabeth 
terrace,''  the  particular  was  held  sufficient  (r),  and  in  all 
cases  the  judge  is  bound  to  adjudicate  at  some  time  upon 
a  claim,  although  the  particular  delivered  by  the  claimant 
is  insufficient,  or  has  not  been  delivered  in  time.  In  such 
a  case  the  judge  should  amend  the  particular,  or,  if  the 
particular  has  not  been  delivered  in  time,  order  a  new 
summons  to  issue,  so  that  he  may  decide  the  case  on  the 
merits  («). 

Where  a  judge  of  a  county  court,  upon  an  interpleader 
summons,  erroneously  decided  against  a  claimant,  on  the 
ground  that  the  notice  of  claim  was  insufficient,  a  superior 
court  would  formerly  issue  a  mandamus,  and  now  in  the 
like  case  it  will  make  a  rule  directing  (t)  him  to  adjudicate 
upon  the  claim  (v ). 

(a)  iZ.  T.  CkiU<m,  15  Q.  B.  220 ;  («)  BeswUk  v.  Boffey,  9  Exch.  315. 

Zt  parte  Tanner  in  re  Cmlium  ▼.  Host,  (t)  See    Churchward  ▼.    Coleman, 

19  L.  J.,  Q.  B.  3)8.  2  L.  R.,  Q.  B.  18 ;  Whitehead  v.  Proc- 

(a)  Reg,  T.  Rickards,2  L.  M.  &  P.  ter,  3  H.  &  N.  532.     It  if  not  clear 

263;  5.  C,  20  L.  J.»  Q.  B.  351.  wbether  in  such  a  case  the  superior 

(a)  Heslop  T.  M*  George,  18  L.  T.  court  has  power  to  deal  with  the  costs 

109.  in  the  court  below.     See  Churchward 

(p)  Rule  175.  y.  Coleman s    Whitehead  y.  Procter; 

(9)  Rule  176.  Gage  v.  Collins,  L.  R.,  2  C.  P.  381; 

(r)  Ex  parte  BtPee,  9  Ezcb.  261 ;  post,  Chaps.  XX.,  XXIII. 

&  C  23  L.  J.,  Exch.  67.  (»)  Reg.  t.  Richards^  2  L.  M.  &  P. 
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Part  I.  So  also  any  of  the  said  courts  will  in  sach  a  case  isBoe 

a  writ  of  prohibition  to  prohibit  him  from  issuing  execu- 
tion,  or  otherwise  proceeding  in  the  original  plamt  antil 
the  interpleader  smt  has  been  determined  (x).  Where  a 
claim  is  made  for  damages  against  a  high  bailiff  and  the 
execution  creditor  or  either  of  them,  they  or  either  of 
them  may  pay  into  court  a  sum  in  full  sati^bction  therec^ 
in  the  same  manner  as  if  an  action  had  been  brought  (y). 

Hearing  and  Hearing  and  Judgment.^ — The  hearing  in  cases  of 
judgment.  interpleader  is  the  same  as  in  ordinary  actions  (2:),  the 
claimant  bein^  considered  as  plaintiff,  and  the  execotioii 
creditor  as  defendant  (a) ;  at  tne  instance  of  either  party, 
a  jury  may  be  summoned  as  in  other  cases  (6).  If  th^e 
is  no  jury,  the  judge  may  adjudicate  upon  the  claim,  and 
make  such  order  between  theparties,  and  as  to  the  costs, 
Cotu  of  bailiff,  as  to  him  seems  fit(c).  Where  the  claim  is  decided 
against  the  claimant,  the  costs  of  the  bailiff  may  be 
retained  by  him  out  of  the  amount  levied,  if  the  judge 
so  order,  but  the  right  of  the  execution  creditor  against 
the  claimant  for  the  sum  so  retained  is  not  prejudiced 
thereby  (d).  If,  however,  the  bailiff  fails  to  retain  his 
costs,  he  cannot,  after  paying  the  proceeds  over,  maintain 
an  action  for  them  agamst  the  execution  creditor  {e).  The 
court  in  this  case  appear  to  have  doubted  the  right  of  the 
bailiff  even  to  retain  his  costs  as  against  the  execution 
creditor. 


Appeal.  Aj)peal.'\ — Either  of  the  parties  may  appeal  from  the 

decision  if  the  money  or  goods  or  chattels  claimed,  or  the 
proceeds  thereof,  exceed  20/.  (/). 

If  the  value  of  the  sooda  seized  exceeds  20/.,  an  ap- 
peal lies,  although  the  claim  in  the  original  plaint  is  below 
20/.  (g). 


263 ;  S,  a,  20  L.  J.,  Q.  B.  S5l.  A 
rule  or  order  is  eubstituted  for  a 
mandamus  by  19  &  20  Vict.  c.  108, 
8.  43.    See  Chap.  XX I L 

(x)  Exports  M* Feet 9  Exch.  261. 

(y)  Rule  177. 

(c)  jinie,  p.  130. 

'      Rule  174. 
Rule  106. 

80&3]  Vict.  c.  142,  8.  31.  p. 
423.    See  forma  of  order,  App. 


(d)  Rule  180. 

(0  B/<)orv.^tt<tofi,24L.J.,C.B. 
26. 

(/)  19  &  20  Vict,  c  108. 1.  68, 
p.  426.  Before  this  Act  there  was 
no  appeal  in  cases  of  interpleader. 
See  Betwick  v.  Bqfeif,  9  Exch. 
315. 

(g)  VaUamee  v.  Ntdth,  2  U.  &  N. 
712;  &  C,  27  L.  J.  &  R.  142. 
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Attachment  cf  Debts.'] — A  creditor  who  has  obtained  a     Chap.  IX. 
judgment  may  apply  to  the  court  for  an  order  that  the  Atuchment  of 
judgment  debtor  be  orally  examined  as  to  any  and  what  debts. 
debts  are  owing  to  him,  and  the  court  may  make  an 
order  for  the  examination  of  the  judgment  debtor,  and  for 
the  production  of  any  books  or  documents  (A). 

A  plaintiff  who  is  desirous  that  the  defendant,  if  ihe 
defendant  shall  have  iu^ment  given  against  him,  shidl  be 
orally  examined,  finrthwith  after  the  judgment,  as  to  what 
debts  are  due  and  owing  to  him,  may,  before  the  «nise  is 
GaDed  on,  lodge  with  the  registrar  a  statement  in  writing 
of  the  name,  address,  and  description  of  the  person  or 
nersons  within  the  or£nary  jurisdictioB  of  the  court  whom 
he  considers  are  debtors  to  the  defendant  (i). 

Wl^re  such  a  statement  has  been  lodged  by  a  plaintiff, 
the  defendant,  if  he  shaU  have  had  judgment  given  against 
him,  may  be  examined  before  the  court  at  the  request  of 
the  plaintiff  as  to  any  debts  due  uid  owing,  or  accruing 
frcmi  any  person  mentioned  in  the  statement  to  tlie  de- 
fendant^ and  if  such  person  be  then  present,  he  may  be 
reonired  ferthwkh  to  show  cause  why  he  should  not  be 
oroered  to  pay  into  court,  for  the  benefit  of  the  judgment 
creditor,  sucli  debts  or  so  much  thereof  as  will  sati^  the 
judgment  debt,  and  such  order  shall  be  entered  in  the 
minute  book,  and  may  be  enforced  in  like  manner  as  any 
order  made  in  any  suit  in  the  court ;  and  where  the  gar^ 
nidbee  pays  the  mmiey  as  ordered,  he  shall  not  be  liable 
for  any  costs ;  and  an  entry  (^  the  payment  shall  be  made 
in  the  '*  cash  book''  and  "  ledger"  (*). 

Where  a  plaintiff  has  not  lodged  such  statement,  he 
may,  at  any  time  after  the  judgment,  upon  lodging  with 
the  registrar  of  tlie  court  m  which  the  judgment  was 
given  an  affidavit  stating  the  feet  of  the  judgment,  and  of 
its  being  unsatisfied,  and  that  a  third  person  (called  the 
garnishee)  is  indebted  to  the  judgment  debtor,  and  is  resi- 
dent within  the  district  of  the  court,  enter  a  plaint  in  the 
nature  of  a  scire  facias  for  the  amoimt  of  the  debts  due 
to  the  judgment  debtor  from  the  garnishee  (/). 

The  summons  on  the  plaint  must  be  personally  served 
on  the  garnishee,  and  when  so  served  it  attaches  in  his 

(A)  17  &  18  Vict  c  125.    Sect  cedoreAct;  Brandon  on  the  Mayor's 

(M)  applied  to  coon^  courts  by  order  Court ;  Locke  on  Attachment 
in  council  of  18th  November,  1867.  (<)  Rule  145. 

For  the  law  and  practice  of  attach-  {k)  Rule  146. 

mem  aee  Day's  Common  Law  Pro-  (/)  Rule  147.    Sects.  61,  64. 
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1 68  Attachment  of  Debts. 

Tavlt  I.  hands  all  debts  due,  owing,  or  accruing  from  him  to  the 
judgment  debtor  (m). 

If  the  garnishee  pays  the  money  into  court  five  clear 
days  before  the  return-day,  he  is  not  liable  for  any  costs 
incurred  by  the  judgment  creditor  (n). 

Upon  the  return-day  the  court  is  to  determine  as  to  the 
liability  of  the  garnishee,  and  as  to  the  party  by  whom  the 
costs  of  the  proceeding  by  plaint  shall  be  paid,  and  make 
an  order  or  orders  in  accordance  with  such  determination. 
The  costs  are  in  the  discretion  of  the  court  (o). 

Payment  made  by  or  execution  levied  upon  the  gar- 
nishee is  a  valid  discharge  to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  such  pro- 
ceeding may  be  set  aside  or  the  judgment  reversed  (p). 

The  garnishee  is  protected  even  though  the  execution 
debtor  become  bankrupt,  or  register  a  deed  of  arrange- 
ment before  payment,  provided  the  payment  be  made 
without  notice  (9). 

Under  the  provisions  just  referred  to  the  court  has 
power  to  attach  only  debts;  and  therefore  a  claim  for 
unliquidated  damages  cannot  be  attached  (r),  even  though 
the  amount  has  been  ascertained  by  verdict,  unless  judg- 
ment has  been  signed  (s).  Nor  can  a  debt  be  attached  to 
which  the  judgment  debtor  is  legally  but  not  beneficially 
entitled  (0-  But  where  judgment  is  recovered  against 
several  defendants,  a  debt  due  to  one  of  them  may  be 
attached  (11).  And  where  the  judgment  is  against  an  exe- 
cutor, a  debt  due  to  the  testator's  estate  may  be  at- 
tached (a:). 

73;  5.  C,  24  L.  J.,  Exch.  217. 

(«)  Jonet  V.  Thompson,  E.  B.  &  £. 
68  ;  S.  C,  27  L.  J.,  Q.  B.  234. 

(0  Heiseh  v.  Ccate$,  18  C.  B.  757. 
S.  C,  25  L.  J..  C.  P.  315. 

(tf)  Miller  v.  Mynn,  1  E.  &  E. 
1075 :  S,  C,  28  L.  J.,  Q.  B.  324. 

(«)  Burton  v.  Robfrts,  6  H.  &  N. 
93  ;  S,  a,  29  L.  J.,  Exch.  484. 


(m)  Rule  148.     Sect.  62. 

(n)  Rule  149. 

(o)  Rule  150.     Sect  67. 

(p)  Sect.  67. 

(q)  Wood  V.  Dunn,  2  L.  R.,  Q.  B. 
73:  S,  C,  36  L.  J.,  Q.  B.  27,  Exch. 
Cham.,  overrulinfr  the  judgrtnent  of 
the  Queen's  Bench,  1  L.  H.,  Q.  B. 
77;  25  L.  .I..Q.  B.  11. 

(r)  Johnton  v.  Diamond,  II   Ezcb. 
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CHAPTER  X. 


JUDGMENT-SUMMONS^  AND  PROCEEDINGS  THEHEON. 


SuMMOvSy  169 : 

When  and  how  Issued. 
When  and  how  Served. 

H BARING  AND  OrDEH,  170  : 

lUscinding  or  altering  Order, 

Warrant    of   Commxtmbnt, 
178: 
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Concurrent  Warrante. 
To  what  Prison, 
Execution  of. 
DiMchargefrom  Custody. 


JRetum  of  Warrant  and  Pay* 
ment  of  Money  levied. 

Fees  on  Execution. 

Execution  out  of  Jurisdiction. 

Transmission  of  Fees  and 
Money  levied 

Imprisonmbnt  no  Satisfao* 
TION,  176. 

Protbotion  undbr  Bank- 
ruptcy Ac3T,  177. 

Effect  of  Order  of  Dis- 
charge IN  Bankruftct, 
177. 


Summons t  when  and  how  Issued.'] —A  judgment  creditor  Summons, 
who  has  obtained  an  unsatisfied  judgment  or  order  for  whenandhow 
payment  of  a  debt,  damages,  or  costs,  may,  upon  signing  ^" 
an  application  stating  the  grounds  upon  which  he  inten£ 
to  rely  ^  obtain  the  committal  of  the  jud^ent  debtor  (a), 
obtain  a  summons  from  any  court  within  the  limits  of 
which  the  other  party  then  dwells  or  carries  on  his  busi- 
ness, or  by  leave  of  the  judge  firom  the  court  in  which 
jud^ent  was  obtained  (6),  requiring  him  to  appear  to 
answer  such  things  as  are  named  in  the  summons  (c). 
The  summons  may  issue  without  leave  of  the  court  if  the 
party  dweUs  or  carries  on  business  within  its  district,  but 
it  must  be  issued  ten  clear  days  at  least  before  the  day  on 
which  the  judgment  debtor  is  required  to  appear,  unless 
he  is  about  to  remove  from  his  dwelling  or  place  of  busi- 
ness, or  is  keeping  out  of  the  way  to  avoid  service  {d) ;  and 
may  be  in  the  form  given  by  the  act  19  &  20  Vict.  c.  108, 
or  to  its  effect  («)J 


(a)  Rule  155. 

(&)  19  &  20  Vict.  c.  108,  8. 48,  p. 
412.  Before  this  Act  the  summops 
could  Msae  only  from  the  court  in 
which  the  defendant  dwelt  See 
HomUem  t.  Smiih,  19  L.  J.,  Q.  B. 


170. 

(c)  9  &  10  Vict  c  95,  8.  98,  p. 
412.    See  form  of  summons  78,  App. 

(d)  Rule  156. 

(«)  19  &  20  Vict  c.  108,  s.  61, 
p.  412. 
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170 


Hearing  and  Order. 


IVhen  and  bow 
•erved. 


Part  t.  The  amount  claimed  by  the  summons  may  exceed  502. 

if  the  excess  consists  of  costs  which  have  been  incurred 
by  previous  proceedings  in  the  action  (/). 

IT  the  summons  is  to  issue  in  any  other  court  than  ihe 
one  in  which  judgment  was  obtained^  the  execution  cre- 
ditor must  procure  from  such  court  a  certificate  of  Uie 
judgment^  as  before  the  summcms  will  be  allowed  to  issue 
in  another  court  the  certificate  must  be  produced. 

Where  a  certified  copy  of  a  judgment  is  obtained,  the 
registrar  must  make  a  memorandum  of  having  given  such 
certificate,  and  no  execution  against  the  goods  or  judg- 
ment-summons may  issue  upon  such  judgment  from  the 
court  in  which  the  judgment  was  obtained,  untU  it  is 
shown  to  the  court  or  registrar  that  no  order  has  been 
made  against  the  execution  debtor  in  any  other  court  (^). 

When  and  how  served.] — The  summons  must  be  forth- 
with issued  by  the  registrar  to  the  bailifi*,  and  must  be 
served  personally  not  less  than  five  clear  days  before  the 
day  on  which  the  par^  is  required  to  appear  to  it,  unless 
at  the  hearing  the  ju^^  is  satisfied,  on  the  evidence  on 
oath  before  him,  tnat  such  party  was  about  to  remove 
firom  hk  dwelling  or  place  of  business,  or  was  keq)ing 
out  of  the  way  to  avoid  service,  in  either  of  which  cases 
service  upon  the  party  at  any  time  before  the  time  ap- 
pointed ror  the  appearance  of  such  party  is  sufficient  (A). 

When  issued,  the  bailiff  is  to  return  into  court  any 
warrant  against  the  goods  o{  the  party  which  may  have 
been  served  (t). 

Hearing  and  Searing  and  Order.'] — If  the  person  summoned  ap- 

order.  pears  in  pursuance  of  the  summons,  he  may  be  examined 

upon  oath  touching  his  estate  and  ^Sscts,  and  the  manner 
or  circumstances  under  which  he  contracted  the  debt,  or 
incurred  the  dama^  or  liabifity  for  which  judem^it  was 
obtained  against  hmi,  and  as  to  the  means  and  expectar 
tion  he  then  had,  and  as  to  the  property  and  means  he 
still  has,  of  discharging  the  debt,  damages,  or  liability, 
and  as  to  the  disposal  he  ma^  have  made  of  any  pro- 
perty (A).  The  person  obtaining  the  summons,  and  all 
other  witnesses  the  judge  thinks  requisite,  may  be  exa- 
mined on  oath  touchmg  such  inquiries  (/). 


(/)  Byrne  t.  Knipt^  5  D.  &  L. 
659;  S.  C  18  L.  J.»Q.  B.83;  12 
Jur.  1075. 

ig)  Rale  161. 

(A)  Rule  167. 


(0  Rule  159. 

(Ar)  9  &  10  Vict.  c.  95^  a.  91.  p. 
412. 
(0  Ibid. 
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Hearing  and  Order.  171 

The  judge  may  adjourn  the  hearing  of  the  summons      ^^^-  ^- 
from  time  to  time  (m). 

The  costs  of  the  summons  and  proceedings  are  costs  in 
the  cause  (it). 

If  the  jMuiy  summoned  did  not  attend  or  allege  a  suf- 
ficient excuse  for  not  attending^  he  mighty  prerious  to  the 
passing  of  22  &  23  Vict.  c.  57^  be  committed  to  prison 
bj  order  of  the  judge^  but  now  he  may  not  be.  If,  how- 
ever, he  attends  and  refiises  to  be  sworn  or  to  disclose  the 
requisite  matters,— or  if  he  does  not  make  answer  touch- 
ing the  same  to  the  satisfisustion  of  the  judge, — or  whether 
he  attends  or  not,  if  it  appears  to  the  judge,  either  by  the 
examination  <^  the  party  or  by  any  other  eyidence,  that 
such  party,  if  a  defendant,  in  incurring  the  debt  or  lia- 
bih^  which  is  the  subject  of  the  action  m  which  judgment 
has  been  obtained,  has  obtained  credit  from  the  pmintiff 
mider  fidse  pretences, — or  by  means  of  fraud  or  breach  of 
trust,— .or  haa  wilfully  contracted  sudb  debt  or  liability, 
without  haying  had  at  the  same  time  a  reasonable  expec- 
tation of  being  able  to  pay  or  discharge  the  same, — or  has 
made  or  caused  to  be  made  any  gift,  delivery  or  transfer 
of  any  iNN>perty, — or  has  charged,  removed  or  concealed 
the  same  with  intent  to  defraud  his  creditors,  or  any  of 
them, — or  if  it  appears  to  the  satis&otion  of  the  judge  that 
the  party  so  summoned  has  then,  or  has  had  since  the 
jud^ent  was  obtained  against  him,  sufficient  means^  and 
abihty  to  pay  the  debt,  or  damages,  or  costs  so  recovered 
against  lum,  either  altogether  or  by  any  instalment  or 
inatalmenta  which  the  court  in  which  the  judgment  was 
obtained  may  have  ordered,  and  if  he  refuses  or  neglects 
to  pay  the  same  as  so  ordered,  or  as  may  be  ordered  as 
hereafter  mentioned,  the  judge  may,  if  he  thinks  fit,  order 
him  to  be  committed  for  any  period  not  exceeding  forty 
days(o). 

The  judge,  in  acting  tmder  this  power,  is  required  in 
dedding  whether  the  party  summoned  before  nim  has 
th^  or  has  had  sinoe  the  judgment  obtained  against  him 
suffident  means  and  ability  to  pay  the  debt  oc  damages 
or  costs  so  recovered  against  him,  either  altogether  or  by 
any  instalment  or  instalments  as  ordered^  to  take  into 
consideration  all  the  debts  and  liabilities  of  the  party  so 

(«)  Rule  158*  (o)  9  &  10  Vict*  c.  95,  s.  99,  ae 

(a)  9  fc  10  yict.  c  95,  B.  98,  p.  amended  bv  22  &  28  Vict,  c  57,  p. 
412.  413.    See  form  74  App. 
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172  Rescinding  or  altering  Order. 


Part  I. 


Biunmoned,  and  his  conduct  in  disposing  of  his  money  or 
property  since  the  judgment  was  given  (p). 

The  power  of  a  judge  to  make  an  order  to  commit  a 
defendant  at  the  hearing  of  a  plaint  has  been  already 
noticed  (q).  Where,  however,  a  defendant  does  not  dwell 
or  carry  on  business  in  the  district  of  the  court  to  which 
he  has  been  summoned  to  appear  to  a  plaint,  he  is  not 
liable  to  be  committed  at  the  hearing  of  the  summons, 
under  sect.  101  of  9  &  10  Vict.  c.  95,  whether  he  appears 
to  it  or  not  (r). 

A  warrant  of  commitment  was  held  valid,  although  it 
stated  in  the  alternative  that  the  defendant  had  made  a 
**  gift,  delivery  or  transfer  of  property  with  intent  to  de- 
fraud his  creditors"  (»).  An  order  may  not  be  made  in 
the  alternative,  to  pay  or  be  committed,  since  the  effect 
of  it  is  to  delegate  to  the  oflScer  of  the  court,  or  the  party 
putting  it  in  force,  a  discretion  vested  by  the  statute  in 
the  judge,  who  must  decide  whether  or  not  he  will  commit 
a  defendant  upon  the  existing  facts  as  they  are  brought 
before  him,  and  not  upon  any  contingency  which  may 
arise  subsequently  to  the  making  of  the  order ;  therefore, 
where  a  judge  made  an  order  requiring  a  defendant  to 
pay  an  instalment  on  a  future  day,  or  in  default  be  com- 
mitted, it  was  held  to  be  invalid  (0- 

Where  the  commitment  is  for  non-payment,  it  should 
be  made  part  of  the  order  that,  on  production  of  a  cer- 
tificate signed  by  the  registrar,  stating  that  payment  or 
satisfaction  of  the  sum,  or  of  the  instalment  thereof,  and 
costs  remaining  due  at  the  time  of  making  the  order  of 
commitment,  together  with  all  subsequent  costs,  has  been 
made,  the  defendant  shall  be  discharged  without  further 
leave  of  the  judge  («). 

Rescinding  or        Rescinding  or  altering  OrderJ] — The  judge  before  whom 

altenng  order,   ^j^^  summons  is  heard  may,  whether  he  makes  an  order 

for  committal  or  not,  rescind  or  alter  any  order  previously 

made  against  the  defendant  for  payment  by  instalments 

or  otherwise,  and  may  make  any  further  or  other  order, 

<p)  24  &  25  Vict  c.  184,  s.  105.  10  Q.  B.  780;  and  Kinning  r.  Bu- 

iq)  Ante,  p.  145.  chaman,  8  C.  B.   271.  which  were 

(r)  Rule  162.  similar  decisions  on  the  8  &  »  Vict. 

(*)  Ex  parte  Purdif,  19  L.  J.,  C.  c.  127.     See  pott.  Chap.  XXV//.. 

P.  222.  "  Proceedings    against    Judgment 

(0  Jbiey  ▼.  Dale,  9  C.  B.  201 ;  10  Debtors." 

C.B.62;5.C.,1  L.M.&P.626;20  («)  9  &  10  Vict.  c.  95,  s.  HO,  p. 

L.  J.,  C.  P.  88 ;  14  Jur.  1069.    See  420.    Rule  164. 

also  Ex  parte  Kinning,  4  C.  B.  507 ; 
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Warrant  of  Commitment.  173 

either  for  the  payment  of  the  whole  debt  or  damages,  with      Chap.  X. 

costs,  f<Hthwitn,  or  by  instalments,  or  in  any  other  manner 

which  seems  to  him  reasonable  and  just  (t;) ;  and  in  such 

case  all  payments  made  under  the  order  are  to  be  made 

into,  and  execution  issue  by,  the  court  rescinding  or  alter- 

ing  the  order  (x). 

Warrant  of  Commitment.'] — When  an  order  of  com-  Warrant  of 
mitment  is  made,  the  registrar  issues  under  the  seal  of  ^""'^•"*' 
the  court  a  warrant  of  commitment  (y)  to  one  of  the 
bailiflby  to  take  the  body  of  the  person  against  whom  the 
order  is  made  {z).  The  warrant  must  bear  date  on  the 
day  on  which  the  order  for  commitment  was  made,  and 
continues  in  force  for  one  year  from  such  date,  and  no 
longer ;  but  no  order  for  commitment  need  be  drawn  up 
or  served  (a). 

Formyf  PF'arran^]— The  warrant  may  be  in  the  form.  Form  of. 
or  to  the  effect,  given  in  Sched.  (B)  to  the  Act  19  &  20 
Vict.  c.  108,  and  is  sufficient  to  justify  proceedings  under 
it  without  any  further  statement  of  facts  to  show  jurisdic- 
tion (6). 

Concurrent     Warrants.]  —  Warrant*    of   commitment  Concurrent 
against  the  same  party  may  be  issued  concurrently  into  ^•"»'*^ 
one  or  more  districts;  but  the  costs  of  more  than  one 
warrant  will  not  be  allowed  against  such  party  unless  by 
order  of  the  judge  .(c). 

To  what  Prison.]— By  the  9  &  10  Vict.  c.  95,  s.  98,  To  wh«t  prison, 
defendants  committed  under  the  above  power  were  to  be 
committed  to  the  common  gaol  or  house  of  correction  of 
the  county,  district  or  place  in  which  the  party  sum- 
moned resided,  or  to  any  prison  provided  as  the  prison  of 
the  couTt(d).  By  the  later  act,  12  &  13  Vict  c.  101, 
8.  1,  defendants  may  be  committed  to  the  common  gaol 
wherein  the  debtors  under  judgment  and  in  execution  of 
the  superior  courts  may  be  confined  for  the  county,  &c., 
in  which  the  party  or  defendant  is  resident,  or  to  any 

(«)  9  &  10  Vict  c.  96,  s.  100,  p.  (a)  19  &  20  Vict  c.  108,  s.  59,  p. 

414.    See  form  56,  App.  415. 

U)  Rule  160.  (6)  lb.  i.  61,  p.  412. 

(t)  19  fc  20  Vict  c.  108,  9,  61.  (e)  Rule  168. 

8ee  formi  of  warrant,  App.  (d)  9  &  10  Vict.  c.  95,  t.  49,  p. 

(t)  9  ft  10  Vict  c.  95,  s.  102,  p.  880. 
414. 
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Discharge  from  Custody. 


Part  I. 


Execution  of. 


other  gaol  or  debtors'  prison  for  the  same  countYy  &Cy 
which  by  declaration  of  the  Secretary  of  State  is  allowed, 
so  long  as  such  declaration  is  in  force ;  or  to  any  priaon 
provided  as  the  prison  of  the  court  under  sect.  49  <n  9  & 
10  Vict.  c.  95  (e). 

The  bailiff  to  whom  the  warrant  of  oommitmeQt  is 
issued  is  empowered  to  take  the  body  of  the  person 
against  whom  the  order  was  made,  and  all  constables  imd 
other  peace  officers  are  to  jrive  their  aid  in  executing  it, 
and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction 
and  prison,  mentioned  in  the  order,  must  receive  and  keep 
the  defendant  therein  until  discharged  under  the  provisions 
of  the  act,  or  otherwise  by  due  course  of  law  {f\ 

Care  must  be  taken  to  execute  the  warrant  against  the 
right  person ;  if  the  plaintiff  direct  its  execution  against 
a  person  not  named  in  it,  he  is  liable  in  trespass  {g). 

The  warrant  must  be  executed  within  the  year  during 
which  it  is  in  force  (A) ;  but  if  the  debtor  be  taken  under 
it  within  the  year,  he  may  be  detained  thereunder  for  the 
term  for  which  he  was  committed,  notwithstanding  such 
term  may  not  expire  imtil  after  the  expiration  oi  the 
year  (i). 

Discharge  fW)m      Discharge  from  Custody, 1 — Any  person  imprisoned  may 
custody.  obtain  his  discharge  from  custody  upon  the  certificate  of 

the  registrar  by  leave  of  the  judge  who  made  the  order 
of  imprisonment,  that  he  has  paid  or  satisfied  the  debt  or 
demand,  or  the  instalments  thereof  pttyabUy  stjid  ihe  costs 
remaining  due,  at  the  time  of  the  making  of  the  order  (ft). 


When. 


(«)  When  this  section  was  passed, 
a  judgment  debtor  could  only  be 
summoned  to  the  court  of  the  district 
in  which  he  resided,  and  no  doubt 
could  arise  as  to  the  prison  to  which 
he  could  be  committed.  He  may 
now,  under  sect.  48  of  the  19  &  20 
Vict,  c  108,  be  summoned,  by  leave 
of  the  judge,  to  the  court  in  which 
the  judgment  was  obtained,  and  it 
would  appear  that  the  judge  must 
commit  him  to  the  prison  of  the 
district  in  which  he  resides ;  so  that 
as  in  every  case,  whether  he  appears 
or  not,  the  prison  of  the  district  in 
which  he  resides  is  that  to  which 
the  judge  has  alone  power  to  commit 
him,  the  warrant  should  be  sent  for 
execution  to  the  high  bailiff  of  that 


district ;  and  if  he  is  not  then  in 
that  district,  it  can  be  sent  from 
there  into  the  district  into  which  he 
may  have  gone,  under  the  provisioni 
of  section  104  of  the  9  &  10  Vict 
c95. 
(/)  9  &  10  Vict.  c.  95,  s.  102,  p. 

(g)  WhalUy  w.  M*Comiel,lSQ»B. 
908;  AC,  19L.J.,Q.  B.  162. 

(h)  AnU,  p.  161.  Before  the  19 
&  20  Vict,  c  108,  8. 59,  the  practice 
was  regulated  by  Rule  186  of  166J» 
See  also  Ex  parte  O^Neii,  1  L-  M. 
&  P.  787. 

(0  A«ye«  V.  Keene,  21  L.  J^  C.  P* 
204;5^.  CIS  Jur.  976. 

(*)  9  &  10  Vict.c.95,8.1iO,P• 
420. 
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By  a  role  it  is  proyided,  that  this  leave  of  the  judge  shall  C"^^*^' 
be  pait  of  the  oider>  so  that  upon  such  payment  or  satis- 
fiicdoD  lie  may  be  discharged  without  furtner  leave  (/).  By 
(Mier  rules  it  has  been  further  provided^  that  the  person 
committed  may,  before  he  is  dehvered  into  the  custody  of 
a  gaoler^  pay  to  the  bailiff  the  amount  indorsed  on  the 
warranty  as  that  on  the  payment  of  which  he  is  to  be 
dischai^^y  and  thereupon  is  to  be  discharged  by  the 
bailiff  forthwith  (wi).  When,  however,  he  has  been  deli- 
vered into  the  custody  of  a  gaoler  he  can  obtain  his  dis- 
charge upon  payment  of  me  before-mentioned  amount 
into  the  foreign  court,  i.  e.  the  court  in  the  district  of 
which  he  was  arrested,  and  obtain  his  discharge  on  the 
certificate  of  such  registrar  (n),  or  if  the  gaoler  thinks  fit 
to  receive  it,  he  may  pay  the  amount  to  him,  together 
with  the  costs  of  sending  the  same  by  the  gaoler  by  post- 
office  order  to  the  court  from  which  it  issued  (o). 

Return  of  Warrant  and  Payment  of  Money  leviedJ] —  Return  of 
The  return  of  the  execution,  or  what  has  been  done  under  warrant,  and 
the  warrant  of  commitment,  and  payment  of  money  levied  moncylefied. 
under  it,  must  be  made  by  the  nigh  bailiff,  in  the  same 
way  as  the  return  of  vrrits  of  execution  against  the  goods 
of  a  party.      See  ante^  p.  161. 

Fen  on  BSxecution.'] — The  court  fees  upon  the  execu-  Fees  on  execu- 
tion must  be  paid  into  court  at  the  time  of  the  issue  of  ^^o"- 
the  warrant  of  execution.     These  will  be  found  unte^ 
p.  41. 

Execution  out  of  Jurisdiction.'] — Where  a  warrant  of  Execution  out 
commitment  issues  against  a  person  who  is  out  of  the  ®^  jurisdiction, 
jurisdiction,  it  may  be  sent  by  the  hi^h  bailiff  of  the  home 
court  to  the  registrar  of  the  court  within  the  jurisdiction 
of  which  the  person  is,  in  the  same  manner  as  a  writ 
of  execution  against  goods  ( »)•  If  the  person  is  appre- 
hended, he  must  be  forthwith  conveyed  in  custody  of  the 
bailiff  or  officer  apprehending  him  to  the  prison  of  the 
court  within  the  jurisdiction  oT  which  he  was  apprehended, 
and  kept  therein  for  the  time  meptioned  in  the  warrant  of 
commitment,  imless  sooner  discharged  imder  the  pro^ 

(I)  Role  167.  (o)  Rule  166. 

(a)  Role  164.  (p)  JntCf  p.  161. 

(a)  Rule  165. 
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Part  I. 


Transmiision 
of  feet  and 
money  levied. 


Imprisonment  no  Satisfaction. 

visions  of  the  act;  and  aU  constables  and  other  peace 
officers  must  aid  and  assist  within  their  respective  dis- 
tricts in  the  execution  of  the  warrant  (r). 

Transmission  of  Money  kvied."] — Where  the  warrant 
of  commitment  is  sent  to  be  executed  in  a  foreign  district, 
the  money  levied  thereunder  must  be  accounted  for  and 
transmitted  in  the  same  way  as  in  the  case  of  execution 
against  the  goods  of  a  party  («).     See  ante,  p.  162. 


Imprisonment 
no  Mtisfaction. 


Imprisonment  no  Satisfaction,^  —Imprisonment  does  not 
operate  as  a  satisfaction  or  extinguishment  of  the  debt  or 
cause  of  action  for  which  judgment  was  obtained ;  nor  does 
it  protect  the  judgment  debtor  from  being  summoned  anew 
and  imprisoned  for  a  new  fraud  or  default.  Where,  there- 
fore, a  judgment  debtor  has  been  once  committed  for 
non-pavment,  he  may,  at  the  expiration  of  the  period  for 
which  he  was  imprisoned*  be  again  committed,  if,  having 
the  means  to  pay,  he  still  refuses  to  pay ;  and  upon  these 
facts  the  decision  of  the  judge  of  the  county  court  is  con- 
clusive (t).  Nor  does  it  deprive  the  judgment  creditor  of 
his  right  to  take  out  execution  against  the  goods  of  the 
judgment  debtor,  as  if  the  imprisonment  had  not  taken 
place  (w).  Any  person  may,  however,  by  payment  or 
satisfaction  of  the  debt  or  demand,  or  the  instalments  pay- 
able, together  with  the  costs  due  at  the  time  the  order  for 
imprisonment  was  made,  together  with  the  costs  of  the 
order  and  all  subsequent  costs,  obtain  his  discharge  (x)  in 
one  of  the  modes  mentioned  at  p.  174. 

This  power  to  obtain  a  discharge  hj  payment  of  the  debt 
and  costs  applies  to  all  the  cases  m  which  a  judgment 
debtor  is  committed,  as  well  as  to  cases  in  which  he  is 
committed  for  non-payment. 

In  order  to  obtain  a  judgment  debtor's-  discharge  by 
payment,  the  above  mode  of  proceeding  must  be  strictly 
followed;  for  where  a  judgment  debtor,  having  been  com- 
mitted for  non-appearance,  paid  the  debt  and  costs  to  the 
execution  creditor,  but  no  application  was  made  to  the 
court,  and  he  was  subsequently  arrested  by  the  bailiff  of 


(r)  9  &  10  Vict,  c  95,  8. 104. 
(«)  Rules  170  and  171. 
(0  Ae  fioycf,  2  E.&  B.  521 ;  S.  C, 
22  L.  J.,  Q.  B.  898 ;  17  Jur.  715. 


(«)  9  &  10  Vict.  c.  95,  s.  103,  p. 
414. 

(«)  lb.  B.  110.  See  form  of 
Certificate,  76,  App. 
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the  court,  under  the  warrant  of  conunitment,  it  was  held      ^"^^-  ^' 
that  the  arrest  was  legal  (x). 

Protection  under  Bankruptcy  Act."] — If  a  bankrupt  is  Protection 

arrested  in  &^>in&:  to  surrender,  or  while  protected  by  order  ""^f  *^  ^y^^- 

t>   t  ■■•  IT*-!  t  t       1        iv»  ruptcy  Act* 

of  the  court,  he  is  to  be  discharged  by  the  officer  on  pro- 
ducing his  protection  and  giving  the  officer  a  copy  thereof. 
If  detained  longer  than  necessary  for  obtaining  a  copy  of 
the  protection,  the  officer  is  to  rorfeit  5L  for  every  day's 
detention,  to  be  recovered  by  action  of  debt  in  any  of  me 
superior  courts  at  Westminster  (y).  This  protection  ex- 
tends to  all  arrests  by  creditors,  whether  for  debts  proveable 
under  the  bankruptcy  or  not(2r).  And,  by  sect.  198  of 
the  24  &  25  Vict  c.  134,  a  certificate  of  the  filing  and 
registration  of  a  deed  of  arrangement  entered  into  in  con- 
formity with  sect.  192  of  that  act,  is  made  available  to  the 
debtor  for  all  purposes  as  a  protection  in  bankruptcy  (a). 

Order  of  Discharge  under  Bankruptcy  Act.] — The  order  Order  of 
of  discharge  in  ban^nptcy  upon  taking  effect  (b)  discharges  ynS^^^i^. 
a  bankrupt  from  all  debts,  claims  or  demands  proveable  ruptcy  Act.' 
under  his  bankruptcy  (c),  and  if  arrested  or  detained  in 
custody  for  any  such  debt,  claim  or  demand,  for  which 
judgment  was  obtained  before  the  order  of  discharge  took 
eflfect,  he  may  be  released  from  custody  by  the  Bankruptcy 
Court  or  a  judge  of  a  superior  court  (a).     The  order  of 


{x)  Danes  t.  Fletcher,  2  E.  &  B. 
171. 

(f)  12  k  18  Vict,  c  106,  i.  118. 

(s)  See  Darb^  v.  Baugkan,  6  T.  R. 
209. 

(«)  Baeneimam  t.  Langlandt,  8  H. 
&  C.  488;  5.  CL,  84  L.  J.,  Ex.  8 ; 
i^m  ▼.  Roberts,  L.  R.  2  Ex.  85  ; 
&  C,  86  L.  J.,  Ex.  40. 

{h)  The  order  of  discharge  taket 
H&ct  from  the  day  when  it  is 
granted.  Be  parte  Bell,  In  re  La- 
hrut,  82  L.  J.,  Bank.  50. 

(0  24  &  25  Vict  c  184,  s.  161. 

(40  lb.  8.  162.  Before  the  19  &  20 
Vict.  c.  108,  it  was  doubted  whether, 
•fteran  insolvent  had  obtained  his 
^iaeharge  under  the  1  &  2  Vict  c. 
no,  a  judge  of  a  county  court  might, 
upon  nis  being  summoned  before 
bun,  under  the  9  &  10  Vict  c.  95, 
>•  98,  make  an  order  for  his  commit- 
ment with  respect  to  a  debt  which 
bad  been  inserted  in  his  schedule. 
P.N. 


See  £x  parte  Purdy,  9  C.  B.  201 ; 
S.  C,  1  L.  M.  8r  P.  16;  19  L.  J.,  C. 
P.  222;  14  Jur.  882;  and  StiU  ▼. 
Booth,  1  L.  M.  &  P.  440.  Where  a 
judge  of  a  county  court  had  made 
such  an  order  notwithstanding  the 
defendant's  discharge,  the  Court  of 
Common  Pleas  held  that  the  jiuisdic 
tion  of  the  county  court  was  not 
taken  away  by  the  effect  of  the  In- 
solvent Act,  and  that  such  an  order 
for  commitment  was  valid  notwith- 
standing the  discharge.  Abley  ▼. 
DaU,  2  L.  M.  &  P. 488;  S.  C,  11  C. 

B.  878 ;    Ex  parte  Somen,  24  L.  J., 

C.  P.  185 ;  George  v.  Summers,  24 
Exr.  247 ;  if.  C,  11  Exr.  202;  20  L. 
Jn  C.  P.  283;  Ex  parte  Christie, 
24  L.  J.,  Q.  B.  144.  At  the  time 
when  this  case  was  decided,  the  pro- 
vision of  sect  102  of  9  &  10  Vict 
c.  95,  was  in  force,  which  enacted 
that  '*  no  protection,  order,  or  certifi- 
cate granted  by  any  Court  of  Bank- 
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Part  I.  discharge  also  opeimtes  as  a  diacharge  fixim  the  effbcts  of 
any  process  for  contempt  of  any  court  for  non-payment  of 
money  {e\ 

nipicjr,  or  for  die  rtlief  of  IntolTeBC  an  order  of  diMhari|e upon  spctltwa 

Debtors,  shall  be  avaiUble  to  dU-  tbe  schedule  to  wkidi  contained  the 

charge  any  defendant  from  anj  com-  judgment  debt,  it  was  held  that  tfa* 

raitment'^  under  the  order  of  a  judge,  eounrf  comt  had  no  jariMlietl«i  tr 

This  provision  was  repealed  b j  Uie  cooMnit.   C^pnmn  v.  tUm^  7  S.  Ii  B. 

19  &  20  Vict  c  10ft.  679 ;  5.  C^  26  L.  i.,  Q.  B.  257. 
Where  a  defendant  had  obtained  (4)  M  %  V  Vict,  c  184,  s.  165. 
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CHAPTER  XL 
Actions  by  and  against  Executobs. 


How  TSBT  SUK  AJXli  ARX  SlTBD, 
179. 

SUGOBSTION  OF  DxYAflTAYIT  IN 
SUMlfONS,  170. 

Patxkzit  nrao  Co0rt,  179. 

Noir-AFP&A&AiicB   AT  Trial, 
180. 

JC7MME2IT  AjQAlVSFtf  180. 


JuDOMBirr  AGAiNfirr — e&niinued. 
Where    Character    denied  or 

Releoie  pleaded. 
Where  Defendant  admiis  hi$ 

Chafoeter   and  denie$  dt* 

fnand. 
And  altege$  AdndnktraHon, 
In  CoMS  not  pr&videdfir  hy 

NOYIGB  OF  AmB«S  1^ 


Ham  they  sue  and  are  sued.'] — Executors  and  adminis-  How  thej  sue 
trators  may  sue  and  be  sued  in  like  manner  as  a  ^arfy  in  *"^  *^  '"^' 
his  own  right  (a)*      Not  that  their  rights  of  action  are 
extended,  but  that  in  so  far  as  thej  may  aheady  sue,  the 
maimer  of  their  suing  is  the  same  as  if  they  sued  in  their 
own  right. 

Snggestian  of  Devastavit."]— 'Where  it  is  suspected  that  Suggetdonof 
an  executor  lias  been  guilty  of  a  devastavit,  m  order  to  ^evasuvit. 
ayoid  the  expense  and  delay  attendant  upon  obtaining  a 
judgment  and  execution  in  the  first  instance  against  the 
ffioia  of  the  deceased,  and  then  should  the  bauiff  return 
a  devastavit  suing  out  a  writ  of  execution  de  bonis  pro- 
fru$,  the  plaintiff  may  charge  in  the  summons,  in  the  mrm 
g^en  in  we  schedule  to  the  rules,  that  the  defendant  has 
assets  and  has  wasted  them  (b). 

Payment  into  Court.] — Where  a  defendant  admits  his  Payment  into 
representatiTe  character  and  the  plaintiff's  demand,  and  ^^^ 
that  he  is  chargeable  with  any  sum  in  respect  of  assets, 
he  may  pay  the  same  into  court,  subject  to  the  rules 
relating  to  payment  into  court  in  other  cases  (c). 

(«)  9  &  10  Vict.  c.  96»  I.  66,      App. 
^  S9l.  (c)  Rule  215.    See  mode  of  pay. 

(()  Role  206.  See  note  to  Form  7,      ment  into  oourt,  mnt§t  p.  85. 

n2 
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Non-appear- 
ance at  trial. 


Judgment 
against. 


Where  de- 
▼astavit. 


Where 
character 
denied  or 
release 
pleaded. 


Where  dc- 


Judgment  against, 

Non-Appearance  at  TrialJ] — Where  an  executor  or 
administrator,  plaintiff,  or  defendant,  does  not  appear  on 
the  day  of  hearing,  the  provisions  of  sects.  79  and  80  of 
the  9  &  10  Vict.  c.  95,  and  of  sect.  10  of  the  13  &  14 
Vict.  c.  61,  apply  respectively,  subject  to  the  rules  appli- 
cable to  executors  or  administrators  suing  or  being  sued  \d). 

Judgment  against. "^ — The  ordinary  judgment  against 
executors  and  admimstrators  is  to  pay  the  debt  and  costs 
to  be  levied  out  of  the  assets  of  the  testator,  if  the  de- 
fendant have  so  much ;  but  if  not,  then  the  costs  out  of 
the  defendant's  own  goods  (e).  If  a  plaintiff  executor 
fiiils  the  judgment  is  the  same  as  in  ordinary  actions ;  but 
the  costs  wm,  unless  the  court  shall  otherwise  order,  be 
awarded  in  favour  of  the  defendant,  and  be  levied  de  bonis 
propriis{f). 

In  all  cases  where  the  defendant  is  charged  in  the  sum- 
mons with  wasting  assets,  if  the  court  is  of  opinion  that 
the  defendant  has  wasted  his  assets,  the  judgment  will  be, 
that  the  debt  or  damage  and  costs  shall  be  levied  de  bonis 
testatoriSf  si,  &c.,  et  si  non,  de  bonis  propriis,  and  the  non- 
payment of  the  amount  of  the  demand  immediately,  on 
the  court  finding  such  demand  to  be  correct,  and  that  the 
defendant  is  chargeable  in  respect  of  assets,  is  conclusive 
evidence  of  wastmg  to  the  amount  with  which  he  is  so 
chargeable  (g). 

Where  an  executor  or  administrator  does  not  appear, 
or,  appearing,  denies  his  representative  character,  or 
alleges  a  release  to  himself  of  the  demand,  whether  he 
insbts  on  any  other  ground  of  defence  or  not,  and  the 
judgment  of  the  court  is  in  fifivour  of  the  plaintiff,  it  will 
be  that  the  amount  found  to  be  due  and  costs  shall  be 
levied  de  bonis  testatoris,  si,  &c.,  et  si  non,  de  bonis  pro^ 
priis  (A). 

Where  an  executor  or  administrator  admits  his  repre- 


(d)  Rule  205. 

(«)  This  if  according  to  the  prac* 
tice  of  the  luperior  courts.  See 
2  Chit.  Arch.  1220, 1 1th  ed.  In  the 
county  court  rules  of  1847  this  form 
of  judgment  was  expressly  given. 
In  the  present  rules  there  is  no  direc- 
tion on  the  matter,  except  as  to  the 
costs,  which  hy  Rule  169  are  pro- 
vided for  in  the  same  manner  as  at 
common  law ;  but  by  sect.  66  of  9  & 


10  Vict.  c.  95,  p.  891,  judgment  and 
execution  is  to  be  *'  such  as  in  the 
like  case  would  be  given  or  issued 
in  any  superior  court." 

(/)  Rule  204. 

(g)  Rule  207.  Form  79,  App. 
See  also  mneh  v.  Wiueh,  22  L.  J., 
C.  P.  104,  where  it  was  held  that 
the  county  court  has  jurisdiction  to 
try  a  devaitaviL 

(h)  Rule  208,  Forms,  App. 
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sentathre  character^  and  only  denies  the  demand^  if  the     Chap.  XI. 
plauitiff  prove  it,  the  judgment  will  be  that  the  demand  fendant  mdmitt 
and  costs  shaU  be  levi^  de  bonis  testatoris,  et  si  nan,  &c.,  hit  character 

as  to  the  COSts^  cfe  bonis  propriis  (»).  and  denies 

Where  the  defendant  admits  his  representative  cha-  ^«™*"*'5 
racter^  but  denies  the  demand,  and  alleges  a  total  or  2mSli«5ation 
partial  administration  of  assets  and  the  plaintiff  proves 
nis  demand,  and  the  defendant  proves  the  administration 
aD^ed,  the  judgment  will  be  to  levy  the  costs  of  proving 
the  demand  de  bonis  testatoris,  si,  &c.,  et  si  nan,  de  bonis 
]fropriis ;  and  as  to  the  whole  or  residue  of  his  demand, 
judgment  of  assets,  quando  acciderint,  and  the  plaintiff 
must  pay  defendant's  costs  of  proving  the  administration 
of  assets  (A). 

Where  the  defendant  admits  his  representative  cha- 
racter, but  denies  the  demand,  and  alleges  a  total  or 
partial  administration  of  assets,  and  the  plaintiff  proves 
018  demand,  but  the  defendant  does  not  prove  the  admi- 
nistration alleged,  the  Judgment  will  be  to  levy  the  amount 
of  the  demand,  if  sucn  amount  of  assets  is  shown  to  have 
come  to  the  hands  of  the  defendant,  or  such  amount  as  is 
shown  to  have  come  to  them,  and  costs,  de  bonis  testatoris, 
n,  &c,  et  si  non,  as  to  the  costs,  de  bonis  propriis^  and  as 
to  the  residue  of  the  demand,  if  any,  judgment  of  assets, 
qvando  acdderint  (/). 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiff^s  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  and  proves  the  administration 
allied,  the  judCTcient  will  be  for  assets  quando  acciderint, 
and  the  plaintifTmust  pay  the  defendant's  costs  of  proving 
the  adnunistration  of  assets  (ml 

Where  a  defendimt  admits  nis  representative  character 
And  the.  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  but  does  not  prove  the  admi- 
nistration alleged,  and  has  not  established  any  other 
gromid  of  defence,  the  judgment  will  be  to  levy  the 
wnomit  of  the  demand,  if  so  much  assets  is  shown  to  have 
come  to  the  defendant's  hands,  or  so  much  as  is  shown  to 
We  come  to  his  hands,  and  costs,  de  bonis  testatoris,  si, 
^,  et  si  non^  as  to  the  costs,  de  bonis  propriis^  and  as  to 
^e  residue  of  the  demand,  if  any,  judgment  of  assets, 
T'^tndo  acdderint  (n). 

(<)  Role  209,  Form  112,  App.  (m)  Rule  212,  Form  115,  App. 

(&)  Role  210,  Form  113,  App.  (n)  Rule  213,  Form  116,  App< 

(0Rttle211,  Form  114,  App. 
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182  Notice  of  AsseU. 

Part  I.  In  acticms  agaiDst  executors  or  administrators  for  which 

In  CUM  not      provision  is  not  especially  made  by  the  rules  of  practice 

provided  for  by  if  the  defendant  tsS^A  as  to  any  of  his  defences^  the  judg* 

rules.  ment  wiU  be  for  the  plaintiff  as  to  his  costa  of  disproving 

such  defence,  and  such  costs  are  to  be  levied  de  bonu  tes-- 

iatorit,  si,  8to.,  et  $i  nou,  de  bonis  propriis  (p). 

Notice  of  Notice  o/"  u4wc^5.]— Previous  to  the  framing  of  the 

*»^^  rules  of  practice  of  1851,  it  was  held  by  the  Court  of 

Common  Pleas,  that,  if,  after  a  plea  of  plene  adminis^ 
travit  and  judgment  of  assets  quando  acciderint,  the  de- 
fendant receives  assets,  the  plaintiff  should  proceed  by 
a  summons  stating  the  judgment  quando^  and  siiggesting 
assets,  and  that  a  suggestion  of  a  devastavit  would  1^ 
wrong  (y).  This  has  b^n  provided  for  by  a  rule  of  prac- 
tice (r),  which  directs  that,  where  judgment  has  been  giveo^ 
against  an  executor  or  administrator  that  the  amount  be 
levied  upon  assets  of  the  deceased  quando  acciderint,  the 
plaintiff  or  his  personal  representative  may  issue  a  sum-* 
mons  in  the  form  in  the  schedule  to  the  rules ;  and,  if  it 
appears  that  assets  have  come  to  the  hands  of  the  exe- 
cutor or  administrator  since  the  judgment,  the  court  may 
order  that  the  debt,  damages  and  costs  be  levied,  de  bonis 
testatoris,  si,  &c.,  et  si  non,  as  to  the  cost3>  de  bonis  pro^ 
priis.  The  party  applying  may  also  charge  in  his  notion 
that  the  executor  or  administrator  has  wasted  the  goods 
of  the  testator  or  intestate,  ii^  the  same  manner  as  m  an 
priginal  summons,  and  the  provisions  relating  to  that 
i^pply  to  such  inquiry,  The  court  may,  if  it  appears  that 
the  party  charged  has  wasted  the  assets,  direct  a  levy  to 
be  made  as  to  the  debt  and  costs^  de  bonis  testaUnis,  m^ 
^c,  et  si  non,  de  bonis  propriis. 

(p)  Rule  216.  which  u  identical  with  Rule  184  of 

(f)  BIH»  V.  Wat$,  8  C.  B.  S14;  1861.    See  Perm  of  Sumaaom,  117, 

g.C.,l9h.1.,C.?.US.  App, 
(r)  See  Rule  2^  of  pre^^nt  rulef, 
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CHAPTEB  XIL 

PB0CEBDI1IQ6  TO  MAKIB  jnTDGMENT  AYAILABLB  FOB  A|q> 
AQAP^ST  PEBSON0  NOT  PAETIES. 


In  AeH&m  am  Btrndi  wUkin 
Jury. 


Bnatium   |y  Pmrmn  noi  a 

JS9eetia0Hmgmim§i  Permmneia 
Party. 

JBic«eiUioii  by  P^non  not  «  Par^y.^^Exewtian  may 
MBoe  on  behalf  of  any  person  not  a  party  to  tba  iuit  by 
leave  of  the  registrar,  upon  proof  of  title  to  the  benefit  of 
Ae  jodgmftnt  and  npon  substitution  of  the  name  of  the  new 
^bintifi,  toffether  with  a  statement  of  his  derivatiye  title 
fifftliat  of  Uie  iMriffinal  plaintiff,  and  the  registrar  shall  give 
notice  of  such  substitution  to  the  defendant  by  poet,  and 
execution  shall  not  issue  upon  the  judCTient  until  the  ex- 
piration of  six  clear  days  i^r  the  postmg  of  the  notice  («). 

Execution  against  Person  not  a  Party.'] — Execution 
on  a  judgment  may  not  issue  against  any  person  not  a 
puty  to  a  suit  without  a  plaint  and  summons  upon  the 
{od^ent,  the  proceedings  in  which  must  be  the  same  as 
inordinary  cases (6). 

Death  of  Par/y.]— Where  a  judgment  has  been  given  Death  of  party, 
sg&inst  a  person  deceased^  his  executors  or  administrators 
^^  in  the  same  manner  be  sued  upon  the  judgment  (c). 
Where  one  or  more  of  several  plaintiffs  or  defendants  dies 
ie/bre  judgment^  the  suit  will  not  abate^  if  the  cause  of 
^on  survive  to  or  against  the  surviving  parties  (e{). 
Where  one  or  more  of  several  plainti£b  or  defendants  dies 
<^(er  judgment,  proceedings  thereon  may  be  taken  by  the 
wnriyors  or  survivor  or  against  the  survivors  or  survivor, 
^thout  leave  of  the  court  (e). 

(•)  Rale  201.  (e)  Rule  208. 

(M  Rule  202.    No  feea  are  pay*  (d)  Rule  198. 

*^  ^  the  iommona  or  hearing  («)  Rule  199* 
©fit. 
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184 

Part  I. 

Married 
womao. 


In  actions  on 
bonds  within 
8  &  9  WUI.  Z, 
c  11. 


Jury. 


Jury. 

Married  Woman,'] — Where  a  married  woman  is  sued 
as  a  feme  sole>  and  she  obtains  judgment  on  the  ground 
of  coverture,  proceedings  may  be  taken  thereon,  in  the 
name  of  the  wife,  at  the  instance  of  the  husband,  without 
leave  of  the  court  (/). 

In  Actions  on  Bonds  within  8^9  WtU.  3,  c.  11.]— In 
actions  for  penalties  to  secure  theperformance  of  covenants, 
within  the  meaning  of  8  &  9  WilL  3,  c.  11,  where  judg- 
ment has  been  entered  for  the  amount  of  the  penalty,  and 
execution  has  issued  for  the  amount  of  damages  to  which 
the  plaintiff  is  entitled ;  in  case  of  subsequent  breaches  the 
plaintiff  may  take  proceedings  in  the  nature  of  a  scL  fa. 
on  such  judgment  m  the  form  given  in  the  schedule  to  we 
rules,  and  must  deliver  particulars  of  such  subsequent 
breaches,  as  in  the  case  ot  an  action  on  a  bond  (^) ;  upon 
which  the  practice  in  proceedings  in  the  nature  of  a  scL 
fa.  is  adopted  (A). 

Jury."] — In  all  proceeding  in  the  nature  of  a  scire  facias, 
a  jury  may  be  summoned  m  the  same  maimer  and  under 
the  like  restrictions  as  are  provided  by  sects.  70,  71,  72 
and  73  of  the  9  &  10  Vict.  c.  95  (i). 


(/)  Rule  200. 

(g)  See  amie,  pp.  72  and  144. 


(h)  Rule  44. 
(0  Rule  106. 


See  anUf  p.  89. 
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CHAPTER  XIII. 


ACTIONS  TO  RECOVER  THE  POSSESSION  OF  SBiALL 
T£N£M£NTS(a). 


Plaintiff's  Etidbmob,  whbrb 
Rbnt  IK  Akkbar,  191. 
Drfendane»  Emdence. 

judombmt    and    po88b88ion 
Warrant,  192. 
When  executed. 
Protection  of  Offieere. 
Effect  of  Irregtdtarity. 

Appbal,  194. 


When  Action  ubs,  185. 

PuowT  AND  Summons,  187. 
Sermee  of  Summom, 

Hbirino,  188. 

Plaintiff's  Eyidbncb,  whbrb 

thbTbrm  has  bxpirbd  or 

bbbn  dbtbrminbd,  188. 
Proof  of  HMkig. 
'  of  Determination, 

Where  TUIe  ha$  accmed  dnce 

Letting. 
J>efaidane$  Ewdenee. 

When  Action  Kef.] — When  the  term  and  interest  of  the  When  action 
tenant  of  any  corporeal  hereditament  where  neither  the  '*«•• 
Talue  of  the  premises,  nor  the  rent  payable  in  respect  of  the 
tenancy  shall  have  exceeded  50/.  hj  the  year,  and  on  which 
no  fine  or  premimn  has  been  paid^  has  expired,  or  been 
duly  determined  by  a  legal  notice  to  quit ;  and  the  tenant, 
or  any  person  holoing  or  claiming  by,  through,  or  imder 
I"m,n^lects  or  refiises  to  deliver  up  possession  of  the 
Premises,  the  landlord  may,  at  his  option,  enter  a  plaint 
for  their  recovery,  either  against  the  tenant  or  the  person 
BO  n^lecting  or  re&sing  (b).     If  the  plaint  be  against  the 

(a)  The  powen  given  hy  the 
*(*tott  to  the  county  court  on  this 
^ctd  do  not  oust  the  jurisdiction 
giveo  bj  1  &  2  VicL  c.  74,  under 
vbieb  set  magistrates  possess  similar 
po««rt,  in  cases  where  the  rent  does 
not  eieeed  20/. 

(*)  19  ft  20  Vict.  c.  108,  s.  M,  p. 
^M.  Insect.  122  of  the  9  &  10  Vict, 
c*  95,  oow  repealed,  the  words  used 
•wCf  **  where  the  value  of  the  pre- 
■»«•  or  the  rent  payahle  did  not 
c>c«cd  the  sum  of  601  hy  the  year;" 
^^oordingly  it  was  held  that  if  the 


rent  did  not  exceed  50/.  per  annum, 
and  there  was  no  fine,  the  court  had 
jurisdiction,  although  the  annual 
▼alue  of  the  premises  was  above 
50/. ;  so  also,  although  the  rent  ex- 
ceeded 50/.,  if  the  annual  value  was 
under.  Ftaron  v.  Nonall,  5  D.  &  L. 
445;  S.  C  18  L.  J.,  Q.  B.  9 ;  18 
Jur.  825 ;  Harrington  v.  Raauajf, 
8  Exch.  879 ;  Jl  C,  22  L.  J.,  Bxch. 
826 ;  2  E.  &  B.  669 ;  5.  C,  22  L.  J., 
Q.  B.  460;  17  Jur.  1029;  CrowUp 
V.  Fitip,  7  Exch.  819. 
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186  When  Action  lie$. 

Part  I.  tenant  a  claim  for  rent  or  mesne  profits,  or  for  both,  down 
to  the  day  appointed  for  the  hearing,  or  to  any  preceding 
day  to  be  named  in  the  plaint,  may  also  be  addea,  so  that 
the  aggregate  amount  does  not  exceed  50/.  (c).  But  if  the 
plaint  be  against  tho  9ub*tQaant  up  such  claim  can  be 
made  {d). 

The  ahev^  applies  to  cases  in  which  the  tenancy  has 
expired  or  been  duly  determined;  but  a  plaint  may  be 
entered  in  cases  also  in  which  a  half-year's  rent  is  in  arrear, 
and  the  landlord  has  a  ri^ht  to  re-enter  for  the  non- 
payment ;  provided  neither  ibe  value  of  th«  premises  dot 
the  rent  exceeds  50/.  a  year.  No  formal  demand  of  re- 
entiT  is  necessary,  as  the  statute  declares  that  the  service 
of  tne  summons  stands  in  lieu  of  a  demand  and  re-entry. 
If,  however,  the  tenant,  five  dear  days  before  the  retmn- 
day  of  the  summons,  pays  into  court  all  the  rent  in  arrear 
and  th^  cost9,  the  action  ceases  (e). 

The  provisions  of  sections  50  and  52  of  the  19  fc  20 
Vict.  c.  108,  do  not  overrule  the  provisicms  by  which  the 
court  is  prevented  from  entertaining  a  question  of  title  if 
either  the  value  or  the  rent  of  the  premises  exceeds  20/. 
yearly  (f).  The  judge,  however,  may  decide,  in  the  case 
of  leasenold  or  freehold,  questioaa  of  title  as  to  whether  the 
landlord  has  a  lawflil  right  to  the  possession ;  that  is,  such 
questions  as  arise  &om  a  dispute  as  to  wheUier  die  lease 
w^  detennined  or  the  like ;  but  he  may  not  decide  ques- 
tions as  to  whether  th^  claimant  has  title  as  landlora  (ff) 
if  the  limit  of  valiie  or  rent  be  exceeded. 

Where  ^  defendant  sets  up  as  a  defence  that  he  had 
given  up  possession  to  a  third  party,  who  made  a  bon&Jide 
claim,  it  was  held  that  the  judge  ought  not  to  refuse  to 
hear  the  case  on  the  ground  that  title  came  in  question, 
until  he  had  ascertained  and  decided  that  the  defendant 
gave  up  possession  by  compulsion ;  because  if  he  gave  it 
up  voluntarily,  he  would  be  estopped  from  setting  up  the 
third  persons  title  agaipst  his  laadlord's,  and  die  court 
would  have  jurisdiction  (A). 

The  landlord,  within  the  meaning  of  the  act,  is  the 

(*)  \^  %  2Q  Vipt.  0,  Ipf ,  9.  fil.  p.  fi.  142,  %   12,  p.  I8S,      8te  #•!«, 

427.  p.  48. 

{d)  OampMl  V.  IjhuUt,  8  H.  &  G.  (g)  Kirltm  ?.  KHm,  S  E.  #  B. 

520 }  S.  C,  34  L.  J.,  Exch.  50.  399  ;  Peartgn  ▼.  GUtshnfk,  L.  R., 

(e)  |9  &  20  Vict.  Cr  108,  i .  52.  3  Efcl).  27 ;  S.  C,  87  L.  J.,  Exch.  15. 

(/)  9  &  10  Vict.  c.  95,  i.  58,  (A)  Emery  v.   Banftt,  4  C.  p., 

p.  884,  modified  by  80  &  81  Vict  N.  $,  428;  1^  <7.  27  U  fu  C.  P.  216. 
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Semicc  of  Sunnnom*  187 

permi  ratitM  to  the  immediate  reveraion  of  the  Iwds,    Chaf.  ^iii. 
or  in  the  case  of  joint  tenancy,  coparcenary,  or  tenaDcy  " 

in  common,  one   of  the  persons  entitled  to  such  rever- 

The  action  only  lies  where  the  relation  of  landlord  and 
tenant  ^ists;  therefore  where  the  plaintiff  claimed  as 
mor^agee,  and  there  was  no  sufficient  cTidenee  that  the 
de&idant,  who  was  tenant  of  the  mortgagor,  had  consented 
to  hold  tmder  the  plaintiff,  it  was  held  Siat  the  court  had 
BO  jorisdiction  (A).  So,  where  the  defendant  had  been  let 
into  possession  under  an  agreement  to  purchase,  one  of 
Uie  terms  being  that  the  rent  should  be  deducted  from  the 
poiohase  money,  and  it  appeared  that  he  had  paid  a  sum 
which,  together  with  a  set-off,  equalled  the  amount  of  the 
purchase  money,  it  was  held  that  the  county  court  had  no 
jurisdiction  (/)• 

Plaint  and  Summons.'] — The  plaint  for  the  reooYcry  of  Plaint  and 
the  possession  of  tenements  muft  be  brought  in  the  district  ""nMnona. 
wheiein  the  tenem^its  are  situate,  and  the  ^mmons  must 
he  in  the  fcMcm  annexed  to  the  rules  (m). 

Serroce  of  SumntaiM.]— The  summons  may  be  serred  Service  of 
fike  ordinary  summonses  to  appear  to  a  plaint  (n).  If,  ■ttminona. 
hoveyer,  the  defendant  cannot  be  found,  or  his  place  of 
dwelling  is  not  known,  or  admission  to  it  cannot  be  pbtained 
fi)r  servmg  the  aummons,  service  may  be  effected  by  posting 
ft  copy  on  some  conspicuous  part  of  the  premises  sought 
to  be  reeoTered  (o). 

^Vliere  a  summons  is  served  on  or  comes  to  the  know* 
1^^  of  a  sub^tenant  of  the  plaintiff's  immediate  tenant, 
neh  sab-tenant  being  an  occupi^  of  the  whole  or  of  a 
P^  of  the  premises  80Uj?ht  to  be  recovered,  he  must  forth- 
^th  give  notice  thereof  to  his  immediate  landlord  under 
P^>ft%  of  forfeiting  to  such. landlord  three  years'  rack- 
KRt  of  the  premises  held  by  such  sub^tenant,  to  be  re- 
p^^'^^s^  by  action  in  the  court  from  which  the  summons 
I'SQ^;  and  the  landlord,  on  the  receipt  of  such  notice,  if 
i^ot  originally  a  defendant,  may  be  added  or  substituted 

(0  9  &  10  Vict  c  95.  p.  14^2.  (m)  19  6l  20  Vict,  c  109,  n.  50, 

(i)  imt  ¥.  Ovfn,   5   D.   &  L.  52,  p.  426.     Forma  121.  122,  App. 

••II;  A  CX,  18  J..  J,  0-  B.  8;  13  (•)  See  nte,  p.  75. 

'"•261.  (o)  19  5t  20  Vict  c.  10^,  a.  54, 

^  (!)  JMtM  T.  B^hbpek,  2  X..  M.  &  p.  428. 

^•«2;^.C..20L.J.,Q.B.476. 
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188  Plaintiffs  Evidence,  ^c. 

Part  I.       as  a  defendant  to  defend  possession  of  the  premises  m 
question  (/>). 

Hearing.  Hearing,'] —The  proceedings  at  the  hearing  are  the  same 

as  in  other  actions.  The  juqge  decides  all  questions  both 
of  law  and  fiict,  there  being  no  power  for  a  party  to  demand 
a  JUIT9  as  in  other  cases. 

Where  the  plaintiff  proceeds  upon  the  CTOund  that  the 
term  has  expired  or  been  determined,  if  the  tenant  ot 
occupier  on  service  of  the  summons  does  not  appear  at  the 
time  and  place  appointed,  and  show  good  cause  to  the 
contrary,  tne  landlord  may  give  to  the  court  proof  of  the 
neglect  or  refusal  to  deliver  up  possession  of  the  premises, 
and  of  the  yearly  value  and  rent  thereof,  and  of  the  holding, 
and  of  the  expiration  or  other  determination  of  the  tenancy, 
with  the  time  or  manner  thereof,  and  of  the  title  of  the 
landlord,  if  such  title  has  accrued  since  the  letting  of  the 
premises,  and  of  the  service  of  the  summons,  if  def^idant 
has  not  appeared  thereto  (q). 

Where  the  plaintiff  proceeds  upon  the  ground  that  six 
months'  rent  is  in  arrear,  the  judge,  on  proof  of  the  plain- 
tiff's case(r),  if  the  defendant  <K>es  not  show  good  cause 
to  the  contrary,  may  order  possession  of  the  premises  to 
be  given  by  the  defendant  to  the  plaintiff  on  or  before  sudi 
day,  not  being  less  than  four  weeks  from  the  day  of  hearing, 
as  the  judge  thinks  fit  to  name,  unless  within  that  period 
all  the  rent  in  arrear  and  the  costs  are  paid  into  court  («). 

PUintiri  €¥1-       Plaintiff t  Evidence  where  the  Term  has  expired  or  been 
fhe  terro'hat      determined.] — We  have  alreadv  seen  that  if  the  title  comes 
expired  or  be«n  in  question  and  the  yearly  value  or  rent  exceeds  20^,  the 
determined.       court  has  no  jurisdiction  (t).     If  the  landlord's  title  has 
accrued  previous  to  the  letting  of  the  premises,  the  plain- 
tiff need  only  prove  as  follows.     First,  the  tenancy  or 
holding ;  if  it  be  by  lease,  the  lease,  or  a  counterpart,  must 
be  produced,  or  an  admission  of  its  terms  by  the  defen- 
Proofof  dant(ti)  must  be  proved.     A  demise  fix>m  year  to  year 

holding.  jjjg^y  jjg  proved  by  the  payment  and  receipt  of  yearly 

(p)  19  Ac  20  Vict  c.  108,  8.  58,  tenancy  was  determined  by  a  legal 

p.  428.  notice  to  quit,  and  his  decision  on 

iq)  lb.  s.  50.  that  fact  is  conclusive,  and  cannot 

(r)  See  pott,  p.  191.  be  questioned  on  a  motion  for  a  pro- 

(«)  19  Ac  20  Vict.  c.  108,  s.  52.  hibition.     See  Ftaram  ?.  N^rM,  5 

(t)  Ante,  p.  186.    The  judge  of  D.  &  L.  489. 

the  county  court  has  jurisdiction,  (m)  Howard  ▼.  ^MM,  8  S.  N.  R. 

however,    to    inquire  whether   the  574. 
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Plaintiff  $  Evidence,  kc.  189 

rent  (©).  Where  the  defendant  has  been  let  into  possession  Chap.  Xlll. 
under  a  lease  void  bj  the  Statute  of  Frauds,  or  under  a 
mere  agreement  for  a  future  lease,  payment  and  receipt  of 
rent  is  still  eyidence  of  a  tenancy  nrom  year  to  year  {w). 
A  general  letting,  without  any  agreement  as  to  the  length 
of  the  term,  or  the  periods  when  rent  is  to  be  paid,  creates 
(mly  a  tenancy  at  will  {x) ;  which  by  the  receipt  of  rent  is 
conyerted  into  a  tenancy  from  year  to  year.  If,  however, 
the  rent  is  reserved  as  a  yearly  rent,  though  it  is  received 
ftt^  diorter  periods,  it  is  a  yearly  tenancy  (y) ;  if  deter- 
mini^le  at  three  months*  notice,  it  is  a  quarterly  te- 
nancy (z). 

Secondly,  the  plaintiff  must  prove  the  expiration  or  other  Determination, 
determination  of  the  tenancy,  with  the  time  or  manner 
thereof;  as,  if  it  be  an  estate  at  will,  the  death  of  the  lessee, 
demand  of  possession,  or  other  determination  of  the  will 
<m  either  side ;  if  it  be  a  holding  for  a  time  certain,  the 
ezpiiution  of  that  time ;  and  in  cases  of  holding  for  a  time 
certain,  a  disclaimer,  surrender  or  forfeiture  by  the  tenant, 
or  that  the  tenancy  has  been  determined  by  a  notice  to 
quit 

If  the  holding  be  from  year  to  year,  a  mere  denial  by 
the  tenant  that  he  holds  of  his  landlord,  or  other  verbal 
rqmdiation,  is  sufficient  to  entitle  the  landlord  to  treat  the 
tenancy  as  determined  (a).  In  the  case,  however,  of  a 
definite  term,  it  cannot  be  forfeited  by  mere  words,  and 
an  attornment  to  a  third  person,  or  some  other  act  on 
the  nait  of  the  tenant  inconsistent  with  the  existence 
of  tne  relationship  of  landlord  and  tenant,  must  be 
proved  (J). 

A  surrender  may  be  proved  either  by  deed  or  by  act  of 
law,  as  where  the  tenant  has  been  party  to  some  act  which 
would  not  be  valid  if  his  lease  still  existed,  as  the  accept- 
ance of  a  new  lease  (c),  or  authorizing  the  landlord  to  let 
to  another  (rf). 

A  notice  to  quit  may,  in  the  absence  of  any  express 
agreement,  be  by  parol  (e)  or  in  writing ;  but  it  must  refer 

(•)  I>«e  ▼.  Horn,  8  M.  &  W.  833 ;  (a)  Doe  T.  StanUm,  1   M.  &  W. 

*«*V  ▼.  Howard,  2  B.  &  C.  100.  695. 

(w)  Dm  v.   BUI,  6  T.  R.  471 ;  (6)  Doe  v.  WelU,  10  A.  &  E.  427. 

^▼.  Amey,  12  A.  &  E.  476.  (c)  Lyon  v.  Reed,  IS  M.  &  W. 

A*)  HMtardsoH  ▼.  LmtdgHdge,  4  286. 

TaoDU  128.  (d)  NiekelUy.  Jtherttone,  lOQ.  B. 

(l)  A.  ?.  Herftmonceattx,  7  B.  &  944 ;  but  see  Lyon  v.  Reed,  ante,  and 

C-  551.  2  Smith's  L.  C.  760  (6th  edit). 

(0  Kemp  ?.  Derrett,  8  Camp.  509.  (e)  Doe  v.  Crick,  5  Esp.  196. 
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Pa'^t  >-  to  Bome  distinct  time.  If  the  tenancy  is  yearly,  it  mtut, 
in  the  absence  of  any  special  agreement,  hare  oeen  gims 
six  months  before  the  end  of  the  year  (/) ;  or  where  the 
Kttt  is  payable  on  the  usual  feast-days,  on  one  feastrdsji 
to  quit  «tt  the  next  but  one  {a).  If  the  holding  be  for  1^ 
than  a  year,  the  notice  must  mllow  the  period,  as  a  month'i 
notice  for  a  monthly,  or  a  week's  for  a  weekly,  letting. 
A  tenancy  is  taken  to  commettoe  fixmi  the  time  of  the 
tenant's  entry  (A),  unless  there  is  endence  to  rebut  the 
presumption,  as  where  a  tenant,  having  entered  at  the 
middle  of  a  period,  has  paid  rent  subsequently  aoootdiDgf 
to  such  period  (t).  Where  a  tenant,  who  has  enlOMd 
under  a  lease,  holds  oyer  and  pays  rent,  notice  to  quit 
must  be  giyen  in  accordance  with  its  terms  (h).  When  * 
tenant,  whose  term  ends  in  the  broken  part  of  a  yeer, 
holds  over  and  pays  rent,  the  notice  to  quit  must  corre- 
spond with  the  commencement  of  the  holding  OTcr,  without 
reference  to  the  time  of  his  original  entry.  Where  s  de- 
fendant disclaims,  and  on  demand  of  possession  refuses  to 
give  up  the  premises,  claiming  the  property  as  his  own,  no 
notice  to  quit  is  necessary  (/). 

The  notice  may  be  given  by  the  landlord  or  his  tgent 
One  of  several  joint  tenants  may  give  notice  for  himself 
and  other  joint  tenants  (w) ;  and  if  an  agent  gives  notice 
in  the  name  of  several  joint  tenants,  it  -mil  enure  for  m, 
although  he  have  but  the  authority  of  one  (n). 
Where  title  Should  the  title  of  the  landlord  have  accrued  since  the 

'"cJTeui  l?tti^  ^  the  premises,  the  plaintiff  must  nrove,  in  s4J- 
tion  to  the  above  facts,  the  right  by  which  he  claiins  pov 
session  (o) ;  not  that  his  title  can  come  in  issue,  but  be- 
cause otherwise  his  character  as  landlord  would  not 
appear.  This  right  may  be  evidenced  by  length  of  pos- 
session(/^),  by  title  by  act  of  law,  as  that  of  heir,  or  if  it 
be  a  term  of  years,  administrator,  or  by  will  or  contey- 
ance. 

Any  misdescription  in  the  nature  of  the  claim  fef  ^^^ 
or  mesne  profit,  or  for  both,  may  be  amended  at  the 
trial  (q). 

(f)  Right  Y.  Darby,  IT.  R,  159.        Ad.  185.  ,   ^^ 

(g)  ito«  ▼.  Z)M,  6  Bingr.  574.  (n)  Doe  w.  Hugktt,  7  M.  «  ^• 
(h)  Kemp  w.  Derrett,  S  Canp.  510.  139.  ^ 
(t)  Doe  ▼.  Johnton,  6  Esp.  10.  (•)  19  ft  20  Vict.  e.  lOS,  <•  ^' 
(*)  Dm  v.Lfoat,  11  Q.B.  402.  p.  426. 

(0  Lmdtea  ▼.  Gotoer,  17  Q.  B.  {  p)  Doe  y.  Ceeke,  7  Biog-  >^ 

589.  (q)  19  &  20  Vict.  c.  108,  ••  »'• 

(m)  Doe  ▼.  Skmmereett,   1   B.   & 
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Z>^eiNi<nU'«.EhmiaM!e.]---Kth^  Cbap.xiii. 

kis  liuidlord'i  title^  and  it  imSkj  eoatea  m  qmrtioii^  wad  

the  jettfy  Talae  cr  rait  exceeds  20L,  the  juriadiction  of  erid^T ' 
tfe  CGKintj  court  ceases,  unless  both  parties  agree  to  five 
it  juriadictioii(r);  th^fore  no  defence  which  invmves 
that  need  here  be  noticed.  The  same  remark  applies  also 
to  any  other  evidence  which  would  exclude  the  jurisdio- 
ticniy  as  showing  that  the  rent  is  above  50/.  a  year.  A 
tenant  zasj,  however,  disprove  the  &ct  of  tenancy^  or 
deny  that  it  has  been  end^ ;  he  may  also  contradict  any 
hxis  which  tend  to  prove  a  disclaimer,  surrender  or  for- 
feitnre,  or  may  show  that  the  forfeiture  has  been  waived ; 
as  where  the  lease  is  voidable  only  and  not  void,  by 
provinfi^  that  the  landlord  has  received  rent,  or  has  since 
otherwise  recognized  the  tenancy  (s).  This,  however,  is 
onlv  evidence  of  a  waiver,  and  tne  receipt  of  rent  after  a 
ibrieiture  which  accrued  due  before  it,  or  after  the  land- 
kard  has  by  some  unequivocal  act  elected  to  determine  the 
tenancy,  will  not  revive  it{t). 

The  defendant  may  deny  either  the  &ct  or  the  suffi- 
ciency of  the  notice  to  qnit(tt);  as  that  it  was  bad  in 
ftrm,  or  was  not  ffiven  to  the  proper  person ;  or  he  mar 
show  liiat  it  has  Deen  waived  subseouenth'  by  the  lan^ 
lord's  accepting  rent  after  the  expinttion  ot  the  notice  (x). 

The  pend^cy  of  an  action  of  ejectment  in  a  superior 
court  IS  no  answer  to  a  plaint  in  a  county  court,  by 
which  it  is  sought  to  recover  possession  cdT  tiie  same 
premises  (y). 

Ptaintiff*9  Eviderice  where  Rent  is  in  Arrear.l — The  PiaindTi 
plaintiff  must  prove  the  yearly  value  and  rent  of  the  pre-  •Tj*^    . 
mises,  that  one  half-year's  rent  was  in  arrear  before  the  |^  mt^' 
plaint  was  entered,  and  that  no  sufficient  distress  was  then 
to  be  found  on  the  premises  to  countervail  such  arrears. 
He  must  also  prove  his  power  to  re-enter,  and  that  the 
rent  is  still  in  arrear.     He  need  not,  however,  prove  any 
demand  or  re-entry,  as  the  statute  provides  that  the  ser- 
vice of  the  summons  shall  stand  in  lieu  of  tiiese.     If  the 

(r)  Amtt,  pp.  143,  186.  439. 

(«)  Anubuw.  fFoodward,6B.kC,  («)  GoodrigM   ¥.   Cordwent,  5  T. 

5».  R.  219. 

(I)  /m#«  ▼.  Carter,  15  M.  tr  W.  (y)  BUria  ▼.  WUliapuon,  7  H.  & 

718;  1  Smith**  L.  C.  40  (6tk  edit.).  N.  391 ;  S.  C,  31  L.  J.,  Excfa.  131. 

(•)  FMfM  f .  SorveM,  3  D.  &  L. 
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Part  I. 


Defendant's 
evidence. 


Judgment  and 

postettiou 

warranu 


Judgment  and  Posseuian  WarranL 

Rlamtiff*8  title  has  accrued  since  the  letting  of  the  premiaeB, 
e  must  prove  it.     If  the  defendant  does  not  appear,  ser- 
Tice  of  the  summons  must  be  proved  {z). 

Defendant's  EmdenceJ] — The  defendant  may  disprove 
the  fact  that  the  rent  was  in  arrear,  or  he  maj  show  thiU 
there  was  sufficient  distress  on  the  premises  (a). 

Judgment  and  Possession  Warrant.'^ — Where  the  plain- 
tiff proceeds  by  reason  of  the  expiration  or  determination 
of  the  tenancy,  upon  proof  of  ms  case,  if  the  defendant 
does  not  show  gooii  cause  to  the  contrary,  the  judge  may 
order  possession  to  be  given  either  forthwith,  or  on  or 
before  a  day  to  be  then  named ;  but  such  order  need  not 
be  drawn  up  or  served  (i),  and  if  it  is  not  obeyed,  the 
re^strar  must,  at  the  instance  of  the  plaintiff,  whether  the 
oraer  can  be  proved  to  have  been  served  or  not,  issue  a 
warrant  to  the  bailiff  to  give  possession  of  the  premises  to 
the  plaintiff.  The  warrant  bears  date  the  day  next  after 
the  mst  day  named  by  the  jud^e  in  his  order  for  possesion 
to  be  given,  and  continues  m  force  for  three  calendar 
months  from  its  date  (c).  The  warrant  justifies  the  bailiff's 
entering  on  the  premises  with  such  assistants  as  he  deems 
necessary,  and  in  giving  possession  accordingly  (d). 

Where  the  plamtiff  proceeds  on  the  ground  that  six 
months'  rent  is  in  arrear,  if  the  order  is  not  obeyed,  and 
the  rent  and  costs  are  not  paid  into  court,  the  registrar, 
whether  such  order  can  be  proved  to  have  been  served  or 
not,  may  at  the  instance  of  the  plaintiff  issue  a  warrant  to 
the  high  bailiff  to  ^ve  possession  of  the  premises  to  the 
plaint^;  and  the  ^intiff,  from  the  time  of  its  execution, 
may  hold  the  premises  discharged  of  the  tenant ;  and  all 
persons  claimmg  by,  through  or  under  the  defendant,  so 
long  as  the  order  of  the  court  remains  unreversed,  are 
barred  from  all  relief  in  equity  or  otherwise  {e). 

The  judgment  is  not  analogous  to  that  in  an  action  of 
ejectment.  Where  therefore  a  landlord  having  given  his 
tenant  and  sub-tenant  a  week's  notice  to  quit,  entered  a 
plaint  against  them  in  the  county  court,  and  the  judge 


{%)  19  &  20  Vict.  c.  108,  8.  52, 
p.  427. 
(a)  Ibid. 
(»)  lb.  t.  56,  p.  426. 


(c)  19  ft  20  Vict,  c  108,  s.  56, 
p.  428. 

(d)  lb.  B.  55,  p.  428. 

(e)  lb.  I.  52,  p.  427. 


Digitized  by  VjOOQIC 


Effect  of  Irregularity.  1 93 

ordered  that  possessioii  should  be  deUrered  up  on  a  day  Chaf.  Xiil. 
namedy  which  was  done,  and  the  landlord  afterwards  sued 
the  8ob4enant  in  a  superior  court  for  mesne  profits^  it  was 
held  that  the  order  of  the  county  court  jud^  was  not  con- 
clasiye  as  to  the  plaintiff's  right  to  possession,  but  that  it 
was  competent  for  the  sub-tenant  to  prove  that  the  term 
of  the  tenant  was  a  quarterly  holding,  and  had  not  been 
determined  by  a  proper  notice  to  quit ;  it  was  held  further, 
&at  die  order  did  not  entitle  the  landlord  to  maintain  an 
action  of  trespass  for  mesne  profits  against  the  sub- 
tenant (/). 

Wheii  executed.'] — The  entry  must  not  be  made  at  any  when  ex- 
time  except  between  the  hours  of  nine  in  l^e  morning  and  ecuted. 
four  in  the  afternoon  {g). 

Protection  of  Officers,'] — The  judge,  registrar,  bailiff  or  Protection  of 
other  persons  executing  the  warrant,  or  affixing  the  sum-  <*®*^«** 
mons,  are  protected  from  any  action  or  prosecution  for  so 
doing,  on  account  of  the  person  suing  out  the  same  not 
haying  lawftil  right  to  the  possession  of  the  premises  (A) ; 
the  party,  however,  who  sues  out  the  warrant  is  not  so 
protected  (»).    . 

Effect  of  Irregularity.] — Where  the  landlord  at  the  Effect  of 
time  of  applying  for  the  warrant  had  lawful  right  to  pos-  i^cgu'^n^y- 
session  ot  the  premises,  neither  he  nor  his  agent  may  be 
deemed  a  trespasser  by  reason  merely  of  any  irregularity 
or  informality  in  the  mode  of  proceeding  for  obtaining 
possesfflon  tmder  authority  of  the  act;  but  the  party 
a^rieved  may  bring  an  action  on  the  case,  in  which  he 
most  allege  special  damage,  and  may  recover  ftill  com- 
pensation, witn  costs  of  suit.  If  the  special  damage  is 
not  proved,  the  defendant  is  entitled  to  a  verdict;  if 
proved,  but  assessed  by  the  jury  under  5f.,  the  plaintiff 
can  recover  no  more  costs  thim  damages,  unless  the  judge 
hefi)re  whom  the  trial  is  had  certifies  that  in  his  opinion 
full  costs  ought  to  be  allowed  (k). 

(/)  Camphea  ▼.  Loader,  8  H.  &  C.  p.  428. 

5)0;  &  C,  84  L.  J.,  Exch.  50.  (1)  lb.  s.  125,  p.  429. 

ig)  19  &  20  Vict.  c.  108,  t.  55,  (fc)Ib.  See  also  a  similar  provision 

p.  428.  as  to  the  officers  of  the  court,  19  & 

(*)  9  &  10  Vict  c.  95,  a.  124,  20  Vict.  c.  108,  s.  60,  p.  429. 

P.N.  O 


Digitized  by  VjOOQIC 


194  Appeal. 

Part  I.  i4/3peai]— Where  the  yearly  rent  or  value  of  the  pre- 

Appeal.  mises  exceeds  20/.,  or  where  they  are  below  that  amount, 

then,  by  leave  of  the  judge  (/)>  either  party  may  appeal  on 

the  same  grounds  and  subject  to  the  same  conaitions  as  in 

other  plaints  (m). 

(/)  so  &  SI  Vict.  c.  142.  8.  IS,  p.  ¥H. 
(«)  See  post.  Chap.  XX. 
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CHAPTER  XIV. 


EJECTMENT. 


Nattrx  of  Acnow,  awd  Ju- 
RnDionoM  OP  CouBTy  196. 

PlATifT,  196; 
Strnmans  and  Service. 
Proceeding i  b^  Defendant  after 

Service. 
Abandonment  bjf  Plaintiff. 
Cairfeetion  by  Defendant. 

JUBTy  199. 
EriDBircBy  199. 
Hbajuko,  199 : 
SpedalCoMe. 


ABATEHENTy  200  : 

On  Death  before  retum-day* 
€f  Plaintiff. 

Aj\er  Judgment. 
Of  Defendant. 

Afi^  Judgment. 

E^BcmcsFT   BT    Mo9TOAes% 

203. 
BxscuTioN,  204. 
Fbes  to  Counsbl  and  Attoiii*- 

VBTSs  206. 


Nature  of  Action^  and  Jurisdiction  of  Court.'] — llie  Nature  of 
action  of  gectment,  before  the  pas^iDg  of  the  Common  ?*^'!^.»  ■?** 
Law  Procedure  Act,  1852,  was  a  mere   fiction  of  law,  iourt."*'''*''*  ^ 
by  means  of  which  the  right  to  the  specific  recovery  of 
real  property  waa  tried  in  an  action  carried  on  between  a 
nominal  plaintiff  and  a  nominal  defendant  (a).     By  that 
act,  however,  all  fiction  was  abolished,  and  provision  was 
niade  for  a  simple  writ,  so  firaiped  as  to  raise  the  question 
at  issue  in  a  true  and  concise  form  (6). 

Before  the  1st  January,  1868,  when  the  County  Courts  Jurisdiction  of 
Act,  1867,  oame  into  operation,  the  county  courts  had  no  ^^^^' 
JOTifldiction  in  ejectment,  except  by  agreement  (c),  although, 
as  we  have  already  seen,  a  landlord  could  in  certain  oases 
'WJover  possession  of  a  tenement  which  was  wronfffiiUy 
widiheld  by  his  tenant  (cf).  Now,  by  the  County  Courts 
Act,  1867,  ^*  all  actions  of  ejectment,  where  neither  the 
value  of  the  lands,  tenements,  or  hereditaments,  nor  the 
rent  payable  in  respect  thereof,  shall  exceed  the  sum  of 

(a)  See  Blackst.  Comm. ;  Stephen 
on  Pleading ;  Adanit  on  Ejectment ; 
C«lt  en  Ejeeiment. 

(*)  See  Common  Law  Proc.  Act, 
j^S.  n.  168,  169,  and  the  notes 
*«»o«  in  Day's  Common  Law 
"oc.  Acts. 


U) 


Jnte,  p.  49. 
)  Ante,  p.  185.  A  plaintiff 
must  elect  between  these  two  modes 
of  proceeding,  and  cannot  proceed 
under  the  Acts  of  1868  and  also 
under  that  of  1867.     See  Rule  265. 


o2 
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196  Plaint  and  Summons. 

Paet  I.  twenty  pounds  by  the  year,  may  be  brought  and  prose- 
cuted  in  the  county  court  of  the  district  in  whicn  the 
lands,  tenements,  or  hereditaments  are  situate  "(cf). 

Plaint.  Plaint.'] — The  action  is  commenced  by  plaint,  as  in 

ordinary  actions.  All  the  persons  in  whom  title  is  allied 
to  be  are  to  be  plaintifl^,  and  the  persons  alleged  to  be  in 
possession  or  apparent  possession  of  the  property  sought 
to  be  recovered  are  to  be  defendants.  The  plajntiff,  at 
the  time  of  the  entry  of  the  plaint,  must  dehver  to  the 
registrar  a  statement  in  writing  containing  a  full  descrip- 
tion of  the  property  sought  to  be  recovered,  and  of  the 
annual  value  thereof,  and  of  the  rent,  if  there  be  any  fixed 
or  paid,  in  respect  thereof,  and  as  many  copies  of  the 
statement  as  there  are  defendants  (e). 

Summons  and        Summons  and  Service.] — The  summons  must  contain 
aervice.  the  names,  addresses,  and  descriptions  of  all  the  plaintiff 

and  defendants ;  and  have  annexed  to  it  a  copy  of  the 
statement  of  the  property  sought  to  be  recovered,  sealed 
with  the  seal  of  the  court,  and  which  is  to  be  deemed  part 
of  the  summons.  The  summons  is  to  be  in  the  form  pro- 
vided in  the  schedule  to  these  rules,  and  be  made  return- 
able at  a  court  to  be  holden  not  less  than  forty-two  clear 
daT^from  the  day  of  the  date  thereof  (/). 

The  service  is  the  same  as  in  other  summonses,  ex- 
cept that  it  must  be  served  thirty-five  clear  days  bnefore 
the  return-day  thereof;  and,  fiirther,  that  if  the  defendant 
cannot  be  found,  and  his  place  of  abode  is  not  known,  or 
admission  thereto  cannot  be  obtained,  the  affixing  a  copy 
of  the  summons  to  the  door  of  the  dwelling-house  or  to 
some  conspicuous  part  of  the  property  sought  to  be  reco- 
vered, shall  be  deemed  good  service  on  ihe  defendant  (^). 

Proceedings  by       Proceedings  by  Defendant  after  Service.] — The  defen- 

wrv  "ce*"*  "^'^"^  ^^^  ^^  ^  landlord  within  one  month  fcom  the  day  of 

the  service  of  the  summons  (it  being  provided  by  the  rules 

that  the  word  writ  in  section  12  of  30  &  31  Vict,  c  142, 

(d)  80  &  SI  Vict,  c  142,  s.  11,  able  was  doubtless  fixed  with  a  view 

p.  886.      For   the  general   law  of  to  allow  a  defendant  to  apply  within 

ejectment,  see  Cole  on  Ejectment  *,  a  month  to  a  superior  court  to  order 

Smith's    Law    of    Landlord    and  the  removal  of  the  action.    See  pro* 

Tenant.  viso  to  sect.  12  of  80  &  31  Vict  c 

Rule  223.  142.  p.  386. 


(e}I 


Rule    224.      The    time   at  (g)  Rule  225,  amte,  p.  75. 

which  the  summons  is  made  return- 
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diaQ  mean  suinmons)^  may  apply  to  a  ju<%e  at  chambers  Chap.  XI  v. 
for  a  summons  calling  on  the  plaintiff  to  mow  cause  why 
sach  action  should  not  be  tried  m  one  of  the  superior  courts, 
on  the  ground  that  title  to  property  of  greater  value  than 
twenty  pounds  would  be  affected  by  the  decision ;  and  at  the 
bearing  thereof  the  judge  may,  if  satisfied  thereof,  make 
an  order  that  the  action  be  tried  in  a  superior  court,  and 
thereupon  all  proceedings  in  the  county  court  shall  be 
discontinued  (A).  The  order  must  be  lodged  with  the 
registrar  before  the  return-day,  who  is  to  make  a  memo- 
randum of  it  in  the  plaint  book,  and  to  transmit  by  post 
such  order,  together  with  a  copy  of  the  summons  and  par- 
ticulars to  the  ^'  masters"  of  the  superior  court  named  in 
the  order,  and  to  give  notice  to  the  plaintiff,  by  post,  of 
such  transmission  (i). 

Any  person  not  named  as  defendant  in  l^e  summons  Addition  of 
will,  by  leave  of  the  registrar,  be  allowed  to  appear  and  defendant  not 
defend,  on  filing  an  affi&vit,  lowing  that  he  is  in  posses-  j^mmont. 
Bion,  either  by  himself  or  his  tenant,  of  the  pn^rty  men- 
tioned in  the  summons,  or  some  part  therec^,  describing 
such  part  with  reasonable  certainty.     The  affidavit  must 
be  filed  twelve  clear  days  before  the  return-day,  together 
with  a  cop^  for  each  plaintiff  and  defendant  (A). 

The  registrar  must  enter  the  name,  address,  and  descrip- 
tion of  the  person  filing  the  affidavit  in  the  plaint  book  as 
defendant,  m  addition  to  the  names  of  the  person  or  per- 
sons originally  made  defendants,  and  ten  clear  days  before 
the  retum-day  give  notice  by  post  or  otherwise  to  the 
plaintiff  and  defendants  that  the  person  filing  the  affidavit 
has  filed  the  same,  and  will  appear  and  defend  at  the  trial 
of  the  action,  annexing  to  each  notice  a  copy  of  the  affi- 
davit (/). 

Where  a  defendant  desires  to  limit  his  defence  to  a  part  Limitiog 
only  of  the  property  sought  to  be  recovered,  he  may  give  defence. 
notice  in  writing,  signed  by  himself  or  his  attorney,  to  the 
r^istrar  twelve  clear  days  before  the  return-day,  describing 
the  part  with  reasonable  certainty,  and  deliver  to  the 
r^istrar  as  many  copies  of  the  notice  as  there  are  plain- 
tifib,  who,  ten  clear  days  before  the  return-day,  is  to  send 
the  same,  sealed  with  the  seal  of  the  court,  by  post  to  each 
of  the  plaintiflb  (in). 

Abandonment  by  Plaintiff.'} — Where  a  plaintiff  is  desi-  Abandonment 

(k)  so  ft  31  Vict.  c.  142,  I.  12,  (Ar)  Rule  227. 

p.  U6.  (0  Rule  228. 

(i)  Role  226.  (m)  Rule  229. 
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Part  I.  rouB  of  not  proceeding  in  the  action,  he  may  give  notkt 
to  the  registrar  and  to  the  defendant  by  post  Upon  die 
receipt  of  which  the  registrar  will  enter  in  the  minute 
book  judgment  of  nonguit  with  costs  up  to  that  day  («). 

Where  a  plaintiff  is  desirous  of  not  proceeding  fiirther 
in  the  action  in  respect  of  any  portion  of  the  property,  lie 
may  give  notice  by  post  to  the  registrar  and  to  the  dkefen- 
dant  or  defendants  defending  for  such  portion,  describiiig 
in  the  notice  such  portion;  and  upon  the  receipt  of  thii 
notice  the  registrar  will  make  a  memorandum  in  the  plaiot 
book,  and  the  action  will  proceed  for  the  recovery  of  the 
remainder  of  the  property.  The  defendant  or  defeodanti 
receiving  such  notice  are  not  entitled  to  any  fiirther  oorti 
in  respect  of  the  defence  for  such  portion  or  the  propety 
than  those  incurred  up  to  the  receipt  of  the  notice,  unlea 
the  judge  otherwise  orders  (o). 

Where  one  of  several  plaintiflfe  in  ejectment  is  deBirom 
of  not  proceeding  in  the  action,  he  may  apply  to  the  judge 
on  the  return-day  to  have  his  name  struck  out  of  the  pio- 
ceedings,  and  an  order  may  be  made  thereurNW  as  to  oosti 
or  otherwise,  as  the  judge  thinks  fit,  and  tne  action  will 
proceed  at  the  suit  of  the  other  plainti&  {p). 

Confwwon  by  Confession  by  Defendant.']-— A.  sole  defendant,  or  sfl  the 
defendant  defen&nts  in  ejectment,  may  at  any  time  befiwe  the  return- 
day  confess  the  action  as  to  the  wlwle  of  the  property  bjf 
signing  in  the  presence  of  the  registrar,  or  of  one  of  htf 
clerks,  or  of  an  attorney  of  one  of  the  superior  courts,  and 
attested  by  the  person  in  whose  presence  it  is  signed,  an 
admission  of  the  title  of  the  plaintiff  to  the  property,  and 
of  his  ri^ht  to  the  possession  thereof.  The  registrar,  uj)on 
the  receipt  of  such  admission,  will  forthwith  give  noboc 
thereof  by  post  to  the  plaintiff,  and  the  judge  may  on  the 
return-day,  upon  proof  of  the  signature  of  the  defend^i^  or 
defendants  to  such  admission  by  affidavit  or  otherwise^ 
case  the  same  is  not  attested  by  the  registrar  or  his  clerk, 
and  without  any  proof  of  the  plaintiff's  title,  give  judgment 
for  the  plaintiff  for  the  recovery  of  possession  and  for  ^^^^ 
If,  however,  the  plaintiff  receives  notice  of  such  admisffl^ 
before  the  return-day  he  is  not  entitled  to  any  costs  incurred 
subsequently  to  the  receipt  of  such  notice,  except  the  oosto 
of  attending  the  court  on  the  return-day,  unless  the  judge 
otherwise  orders  (q). 

(n)  Rule  250.  ( p)  Rule  262. 

(o)  Rule  251.  Iq)  Rule  253. 
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Where  one  of  several  defendants  who  defends  sepamtelj    Chap.  Xiv. 

for  a  portion  of  the  property  for  which  no  other  defendant  

defenos^  is  desirous  of  confessing  the  action  as  to  such  por- 
tion and  admitting  the  plaintifrs  title  thereto,  he  may  sign 
a  similar  admission,  describing  such  portion,  and  similar 
proceedings  may  be  taken  thereupon  as  in  the  case  of  a 
confession  of  the  action  as  to  the  whole  of  the  property, 
and  the  action  will  proceed  against  the  other  defen- 
danU(rX 

Jury.']— IS  either  party  require  a  jury  to  be  sum-  Jury, 
monea,  the  action  will  thereupon  be  tried  by  a  jury  in  the 
same  manner  and  sul^'eot  to  the  same  rules  as  ordinary 
actions  which  are  tried  by  juries  (*).     See  anUy  p.  89. 

Evidence.'] — We  have  already  considered  what  evidenoe  ETidenco. 
is  necessary  where  a  landlord  is  seeking  to  obtain  posses- 
sion of  premises  against  a  tenant  who  holds  over  (<),  and 
this  is  applicable  to  cases  of  ejectment  between  landlord 
and  tenant.  In  all  other  cases  the  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title  and  not 
on  the  weakness  of  the  defendant's  (u),  and  he  must  prove 
either  a  title  by  estoppel  or  a  legal  right  to  actual  posses- 
sion. An  equitable  title  will  not  suffice  (x).  The  right  to 
possession  must  be  proved  to  have  existed  on  or  before  the 
oate  of  the  summons.  If,  therefore,  any  notice  or  demand 
be  necessary  to  give  the  plaintiff  a  right  as  against  the 
defendant  to  actual  possession,  it  must  be  shown  that  it 
was  served  before  the  date  of  the  summons  (y). 

Bearing.'] — The  action  of  ejectment  is  tried  in  the  same  Hearing, 
manner  as  ordinary  actions  in  the  county  courts  are  tried, 
•lid  the  question  at  the  trial  is,  except  as  hereafter  m^[i- 
tioned,  whether  the  statement  in  the  summons  of  the  title 
of  the  plainti£&  is  true  or  false,  and  if  true,  then  which 
of  the  plainti&  is  entitled,  and  whether  to  the  whole  or 
part,  and  if  to  part,  then  to  which  part  of  the  ^vo^g^j 
menticmed  in  the  summons,  and  tt^  judgment  is  in  a 
forai  provided  in  the  schedule  to  the  nues,  or  to  the  like 
effect,  with  such  modifications  as  may  be  necessary  to 
meet  the  &cts(;p). 

(r)  Rule  254.  Strachw,  5  T.  R.  110,  note. 

(0  Rule  231.  (z)  Bc€  dem.  Hodtden  v.  Staph, 

(0  Jntt,  p.  18S.      TheM  pro-  2  T.  R.  684. 
ccediogi  cannot  both  be  adopted.  (y)  See  further,  Cole  on  Eject - 

See  Rule  256.  ment  and  Rotcoe  on  Evidence. 

(«)  Per  Lee.  C.  J.,    Martin   v.  (s)  Rule  2S2. 
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P^*^^  ^'  The  description  of  the  property,  or  any  part  of  it  in 

any  summons  or  notice,  is  not  nullified  by  want  of 
"  reasonable  certainty,"  but  the  judge  may,  if  he  sees  fit, 
order  the  description  to  be  amended  at  the  hearing,  or  he 
may  order  an  amended  description  to  be  delivered,  subject 
in  either  case  to  such  terms  as  he  may  think  fit  (a). 

Where  the  title  of  the  plaintiff  appears  to  have  existed 
as  alleged  in  the  summons,  and  at  the  time  of  the  service, 
but  it  also  appears  to  have  expired  before  the  trial,  the 
plaintiff  is  entitled  to  a  judgment  according  to  the  &ct 
that  he  was  so  entitled,  and  for  his  costs  of  smt,  unless  the 
judge  otherwise  orders  (6). 

Where  at  the  hearing  any  defendant  appears,  and  the 
plaintiff  does  not  appear,  the  case  will  be  struck  out,  and 
the  defendant  appearing  has  judgment  for  his  costs.  If 
the  plaintiff  appears  and  no  defendant  appears,  the  plain- 
tiff, on  proof  of  the  service  of  the  summons,  and  of  his 
title,  is  entitled  to  judgment  for  the  recovery  of  posses- 
sion (c). 

Wliere  upon  the  trial  it  is  proved  that  the  defendant  is 
joint  tenant,  tenant  in  common,  or  coparcener  with  the 
plaintiff,  then,  unless  also  an  actual  ouster  of  the  plaintiff 
IS  proved,  the  defendant  is  entitled  to  judgment  and  costs, 
but  if  such  ouster  be  prpved,  then  the  plaintiff  is  entitled 
to  judgment  for  the  recovery  of  possession  and  costs  (c{). 

Special  Ctwtf.]— Where  all  parties  to  an  action  of  eject- 
ment agree  upon  the  facts,  they  may,  by  leave  of  the 
registrar,  state  a  case  for  the  opinion  of  the  judge,  and  the 
action  in  such  case  will  be  heard  and  determined  by  the 
judge  upon  the  &cts  stated  in  such  case.  If,  however, 
the  parties  state  a  case  under  this  rule  they  must  deliver 
to  the  registrar,  six  clear  days  before  the  return-day,  two 
copies,  signed  by  the  parties  or  their  respective  attorneys, 
of  such  case,  with  the  points  to  be  argued  stated  in  the 
margin,  and  the  registrar  must  seal  both  copies,  and  forth- 
with send  one  of  such  cc^ies  to  the  judge  and  file  the 
other  (tf). 

Abatement  Abatement. — The  death  of  a  plaintiff  or  defendant  does 

not  cause  the  action  to  abate,  but  it  may  be  continued  as 
hereafter  mentioned  (/). 

(a)  Rule  2S0.  (rf)  Rule  239. 

(6)  Rule  288.  (e)  Rule  285. 

(e)  Rule  284.  (>^  Rule  240. 
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Wha«  any  party  to  an  action  of  ejectment  dies  before    Chaf.  XIV. 
Uie  return-day,  the  surviving  party  or  parties  thereto  may 
ap^  in  court  on  the  return-day  (^).  beforTreiurn. 

Where  a  sole  plaintiff,  or  one  of  several  plaintiffs  in  day. 
ejectment  claiming  otherwise  than  as  joint  tenants,  dies  Death  of 
before  the  return-day,  the  heir  or  other  legal  representa-  p'^ntiff; 
tive  of  such  deceased  plaintiff,  on  the  return-day,  may 
M)ply  to  the  judge  upon  filing  an  affidavit  of  the  death  of 
the  deceased  plaintiff,  and  of  his  own  heirship  or  other 
representative  character,  for  leave  to  continue  the  action 
in  his  own  name  as  plaintiff,  and  the  judge  may  make  an 
order  granting  such  leave  upon  such  terms  as  to  adjourn- 
ment, and  payment  of  costs,  as  he  shall  see  fit,  and  there- 
upon the  entry  of  the  plaint  in  the  plaint  book  must  be 
amended  by  substituting  for  the  name  of  the  deceased 
pbdntiff  the  name  of  the  appUcant  as  heir  or  other  le^al 
representative,  as  the  case  may  be,  of  the  deceased  plam- 
ti£  The  substituted  plaintiff  cannot  recover  unless  he 
shaU  prove  the  title  of  the  deceased  plaintiff  as  stated  in 
the  summons,  and  also  that  he  is  heir  or  other  legal  repre- 
sentative of  the  deceased  plaintiff,  but  upon  proof  of  such 
title  and  of  his  representative  character  as  alleged  he  is 
entitled  to  judgment  for  the  recovery  of  possession  and 
costs.  If,  however,  the  defendant  does  not  appear  on  the 
letum-day,  the  cause  will  be  adjourned,  and  a  copy  of  the 
order  will  be  sent  by  the  registrar  by  post  or  otherwise  to 
the  defendant  (A). 

Where  one  of  several  plaintiffi  dies  before  the  return- 
day,  and  no  application  is  made  on  the  return-day  by  the 
legal  representatives  of  the  deceased  plaintiff,  the  name  of 
the  deceased  plaintiff  will  be  struck  out,  and  the  action 
will  proceed  and  be  tried  as  between  the  surviving  plain- 
tiff and  the  defendant;  and  the  surviving  plaintiff  will 
have  judgment  for  the  recovery  of  the  whole  of  the  pro- 
perty mentioned  in  the  summons  if  he  proves  himself 
entitled  thereto,  or  if  not,  then  for  the  recovery  of  such 
part  or  share  thereof  as  he  proves  himself  entitled  to, 
and  for  costs  (t). 

Where  judgment  in  ejectment  is  ^ven  for  two  or  more  After  judg- 
plainti£&,  and  one  or  more  of  such  plaintiffs  dies  after  "wenu 
judgment  and  before  execution  is  executed,  the  surviving 
plamtiff  or  plaintiflb  may  apply  to  the  registrar,  upon  an 

ig)  Rule  241.  (0  Rule  248. 

[k)  Rale  242. 
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Part  I.       affidavit   stating  the   death  of  the  deceased  plaintiff  or 

plain  tiffi),  to  make  an  entry  in  the  minute  book  of  the 

death  of  such  plaintiff,  and  strike  out  there&om  the  name 
of  the  deceased  plaintiff  or  plaintifib,  and  to  issue  execu- 
tion for  the  recovery  of  the  possession  of  the  entirety  of 
the  property  and  the  costs ;  but  this  does  not  affect  the 
right  of  the  legal  representatives  of  the  deceased  plaintiff 
or  plaintiffs^  or  the  liability  of  the  surviving  plamtiff  or 
plaintiffs  to  such  legal  representatives ;  and  the  entry  of 
possession  of  such  surviving  plaintiff  or  plaintiff  under 
such  execution  is  considered  as  an  entry  of  possession  on 
behalf  of  such  legal  representatives  in  respect  of  the 
property  to  which  they  are  entitled  as  such  representa- 
tives (ft). 

Where  a  sole  plaintiff^  or  all  the  plaintiflb  in  ejectment, 
shall  die  after  judgment,  but  before  execution  executed, 
any  person  or  persons  entitled  upon  the  death  of  the  plain- 
tiff or  plaintiffs  to  the  property  recovered  may  issue  execu- 
tion, by  leave  of  the  registrar,  upon  proof  of  title  to  the 
benefit  of  the  judgment  upon  substitution  of  their  name  or 
names  as  plaintiffs,  together  with  a  statement  of  his  or 
their  derivative  title  for  that  of  the  original  plaintiff  or 
plaintiffs.  The  registrar  must  give  notice  of  the  substitu- 
tion to  the  defendant  or  defendimts  by  post^  and  execution 
shall  not  issue  upon  the  jud^ent  until  after  six  dear  days 
firom  the  posting  of  the  notice  (/). 
Death  of  Where  a  sole  defendant  or  all  the  defendants  in  an 

defendant  be-    action  of  ejectment  die  before  the  return-day,  any  person 
day  ;'*^™*       oi*  pcTsous  claiming  to  be  entitled  to  the  property  on  the 
death  of  the  defendant  or  defendants  may  apply  at  the 
hearing  to  the  judge,  upon  filing  an  affidavit  stating  such 
death,  and  the  grounds  upon  which  he  claims  the  pro- 

Serty,  for  leave  to  defend  in  the  place  of  the  deceased 
efendant  or  defendants,  and  the  judge  may  make  an 
order  granting  such  leave  upon  such  terms  as  to  adjourn- 
ment and  payment  of  costs  as  he  may  see  fit,  and  there- 
upon the  entry  of  the  plaint  in  the  pliUnt  book  will  be 
amended  by  substituting  the  name  of  the  applicant  for 
that  of  the  deceased  defendant,  and  the  action  will  pro- 
ceed, as  if  the  applicant  had  originally  been  defendant  {m). 
If  no  such  api>lication  is  made  the  action  may  proceed 
and  be  tried  as  in  the  case  of  the  non-appearance  of  a 

(fc)  Rule  244.  (»)  Rule  247. 

(0  Rulei  245,  201. 
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defendant^  kad  the  plaintifl^  upon  proof  of  the  service  of   Chap.  XIV. 
the  fommons  and  othis  title  to  the  property,  b  entitled  to  


If  DO  Boch  Bpi^ication  is  made  %nj  pa»on  claiming  to 
be  entitled  to  the  property  upon  the  death  of  the  defendant 
or  de&nduits  may  apply  for  a  new  trials  upon  filing  an 
affidarit  stating  the  aeath  of  the  d^endant,  the  grounds 
upon  which  he  claima  the  property,  and  that  he  had  no 
notice  or  knowledge  of  the  summons  before  the  return-day 
th^eof :  and  if  the  ju^e  orders  a  new  trial,  the  name  of 
the  ap{dioant  must  be  substituted  for  that  of  the  deceased 
defendant  in  the  minute  book  and  summons,  and  the 
action  will  proceed  as  if  the  applicant  had  originally  been 
ddkidant;  and  if  the  judge  refuses  a  new  trial,  he  may 
(Mder  the  applicant  to  pay  die  costs  of  the  application. 

The  above  provisions  are  to  apply  in  the  case  of  the 
death  before  the  return-day  in  ejectment  of  one  of  several 
defendants  who  defends  separately,  whether  any  other 
defeidant  defends  for  the  same  property  or  not  (n). 

Where  a  soie  defendant  or  aU  tne  defendants  in  eject-  After  judg. 
ment  dies  after  judgment,  the  plaintiff  nevertheleffl  is  "*°^ 
entitled  to  proceed  by  execution  for  the  recovery  of  pos- 
flMion,  and  to  proceed  by  summons  in  the  nature  of  a 
scire  fedas  fer  the  recovery  of  the  costs  against  the  Iwal 
personal  representatives  <£  the  deceased  defendant  or  de- 
Aidants  (o). 

Where  befere  or  after  the  return-day  one  or  more  <^ 
Bereral  defendants  in  ejectment  who  defend  jointly  dies, 
the  name  of  the  deceased  defendant  will,  upon  application 
of  either  party,  and  upon  proof  of  the  death,  be  struck 
OQt,  and  the  action  will  proceed  against  the  survivii^ 
defeidant  or  defendants  (p). 

Ejectment  by  Mortgagee,'] — Where  the  action  is  brought  Ejectment  by 
by  a  mortgage  or  any  person  claiming  under  him  for  the  ™o^^«8««' 
recovery  ot  the  possession  of  any  mortgaged  property,  and 
IK)  suit  is  then  depending  in  any  superior  court  of  equity 
or  in  any  county  court,  touching  the  foreclosure  or  re- 
demption of  such  mortage,  a  defendant  or  anv  of  the 
defendants  who  have  the  right  to  redeem  such  mort- 
gage may,  ten  clear  days  at  least  before  the  return-day, 
pay  into  court  such  sum  of  money  as  may  be  due  for  prin- 

(»)  Role  240.  (p)  Rule  246. 

(o)  Role  24S,  and  lee  Rule  202. 
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P^*^^  ^'       cipal    and   interest   on    such  mortgage,  and  for  coste. 

The  registrar  will  thereupon  give  notice  by  post  to  the 
plaintiff  of  such  payment  into  court,  and  on  the  return- 
day  if  the  plaintiff  does  not  appear,  or  if  he  appears  and 
agrees  to  accept  the  sum  paid  into  court  for  principal, 
interest,  and  costs,  or  if  the  judge  determines  that  the 
sum  paid  into  court  is  sufficient,  the  court  must  order  the 
plaintiff  within  a  certain  time,  at  the  defendant's  expense, 
to  re-convey  the  mortgaged  property,  and  to  deliver  up  to 
the  defendant  all  the  title  deeds  and  writings  relating 
thereto.  If,  however,  the  judge  determines  that  the  sum 
paid  into  court  is  not  sufficient,  he  must  determine  what 
nirther  sum  is  due  to  the  plaintiff  for  principal,  interest, 
and  costs,  and  order  the  same  to  be  paid  into  court  by  the 
defendant  on  a  day  to  be  fixed,  and  further  order  that 
upon  such  further  payment  into  court  the  plaintiff  shall, 
within  a  certain  time,  at  the  defendant's  expense,  re-con- 
vey the  mortgaged  property,  and  deliver  up  to  the  de- 
fendant all  the  title  deeds  and  writings  relating  thereto, 
and  that,  upon  default  being  made  in  payment  of  such 
further  sum,  that  execution  shall  issue  for  the  recovery  of 
possession  of  the  property  and  costs. 

Where  the  judge  finds  the  payment  into  court  insuffi- 
cient, and  the  defendant  makes  de&ult  in  payment  of  the 
further  sum  found  by  the  judge  to  be  due,  and  the  plaintiff 
issues  execution  for  the  recovery  of  possession,  the  regis- 
trar, upon  the  application  of  the  defendant,  must  repay  to 
him  the  sum  beiore  paid  into  court ;  but  the  registrar  will 
not  pay  out  to  the  plaintiff  the  sum  paid  into  court  unda* 
this  provision,  except  the  costs  last  mentioned,  unless  he 
is  satisfied  by  the  afadavit  of  himself  or  of  his  attorney  that 
the  plaintiff  has  re-conveyed  the  mortgaged  property  to  the 
defendant,  and  has  delivered  up  to  him  all  the  title  deeds 
and  writings  relating  thereto  (9). 

Execution.  Execution.'] — Where  judgment  is  given  for  the  plaintiff, 

execution  may  issue  upon  a  day  to  be  named  in  tne  judg- 
ment ;  and  if  no  day  be  named,  then  it  may  issue  after  the 
expiration  of  fourteen  dear  days  from  the  daj  on  which 
judgment  shall  have  been  given,  unless  the  judge  shall 
otherwise  order  (r). 

Where  the  judgment  is  for  recovery  of  possession  and 
costs,  there  may  be  either  one  warrant  or  separate  warrants 

(7)  Rule  266.  cution,  see  ante,  p.  41. 

(r)  Rule  236.    For  feet  on  eze- 
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of  execution  for  the  recovery  of  possession,  and  for  the    Chaf.  XIV. 
oostey  at  the  election  of  the  plaintiff  («). 

Where  judgment  is  for  the  defendants  or  any  of  them, 
execution  maj  issue  for  costs  against  the  plainti&  upon  a 
daj  to  be  named  in  the  judgment;  and  if  no  day  be  named, 
then  it  may  issue  after  the  expiration  of  fourteen  clear  days 
from  Uie  day  on  which  judgment  shall  have  been  given, 
unless  the  judge  shall  otherwise  order  (0- 

Fees  to  Counsel  and  Attorneys  J] — By  sect.  15  of  30  &  Feet  to  counsel 
31  Vict  c.  142,  the  judges  of  the  county  courts,  nomi-  »nd  attorneyt. 
Dated  by  the  Lord  Chancellor  under  sect.  33  of  19  &  20 
Vict  c  108,  are  empowered  to  frame  a  scale  of  costs  in 
ejectment  and  other  proceeding  authorized  by  the  first- 
mentioned  act.  The  scale  will  be  found  in  Chapter 
XVIIL 

(#)  Role  287.  (0  Role  238. 
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before  plaint. 


CHAPTER  XT, 


REPXXVr^. 


!f  athur  of  Actio !r,  ajtd  Ir- 
an Dicriosr,  -206. 

Prmeni  Prmetiee, 
PLAfJT  A5D  Si-irJfO!f»,  STiO. 


In  wikatKrj  Cuol 
ami  B^fnt, 


Cestioiluu,  21  J. 


Nrttmre  f^  Action.\ — R^^rplevin  b  a  re-Arir?ay  to  the 
own#iT  of  hi)«  cattle  or  gofAs  which  faaxe  been  wronrfiflv 
distrained  or  taken  from  him,  upon  sarecj  that  he  will 
puT5<ne  the  action  again<9t  him  who  di^rained  a  . 

It  lies  in  nearly  every  caae  of  an  alleged  wron^^il  taJdn^ 
ofgood3(6);  hut  proceedings  in  the  coon tr  court  under 
the  act  19  &  2f)  \  ict.  c  Kj8,  conld  fonnerir  be  had  oolv 
in  the  two  most  ordinary  cases ;  riz.,  of  di«treas  for  poit 
and  damage  feasant.  Xow,  howerer,  by  aect.  22  of  «  Tlic 
Common  I^w  Procedure  Act,  I860  "7 c),  jorisdictiaa  is 
given  in  all  cases  of  replevin.  In  cases  of  distres  for  rent 
the  county  court  has  jurisdiction,  althoogfa  the  title  to  the 
premises  is  disputed,  unless  the  proper  steps  for  removal 
of  the  plaint  by  certicrtari,  which  wfll  be  nodoed  pre- 
sently, bave  been  taken  {d). 

Proeeedinffi  before  PlainL'\^VniTl  recently  the  sheriflT 
was  the  proper  officer  to  re-deliver  goods  sought  to  be 


(a)  Co.  LitU  146  b;  hue.  Ak 
"  Replrrin/' 

(b)  Otifrgt  V.  Ckamhers,  11  M.  & 
W«  ]49{  AiUn  T.  Sharp,  2  Exeh. 
962 1  Methr  v.  Le4aker,  1  E.  &  B. 
«I».  The  taking  is  eMentbl  in  re- 
plevin. Although  trover  or  detinue 
will  lie  for  the  wrongful  witbholdinij^ 
tit  goods  after  a  demand   by   the 


owner,  replevin  win  not  lie  hi  sorb 
a  ease.  MeniiU  v.  BImkt.  6  E.  Sr  B. 
Si2. 

(c)  23  Ac  24  Viet.  c.  126. 

{d)  JL  T.  ammes,  1  E.  ft  B.  855 ; 
5.  a,  22  L.  J.,  a  B.  223;  17  Jur. 
563 ;  Pordkmm  v.  Aken,  4  B.  ft  S. 
678 ;  5.  C,  S3  L.  J.,  Q.  B.  67. 
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Tepleriedy  and    he,  upon  oomplamt  made  to   him,  was    Chaf.  XV. 

Isound  to  replevy  without  writ  (e). 

Bj  19  &  20  Vict  c  108,  howerer,  the  power  of  the 
ihenff  aa  to  the  granting  of  replevinB  is  taken  awaj,  and 
given  to  the  registrars  of  the  county  courtly  in  their 
respectiTe  districts. 

Re-delivery  of  Goods.'] — The  sheriff,  upon  complaint  Re-deliTeryof 
nuide  to  him,  was  bound  to  replevy  without  writ.  v*^*^ 

Bj  19  &  20  Vid^  c  108,  s.  63,  the  powers  and  respon*  Former  prac 
sibihtiea  of  the  sheriff  with  respect  to  replevin  bonds  and  ^^* 
repleiina  ceased,  but  the  power  which  any  other  person 
posMiBWiR  to  grant  replevins  is  left  untouched  («)•  The 
sheriff  was  bound  to  take  pledges  from  the  plaintiff  to 
prosecute  his  suit,  and  to  return  the  goods,  ii  it  should 
be  so  adjudged ;  and  he  was  liable  if  he  took  insufficient 
pledges  (/).  The  registrar  of  a  county  court  is  not  so 
iiabfe,  as  he  is  only  to  approve  of  replevm  boods  (^). 

The  plaintiff  may  now  also  commence  his  action  in  a 
superior  court  at  once,  instead  of  in  the  county  court,  as 
was  formerly  necessary  (h). 

The  r^istrar  of  the  oounty  court  of  the  district  in  which 
any  distress  subject  to  replevin  may  be  taken  must  approve 
of  replevin  bonds,  grant  replevins,  and  issue  all  necessary 
pfooess  in  relation  to  them ;  and  the  process  is  executed 
by  the  bailiff  (t). 

The  registrar,  at  the  instance  of  the  party  whose  goods  Pr««ent  pr«c. 
have  been  distrained,  is  to  cause  the  same  to  be  repfovied  ^^®* 
to  snoh  party  on  his  giving  security,  at  his  option,  either 
to  prosecute  an  action  agamst  the  distrainer  m  the  supe* 
nor  oourt  or  in  the  county  court,  as  here^ter  shown  (A). 
The  bond  is  to  be  given  to  the  distrainer  (/),  unless  the 
replevisor  shall  deposit  a  sum  of  money^  which  he  may 

>io  ill  consequences  will  arise  to  the  registrar  upon 
granting  a  replevin  where  the  goods  are  not  repl9visal>]e, 

(«)  Stat.  lf«rl«Mdge,  3  Init  18S.  (/)  Btmm  ▼.  PatUrum,  19  Vin. 

Whin  A  lurd  of  a  fiaqchice  had  a  Abr,  399, 

prescriimve  right  to  grant  replevini  (^)  19  &  20  Vict  c.  108,  s.  63, 

in  the  tame  manner  as  the  theriir  p.  424. 

had   befofe  the   statute  of  Marie-  (A)  lb.  s.  66,  p.  425. 

bridge,  the  sherifThad np  jarifdiction  (<)  lb,  s,  63,  p.  424, 

vilhui    the    Ubeity   ef   fuoh    lord.  (Ar)  lb.  s.  69,  p.  404. 

Mmatfy  T.  Dawton,  1  N.  (b  P.  763{  (/)  lb.  s.  70,  p.  431. 

Canh.  380.  (m)  lb.  s.  71,  p.  431. 
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Part  t.  except  where  the  goods  are  distrained  under  a  judgment 
of  a  court  or  a  conviction  before  justices,  in  which  cases 
the  registrar  would  be  liable  to  an  attachment  (n). 

The  registrar,  upon  the  application  of  a  partj  desirous 
of  replevying  his  goods^  must  require  him  to  state  whether 
he  proposes  to  sue  in  a  superior  court,  or  in  the  county 
court,  and  to  give  him  the  names  of  the  householders  whom 
he  proposes  as  his  sureties. 

The  party  desirous  of  replevying  must  obtain  the  con- 
sent of  two  suflScient  householders  of  the  county  in  which 
the  distress  was  made,  and  give  notice  of  their  names  to 
the  registrar  of  the  court  in  the  district  of  which  the  dis- 
tress hs^  been  taken,  and  to  the  distrainer,  stating  wh^her 
he  intends  to  prosecute  his  action  in  the  superior  court  or 
in  the  county  court,  or  if  he  is  prepared  to  make  a  deposit 
in  lieu  of  finding  securitv,  he  should  so  state.  If  he  in- 
tends to  sue  in  the  superior  court,  he  must  find  security  for 
the  amount  of  the  aUeged  rent  or  damage,  and  the  costs 
of  the  cause,  and  if  in  the  county  court,  for  the  allied  rent 
or  damage,  and  the  costs  of  the  cause.  The  sureties  must 
make  an  affidavit  of  justification,  unless  the  opposite  party 
dispenses  with  it  (o),  which  may  be  sworn  to  before  the 
registrar,  or  any  other  person  authorized  to  take  affi<lar 
vits(p).  The  registrar,  upon  the  receipt  of  the  notice, 
must  ffive  notice  to  both  parties  of  the  day  and  hour  on 
which  he  proposes  that  the  bond  is  to  be  executed,  and  m 
his  notice  to  the  obligee  state,  that  if  he  has  any  valid  ob- 
jection to  make  to  the  sureties,  it  must  then  be  made  (j). 
Upon  the  bond  being  executed,  he  will  issue  his  warrant 
to  the  high  bailiff  to  deliver  the  goods  to  the  plaiiitiff(r). 
If  the  plaintiff  elect  to  sue  in  the  county  court,  he 
must  enter  his  plaint  within  one  month  finom  the  date  of 
giving  security ;  if  in  the  superior  court,  he  must  com- 
mence his  action  within  one  week,  and  he  must  be  pw- 
pared,  under  the  penalty  of  forfeiting  his  bond  (unless 
judgment  in  such  action  be  obtained  by  defiwilt),  to  prove 
before  the  court  that  he  had  good  ground  for  behenng 
either  that  title  to  some  corporeal  or  incorporeal  here- 
ditament, or  to  some  toll,  marW,  fair  or  fi»nchise  was  in 
question,  or  that  the  rent  or  damage  exceeded  20/.  (*)• 

(n)  Bull.  N.  P.  c.  4.  p.  58.  (q)  Rule  181.  ^ 

(o)  Rule  182.  (r)  19  &  20  Vict,  c  108,  «■  ^ 

(p)  19  &  20  Vict.  c.  108,  8.  58,       64,  p.  425. 
p.  890.  («)  lb.  fl.  ^5,  p.  425. 
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PlaiRt  and  Summons.^ — The  plaint  must  be  entered  in     Chap.  XV. 
tlie  court  holden  for  the  district  wherein  the  distress  was 
taken  (t).     Xo  other  cause  of  action  may  be  joined  in  the 
same  summons  (i£). 


Plaint  and 
lummoDs. 


I^arliculars.']  —  On  entering  the   plaint^  the  plaintiff  Particulart. 
must  specify  and  describe  in  a  statement  of  particulars, 
the  cattle,  or  the  several  goods  and  chattels  taken  under 
the  distress,  and  of  the  taking  of  which  he  complains  (or). 

Hearing.] — Actions  of  replevin   are  tried  like   other  Hearing, 
actions,  in  a  summary  way  (y).    Either  party  may  demand 
a  jury,  in  which  case  the  proceedings  will  be  the  same 
as  in  other  cases  (2).     See  antey  p.  89. 

The  defendant,  or  avowant,  as  he  is  commonly  called.  Defendant's 
may  show  that  the  goods  were  not  seized  within  the  dis-  evidence. 
trict  of  the  court.  He  may  also  justify  the  seizure  of  the 
goods,  by  showing  that  they  were  properly  distrained  for 
rent,  or  otherwise.  In  the  case  of  distress  for  rent,  he 
must  show  a  demise  at  a  fixed  rent ;  a  mere  agreement 
for  a  lease  will  not  suffice  (a),  unless  the  tenant,  having 
entered  andpaid  rent,  has  become  a  tenant  from  year  to 
year(&).  The  defendant  must  also  show  the  amount  of 
rent  in  arrear,  and  the  value  of  the  goods  distrained  (c). 
If  the  defendant  be  only  bailiff,  and  his  authority  is  de- 
nied, he  must  prove  it ;  a  recognition  of  his  acts  by  the 
landlord  will  suffice,  even  if  it  is  made  after  action  (d). 

Where  the  defendant  has  taken  the  distress  damage 
feasant,  the  same  evidence  is  necessary  as  in  trespass  to 
real  property  (e). 

The  plaintiff  may  deny  the  tenancy,  or  that  he  holds  PlaintifTg 
at  any  rent  certain  (/ ),  or  show  that  he  was  holding  over  evidence, 
iifter  notice  to  quit  from  the  landlord  (g).     He  may  also 
show  that  the  defendant's  title  expired  before  the  rent 
became  due  (A);  or  that  he  has  been  evicted  by  his  land- 
lord or  a  third  person  claiming  by  title  paramoimt  (i) ; 

(0  9  &  10  Vict.  c.  95,  I.  120,  (d)  Knight  ▼.  Beneit,  8  Bing.  361. 

p.  424,  and  see  amU,  p.  75,  as  to  the  (e)  Sheape  ▼.  Cuipeper,  1  Lev.  255. 

aerrice  of  the  summons.  {d)  Whitehead  ▼.  Tayior,  10  A.  & 

(«)  Role  259.    See  also  Mungeam  £.210. 

T.  WheatUy,  6  Exch.  88 ;  5.  C,  2  L.  (e)  Ante,  p.  123. 

M.ft  P.  30;  15  Jur.  110.  (/)  tUgnart  v.  Porter^  7  Bing. 

(x)  Role  260.  451. 

(5)  Rule  261.  (g)  Jenner  v.  CUgg,  1  M.  &  R. 

(«)  Rule  106.  213. 

(a)  Hayward  ▼.  Htuwell,  6  A. &  £.  (A)  Dovm  ▼.  Cooper,  2  Q.  B.  256. 

S65.  (t)  Hopcrqft  v.  Keys,  9  Bing.  618. 

P-N.  P 
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Certiorari. 


Assessment  of 
value  of  goods 
and  rent ; 


Part  I.  he  may  also  show  that  there  is  no  rent  in  arrear ;  or  that 
defendant's  title  to  it  has  been  barred  by  the  Statute  of 
Limitations  (A);  that  he  has  paid  it  to  the  landlord,  or 
under  compulsion  to  a  superior  landlord,  or  to  a  mortgage 
annuitant,  claiming  by  prior  title  (/).  The  plaintiff  may 
also  prove  a  tender  oi  the  amount  of  rent,  A  tender 
made  before  the  distress  makes  the  taking  unlawfol;  if 
made  after  the  distress,  and  before  impounding,  it  makes 
the  detention  unlawful ;  after  impounding  it  is  bad  (m). 

Judgment  in  Judgment."] — The   judgment   in  replevin  in   ordinary 

o.dinary  cases,  cases,  whether  for  plaintiff  or  defendant,  is  in  the  fonn 
prescribed  by  the  rules  of  court,  or  to  the  like  effect  (n). 

Where  the  distress  has  been  for  rent,  and  the  defendant 
succeeds  in  the  action,  if  the  defendant  requires  it,  the 
judge,  if  the  cause  be  tried  without  a  juiy,  and  the  jury,  if 
the  cause  be  tried  with  a  jury,  must  find  the  value  of  the 
goods  distrained.  If  the  value  be  less  than  the  amount 
of  rent  in  arrear,  judgment  must  be  given  for  the  amount 
of  such  value ;  but  it  the  amount  of  the  rent  in  arrear  be 
less  than  the  value  so  found,  judgment  must  be  given  for 
the  amount  of  such  rent,  and  judgment  for  such  amount 
may  be  enforced  in  the  same  manner  as  any  other  judg- 
ment of  the  court  (o). 
or  damage.  Where  the  distress  was  for  damage  foasant,  and  the  de* 

fendant  is  entitled  to  judgment  for  a  return,  if  the  plaintiff 
requires  it,  the  judge  or  jury,  as  the  case  may  he,  must 
find  the  amount  of  the  damage  sustained  by  the  defendant^ 
and  judgment  will  then  be  given  in  &vour  of  the  defen- 
dant, in  the  alternative,  for  a  return,  or  for  the  amount 
of  the  damage  so  found  {p). 

Certiorari.  Certiorari.'] — The  removal  of  the  plaint  by  the  defen- 

dant into  a  superior  court  must  be  by  certiorari^  the 
application  for  which  should  be  made  to  a  judge  at 
chambers,  and  not  to  the  full  court  (q).     The  defendant 


(k)  Owen  ▼.  De  Beauvoir,  16  M.  & 
W.  547. 

(/)  Tayhr  v.  Zamira,  6  Taunt 
524;  Johnson  ▼.  Jonei,  9  A.  &  E. 
809. 

(m)  SU  Carpentert*  Cate,  8  Rep. 
^'^      1  Smith's  L.C.  1 32 (6th  edit.); 


U6a 


Ladd  V.  T/iomoM,  12  A.  &  E.  177; 
fVeit  ▼.  Knibbt,  4  C.  B.  172. 

(»)  Rule    261.     See    Form    57, 
App. 


(o)  Rule  262.  See  Form  99, 
App.  This  is  in  analog  to  the 
proceedings  upon  a  writ  of  inquiry 
under  sut  17  Car.  2»  c.  7,  s.  2.  See 
2  Chitt  Archb.  1078  (Uth  edit.). 

(p)  Rule  263.  See  Bacon's 
Abridg.  '*  Replevin.*'  Sec  Form 
100,  App. 

(q)  Bowen  v.  Evans^  3  Exch.  Ill; 
5.  C,  6  D.  &  L.  193;  18  L.  J., 
Exch.  38. 
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must  give  security  for  an  amount  not  exceeding  150/.  to  Chaf.  XV. 
be  aporoTed  of  by  the  master  of  the  court,  conmtioned  to 
defend  the  action  with  effect,  and,  unless  the  replevisor 
discontinues  or  does  not  prosecute  the  action  or  becomes 
nonsuit,  to  prove  before  the  superior  court  that  the  de- 
fendant had  good  ground  for  beheving  either  that  the  title 
to  some  corporeal  or  incorporeal  herc^tament,  or  to  some 
toll,  market,  fair  or  firanchise  was  in  question,  or  that  the 
rent  or  damage  in  respect  of  which  the  distress  was  taken 
exceeded  20/.  (r).  This  mode  of  procedure  is  substituted 
fijT  that  given  by  the  9  &  10  Vict.  c.  95,  s.  121,  now 
repealed.  Under  this  section  it  was  held  that  its  require- 
ments must  be  complied  with,  and  that  a  party  coula  not 
proceed  under  sect.  90,  and  obtain  the  writ  of  certiorari 
by  leave  of  the  judge  of  a  superior  court  without  such 
declaration.  Where,  however,  a  writ  had  been  so  ob- 
tained, the  court  refused  to  quash  it,  as  it  appeared  that 
at  the  time  when  the  motion  was  made  the  judge  of  the 
county  court  had  not  acted  upon  it  {$). 

It  was  also  held  that  the  preliminaries  required  by  the 
9  &  10  Vict.  c.  95,  s.  121,  were  not  conditions  precedent 
to  the  validity  of  the  bond.  Where  the  judge  of  the 
county  court,  instead  of  taking  the  bond  to  the  other  partv 
in  the  suit,  as  required  by  the  statute,  took  it  to  himself 
as  hifl  trustee,  and  the  suit  was  prosecuted  in  the  court 
above,  but  wiUiout  eflfect,  so  that  the  bond  was  forfeited; 
the  judge  of  the  countv  court  having  brought  an  action 
upon  the  bond,  it  was  held  that  the  bond  was  valid  as  a 
voloDtaiy  bond(Q. 

ApptaLI—I^^  19  &  20  Vict.  c.  108,  s.  68,  an  appeal  is  Appeal 
given  in  replevm  where  the  amount  of  rent  or  dama^ 
exceeds  20/. ;  upon  the  same  grounds  and  subject  to  me 
same  conditions  as  in  other  plamts  (u). 

(r)  19  &  20  Vict  c.  108.  s.  67.  effect"  were  applicable  to  the  re- 

(«)  Mitmgeam  ▼.  Wheatlei/t  6  Excb.  moval  of  a  plaint  by  a  defendant  as 

S8  i  5.  O,  2  L.  M.  &  P.  80.  well  as  to  the  removal  by  a  plaintiff, 

( t)  Si4n^fUld  T.  Hellawellt  7  Excb.  and  that  the  defendant  was  bound,  so 

27t,    See  also  Tummaiu  y.  Ogte,  6  far  as  he  could,  to  carry  the  suit  to  a 

£.  ft  B.  571 ;  S,  C,  25  L.  J.,  Q.  B.  successful  termination. 

403,  in  which  it  was  held  that  the  (u)  See  Chap.  XX.,  pott, 

words  "  to  prosecute  the  suit  with 
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CHAPTER  XVL 

SOIMARY  PROCEDURE  ON  BELLS  OF  EXCHANGE, 
UNDER  18  &  19  ncT.  C.  67. 

Jur'adiciion  of  County  Court,  Leave  to  defend^  and  Hearing, 

Plaint    and  Judgment    hy   De-      Setting  aside  Judgment, 
fault. 

Jurisdiction  Jurisdiction  of  Connty  Cottrt,^ — By  **  The   Summary 

ofcoantjcoort  Procedure  on  Bills  of  Exchange  Act,  1855"  (18  &  19 
Vict.  c.  67),  a  new  and  more  speedy  mode  of  proceeding 
for  the  recovery  of  bills  of  exchange  and  promissory  notes 
in  the  superior  courts  of  common  law  was  created; 
whereby,  after  issuing  a  writ  in  the  form  given  by  that 
act,  and  filing  an  affidavit  of  service,  personal,  or  an  order 
to  proceed  as  proWded  by  the  Common  Law  Procedure 
Act,  1852,  the  plaintiff  may  sign  judgment  and  issue  exe- 
cution, unless  the  defendant  discloses  by  affidavit  a  defence, 
and  obtain  leave  from  a  judge  to  appear  to  the  writ,  and 
defend  the  action.  By  sect.  9  of  this  act  power  was  given 
to  the  Queen  in  Council  to  extend  the  provisions  of  it  to 
inferior  courts  of  record. 

By  an  Order  in  Council,  dated  the  30th  of  January, 
1856,  they  were  extended  to  the  county  courts,  and  by 
'  the  Coimty  Court  Rules,  1856,  both  rules  and  forms  were 
given,  applying  the  provisions  of  the  statute  to  the  prac- 
tice of  the  court  (a).     By  an  order  of  the  27th  July,  1863, 

(a)  Sect.  4  of  19  &  20  Vict.  c.  be  construed  together  as  one  act ; 
108,  enacted  that  the  provisions  of  and  sect.  5  takes  away  costs  where 
thit  act,  which  apply  to  any  debt  not  more  than  20/.  is  recovered  in 
not  exceeding  20/.»  shall  apply  to  an  action  of  contract.  The  result 
such  debt,  notwithstanding  the  same  of  these  sections  seems  to  be,  though 
shall  be  claimed  u})on  bill  of  ex-  the  meaning  is  not  very  clearly  ex- 
change, &c.,  and  notwithstanding  pressed,  to  deprive  a  plaintiff  of 
the  18  &  19  Vict.  c.  67.  Sect  30  cosu  if  he  recovers  not  more  than 
of  19  &  20  Vict.  c.  108,  which  20U  under  the  Bills  of  Exchange 
took  away  cosU  on  judgments  for  Act  Under  the  45th  section  of  the 
lets  than  20/.,  is  now  repealed  by  19  &  20  Vict  c.  108,  the  judge  may 
sect.  33  of  30  &  31  Vict  c.  142.  order  payment  by  instalments, 
But  sect  34  of  the  last- mentioned  though  the  judgment  may  have 
act  enacts  that  that  act,  and  {inter  been  obtained  by  default. 
alia)  the  19  &  20  Vict  c  108«  shall 
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the  preceding  order  is  altered,  and  the  provisions  of  the    Chaf.  XVI. 
act  are  not  to  apply  where  a  less  sura  than  10/.  is  claimed. 

A  proceeding  under  this  act  must  be  commenced 
within  six  months  after  a  bill  or  note  has  become  due 
and  payable  (6);  and  it  would  seem  that  it  is  optional  to 
a  plaintiff  to  proceed  under  this  act,  or  by  the  ordinary 
procedure  of  the  court.  The  powers  given  by  the  act 
apply  to  the  notarial  expenses,  as  well  as  to  the  amoimt 
of  the  bill  or  note  (c). 

A  judge  may,  if  he  thinks  fit,  order  the  bill  or  note 
proceeded  upon  to  be  forthwith  deposited  with  an  officer 
of  the  court,  and  to  order  that  all  further  proceedings  be 
Btayed  until  the  plaintiff  gives  security  for  costs  (rf). 
When  the  judge  is  absent,  this  power  may  be  exercised 
by  the  registrar  («). 

Plaint  and  Judgment  by  Default.'] — The  summons  on  plaint  and 
the  plaint  is  to  be  served  personally,  but  where  the  judge  judgment  by 
is  satisfied  that  the  bailiff  has  made  all  reasonable  efforts  to  '' 

eflfect  personal  service,  or  that  the  summons  has  come  to 
the  defendant's  knowledge,  or  that  he  wilfully  evades  ser- 
vice, the  jud^e  may  order  that  the  plaintiff  may  proceed 
as  if  personal  service  had  been  effected,  subject  to  such 
conditions  as  to  him  may  seem  fit  {f).  On  filing  an  affi- 
davit of  personal  service  of  the  summons,  or  the  order  to 
pn)ceed,  above  mentioned,  the  plaintiff  may,  unless  the 
defendant  has  obtained  leave  to  defend,  at  once  sign  judg- 
ment (^).  In  this  case  no  order  or  judgment  need  be 
served  on  the  defendant  (A). 

Leave  to  defend^  and  Hearing,'] — If   the   defendant.  Leave  to  de- 
within  twelve  days  from   the   service  of  the  summons,  j"^"^!  *"^ 
makes  application,   the  judge   (or  registrar  in   his   ab-    ®*""*' 
fience)(i)  must  give  him  leave  to  appear  to  the  summons 
and  defend  the  action,  upon  his  paying  into  court  the  sum 
indorsed  on  the  summons,  or  on  affidavits  satisfactory  to 
the  judge,  which  disclose  a  legal  or  equitable  defence,  or 
such  facts  as  would  make  it  incumbent  on  the  holder  to 

(&)  IS  &  19  Vict,  c  67,  8.  1,  App.  bill  or  note  separately  liable  wbom 

(f)  lb.  8.  5.  the  holder  sought  to  charge,  but 

(^  lb.  t.  4.  this  is  now  unnecessary. 

(0  Order   in   Council,   SO  Jan.  {g)  18  &  19  Vict.  c.  U 


lM6.App.  (A)  Rule  274, 

(/)  Rule  271.     By  the  late  rules  -   • 

*  Kparate  plaint  was  required  to  be 
eatfred  against  each  party  to  the 


*do,  App.  (A)  Itule  27 't. 

(/)  Rule  271.     By  the  late  rules  (t)  Order    in  Council,    30    Jan. 

*  fejHuite  plaint  was  required  to  be       1856,  App. 
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Part  I.  prove  consideration  or  such  other  facts  as  the  judge  may 
'  deem  sufficient  to  support  the  application,  and  on  sucn 

terms  as  to  security  or  otherwise,  as  the  judge  thinks 
fit  (J).  Where  a  defendant  so  applies,  he  must  satisfy 
the  judge,  or  in  his  absence  the  registrar,  by  affidavit  that 
good  grounds  exist  for  granting  leave  to  defend.  He  must 
kave  with  the  registrar  the  affidavit,  and  a  copy,  and,  if 
required  by  the  judge  or  registrar  so  to  do,  give  security 
as  above  (A). 

It  has  been  held  in  the  superior  courts,  that  an  affidavit 
for  leave  to  appear  and  defend  need  not  disclose  a  defence 
with  the  certainty  necessary  in  a  plea ;  but  it  is  enough  if 
it  discloses  reasonable  and  plausible  grounds  for  supposing 
that  there  is  a  defence.  And  the  courts  will  not  require 
the  amount  to  be  paid  into  court,  or  impose  any  terms 
upon  the  defendant,  unless  the  defence  appears  to  be  vex- 
atious, or  not  to  be  set  up  bona  fide  (/). 

Where,  in  an  action  by  drawer  against  acceptor,  an  affi- 
davit stated  that  the  bill  had  been  accepted  for  the  price 
of  coals  supplied  to  a  company,  of  which  the  defendant 
was  manager,  and  the  business  of  which  had  since  been 
transferred  to  another  company,  who  had  agreed  to  pay 
the  plaintiff  for  coals,  and  that  the  plaintiff  had  re-invoiced 
the  coals  to  the  latter  company,  and  had  told  the  defen- 
dant that  they  would  pay,  and  that  he  should  look  to  them, 
and  not  to  the  defendant,  for  payment ;  the  court  thought 
it  sufficient  and  allowed  the  defendant  to  defend  the 
action,  it  being  reasonably  probable  that  there  might,  upon 
the  facts,  be  a  defence,  either  on  the  ground  of  exonera- 
tion firom  the  acceptance,  or  of  acceptance  of  the  substi- 
tuted liability  of  third  parties,  although  an  agreement 
with  the  plaintiff  was  not  definitely  stated,  but  only  evi- 
dence of  it(m). 

Where  a  defendant  has  obtained  leave  to  appear  and 
defend  an  action  brought  under  the  18  &  19  Vict.  c.  67, 
the  court  will  interfere  to  set  aside  such  order  if  it  is  ob- 
tained fraudulently  (ra). 

Where  leave  is  given  to  defend,  the  registrar  must 
appoint  the  cause  to  be  heard  at  the  first  convenient  sitting 
to  be  held  after  leave  is  granted,  and  send  to  the  plaintiff 

(j)  18  &  19  Vict.  c.  67.  ».  2.  56 ;  S.  C,  86  L.  J.,  Exch.  83. 

{k)  Rule  272.  See  Forms  14—17,  (w)  Clay  ▼.    TuHey,   27   L.   J., 

A  pp.  Exch.  2. 

(/)  Agra  and  Afatterman*t    Bank  (n)  Pollock  ▼.  Tumoek,  1  H.  &  N. 

(LimUed)  v.  Leighton,  L.  R.,  2  Exch.  741  ;  5.  C,  3  Jur.,  N.  S.  92. 
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notice  thereof,  according  to  the  fonn  given  in  the  schedule.    Chap.  XVI. 
together  with  a  copv  of  the  affidavits  made  by  the  defen- 
dant.    He  must  also  send  to  the  defendant,  by  post,  a 
notice  according  to  the  form  (o). 

The  defendant  is  not,  at  the  hearing,  limited  to  the 
grounds  of  defence  disclosed  by  the  affidavit,  upon  which 
he  obtained  leave  to  defend  (p). 

Setting  aside  Judgment.^ — The  judge  may,  under  special  Setting  Mide 
circumstances,  set  aside  the  judgment,  and,  if  necessary,  J"<^8™««*^ 
stay  or  set  aside  execution,  and  give  the  defendant  leave 
to  appear  and  defend  if  it  seems  to  him  reasonable,  and  on 
such  terms  as  he  thinks  just  (q).  The  application  to  set 
aside  a  judgment  must  be  made  to  the  judge,  but  until  he 
can  hear  it,  execution  will  be  stayed,  upon  the  defendant 
giving  security  to  abide  the  decision  of  the  judge,  as  in 
cases  of  appeal  (r). 

(o)  Rule  273.    See  Forms  18, 19,  N.  S.  220. 

j^pp.  {q)  18  &  19  Vict,  c  67, 1.  3. 

ip)  Saul  V,  Jonei,  E.  B.  &  £.  59;  (r)  Rule  275.     See  pott,  Chap. 

5.  C,  28  L.  J.,  Q.  B.  87i  5  Jur.,  XXI.,  as  to  security. 
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CHAPTER  XVII. 


NEW   TRIAL. 


Power  of  Court  to  grant. 
Application  for. 
Jury. 


Bond, 

Cases  sent  from  Superior  Courts, 


Power  of  court  We  have  Seen,  that,  where  judgment  is  given  in  the  de- 

to  grant.  fendant's  absence,  the  judge  may  grant  a  new  trial  on  such 

terms  as  he  thinks  fit  (a).     In  addition  to  this,  the  judge 

may  in  any  case  order  a  new  trial  on  such  terms  as  he 

thinks  fit,  and  may  stay  proceedings  in  the  meantime  (6). 


Application 
for. 


Application  for  J] — The  application  for  a  new  trial,  or 
to  set  aside  proceedings,  may  be  made  and  determined  on 
the  day  of  hearing,  if  both  parties  be  present,  or  it  may 
be  made  at  the  first  court  held  next  after  the  expiration 
of  twelve  clear  days  from  such  day  of  hearing.  The  party 
intending  to  make  the  application  must,  seven  clear  days 
before  the  holding  of  such  court,  deliver  to  the  registrar  at 
his  office  a  notice  in  writing,  signed  by  himself,  his  attorney 
or  agent,  of  such  intention,  stating  shortly  the  grounds  of 
the  application.  He  must  also  give  a  similar  notice  to  the 
opposite  party,  by  serving  the  same  personally  on  him,  or 
leaving  it  at  his  place  of  abode  or  business.  This  notice 
does  not,  however,  operate  as  a  stay  of  proceedings  unless 
the  judge  otherwise  orders  (c).  These  provisions  are  only 
directory ;  therefore  although  a  party  has  omitted  to  give 
the  seven  days'  notice,  the  judge  may  in  his  discretion 
entertain  an  application  for  a  new  trial  (d).  Money  paid 
into  court  under  any  execution  or  order  in  the  suit,  which 
has  not  been  paid  out  when  the  notice  is  given,  is  to  be 
retained  to  abide  the  event  of  the  application,  unless  the 
judge  otherwise  orders ;  and  if  no  application  be  made,  the 
money,  if  required,  will  be  paid  to  the  party  in  whose 


(a)  Ante,  p.  134.  See  9  &  10 
Vict,  c  95,  s.  80,  p.  400. 

{h)  9  &  10  Vict.  c.  95,  8.  89, 
p.  403.     Sec  form  of  order  for  new 


trial,  77,  A  pp. 

(c)  Rule  172. 

(rf)  Carter  ▼.  Smith,  4   E.  f^   B. 
696;  £.  C,  24L.J.,  Q.  B.  HI. 
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favour  the  order  is  made,  unless  the  judge  otherwise  orders.  Chap.  XVI  r. 
If  the  notice  be  not  given  as  directed,  or  the  application 
be  not  made  at  the  court  mentioned  in  the  notice,  no  appli- 
cation for  a  new  trial,  or  to  set  aside  proceedings,  may  be 
subsequently  made,  imless  by  leave  of  the  judge,  on  such 
terms  as  he  thinks  fit  (c) ;  but  the  foregoing  is  not  to  apply 
to  cases  falling  within  liie  provision  of  sect.  80  of  9  &  10 
Vict.  c.  95. 

Where  a  judge  had,  after  hearing  the  parties,  refused 
to  grant  a  new  trial,  but  subsequently  changed  his  mind, 
and  upon  a  second  application  directed  that  a  new  trial 
should  be  had,  it  was  held  that  after  the  first  decision  he 
was  functus  officio^  and  that  a  writ  of  prohibition  would 
lie(/). 

Jury."] — In  all  cases  where  a  new  trial  is  granted,  the  Jury, 
judge  may  make  it  a  condition  of  granting  it  that  it  shall 
take  place  before  a  jury,  although  the  former  trial  did  not 
take  place  before  a  jury  (p).  It  has  been  held  also  that 
where  there  is  a  new  trial  either  party  may  demand  a 
jury  for  the  second  trial,  although  there  was  no  jury  at  the 
first  (A). 

BondJ] — Should  the  judge  require  a  bond  to  be  given  Bond, 
by  either,  party,  the  expense  of  it  must  be  borne  by  the 
party  giving  it  (i). 

New  TVial  of  Case  sent  from  Superior  Court."] — In  the  New  trial  of 
case  of  an  action  sent  firom  a  superior  court  to  be  tried  in  ««»« "c"^  ^^"^ 
the  county  court  under  sect.  26  of  19  &  20  Vict.  c.  108,  '"P^no'*^"'^ 
any  application  to  the  superior  court  for  a  new  trial  must 
be  made  before  the  end  of  term,  if  the  case  be  tried  in  term, 
or  within  the  first  four  days  of  the  next  term  if  tried  out  of 
term.     And  the  time  runs  fi-om  the  actual  hearing,  not 
fi:om  the  filing  of  the  registrar's  certificate  (A), 

(e)  Rule  172.  (*)  CopcuU  v.  The  Great  Western 

if)  Great  Northern  Railway  Com-  Railway  Company  ^   2    L.  R.,  C.  P. 

panv  V.  Mosiop,  17  C.  B.  130;  S.  C,  465;  S,  C,  86  L.  J..  C.  P.  240.     If 

25  L.  J.,  C.  P.  22.  the  case  be  sent  to  the  county  court 

[g)  Rule  173.  under  sect  7  of  80  &  31  Vict  c.  1 42, 

(A)  R,  V.   Harwoodt  1    B.  C.  C.  it  would  appear  that  the  superior 

144;  S.  C,  22  L.  J.,  Q.  B.   127;  court  loses  all  control  over  the  cau!«e 

17  Jur.  87*  except  on  appeal,  and  that  a  new 

(i)  19  &  20  Vict  c.  108,  s.  70,  trial   must   be  applied   for  in   the 

p.  394,  and  see  Chap.  XXI.  county  court 
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CHAPTER  XVIII. 


COSTS  AND  FEES  OF  COUNSEL  AND  ATTORNEYS, 


Suing  in  Forma  Pauperis, 
218. 

Costs  to  abidk  Event,  if 
NO  Order  to  the  con- 
TRART,  218. 

When    Plaintifp  does   not 

APPEAR,     or     prove     HIS 

Demand,  219. 

Treble  Cosrrs  for  bringing 
Second  Suit,  219. 


Suing  imfarmd 
pauperis. 


Allowance    to     Witnesses, 

Scale  of,  220. 
Fees  to  Counsel  and  Attor- 
ney's Costs,  220 : 
Where  Claim  does  not  exceed 

20/. 
Where  Claim  exceeds  20L 
Scale. 
Taxation  of  Costs,  225. 
When  to  be  paid,  282. 
Execution  for,  232. 


Suina  in  Formd  Pauperis.'] — There  is  no  provision, 
either  in  the  statutes  or  rules  of  practice,  relative  to  a 
party*8  suing  in  formd  pauperis  in  the  county  court  In 
a  case  which  came  before  the  Court  of  Common  Pleas  (a), 
where  a  plaintiff  suing  in  a  superior  court  in  formd  pauperis 
obtainea  a  verdict  under  20L  for  a  cause  of  action  for 
which  he  might  have  sued  in  the  county  court,  and  a 
suggestion  was  moved  for  to  deprive  him  of  costs,  it  was 
argued  on  the  part  of  the  plaintiff  that  had  he  sued  in  the 
county  court  he  would  have  lost  the  benefit  of  suing  as  a 
pauper;  the  court,  however,  expressed  an  opinion,  that 
under  sect.  78  of  the  9  &  10  Vict.  c.  95  (which  directs 
that  where  no  rule  of  practice  has  been  framed,  the  general 
principle  of  practice  of  the  courts  of  common  law  may  be 
applied  by  the  judges  of  the  county  courts  to  proceedings 
in  those  courts)  a  discretionary  power  existed  to  admit  a 
plaintiff  to  sue  in  formd  pauperis. 


Cortf  to  abide  Costs  to  abide  Event,  if  no  order  to  the  contrary.'] — All 
order'tcf the  ^^^  ^^  *°y  action  or  proceeding  not  otherwise  provided 
contrary. 

(a)  Ckimn  ▼.  Bulbil,  8  C.  B.  447  i  S.  C,  19  L.  J.,  C.  P.  42. 
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for  by  statute,  are  to  be  paid  or  apportioned  between  the  Chap,  xviii. 
parties  as  the  judge  thinks  fit     In  de&ult  of  any  special 
direction^  they  abide  the  event  of  the  action  (6). 

When  Plaintiff  does  not  appear ^  or  prove  his  Demand,  when  pUintiff 
or  there  is  a  want  of  Jurisdiction.] — We  have  aheady  seen^  does  not  ap- 
that  if  the  plaintiff  or  his  attorney  does  not  appear,  or  Pf"*i  °^  P*?^® 
appearing  does  not  prove  the  demand,  the  judge  may 
oraer  him  to  pay  to  the  defendant  the  costs  of  his  attend- 
ance, or  costs  by  way  of  satisfaction  for  his  trouble  (c) ; 
and  if  at  the  retum-diEty  of  a  summons,  or  at  any  adjourn- 
ment of  the  court  at  which  it  is  returnable,  the  plaintiff 
does  not  appear,  and  the  defendant  does  appear,  and  does 
not  admit  the  plaintiff's  demand,  the  judge  may  in  his 
discretion  award  to  the  defendant  costs  in  the  same  man- 
ner, and  to  the  same  amount,  as  to  counsel,  attorney, 
witnesses,  and  other  matters,  as  if  the  cause  had  been 
tried,  but  no  hearing  fee  may  be  charged  (rf).  And  if  the 
cause  is  struck  out  U)r  want  of  jurisdiction,  the  judge  has 
the  same  power  to  award  costs  as  if  the  plaintiff  had 
£stiled  to  appear,  or  to  prove  his  claim  (e). 

Treble  Costs  for  bringing  Second  Suit,] — If  any  party  Treble  cotu for 
sues  another  in  a  county  court  for  a  debt,  or  other  cause  bringing 
of  action,  for  which  he  has  already  sued  the  same  party,  ■*®®°^  ■*"*• 
and  obtained  judgment  in  another  court,  on  proof  of  such 
former  suit  and  judgment  being  given,  the  party  suing  is 
not  entitled  to  recover  in  the  second  suit,  and  is  adjudged 
to  pay  three  times  the  costs  of  the  second  suit  to  the  oppo- 
site party  (/). 

Allowance  to  Witnesses,'] — The  judge  must  in  each  case  Allowance  to 
direct  what  number  of  witnesses  shall  be  allowed  on  ^^^c"**^ 
taxation  of  costs  between  party  and  party.  Their  allow- 
ance for  attendance  must  in  no  case  exceed  the  highest 
rate  of  the  allowances  therein  mentioned  in  the  scale  in 
the  schedule  to  the  rules  (^).  The  costs  of  witnesses, 
whether  they  have  been  examined  or  not,  may,  in  the 

(d)  9  ft   10  Vict.  c.  95,  t.  88,  (<0  Hule  ni,anfe,p.  134. 

p. 408,  and  note  to  scale  of  attorney's  («)  30  &  31  Vict.  c.  142,  s.  14, 

coats,  pott  J  p.  221.  p.  399. 

(c)  Ante,  p.  133,  and  see  9  &  10  (/)  13  &  14  Vict.  c.  61,  s.  18, 

Vicr.  c.  95,  s.  79.  p.  398,  and  13  &  p.  399. 

14  Vict.  c.  61,  s.  10,  p.  399.  {g)  Rule  130. 
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Fees  to  Counsel  and  Attorney's  Costs. 


Part  I. 

Scale. 


discretion   of  the  judge,  be    allowed,  though  they  have 
not  been  summoned  (//). 

The  scale  of  allowance  to  witnesses  contained  in  the 
schedule  to  the  rules  is  as  follows : — 


Fees  to  counsrl 
and  attorney's 
costs,  where 
claim  does  not 
exceed  2QL 


£    s.    d. 


£    s.  d. 


0  10     0     to     1     0     0 


0 

5 

0 

to 

0 

10 

0 

0 

S 

0 

to 

0 

5 

0 

0 

2 

0 

to 

0 

3 

0 

Gentlemen,  merchants,  hankers  and  professional 

men,  per  diem       • .  . .  . .  •  •     from 

Tradesmen,  auctioneers,  accountants,  clerks  and 

yeomen,  per  diem  • .  . .  • .     from 

Artisans  and  journeymen,  per  diem  . .     from 

Labourers  and  the  like,  per  diem  . .  . .     from 

Travelling  expenses,  sum  reasonably  paid,  but  not  more  than  6J.  per 
mile,  one  way. 

If  the  witnesses  attend  in  more  than  one  cause,  they  will  be  entitled  tj  a 
proportionate  part  in  each  cause  only. 

Fees  to  Counsel  and  Attorney's  Costs,  where  Claim  does 
not  exceed  20/.] — Where  the  debt  or  damage  claimed  does 
not  exceed  20/.,  and  the  summons  is  not  issued  in  the  form 
referred  to  in  sect.  2  of  30  &  31  Vict.  c.  142,  the  fees  to 
be  received  by  counsel  and  attorneys  are  limited  to  certain 
amounts,  by  the  9  &  10  Vict.  c.  95,  s.  91.  By  this  sec- 
tion no  person,  except  he  be  an  attorney,  can  recover  fees 
for  acting  in  court ;  nor  can  an  attorney  recover  fees  un- 
less the  debt  claimed  is  more  than  40^.  If  above  40^.  and 
under  5/.,  he  may  not  recover  more  than  10^.  If  above 
6/.  and  under  20/.,  not  more  than  15^.  in  any  case  within 
the  summary  jurisdiction  given  by  that  act.  To  barris- 
ters, no  fee  exceeding  1/.  3s.  6d.  can  in  any  case  where 
the  debt  claimed  is  under  20/.  be  allowed  (i). 

The  fees  of  neither  barrister  nor  attorney  can  be 
allowed  against  a  defendant  on  taxation  of  costs  where 
less  than  5L  is  recovered  or  claimed  (i). 

It  was  decided  that  the  above  provisions  applied  to  costs 
recoverable  by  the  attorney  from  his  cUent,  as  well  as  to 
costs  taxed  between  party  and  party  {k),  But  it  was  also 
held,  that  the  amount  named  therein  applied  only  to  the 
appearing  and  acting  of  the  attorney  in  court,  and  not  to 
his  services  out  of  court  in  advising  or  getting  up  the 
case  (/) ;  now,  however,  by  the  19  &  20  Vict.  c.  108,  s.  36, 
an  attorney  cannot  in  suits  where  the  claim  is  within  20/. 
recover  any  further  costs  than  the  above,  unless  upon 


{h)  Rule  132. 

(I)  9fic  10  Vict,  c  95, 8. 91.  p.  407. 
(fc)  He  Clipperton,  12  Q.  B.  687. 
(/)  KeighUy  ▼.  Goodman,  9  C.  B. 
838;  5.C.,  I   L.  M.  &  P.  20*;  19 


L.  J..  C.  P.  166 ;  Re  Toby,  12  Q.  B. 
694;  S.  C,  1  L.  M.  &  P.  426;  over- 
ruling  Re  Green,  12  Jur.  1044,  Q.  B., 
and  Re  CUpperton,  ante. 
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taxation  of  costs  the  registrar  is  satisfied^  by  writing  under  Chap.XVUI. 
the  hand  of  the  client,  that  he  has  agreed  to  pay  further 
costs  or  charges.     In  such  case  the  registrar  may  allow 
any  costs  or  charges  not  exceeding  the  amount  which  may 
have  been  so  agreed  to  be  paid. 

Fees,  ^c,  where  Claim  exceeds  20/.,  and  in  other  cases,"]  ^^*  &c«» 
—Where  the  debt  or  damage  claimed  exceeds  20/.,  the  Txwed^  m 
fees  of  counsel  and  costs  of  attorneys  are  regulated  by  a 
scale  of  costs  framed  by  five  judges  of  county  courts,  under 
the  19  &  20  Vict.  c.  108,  s.  33  (w).  Where  the  summons 
is  issued  under  sect  2  of  30  &  31  Vict.  c.  142,  or  the  cause 
is  sent  by  a  judge  of  a  superior  court  for  trial  in  a  county 
court  under  sects.  7  &  10,  or  in  actions  under  sects.  11 
&  12,  the  costs  are  regulated  by  a  scale  firamed  under  sect. 
15  of  that  act. 

The  scale,  which  came  into  operation  on  the  1st  Novem- 
ber, 1856,  now  Bunerseded  by  the  following,  which  came 
into  operation  on  tne  Ist  January,  1868. 

It  IS  as  follows,  so  far  as  it  applies  to  actions.  The 
scale  as  to  equitable  matters  will  be  found,  post,  Chap. 
XXIV. 


Letter  before  action 

Instructions  to  sue  or  defend 

Perusing  deeds  and  documents  when  long, 
not  exceeding        

Attendance  and  entering  plaint,  including 
particulars  and  copies,  such  particulars 
and  copies  being  signed  by  the  attorney.. 

Preparing  affidaTit  and  filing,  including 
notice  of  mode  in  which  pajrment  will  be 
accepted 

Copy  and  service  of  summons,  if  served  by 

plaintiff,  his  attorney,  or  clerk,  or  servant 

of  either  of  them,  within  two  miles  of  the 

place  of  business  of  the  plaiotiflTor  attorney 

If  beyond  that  distance  additional  for 

every  mile  but  not  to  exceed  10  miles  .  • 


In  actions 

of  debt  or 

eontraet 

exceeding 

£20. 

£ 

».  d. 

0 

3  6 

0 

6  8 

0 

IS  4 

0 

6  8 

0 

5  0 

0 

0  6 

In  actions  In  actions 

of  tort  'under  seen, 

where  11  and  12 

damages  of  the 

recorered  County 

exce«d  Courts  Act, 

£20.  1867. 


£  i,  d.  £  t.  d. 
0  3  6  I  0  3  6 
0    6  8      0  13  4 


0  13  4 


2     2  0 


0  13  4 


(m)  Before  the  19  &  20  Vict. 
c.  108,  these  costs  were  regulated 
by  the  13  &  14  Vict  c.  61,  s.  G,  and 


the  15  &  16  Vict,  c  54,  s.  1,  which 
are  now  repealed. 
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Attorneys  Costs. 


Affidavit  of  service  with  copy  of  summons 
annexed 

Attending  to  file  affidavit  of  service,  including 
entering  up  judgment  by  default  •  • 
N.B. — ^The  total  amount  of  these  items 
where  applicable  to  be  entered 
on  the  summons. 

Attending  lodging  judge^s  order,  and  pre- 
paring statement  of  cause  of  action  or 
defence,  including  copies,  and  lodging  same 
with  registrar,  if  signed  by  attorney 
(sections  7  and  10  of  "The  County  Courts 
Act,  1867") 

Examining  and  taking  minutes  of  evidence 
of  each  witness  afterwards  allowed  by  the 

judge  

If  more  than  six  folios,  every  additional 
folio  (whether  counsel  employed  or 
not) 

Drawing  brief  for  counsel,  per  folio.  •         •  • 

Copy  brief,  per  folio,  and  necessary  docu- 
ments to  accompany  same .  •         •  • 

Attending  counsel  therewith  •  •         •  • 

If  conference  with  counsel  allowed,  appoint- 
ing it  and  attending  counsel         •  • 

Fee  to  counsel  and  clerk,  sum  paid  not  ex- 
ceeding       ..         ••         ••         •• 

Fee  to  counsel  and  clerk,  on  conference     .  • 

Attending  court  on  trial,  with  counsel        .  • 

Attending  court  and  conducting  cause,  where 
no  counsel  employed 

Where  judgment  is  deferred,  attending  court 
to  hear  it     •  •         

Plans  and  models  where  necessary  for  use  at 
hearing,  by  special  order  on  taxation,  not 
exceeding * 

Witnesses'  expenses,  according  to  scale  In 
force  ..  

Attending  taxing  costs         •  •         •  •         •  • 

Occasional  Costt, 
Notice  to  produce,  notice  to  admit,— ^notice 
of  application  for  a  new  trial,  or  to  set 
aside  proceedings, — including  copies  or 
duplicate  originals  and  service, — and  notice 
of  special  defence  and  copies,  includiog 
particulars,  and  copies  in  cases  of  set-of^ 
and  attending  registrar  of  the  court  there* 
with,  such  notices,  particulars,  and  copies 
being  signed  by  the  attorney       •  • 


0  13  4 
0    3  4 


0  1  0 

0  1  0 

0  0  4 

0  3  4 


3    5  6 

0  is  4 

1  10  0 
0    6  8 

2  2  0 

0  'e  8 


0    6  8 


In  actions 
of  debt  or 
contract 
exceeding 
£20. 

In  actions 

of  tort 

where 

damages 

recovered 

exceed 

£20. 

£  s.  d. 
0    5  0 
0    3  4 

£  1.  d, 
•  • 

0  13  4 
0    3  4 


0  1  0 

0  1  0 

0  0  4 

0  3  4 


3    5  6 

0  13  4 

1  10  0 
0    6  8 

2  2  0 

0  'a  8 


0    6  8 


In  actions 

under  sees. 

Hand  12 

of  the 

County 

Courtf  Act, 

1867. 


£    t,  d. 


0    6  8 

0     1  0 
0     1  0 

0    0  4 
0    3  4 

0  13  4 

5  10  0 

1  6  0 

1  1  0 

2  2  0 
0    6  8 

2    2  0 

0  *6  8 


0  13  4 
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On  receipt  of  notice  to  produce  or  admit  or 
to  answer  interrogatories  perusing  same, 
and  advising  thereon         

All  applications  and  motions,  or  attending 
court  to  answer  applications  and  motions 
under  sections  50,  51,  52  and  6Z  of'*  The 
Common  Law  Procedure  Act,  1854" 

Drawing  interrogatories  and  answer  thereto 
under  section  5 1  of  last  act 

If  more  than  five  folios  per  folio 

Attending  examioation  under  section  63  of 
last  act        «•         

Attending  inspecting  documents     • . 

Mileage,  one  way,  from  the  attorney's 
place  of  business  to  place  of  inspection 
of  documents,  for  each  mile,  not  ex- 
ceeding, unless  by  special  order  of 
judge,  in  the  whole  20  miles..         •• 

All  necessary  affidavits,  not  exceeding  five 
folios,  including  filing,  each        • .         •  • 

For  every  additional  folio     ••         ••         •. 

Oath ;  sum  paid. 

Attending  court  for  an  order  to  bring  up  a 
prisoner  to  give  evidence • 

Attending  court  to  support  or  oppose  motion 
for  new  trial,  or  motion  to  set  aside  pro- 
ceedings, or  motion  for  a  change  of  venue, 
including  instructions,  or  any  other  neces- 
sary attendance,  where  no  counsel  em- 
ployed        ••         ••         •• 

Attending  in  the  last-mentioned  cases  with 
counsel        «. 

Fee  to  counsel  and  clerk  in  sucb  cases  sum 
paid  (not  exceeding)         .  •         •  •         •  • 

All  necessary  applications  and  motions  to 
the  court  not  otherwise  provided  for,  in- 
cluding instructions  and  all  attendances . . 

Attorney's  travelling  expenses  to  attend 
court,  one  way,  not  exceeding  20  miles, 
per  mile 

Where  in  the  opinion  of  the  registrar  he  can- 
not return  the  same  night,  in  addition  to 
the  above  mileage  . .         •  •         •  •         •  • 

Any  attendance  at  the  office  of  the  registrar, 
or  any  attendance  upon  the  opposite  party, 
which  the  registrar  may,  upon  taxation, 
think  was  necessary  • , 


In  actions 
of  debt  or 
eomtraet 

exceeding 
£20. 


£  #.  d. 

0  0  8 

0  6  8 

0  5  0 

0  1  0 

0  6  8 

0  6  8 

0  1  0 

0  5  0 

0  1  0 

0  4  0 


1  1  0 
0  10  0 

2  4  6 


0  1  0 

1  11  6 

0    3  4 


In  actions 

ottori 

where 

damages 

recovered 

exceed 

£20. 


In  actions 

under  sees. 

11  and  12 

of  the 

County 

Courts  Act, 

1867. 


0  6  8 

0  6  8 

0  5  0 

0  1  0 

0  6  8 

0  6  8 

0  1  0 

0  5  0 

0  1  0 

0  4  0 


1  1  0 
0  10  0 

2  4  6 


0  1  0 

1  11  6 

0    3  4 


Chap.  XVIII. 


£  *.d. 
0  13  4 

0    6  8 

0    5  0 
0     1  0 

0  6  8 
/O  0  8 
\|»erhour. 

0     1  0 

0    5  0 
0     1  0 

0    4  0 


1  1  0 
0  13  4 
3    5  6 

0  13  4 

0  1  0 

1  11  6 

0    3  4 
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Atiornei/s  Costs. 


All  costs  for  letters,  and  for  searches  for  cer- 
tificates of  births,  marriages,  and  deaths 
which  the  registrar  may  upon  taxation 
think  necessary,  such  sum  as  the  registrar 
shall  deem  reasonable. 

Fees  and  copies ;  sum  paid. 

All  necessary  copies,  per  folio 

Case, 


Drawing  case,  per  folio         

Perusing  and  settling  case  prepared  by  the 

other  party  in  action,  per  folio     .  • 
Drawing  briefs  for  counsel  to  argue  case    . . 
Attending  counsel  with  brief  •• 

Fee  to  counsel  upon  brief,  sum  paid  not 

exceeding 

Attending  court  when  counsel  employed    . . 
Attending  court  when  counsel  not  employed 

Cotti  tfthe  Day  on  Adjournment  of  Came. 

Attorney   for    attending    court    where   no 
counsel  employed  •  •         •  •         •  •         •  • 

Attending  with  counsel        •  •         .  • 
Refresher  fee  to  counsel  and  clerk  .  •         •  • 
Witnesses*  expenses,  same  as  on  trial. 

ArbUralion, 

Attending   reference,  without  counsel,  for 

each  sitting 

Attending  reference,  with  counsel,  for  each 

sitting  

Where  sitting  exceeds  four  hours,  for  every 

additional  hour 

Fee  to  counsel  and  clerk,  for  each  sitting, 

sum  paid,  not  exceeding 

Witnesses'  expenses,  same  as  on  a  trial. 
^o^#.— Cosis  of  counsel  and  attorney,  or 
of  an  attorney  on  attending  re- 
ference, shall  not  be  allowed 
without  the  order  of  the  judge; 
nor  shall  the  costs  of  more  than 
one  sitting  be  allowed  without 
the  order  of  the  judge. 

New  Trial. 

Costs  to  be  allowed  on  the  same  scale  as  on 
the  original  trial. 


In  actions 

Inactions 

In  actions 

ottort 

under  sect. 

otdthiox 

where 

Hand  12 

contract 

damages 

of  the 

exceeding 

recovered 

County 

£20. 

exceed 

Courts 

£20. 

Act.  1S67. 

£  *.  d. 


0     0  4 


0  15  0 

0  10  0 

1  3  6 


1  0  0 
0  15  0 
0    6  8 


£  M.  d,£  s.  d. 


0    0  4      0     0  4 


0     I  0 


0  15  0  '  0  15  0 
0  10  0  ,  0  13  4 
13  6      13  6 


10  0  10  0 
0  15  0  0  15  O 
0    6  8      0    6  8 


246      246      246 
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Costs  on  Appeals. 
I^reptring  notice  of  appeal,  including  copies 

aod  service 

Psyiog  money   into   court   as   deposit   on 

appeal,  including  notice  and  service  thereof 
Notice  of  nature  and  particulars  of  proposed 

securitv,  including  copies  and  service     . . 
Notice  of  court  to  which  appeal  to  be  made 
Preparing  case,  including  copies     .  • 
Attending  judge  to  sign,  or  to  settle  and  sign 
Transmitting  and  depositing  copies  of  case 

to  party,  and  with  registrar  .  •         • . 

Transmitting  case   and  copies  to  court  of 

appeal,  includiog  notice  thereof  to  success- 

fil  party      . .  

Arolicatbn  to  judge  for  leave  to  proceed  on 

the  judgment  ••         ••         ••         .. 

Depositing  order  of  court  of  appeal,  including 

notice  and  service  thereof 


In  actions 
of  debt  or 
contract 

exceeding 
X20. 


£  t.   d. 

0  5  0 

0  8  0 

0  5  0 

0  3  0 

0  10  0 

0  6  8 

0  5  0 

0  7  0 

0  5  0 

0  3  4 


In  action  8 

oftor< 

where 

damages 

recovered 

exceed 

£20. 


£  :  d, 

0  5  0 

0  3  0 

0  5  0 

0  3  0 

0  10  0 

0  6  8 

0  5  0 

0  7  0 

0  5  0 

0  3  4 


Chap.  XVIII. 


In  actions 

under  sees. 

11  and  13 

of  the 

County 

Court  Act, 

1867. 


£  «.  d. 

0  10  0 

0  3  0* 

0  5  0 

0  3  0 

1  1  0 
0  6  8 

0  5  0 

0  7  0 

0  7  0 

0  6  8 


Where  a  new  trial  takes  place  in  pursuance  of  the  directions  of  the  court 
of  appeal,  the  costs  of  such  new  trial  shall  be  allowed  on  the  same  scale  as 
in  the  case  of  a  new  trial  granted  by  the  judge  of  the  county  court. 

Jc^M*  tptder  section  2o/**  The  County  Courti  Act,  1867,*'  tohert  sum  claimed 
exceeds  40«.  and  does  not  exceed  20/. 

Preparing  affidavit,  swearing  and  filing,  including  notice  of  mode    £   «.   dl 

in  which  payment  will  be  accepted        0    5    0 

Copy  and  service  of  summons,  if  served  by  plaintiflT,  his  attorney, 
or  derk,  or  servant,  or  either  of  them,  within  two  miles  of  the 

place  of  business  of  the  plaintiff  or  attorney 0    5    0 

If  beyond  that  distance  additional  for  every  mile,  but  not  to 

exceed  10  miles         0    0    6 

Affidavit  of  serrice  with  copy  of  summons  annexed,  attending  to 
file  and  entering  up  judginent  by  default  0    6    8 


N.B.^ — ^Thb  costs  in  evert  cause  shall  upon  the  above  scale  abid^ 

THE   EVENT,  UNLESS   THE   JUDGB   SHALL   MAKE    SOME    SPECIAL   ORDEii 
WITH  EBFEEENCE  TO  SUCH  COSTS  OR  ANT  PART  THEREOF. 

Taxation  of  Costs.^ — All  costs  and  charges  between  Taxation  of 
party  and  party  must  be  taxed  by  the  registrar  of  the  costs* 
court  in  which  they  were  incurred,  but  his  taxation  may 
be  reviewed  by  the  judge  on  the  application  of  either  party ; 
and  no  costs  or  charges  may  be  allowed  on  taxatiou 


Digitized  by  VjOOQIC 


226 


Taxation  of  Costs  of  Proceedings  in  Superior  Courts* 


Part  I. 


Taxation  of 
costs  of  pro- 
ceedings iu 
Superior 
Courts. 


which  are  not  sanctioned  by  the  scale  then  in  force  (n). 
Costs  between  attorney  and  client  may  also  in  the  same 
cases^  on  the  application  either  of  the  attorney  or  client, 
but  not  otherwise,  be  taxed  by  the  registrar  of  the  court 
in  which  they  were  incurred,  but  his  taxation  may  be 
reviewed  by  the  judge  on  the  application  of  either  party. 
Costs  may  not  be  allowed  which  are  not  sanctioned  by 
the  scale,  unless  the  registrar  is  satisfied  that  the  client 
has  agreed  in  writing  to  pay  them,  in  which  case  they 
may  be  allowed ;  and  no  attorney  may  recover  from  his 
cUent  any  such  costs,  unless  they  have  been  allowed, 
either  on  taxation,  or  on  the  taxation  of  a  master  of  a 
superior  court  of  common  law  or  of  the  Court  of  Chan- 
cery (o). 

Where  a  plaintiff  claims  a  sum  exceeding  20/.,  and 
recovers  a  sum  not  exceeding  20/.,  but  exceeding  5/.,  the 
scale  upon  which  the  costs  are  to  be  taxed  is  in  the  dis- 
cretion of  the  court  (p). 

The  decision  of  the  judge,  on  reviewing  the  taxation  of 
costs,  cannot  be  appealed  against  to  a  superior  court  (y), 
nor  can  a  superior  court  order  the  judge  oi  a  county  court 
to  direct  that  a  taxation  be  reviewed  (r). 

131 .  The  costs  incurred  in  the  superior  court  previous  to 
the  transmission  of  the  cause  to  the  county  court  under 
sects.  7  or  lOof  the  30&  31  Vict.  c.  142,  are  to  be  taxed  by 
the  registrar  according  to  the  scale  of  costs  and  fees  in  use 
in  such  superior  court,  the  schedules  of  which  are  annexed 
to  these  rules. 

The  following  is  the  scale  so  annexed : — 

Schedule  of  Costs  in  the  Superior  Courts  of  Common  LaWy 
referred  to  in  Bute  131. 


Writs. 
Summons..         ..         .•         •• 
Concurrent  summons     . .         .  •         • . 
Renewed  summons 
Capias      •  •         . .         • .         • .         •  • 

Alias : 

Pluries 

Special  indorsements  on  writs  of  summons 


Abore 

£10. 

£  i.  d. 

0  12  6 

0  10  0 

0  10  0 

0  12  6 

0  10  0 

0  10  0 

0    5  0 

Under 
X30. 


£  s.  d. 
0  10  0 
0  7  6 
0     7  6 


0     2  6 


(n)  19  &  20  Vict.  c.  108,  s.  3^, 
p.  408. 
(o)  lb.  s.  85.  p.  408. 
(p)  Rul«  29. 


(f )  Carr  v.  Stringer,  1  £.  B.  &  £. 
123;  5.  C.  4  Jur.,  N.  S.  439. 

(r)  CH/ton  v.  FurUff,  7  H.  ft  N. 
783;  6.  C,  31  L  J.,  Exch.  170. 
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Sabpcena  ad  tettiOcaodum        

Subpoena  duces  tecum 

If  above  four  folios,  additional  per  folio 

Copt  ahd  Service  of  Writs. 

Of  summons,  tbe  defendant  being  served  in  London, 
Middlesex,  or  Surrey,  within  two  miles  of  the  place 
of  business  of  the  attorney,  for  each  defendant      •  • 

If  beyond  that  distance,  additional  for  every  mile,  but 
in  cases  under  20/.,  not  to  exceed  ten  miles 

If  the  defendant  should  be  served  in  any  other  county 
tbe  same  allowance,  but  the  distance  to  be  calcu- 
lated from  the  office  of  the  attorney  employed  to 
effect  service. 

Correspondent's  charges  for  service  of  writ,  including 
affidavit  of  service,  and  exclusive  of  mileage,  in 
cases  in  which  the  fixed  sum  for  costs  does  not  apply 

The  like,  for  service  of  subpoenas         •  •         •  • 

Extra  for  subpoenas  duces  tecum         •  •         •  • 

Notice  of  writ  for  service  on  a  foreigner  out  of  juris- 
diction ..         ..         ..         ..         ••         •• 

Agent* s  charges,  according  to  circumstances,  &c. 

In  cases  in  which  the  defendant  shall  avoid  service, 
and  an  order  shall  be  made  to  proceed,  a  sum  will 
be  allowed  for  attendances  to  serve,  according  to 
circumstances. 

Of  subpoena  ad  testificandum    . .         •  • 

Of  subpoena  duces  tecum  

Instructions. 

Instructions  to  sue  or  defend,  for  pleadings,  special 
affidavits,  where  allowed,  and  to  counsel  on  special 
matters*  •         ••         •• 

To  counsel  in  common  matters 

For  brief 

If  difficult,  and  many  witnesses  or  documents,  discre- 
tionary..        ..         ••         ••         ..         ••         •• 

For  every  suggestion 

For  plea  of  suggestion 

To  aefend  for  executor,  after  spggestion  of  death  of 
original  defendant • 

Drawing  Pleadings,  &c. 
Declaration,  inclusive  of  instructions  and  ingrossing, 

and  of  attendance  to  file  or  deliver 

If  above  ten  folios,  for  every  folio        

One  or  more  pleas,  if  three  folios  or  under,  exclusive 

of  instructions,  but  inclusive  of  ingrossing.  •         •  • 
If  above  three  folios,  for  every  folio  drawing  . . 
Joinder  of  issue,  inclusive  of  ingrossing 
Replications,  new  assignments,  and  other  pleadings, 

Uie  same  as  the  foregoing  charges  for  pleas. 

Q2 


£  ».  d. 

0  7  0 

0  9  0 

0  0  8 


0    5  0 
0    1  0 


0  18  0 
0  8  6 
0    2  0 

0    3  0 


R  0 
7  0 


0  6  8 
0  3  4 
0  13  4 


0    6  8 
0    6  8 

0    6  8 


5  0 
1  0 

4  0 
1  0 
4  0 


Chap.  XVI II. 


Under 
£20. 


5  0 
7  0 
0  4 


0    5  0 
0    0  6 


0  12  0 
0  5  0 
0    2  0 

0    3  0 


3  0 
5  0 


3  4 
3  4 
6  8 


0    3  4 
0    3  4 

0    3  4 


0  10  0 
0     1  0 


3  0 
1  0 
3  0 
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Above 
£20. 


Issue 

Record      ..         ..  ..         ..  ..  ..         •• 

Authority  to  receive  moneys  out  of  court 

Suggestions,   pleas    to    suggestions   and    subsequent 
pleadings,  of  three  folios  or  under,  inclusive  of  in- 
grossment         ..  ••  ..  ••  ••  •• 

If  above  three  folios,  for  every  folio  drawing 

Special  particulars  of  demand  or  set-ofi*,  and  copy,  per 
folio       ••  ••  ••  ••  ••  ••  •• 

Short  ditto,  and  copy      ..  ..         ..  ••         •• 

Abstract  of  pleas,  when  necessary,  and  fair  copy,  and 
copy  for  judge..  ..  ..         ..         ••         •• 

Bill  of  costs  and  copy  for  taxation,  per  folio  .  •         •  • 

Copy  for  the  opposite  party       •  •         •  •         .  •         •  • 

Drawing  bill  of  costs  and  copy,  per  folio,  4J.,  not  to 
exceed  ..         ..         ..      •  .. 

Copy  for  the  opposite  party,  per  folio,  4d,  not  to  ex- 
ceed     •  •         ..         ..         .. 

Replication,  accepting  money  out  of  court  in  full  of 
demand,  inclusive  of  instructions     •  •         •  •         • . 

Inorossino  ahd  Copying. 

Declarations,  above  10  folios,  per  folio  ..         •• 

Other  pleadings  before  enumerated,  above  three  folios, 

per  folio  •  • 

Issue  (pleadings),  if  15  folios  or  under 

If  above  15  folios,  for  every  folio         ..         ••         •• 

Issue  (pleadings),  if  10  folios  or  under 

Above  10  folios,  per  folio 

All  proceedings  on  paper,  per  folio 

The  like  on  parchment,  per  folio         •  •         •  •         •  • 

Notices. 

To  declare,  reply,  and  subsequent  pleadings,  copy  and 
service 

By  defendant  to  bring  issue  to  trial,  copy  and  service 

To  executor  or  administrator  of  sole  defendant  de- 
ceased, to  appear  to  writ  and  suggestion     .  • 

Of  appearance,  when  appearance  duly  entered,  and 
notice  given  on  the  day  of  appearance,  but  not 
otherwise         

To  plead 

Of  declaration,  when  necessary,  copy  and  service     •  • 

Of  objection  for  misjoinder  or  nonjoinder  of  plaintiff, 
copy  and  service         •  •         . .         . . 

Of  trial,  demand  of  residence  of  plaintiff,  of  authority 
for  issuing  writ,  and  all  other  common  notices 

To  admit  or  produce,  if  short 

The  like,  if  long 

If  very  long  and  special,  a  larger  allowance  may  be 
made  in  cases  above  20/. 

Additional  allowance  for  mileage  as  upon  the  service 
of  a  writ 


£  8.  d. 
0    6  8 


0     3  0 


4  0 
1  0 

0  8 

5  0 

5  4 

0  8 

0  4 


0    4  0 


0    0  4 


0  4 
5  0 
0  4 


0  4 
0  6 


0    4  0 
0    4  0 

0    5  0 


4  0 

4  0 

5  0 


0    4  0 

0  4  0 
0  7  6 
0  10  0 


Under 
£20. 


£  s^  d. 

0     3  4 

0     2  0 


0  3  0 

0  1  0 

0  0  4 

0  2  6 

0  3  4 


0  4  0 

0  4  0 

0  3  0 

0  0  4 

0  0  4 


0    3  0 
0     3  0 

0    3  0 


0  3  0 

0  3  0 

0  5  0 

0  3  0 


3  0 
5  0 
5  0 
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Copy  and  Service. 
Of  special  and  common  rules    .  •  *      • .         •  • 
Of  special  rule  above  three  folios,  per  folio  additional 
Of  summons  or  order  of  a  judge  •  • 

Mileage  on  services,  as  upon  a  writ  of  summons. 

Attendances. 

To  search  for  appearance  to  writ  of  summons .  •         • . 

Two  searches  will  be  allowed  if  necessarily  mad  r. 

To  obuin  underuking  to  appear  to  process    •  • 

To  give  undertaking  to  appear 

Deponent  to  be  sworn  (where  allowed),  for  rules  where 
no  attendance  in  court,  to  enter  exception  to  bail,  to 
alter  or  amend  pleadings,  to  file  any  proceeding,  to 
obtain  office  copies,  consent  to  any  summons,  and 
other  like  attendances  

To  set  down  cause  for  trial        . .         •  •         . .         •  • 

On  each  counsel  with  brief  at  trial,  fee  under  20  guineas, 
to  reduce  special  jury,  summons  before  a  judge,  and 
to  pay  money  into  court        

On  counsel  with  brief  fee  20  guineas  and  above 

To  receive  money  out  of  court 

Counsel  with  brief,  on  motion,  if  above  one  guinea  fee 
If  one  guinea  only      •  •         .  •         .  •         •  • 

Consultation  with  counsel         .  •         •  •         •  • 

(Conference  with  counsel  . .         •  • 

Fee  on  every  record 

For  common  jury  panel 

For  special  jury  panel •  • 

To  enter  any  suggestion  on  roll  when  necessary 

Attendance  in  pursuance  of  notice  to  admit   •  • 

For  every  hour  beyond  one 

Attending  making  admissions,  except  under  special 
circumstances  ••         ••         ••         ••         ••         •. 

Briefs. 

For  drawing,  per  folio 

Copying 

Term  Fees  and  Letters. 

Proper  business 

Agency 

Letters,  when  no  term  fee  proper  business 

Agency 

Letters,  in  interlocutory  matters  proper 

Agency ••         •• 

In  actions  under  20^  no  allowance  will  be  made  for 

letters  for  the  vacation  preceding  the  term  in  which 

a  term  fee  shall  be  allowed. 

Letters. 

Letter  before  action,  and  other  letters 

Circular  letters,  after  the  first  •  •        •  • 


£  s.  d, 

0  5  0 

0  0  4 

0  3  0 


0    3  4 

0     5  0 
0     5  0 


8  4 
6  8 


6  8 

13  4 

10  0 

6  8 

3  4 

13  4 

6  8 

6  8 

3  4 

6  8 

3  4 

6  8 

6  8 


0    6  8 


1  0 

0  4 


0  13 
0  15 
0  3 
0  5 
0  2 
0    3 


3  6 
1  6 


f.  d. 

4  0 

0  4 

3  0 


0     3  4 

0     5  0 
0     5  0 


3  4 
6  8 


0    3  4 


6  8 
3  4 
3  4 


0    3  4 


0  10  0 
0  12  0 
0  2  0 
0    3  0 


2  0 
1  0 
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Affidavit*. 

Drawing  special  affidavits,  per  folio     • 

Ingrossing  same,  exclusive  of  affidavits  of  increase  . . 
Common  affidavits  of  five  folios  or  under,  including  in- 
grossing  and  oath        •  •         •  •         •  • 

Searches. 
All  common  searches,  exclusive  of  payment  •• 

If  very  long 


Counsel. 
To  settle  special  indorsement  on  writ 


Defendants. 
Appearance 

For  each  additional  defendant,  inclusive  of  payment . . 
A  second  summons  and  order  for  time  to  plead  shall 

be  allowed  in  special  cases  above  20/.  when  ueces> 

sary. 

Counsel's  Clerk's  Fees. 
The  fees  to  be  allowed  to  counsel's  clerk  not  to  exceed 

as  under : 
Upon  a  fee  under  5  guineas       •  •         .  •         . .         • . 
6  guineas  and  under  10  guineas 
]  0  guineas  and  under  20  guineas 
20  guineas  and  under  80  guineas         • .         . .         • . 
80  guineas  and  under  50  guineas 

60  guineas  and  upwards \ 

On  Coksultations. 

Senior's  clerk 

Junior's  clerk 

On  general  retainer        

On  common  retainer       ••         ••         

On  conference 


0    6  0 


0    S  4 
0  13  4 


0    7  0 
0     1  6 


2  6 

5  0 

10  0 

IJ  G 

0  0 

10  0 


per  cent. 


7  6 
2  6 
10  6 
2  6 
5  0 


Under. 
£20. 


O      1  0 


0     5  0 


0     3  4 

0     6  8 


0     6  0 
0     1  6 


Miscellaneous. 
Close  copy  of  proceedings  in  agency  cases,  4d  per  folio,  according  to  actual 

length. 
In  cases  under  20/.  no  allowance  will  be  made  in  respect  of  the  foUowini^ 
matters : 

Attending  deponent  to  be  sworn  to  affidavit 
Advice  on  evidence. 
By  the  directions  to  the  masters  of  the  courts  as  given  by  the  Judges  in 
Hilary  Term,  1853,  the  masters  in  all  cases  shall  have  discretion  to  allow 
as  between  party  and  party  the  fees  of  counsel  or  special  pleader  for  drawing 
pleadings  or  otherwise,  and  advising. 

The  costs  of  attendance  by  counsel  or  special  pleader  before  a  Judge  at 
chambers  shall  in  no  case  be  allowed  as  between  party  and  party  unlets  the 
Judge  shall  certify  for  such  allowance. 
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Schedule  of  Fees  in  the  Superior  Courts  of  Common  Law, 
referred  to  in  Bute  131, 

Offices  of  the  Masteri  of  the  three  Superior  Courti. 

£   :  d. 

Every  writ  (except  writ  of  trial  or  8ubp<ena)       ••         ••         ••     0    6    0 

Every  concurrent,  alias,  pluries  or  renewed  writ  ..         ••         ••     0    2    6 

Every  writ  of  trial 020 

Every  writ  of  subpoena  before  a  judge  or  master  .  •         •  •         •.020 

before  the  sheriff 0     10 

Every  appearance  entered   ••         ..         ••         ••         ••         ..020 

— — each  defendant  after  the  first  ••         ••         ..010 

Filing  every  affidavit,  writ,  or  other  proceeding  ..         ..         ••     0    2    0 

Amending  every  writ,  or  other  proceeding  ••         ••         ..020 

Every  ordinary  rule  ••         ..         ..         ••         ••         ••         ^^OlO 

Every  special  rule,  not  exceeding  6  folios  • .         .  •         .  •         •  •     0    4    0 

■ exceeding  6  folios,  per  folio 0    0    6 

Note. — Plans,  sections,  fire,  accompanying  rules  to  be 
paid  for  by  the  party  taking  the  rule,  according  to  the 
actual  cost. 

Every  judgment  by  default 050 

Every  final  judgment,  otherwise  than  judgment  by  default        ..     0  10    0 

Taxing  every  bill  of  costs,  not  exceeding  3  folios 0    2    0 

■ exceeding  S  folios,  when  taxed  as  be- 
tween party  and  party,  per  folio  . .     0    0    6 
' exceeding  8  folios,  when  taxed  as  be- 
tween attorney  and  client,  or  where 
the  attorney  taxes  his  own  bill,  per 

folio 0    10 

Every  reference,  inquiry,  examination,  or  other  special  matter, 
referred  to  the  roaster,  for  every  meeting,  not  exceeding  one 

hour  0  10    0 

for  everjr  additional  hour  or  less  ••         ••     0  10    0 

Upon  payment  of  money  into  court,  vii. : — 

For  every  sum  under  601  ••         ••         ••         ..O/SO 

60/.  and  under  100/.         0  10    0 

100/.  and  above  that  sum 10    0 

Every  certificate        010 

Office  copies  of  precipe,  or  other  proceedings,  per  folio  .  •         ..006 
Every  search,  if  not  more  than  two  terms ..         ••         ••         ..006 

exceeding  two,  and  not  more  than  four  terms      ..010 

exceeding  four  terms,  or  a  general  search . .         ••026 

Every  affidavit,  affirmation,  fitc.  taken  before  the  master  •  •     0     1     0 

Filing  every  recognizance  or  security  in  ejectment  or  error       ..     0    2    6 

Every  allowance  and  justification  of  bail  ..         • 0    3    0 

For  taking  special  bail  as  a  commissioner  •  •  •  •  ..020 

Filing  affidavit,  and  inrolling  articles  previous  to  the  admission 

of  an  attorney        ••         ••060 

Every  re-admission  of  an  attorney ..         ..050 

All  other  fees  than  those  above  mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  by  any  person  in  the  master's  offices, 
under  any  pretence  whatever. 

Chambers  of  the  Chief  and  Puisne  Judges. 

£  i.  d. 
Every  summons  to  try  an  issue  before  the  sheriff.  •  •  •  ..010 
Every  other  summons  whatever,  whether  in  term  or  vacation  .  •  0  2  0 
Every  order  to  try  an  issue  before  the  sheriff  •  •  • .  ..010 
Every  other  order  whatever  of  an  ordinary  nature  . .         ..020 
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Every  order  of  a  special  nature.  «ucli  as : — reference  to  arbitratioD, 

or  attendance  of  witnesses  at  arbitration  ;  service  of  process  on 
ppfson  resident  abroad  ;  reference  to  the  master  to  fix  sum  for 
final  judgment;  revival  of  judgment,  and  the  like       ••         ..0    5 

Every  affidavit,  affirmation,  &c.,  whether  in  term  or  vacation, 
each  deponent       ••         ••         ••         ..         ••         ..         ..01 

Every  affidavit  kept  for  the  purpose  of  being  conveyed  to  the 
proper  office  to  be  filed    ••         ••         ••         ••         ••         ..0    1 

Every  proceeding  filed  ••         ••         ..         ..  ••         ••02 

Office  copies  of  judge's  notes,  or  of  any  other  proceeding  what- 
ever, per  folio        ..         ..         ••         ..         ••  •.         ..00 

Every  exhibit  signed  by  judge        ••         ••         ••  ••         ••Ol 

Attendance  as  a  commissioner  to  take  affidavit,  &c.,  or  at  a 
judge's  house,  or  elsewhere,  at  request  of  parties         ••         ••    0  10 

Attendance  by  counsel,  eaph  side   ••         ••         ••         ••         ..0^ 


How  taxed.  Costs  incurred  in  the  Superior  Courts.] — In  actions  sent 

for  trial  in  a  county  court  under  sects.  7  or  10  of  30  &  31 
Vict.  c.  142,  the  costs  incurred  previous  to  the  order  bo 
sending  them  are  to  be  allowed  according  to  the  scale  of 
the  superior  courts  (*)•     See  scale,  ante,  p.  226. 

When  to  be  When  to  be  paid."] — The  judge  may  make  orders  con- 

?**<*•  ceming  the  time  or  times,  and  by  what  instalments,  any 

costs  shall  be  paid.     They  must  be  paid  into  court  (0. 

Money  paid  into  court  is  deemed  t^  be  appropriated,  first 

in  satisfaction  of  the  costs,  and  afterwards  in  satis£Eu;tion 

of  the  original  demand  (t£). 

Execution  for.  Execution  for.']  —Execution  may  issue  for  the  recorery 
of  costs  in  the  same  manner  as  for  a  debt  adjudged  by 
the  court  (x). 


(0  Rule  131. 

(0  19  &  20  Vict.  c.  108,  s. 
p.  400. 


(tt)  Rule  133. 
i5,  (x)  9  &  10  Vict, 

p.  408. 


c.  95,  •.  8«, 
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CHAPTER  XIX 


REMOVAL  OF  PLAINT  BY  CERTIORARI. 


Where  Claim  exceeds  6L 

Band. 

Where  Claim  doe$  not  exceed  5/. 


Writ  of  Certiorari. 

Affidavit/or. 

Service  of  Writ,  and  effect  of. 


Removal  of  Plaint  by  Certiorari  where  Claim  exceeds  Removal  of 
5/.] — We  have  already  seen  that  no  writ  of  error  lies  from  Pj*^."*  ^i  where 
the  judgment  of  the  court,  and  that  a  prohibition  will  not  claim  ezceeda 
be  granted  on  the  ^ound  of  an  error  of  the  jud^e,  if  the  6U 
matter  be  within  his  jurisdiction  (a).     The  cases  in  which 
a  defendant  may  object  to  the  trial  of  a  cause  in  the 
county  court  have  been  noticed   ante,  p.   84.     If  the 
damage  claimed  in  an  action  is  above  5L,  the  plaint  may, 
by  leave  of  a  judge  of  one  of  the  superior  courts,  if  it 
appear  to  such  judge  a  fit  case  to  be  tried  in  one  of  those 
courts,  be  removed  thereto,  upon  such  terms  as  to  pay- 
ment of  costs,  ^ving  security  for  debts  or  costs,  or  other 
terms,  as  such  judge  thinks  fit  (6).     If  the  judge  requires 


(a)  Jnte,  p.  56.  See  also  Re  Le- 
nagham,  2  Ezch.  333;  Tqfi  v.  Ray- 
ner,  5  C.  B.  1 62 ;  K orris  y.  Carring- 
ton,  16  C.  B.,  N.  S.  396.  See  Jonet 
▼.  Jone$,  17  L.  J.,  Q.  B.  170 ;  5.  C, 
1 2  Jur.  397»  where  a  prohibition  was 
granted,  on  the  ground  that  the 
judge  had  reversed  his  own  decision 
after  one  of  the  parties  had  left  the 
court. 

{b)  9  &  10  Vict  c.  95,  s.  90, 
p.  405.  As  the  16th  section  of  the 
Extension  Act,  13  &  14  Vict.  c.  61, 
enacted  that  no   cause   or   matter 

E ending  in  the  county  court  could 
e  removed  **by  appeal,  motion, 
writ  of  error,  certiorari  or  otherwise, 
save  and  except  in  the  manner  and 
according  to  the  provisions  herein- 
before mentioned,"  it  was  questioned 
whether  the  right  to  remove  by  cer- 
tiorari was  not  taken  away.  It  is 
clear,  however,  on  looking  at  the 


statute,  that  no  such  alteration  was 
intended,  since,  by  sect.  2  of  the 
same  act,  that  provision,  together 
with  the  rest  of  the  statute,  must  be 
read  and  construed,  together  with 
the  9th  k  10th  Vict.  c.  95,  as  one 
act,  where  the  provisions  of  the  lat- 
ter act  are  not  inconsistent  with  the 
former.  In  Jones  v.  Holdsuwrth  it 
was  held  by  Parke,  B.,  and  Piatt, 
B.,  sitting  at  chambers,  that  the 
right  to  remove  by  certiorari  still 
exists.  See  a  report  of  the  case,  16 
L.  T.  325.  A  strong  opinion  was 
also  expressed  to  the  same  eSect  by 
the  Court  of  Exchequer  in  Parker  v. 
The  Bristol  and  Exeter  Railway  Com" 
pany,  6  Exch.  184 ;  SL  C,  2  L.  M.  & 
P.  136:  20  L.  J.,  Exch.  112;  and 
in  Brookman  v.  fVenham,  2  L.  M. 
&  P.  233;  S,  C,  16  Jur.  249. 
Erie,  J*,  so  decided  in  the  Bail 
Court. 


Digitized  by  VjOOQIC 


234 


Writ  of  Certiorari. 


Part  I. 


Bond. 


Where  claim 
does  not 
exceed  51, 


a  bond  to  be  given  by  either  party  (c),  it  must  be  at  the 
cost  of  the  party  giving  it.  If,  however,  an  action  is 
brought  on  the  bond,  the  court,  by  rule  or  order,  may 
give  relief  to  the  obligor,  which  will  have  the  effect  of  a 
defeasance  {d).  A  money  deposit  may  be  made  in  lieu 
of  a  bond  (c). 

Two  separate  plaints  between  the  same  parties,  in 
neither  of  which  a  sum  exceeding  51.  is  claimed,  cannot 
be  removed  by  certiorari  under  the  above  provision  (y)- 

Cases  of  partnership  accounts,  under  sect.  i}5  of  the 
9  &  10  Vict.  c.  95  (a),  cannot  be  removed  by  certiorari^ 
for  even  should  the  defendant  waive  the  question  of  juris- 
diction, the  courts  of  common  law  have  no  machinery  by 
which  they  can  decide  the  claim  of  partners,  and  could 
only  send  such  cases  to  a  court  of  equity  (h). 

Where  a  plaint  in  a  county  court  for  20Z.  damages  iras 
removed  by  certiorari  into  a  superior  court,  and  another 

Slaint  including  the  same  cause  of  action,  but  laying  the 
amage  at  51, ^  was  entered,  a  prohibition  having  been 
moved  for,  it  was  held  that  the  pendency  of  the  first 
action  in  the  superior  court  was  no  ground  for  issuing  a 
prohibition  to  the  county  court  in  the  second  (t).  Wbere 
a  judge,  on  the  application  of  a  defendant,  granted  a  cer^ 
tiorari  to  remove  a  plaint  for  a  demand  over  20/.,  adding 
as  a  condition  that  the  defendant,  if  successful,  should 
recover  no  more  costs  than  would  have  been  allowed  in 
the  county  court,  the  Court  of  Exchequer  held  this  to  be 
an  unreasonable  condition  (J). 

The  right  of  the  Crown  not  being  taken  away  by  express 
enactment,  it  may  remove  a  plaint  which  affects  it,  although 
the  subject-matter  of  it  is  not  above  51.  (A). 

Where  Claim  does  not  exceed  51,1 — The  powers  of 
removal  above  noticed  applies,  as  will  be  seen,  to  cascs 
only  in  which  the  claim  is  above  51. ;  but  by  19  &  20 
Vict  c.  108,  where  the  action  does  not  exceed  51.,  it  may 
be  removed  by  writ  of  certiorari  into  a  superior  court^   if 


(c)  19  &  20  Vict,  c  108,  s.  70, 
p.  431. 

(d)  Ibid.     See  pott,  Chap.  XX  f., 
"  Securilv." 

(e)  19 '&  20  Vict.  c.  108,  s.  71, 
p.  431. 

(/)  Box  Y.  Green,  9  Exch.  608. 

(g)  Ante,  p.  64. 

(A)  Durant  ▼.    Tomlin,   11    L.  T. 


267. 

(f)  Edwards  v.  Rogers,  1  L.  M.  9t 
P.  196. 

{j)  Ex  parte  The  Great  Western 
Railway  Company,  2  H.  &  N.  557. 

(*)  Mount  joy  v.  Wood,  27  L.  T. 
82.  This  was  an  action  against  a 
forestal  officer  for  impounding  sheep. 
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tlie  superior  court  or  a  judge  deems  it  desirable  that  the   Chap.  XIX. 

cause  shall  be  tried  in  the  superior  court ;  and  if  the 

party  applying  for  the  writ  gives  security,  to  be  approved 

of  by  a  master^  for  the  amount  of  the  claim  and  the  costs 

of  the  trial,  not  exceeding  in  all  100/.,  and  assents  to  such 

terms,  if  any,  as  the  court  or  judge  imposes  (Z). 

Writ  of  Certiorari.'] — The  proper  writ  to  remove  a  Writ  of 
plaint  is  a  writ  of  certiorari  (m).  This  issues  of  right,  ctrtwrwrL 
and  is  granted  upon  an  ex  parte  application  (n),  which 
should  be  made  to  a  judge  at  chambers,  and  not  to  the 
court  (o).  The  writ  should  be  tested  on  some  day  in 
term,  and  made  returnable  on  a  day  certain  in  term  (p). 
The  aflSdavit  upon  which  the  application  is  made  must 
not  be  entitled  in  the  cause,  but  simply  in  the  court  (9). 

If  a  certiorari  be  refused,  by  one  court  or  judge,  no 
other  may  grant  it.  The  applicant  may,  however,  appeal 
from  a  judge  to  the  full  court,  or  make  a  second  appuca- 
tion  on  different  grounds  (r). 

As  the  judge  to  whom  the  application  for  a  certiorari  Affidavit  for. 
is  made  may  exercise  his  discretion  with  respect  to  the 
terms  upon  which  he  will  grant  it,  as  to  costs,  &c.  (*),  it 
is  important  that  the  affidavit  upon  which  the  application 
is  founded  should  state  all  the  facts  material  to  the  case. 
^Vhere  a  certiorari  had  been  obtained  by  a  plaintiff  upon 
an  affidavit  which  omitted  to  disclose  fects  as  to  costs 
which  the  defendant  had  already  incurred,  the  Court  of 
Exchequer,  upon  those  facts  being  brought  before  it, 
quashed  the  writ  (J),  Where,  however,  a  certiorari  had 
been  issued  by  leave  of  a  judge,  upon  an  affidavit  which 
stated  generally  that  difficult  questions  would  arise,  but 
did  not  state  what  those  questions  were,  or  the  grounds 

(/)  19  &  20  Vict.  c.  108.  8.  38,  583;  S. C.,6 D.  &  L.  17;  12  Jur.485. 

p. 404.    As  to  the  removal  of  ac-  (0)  Bowen  v.  Evans,  3  Exch.  Ill  ; 

tions  of  ejectment  into  a  superior  S,  C,  6  D.  &  L.  193;  Robertson  v. 

court,    see    ante,    Chapter    XIV.,  IFomacAr,  19  L.  J.,  Q.  B.  367. 

••Ejectment"  (p)  Rowell  y.  Breedon,  3  DowL 

(m)  The  court  heing  one  of  re-  324,  n, 

cord.    The  only  record,  however,  is  (7)   Ex  parte  Nohro,  1   B.  3r  C. 

the    entry  made    by  the    registrar  267;  Er  parte  Evans,  3  Dowh,'S,S. 

(<m/e,  p.  27).     In   the  old  county  410. 

courts  the  proper  writ  to  remove  a  (r)  19  &  20  Vict.  c.  108,  s.  44, 

plaint  was  a  re,  fa,  la, ;    see  ante,  p.  407. 

'*  Introduction.*'     As  to  the  proper  (t)  9  &  10  Vict.  0. 95yS.  90,  p.  405. 

mode  of  removing  plaints  in    re-  (0   Parker  v.    The    BrUtol   and 

plevin,  see  ante,  p.  210.  Exeter  Railway  Company,  2  L.  M.  & 

(n)  Symands  v.  Dmsdale,  2  Exch.  P.  136;  S,  C,  15  Jur.  110. 
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Part  I.  upon  whict  they  would  arlse^  the  court  refused  to  set  the 
'  writ  aside^  as  it  did  not  appear  that  those  particulars  were 

not  pointed  out  to  the  judge  at  chambers  («). 

The  granting  of  a  lule  nisi  or  summons  for  a  certiorari 
will,  if  the  court  or  a  judge  so  direct,  operate  as  a  stay  of 
proceedings  in  the  cause  until  the  determination  of  the 
rule,  or  imtil  the  court  or  judge  otherwise  orders ;  and  the 
judge  of  the  county  court  must  from  time  to  time  adjourn 
the  hearing  of  the  cause  to  such  day  as  he  thinks  fit.  If, 
however,  a  copy  of  the  rule  or  summons  be  not  served  by 
the  party  who  obtained  it  on  the  opposite  party  and  on 
the  registrar  of  the  county  court  two  clear  days  before  the 
day  fixed  for  the  hearing,  the  judge  of  the  county  court 
may  order  the  partv  who  obtained  it  to  pay  the  costs  of 
the  day,  or  part  of  them,  unless  the  superior  court  or  judge 
has  made  some  order  respecting  them  (x). 

"V^Tiere  a  writ  ot  certiorari  has  been  granted  on  an  ex 

imrte  application,  and  the  party  who  obtained  it  does  not 
odge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued,  two  clear  days  before  the  day 
fixed  for  hearing  the  cause,  the  judge  of  the  county  court 
may,  in  his  discretion,  order  the  party  who  obtained  the 
writ  to  pay  all  the  costs  of  the  day,  or  so  much  thereof  as 
he  thinks  fit,  unless  the  superior  court  or  a  judge  thereof 
has  made  some  order  respecting  them  (y). 

If  the  cause  has  been  removed  improperly,  the  opposite 
party  should  apply  to  the  court  or  a  judge  for  a  writ  of 
procedendo,  which  is  a  judicial  writ  issuing  from  the  supe- 
rior court,  and  commanding  the  judge  of  the  county  court 
to  proceed  with  the  cause  (z). 

Serricc  of  Service  of  Writ,  and  Effect  ofJ] — The  writ  should  be 

eflfect*©^  delivered  as  early  as  possible  to  the  judge  or  registrar  of 

the  county  court,  so  as  to  render  all  proceedings  taken  in 
that  court  after  its  service  irregular  and  coram  non 
judice{a).  If  the  judge  of  the  county  court  refiises  to 
obey  it,  he  is  liable  to  an  attachment  for  contempt  (ft). 
The  effect  of  the  service  of  the  writ  of  certiorari  is  in- 

(»)  Ooldmg  f.  Caudwetlt  2  L.  M.  to  the  judge  or  officer  of  the  court, 

&  P.  17o.  before  the  jury  appeared,  or  before 

(x)  19  &  20  Vict.  c.  108,8.40,  one  of  them  had  been  sworn ;  other- 

p.  405.  wise  the  inferior  court  might  pro- 

(y)  lb.  s  41,  p.  406.  ceed  with  the  cause;  43  Eliz.  c.  5. 

(z)  Tidd's  Prac.  410 (9tb  edit.).  {b)  Mungeam  v.  Wkeailey,  6  Exch. 

(a)  According  to  the  old  practice,  88 ;  S.  C,  2  L.  M.  &  P.  155 ;  15  Jur. 

the  writ  must  have  been  deliTered  110;  20  L.  J.,  Exch.  106. 
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stantlj  to  suspend  the  power  of  the  county  court  in  the  Chap.  XlX. 
cause  which  it  removes  (c).  Where  the  writ  was  left  with 
a  clerk  at  the  registrar's  office,  it  was  held  to  be  good 
service  ((£);  but  the  court  intimated  that  the  strictly 
proper  course  to  pm*sue,  where  there  has  been  no  personal 
service  on  the  judge,  and  the  cause  does  not  come  on  for 
hearing  until  after  the  retum-daj,  would  be  to  rule  the 
judge  to  return  the  writ  (e). 

Where  a  defendant  has  removed  from  a  county  court, 
by  certiorari  under  sect.  38  of  19  &  20  Vict.  c.  108,  a 
plaint  for  a  sum  not  exceeding  5/.,  the  plaintiff  is  not 
bound  to  follow  out  his  suit ;  and  if  he  declines,  the  de- 
fendant cannot,  after  serving  notice  to  declare,  under 
sect.  53  of  "The  Common  Law  Procedure  Act,  1852" 
(15  &  16  Vict.  c.  76),  sign  judgment  for  want  of  a  de- 
claration, nor  recover  fr^m  the  plaintiff  the  costs  of 
removal  (/). 

Where  a  cause  had  been  removed  by  certiorari  from  a 
county  court  and  tried  in  a  superior  court,  and  the  plain- 
tiff recovered  a  verdict  for  less  than  20/.  (g)y  the  plaintiff 
was  held  to  be  entitled  to  costs  on  the  higher  scale,  under 
the  7th  direction  to  the  masters  of  Hilary  Term,  1853, 
inasmuch  as  in  a  cause  so  removed,  no  writ  of  trial  could 
issue  under  sect.  17  of  3  &  4  WilL  4,  c.  42.  The  power 
to  issue  a  writ  of  trial  is  now  abolished  by  30  &  31  Vict. 
c.  142,  s.  6. 


(c)  Tidd'8  Prac.  404  (9th  edit.); 
Crou  V.  Smith,  1  Salk.  148,  149; 
Fatacharlff  t.  Baido,  1  Salic  852; 
B*van  V.  Prothesk,  2  Burr.  1151; 
Mungeam  v.  Wheatleyt  ante, 

(d)  Brookman  ▼.  Wenham,  2  L. 
M.  &  P.  233;  5.  C,  15  Jur.  249. 

(e)  See  lb. 

(/)  Gorton  y.  Great  Western RaH- 


way  Company,  1  E.  &  E.,Q.  B.258i 
S.  C,  28  L.  J.,  a  B.  103. 

(g)  Perry  v.  Bennett^  14  C.  B., 
N.  S.  402.  Sect.  5  of  30  &  31  Vict, 
c.  142,  p.  429,  which  deprives  of 
costs  a  plaintiff  recovering  not  more 
than  20/.  in  contract,  or  10/.  in  tort, 
applies  only  to  actions  commenced 
in  the  superior  courts. 
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CHAPTER  XX 


In  what  Cases. 
Notice  of  Appeal. 
Security. 

Form  of  Deposit  of  Appeal 
Transmissian  to   Court  of  Ap^ 
peaL 


APPEAL. 

Neglect  to 


Judgment  of  Court  of  Appeal^ 
Entry  of 

Costs. 

New  Trial. 


In  what  cases  In  what  Cas€s  Appeal  lies."] — In  all  cases  in  which  juris- 
appea]  Uts.  diction  was  given  to  the  county  court  by  statute  9  &  10 
Vict.  c.  95,  the  judgment  of  the  court  was  final  and  con- 
clusive between  the  parties  (a),  and  no  method  of  reviewing 
the  judge's  decision,  whether  in  point  of  law  or  fact,  existed. 
But  now  by  sect.  13  of  30  &  31  Vict.  c.  142,  an  appeal 
may  be  allowed  in  any  case  where  the  judge  shall  think  it 
reasonable  and  proper  that  it  should  be  idlowed.  In  actions 
in  which  the  debt  or  damage  sought  to  be  recovered  is 
above  20/.,  or  in  which  title  is  in  question  (ft),  in  actions 
of  replevin  where  the  rent  or  damage  exceeds  20/.,  in 
actions  for  the  recovery  of  tenements  where  the  yearly  rent 
or  value  of  the  premises  exceeds  20/.,  in  all  actions  of 
ejectment  (c),  and  in  proceedings  in  interpleader  where  the 
money  claimed,  or  the  value  of  the  goods  claimed,  or  of 
the  proceeds  thereof,  exceeds  20/.,  and  in  all  actions  where 
the  parties  agree  that  the  court  shall  have  jurisdiction, 
there  is  an  appeal  as  of  right.  In  these  actions,  if  either 
party  be  dissatisfied  with  the  determination  or  direction  of 
the  county  court  in  point  of  law,  or  upon  the  admission  or 
rejection  of  any  evidence,  he  may  appeal  firom  the  county 
court  to  any  one  of  the  superior  courts  of  common  law  at 
Westminster  (rf).     No  appeal  will  lie,  however,  if,  before 

(a)  9  &  10  Vict  c.  95,  s.  89,       19  &  20  VicL  c  108.  «.  68,  p.  426; 
p.  403.  30  &  31  Vict.  c.  142,  s.  13,  p.  404. 

(b)  30  &  31  Vict.  c.  142,  8.  13,       Before  the   19  &   20  Vict,  c  108, 
p.  404.  there  was  no  appeal  in  cases  of  in- 

(c)  lb.  terpleader  or  plaints  for  the  recovery 
(j;  13&14Victc.61,s.l1-,p.4C3;      of  tenements.    See  Betwick  y.  B</' 
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tlie  decision  of  the  county  court  be  pronounced,  bptt     Chap.  XX. 
parties  agree,  in  writing  signed  by  themselves  or  their 
attorneys  or  agents,  that  the  decision  of  the  judge  shall  be 
final  {e). 

The  court  of  appeal  is  constituted  by  two  or  more  of  the 
judges  of  the  superior  courts,  sitting  in,  or  cot  of  tern  fcr 
the  purpose  (/).  And  the  iodgea^  or  any  five  of  them, 
may  from  time  to  time  nuyte  orders  for  regulating  the 
proceedings  in  ffippeals  {g). 

Aa  appeal  will  not  lie,  without  leave,  where  the  amount 
aoi^ht  to  be  recovered  by  the  plaint  is  under  20/.,  although 
the  objection  is  not  taken  until  the  case  has  been  stated 
and  has  come  on  for  hearing  (A).  As  a  general  rule  the 
right  to  appeal  depends  upon  the  amount  of  the  plaintiff's 
claim,  and  not  on  the  amount  for  which  judgment  is 
given  (i).  But  if  the  nature  of  the  case  is  such,  that  the 
judge  of  the  county  court  cannot  lawfully  give  higher 
damages  than  20/.,  there  is  no  right  of  appeal,  although 
the  (images  claimed  are  unliquidated  and  exceed  20/. 
Thus  in  an  action  against  a  bailiff  for  omission  te  levy 
a  debt  and  costs,  amounting  to  12/.  17^.  8e/.,  in  which  the 
judge  decided  against  the  plaintiff,  it  was  held  that  no 
appeal  would  lie,  although  he  had  claimed  in  his  particulars 
20/.  Is.  (A). 

The  power  of  appealing  is  confined,  it  will  be  observed, 
to  those  cases  only  in  which  one  of  the  parties  is  dissatisfied 
with  the  "  detennination  or  direction  of  the  court  in  point 
of  law,  or  upon  the  admission  or  rejection  of  any  evidence ;" 
therefore,  where  there  is  no  jury,  and  a  judge  finds  certain 
facts,  his  finding,  as  that  of  all  courts  of  inferior  jurisdic- 
tion on  questions  of  fiict  (/),  is  final  and  cannot  be  ques- 
tioned.    If  the  law  and  facts  of  a  case  are  so  mixed  up  in 

fey,  9  Exch.815;  S,  C.;28  L.  J.,  (/)  13  &  14  VicL  c.  61,  s.  14, 

Excb.  89;  Froitr  v.  Fothergill,  14  p.  403;  15  &   16  Vict.  c.  54,  8.2, 

C.  B.  295 ;  S,  C,  23  L.  J.,  C.  P.  53.  p.  404. 

Nor  was  there  any  appeal  where  (g)  \5  &.  16  Vict  c.  54,  a.  3, 

jorisdiction  had  been  conferred  on  p.  404.     See  Reg.  Gen.^  H.  T.,  16 

the  county  court  by  consent,  under  Vict. 

13  &  14  Vict.  c.  61.     See  Grovti  v.  (A)  Blowert  v.  Rackham,  20  L.  J.^ 

Janssens,  9  Exch.  481 ;  &  C,  23  L.  Q.  B.  397 ;  S.  C,  15  Jur.  755. 
J..  Exch.  91.    As  to  appeal  in  equit-  (i)  Dreetman  v,  Harris,  9  Exch. 

able  proceedings,  see  pott,  Chapter  485;  5.C.,  23  L.  J.,  Exch.  210. 
XXIV.  (k)  Mayor  v.  Burgeu,  4  Q.  B. 

(e)  19  &  20  Vict.  c.  108,  s.  69,  655;  S.  C,  24  L.  J.,  Q.  B.  67. 
p.  404;  80  &  31  Vict  c.  142,  s.  34,  (/)  Brittain  v.  Khmaird,  1  B.  & 

p.  353.    The  agreement  does  not  3.432;  1  Will.  Saund.  263  a. 
require  a  stamp.     lb. 
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Part  I. 


Notice  of 
appeal. 


Notice  of  Appeal, 

the  judgment  of  the  county  court,  that  It  is  impossible  to 
separate  them  so  as  to  eliminate  one  of  the  above  grounds 
of  appeal,  the  decision  cannot  be  reviewed  (m).  If  an 
appeal  is  contemplated,  any  point  which  a  party  may  rely 
on  should  be  distinctly  raised  before  the  judge  of  the  county 
court,  since  the  court  of  appeal  will  allow  such  objections 
only  to  be  argued  as  were  made  at  the  trial  (n).  Where 
the  judge  at  the  trial  gives  to  either  side  leave  to  move, 
and  afterwards  gives  judgment  upon  the  (question  of  law 
reserved,  the  party  against  whom  he  decides  may  then, 
but  not  before,  appeal  against  the  decision  {o).  The  right 
of  appeal  existe  only  where  there  is  a  judgment  of  the  court, 
and  does  not  apply  to  an  order  of  committal  under  sect. 
99  of  the  9  &  10  Vict.  c.  95  (/>);  nor  does  it  apply  to  the 
decision  of  the  judge,  on  an  interlocutory  matter,  as  re- 
viewing the  registrar  s  taxation  of  costs  (y). 

The  party  who  is  desirous  of  appealing  may,  before  the 
rising  of  the  court  on  the  day  on  which  juc^ment  was 
pronounced,  deliver  to  the  registrar  a  statement  in  writing, 
signed  by  him,  his  counsel  or  attorney,  containing  the 
grounds  of  his  dissatisfaction.  In  default  of  such  state- 
ment being  delivered,  the  successful  party  may  proceed  on 
the  judgment,  unless  the  judge  otherwise  orders ;  but  the 
judge  may  direct  proceedings  to  be  taken  on  the  judgment, 
notwithstanding  such  statement  has  been  delivered.  The 
party  so  dissatisfied  may,  however,  appeal,  on  grounds 
different  &om  those  contained  in  this  statement,  and 
although  he  shall  not  have  delivered  any  statement  (r). 

Notice  of  Appeal,"] — The  party  appealing  must,  within 
ten  days  after  the  determination  or  direction  in  the  county 
court,  give  notice  to  the  other  party  or  his  attorney  («). 
The  ten  days  within  which  this  notice  may  be  given  are 
reckoned  exclusive  of  the  day  of  trial  {t).  The  notice  of 
appeal  must  be  in  writing,  and  must  state  the  grounds  on 
which  the  party  appeals  (ti).  The  sufficiency  of  this  notice 
is  a  question,  however,  for  the  judge  of  the  county  court. 


(m)  East  Anglian  Railwap  Com' 
panp  T.  Lythgoe,  2  L.  M.  &  P.  221 ; 
S.  C  20  L.  J.,  C.  P.  84;  16  Jur. 
400;  Cowletf  ▼.  Furnell,  12  C.  B. 
249;  S,  C,  20  L.  J.,  C.  P.  197. 

(fi)  H^aUon  v.  Tht  Jmbergate,  Sfc. 
Railway  Company,  16  Jur.  448. 

(o)  Fotter  ▼.  Green,  6  H.  &  N. 
798;  S.  C,  80  L.  J.,  Rxch.  268. 


(p)  Raekham  ▼.  Blowen,  16  Jur. 
768. 

(q)  Carr  t.  Stringer,  1  E.  6.  &  E. 
128;  1$.  jC.,  4  Jur.,  N.  S.  489. 

(r)  Rule  186. 

(«)  13  &  14  Vict.  c.  61,  a.  14, 
p.  403. 

(0  Rule  187. 

(n)  Rule  188. 
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and  if  he  thinks  it  sufficient^  the  objection  that  it  does  not  Chap.  XX. 
contain  any  statement  of  the  grounds  of  dissatisfaction 
ivith  the  decision,  cannot  be  taken  before  the  court  of 
appeal  ( jt).  The  notice  must  be  signed  by  the  appellant, 
bis  attorney  or  agent,  and  it  must  be  served  on  the  registrar, 
as  well  as  on  the  successful  party,  by  post,  or  other- 
wise (y). 

If,  before  such  notice  of  appeal  be  served  upon  the  regis- 
trar, execution  has  issued,  ana  the  amount  of  the  judgment 
and  costs  of  execution  has  been  paid  into  the  hands  of  the 
bailiff,  or  has  been  levied  and  not  paid  over  to  the  successful 
party,  it  roust  remain  in  court  to  abide  the  order  of  the 
court  (z). 

S«rttrify.]— The  party  appealing  must  within  ten  days  Security, 
give  security,  to  be  approved  of  by  the  registrar  of  tne 
court,  for  the  costs  of  the  appeal,  and  must  state  to  which 
of  the  courts  of  common  law  at  Westminster  he  intends 
to  appeal  (a) ;  and,  if  he  be  defendant,  for  the  amount  of 
the  judgment,  in  case  the  appeal  should  be  dismissed. 
This  security  as  to  the  amount  of  the  judgment  is  not, 
however,  required  in  any  case  where  the  judge  of  the 
county  court  has  ordered  the  party  appealing  to  pay  the 
amount  of  the  judgment  into  the  hands  of  the  registrar  of 
the  court,  and  the  same  has  been  paid  (ft).  The  security 
may  be  either  a  bond  executed  by  the  appellant  and  two 
sureties  (c),  or  a  deposit  of  money  (rf).  If  the  appellant 
fiuls  to  give  security,  the  court  will  not  hear  the  appeal  {e). 

If,  before  the  appellant  has  given  the  required  security, 
execution  has  issued,  the  registrar  must,  upon  the  appealing 
party  giving  security,  forthwith  send  notice  thereof,  by  post 
or  otherwise,  to  the  bailiff,  and  proceedings  on  such  execu- 
tion will  be  forthwith  stayed  (/)•  The  court  of  appeal 
will,  if  it  gives  judgment  for  the  appellant,  order  the  money 

Eaid  in  by  him  as  security  for  costs  to  be  paid  out  to 
im  {ff).     For  the  practice  respecting  the  bond  or  de- 
posit of  money,  see  Chap.  XXI. 

(x)  Cannon  ▼.  Johnson,  21  L.  J.,  p.  481. 

Q.  B.  164;  EvanM  t.  Matthews,  26  (d)  lb.  s.  71,  p.  481. 

L.  J.,  Q.  B.  66;  &  C,  21  Jur.  295.  (e)  Stone  ▼.  Dear,  1  E.  B.  &  E. 

(y)  Rule  188.  504;  5.  C,  27  L.  J.,  Q.  B.  819;  4 

(x)  Rule  189.  Jur.,  N.  S.  584.    See,  however,  as 

(a>  18  &  14  Vict.  c.  61,  8.  14,  to    the    memorandum    of    deposit, 

p.  403,  and  Rule  191.  Griffin  t.  Coleman,  4  H.  8e  N.  265. 

(5)  13  fir  14  Vict  c.  61,  s.  14.  (/)  Rule  190. 

(c)  19  &  20  Vict.  c.  108,  s.  70.  (g)  Kelly  ▼.  mbster,  16  Jur.  888. 

P.N.  R 
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242  Form  and  Deposit  of  Appeal. 

Part  I.  Form  and  Deposit  of  AppeaV]  —The  appeal  must  be  in 

"  ~~       the  form  of  a  case  agreed  on  bj  both  parties,  or  their 

posU  ofappea).  attorneys.  If  they  cannot  agree,  the  judge  of  the  county 
court,  upon  being  applied  to  by  the  parties  or  their 
attorneys,  must  settle  the  case  and  sign  it  (A).  The  ap- 
pellant should  be  carefiil  that  the  case  is  so  prepared  as  to 
raise  fully  any  objection  on  which  he  may  intend  to  rely ; 
for  both  parties  are  bound  by  it,  and  will  not  be  allowed, 
when  before  the  court  of  appeal,  to  travel  out  of  it  (t).  On 
the  other  hand,  the  respondent  should  be  careful  that  the 
case  when  settled  does  not  contain  any  groimd  of  appeal, 
which  was  not  taken  before  the  judge  of  the  county  court ; 
since,  if  an  objection  appears  on  the  face  of  the  case,  it  will 
be  considered  as  evidence  that  it  was  raised  before  the 
county  court ;  though,  probably,  if  it  could  be  shown  that 
it  was  not  so  raised,  the  court  of  appeal  would  refuse  to 
entertain  it  (A).  Where  a  case  was  stated  at  improper 
length,  the  Court  of  Queen's  Bench,  on  reversing  tne  de- 
cision, refused  to  give  cost«  to  the  appellant  (Z). 

The  case  must  be  presented  to  the  judge  for  signature, 
unless  he  otherwise  orders,  at  the  court  held  next  afler 
twelve  clear  days  from  the  day  on  which  judgment  was 
pronounced,  and  must  then  be  signed  by  the  judge,  and  be 
sealed  with  the  seal  of  the  court  (wi).  This  rule  does  not 
limit  the  right  of  appeal  given  by  the  statute ;  it  is  intended 
only  to  prevent  delay,  and  to  enable  the  successfiil  party 
to  proceed  on  the  judgment  should  the  appell^t  not  con- 
form to  the  rule  and  proceed  with  his  appeal  in  the  course 
prescribed ;  and  the  county  court  judge  is  bound  to  settle 
and  sign  the  case,  although  it  was  first  submitted  to  him 
at  a  court  held  subsequent  to  that  required  by  the  rule  (n). 
Where  a  judge  signed  a  case,  but  stated  that  certain 
documents  ought  to  be  inserted,  and  that  when  that  was 
done  he  would  re-sign  it,  which  he  afterwards  declined  to 
do,  it  was  held  that  the  signing,  being  only  conditional, 
did  not  take  effect  until  the  documents  were  inserted,  and 
that  the  date  of  their  insertion  must  be  taken  as  the  true 
date  of  the  affixing  of  the  signature  (o). 

(h)  18  &  U  Vict  c.  61.  8.  15,  (w)  Rule  192. 

p.  403.  (fi)  In  re  Hacking  t.  Lee,  2  E.  & 

(f)  Wation  T.  The  Jmbergate,  ^.  E.  906;  S,  C,  29  £.  J.,  Q.  B.  204. 

Railway  Company^  15  Jur.  448.  See  also  Furber  v.  Siurmey,  8  H.  £c 

{k)  Yorke  v.  Smith,  21  L.  J.,  Q.  B.  N.  521. 

53.  (o)   Figg  T.   WilHtison,  9  Exch. 

(/)  Eoant  r.  Maihias,  7  E.  &  B.  475;  5.CX,  23  L.  J.,  Exch.  129. 
590. 
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There  is  no  provision  in  the  County  Court  Acts^  as  to  Chap.  XX. 
what  is  to  be  done^  if  the  judge  dies  before  the  case  is 
signed  by  him.  Where  this  occurred  after  a  judgment 
for  plaintiff^  it  was  held  that  the  defendant  was  premature 
in  moving  for  a  prohibition^  when  the  plaintiff  nad  taken 
no  step  to  enforce  the  judgment  (/?). 

When  signed  and  sealed^  one  copy  of  the  case  must  be 
deposited  with  the  registrar,  and  another  sent  by  the 
appellant  to  the  successful  party,  by  post  or  otherwise, 
within  three  clear  days  next  aft;er  the  time  of  its  being 
signed  and  sealed.  If  the  appellant  does  not  comply 
with  this,  the  successful  partjr  may  proceed  on  the  judg- 
ment, unless  the  judge  otherwise  orders  (j). 

Transmission  to  Court  of  Appeal.'] — The  appellant  must  TransmiMion 
within  three  clear  days  next  after  me  case  is  signed  and  *®^?2^®^ 
sealed  transmit  two  copies  thereof,  by  post  or  otherwise,  "P^^*®*^* 
to  the  rule  department  of  the  master's  office  of  the  court 
in  which  the  appeal  is  to  be  brought.  Notice  of  such 
transmission  must  forthwith  be  given  by  the  appellant  to 
the  successfnl  party,  by  post  or  otherwise.  In  defitult  of 
this  the  successful  party  may  proceed  on  the  judgment; 
and,  on  application  to  the  court,  will  be  entitled  to  such 
costs  as  he  may  have  incurred  in  consequence  of  the  ap« 
peUant's  proceedings.  The  respondent  may,  however, 
instead  of^  proceeding  on  such  iudgment,  within  twentv- 
eight  days  mm  the  signing  of  the  case,  transmit  it  in  the 
manner  prescribed  to  the  appellant,  and  give  the  like 
notice  to  him  of  such  transmission  (r).  The  appellant 
must  set  down  the  case  for  argument  («),  and  deliver 
copies  of  the  case  to  the  clerks  of  the  judges  who  are  to 
hear  the  appeal,  in  the  same  manner  and  at  the  same  time 
as  paper  books  are  delivered  before  the  argument  of  a  de- 
murrer ;  namely,  four  clear  days  before  the  day  appointed 
for  argument  (jt), 

(p)  M^AUum  y.  Cookscn,  6  C.  B.,  a   new    trial,  notwithstanding  the 

N.  S.  498;  S,  CX,  28  L.  J.,  C.  P.  1.  proper  time  for  so  doing  had  elapsed. 

In  Newlom  ▼.  BoodU,  3  C.  B.  795;  (q)  Rule  192. 

S.  C,  16  L.  J.,  C.  P.  135,  the  court  (r)    13  &  U  Vict.  c.  61,  s.  15, 

decided  that  it  was  not  competent  p.  408,  and  Rule  193. 

for  another  judge  of  the  court  out  of  («)  Reg.  Gen.,  H.  T.,  16  Vict., 

which  the  record  issued  to  seal  a  r.  15;  Cooper  ▼.  Sttphemom,  16  Jur. 

biU  of  exceptions;  but  that,  where  424. 

the  clrcumsunces  warranted  it,  the  (0   Reg.  Gen.,  H.  T.,  16  Vict., 

party  might  be  allowed  to  move  for  r.  16. 

r2 
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Part  I.  Neglect  to  prosecute.'] — If  after  the  case  has  heen  tranm 

Neglect  to  fitted  the  appellant  does  not  prosecute  his  appeal  with 
protecate.  due  diligence  according  to  the  practice  of  the  court  of 
appeal,  the  party  successful  in  the  county  court  may 
apply  to  the  judge  for  leave  to  proceed  on  the  judgment, 
and  leave  for  that  purpose  may  be  granted  accordingly,  if 
the  judge  thinks  fit ;  and  the  successfid  party  will  also  be 
entitled  to  such  costs  as  he  may  have  incurred  in  conse- 
quence of  the  appellant's  proceedings,  which  costs  will  be 
added  to  the  judgment  (u). 

Judgment  of  Judgment  of  Court  of  Appeal.']— The  court  of  appeal 
court  of  appeal,  leaving  heard  the  case  argued,  may  order  a  new  trial  on 
such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be 
entered  for  either  party,  as  the  case  may  be,  which  order 
is  final  (x).  The  court  may  also  order  a  judgment  of 
nonsuit  to  be  entered  (y).  Where  the  case  stated  by  the 
parties  does  not  confine  itself  to  the  asking  of  particular 
questions,  but  sets  out  the  judgment  of  the  judge  below, 
or  his  summing  up  to  the  jury,  the  court  of  appeal  will 
givejudgment  upon  the  whole  case  (sr). 

Where  a  plaint  was  tried  by  a  jury  in  the  county  court 
who  found  for  the  plaintifi^,  and  an  appeal  was  brought  on 
the  ground  of  the  improper  reception  of  evidence,  it  was 
held  that  the  court  above  had  no  power  to  set  aside  tibe 
verdict,  and  direct  that  judgment  should  be  entered  for 
the  defendant,  but  that  they  should  only  direct  a  new 
trial  {a\ 
Entry  of.  When  the  court  of  appeal  has  pronounced  judgment, 

either  party  may  deposit  the  original  order  of  the  court 
of  appeal,  or  an  office  copy  thereof,  with  the  registrar  of 
the  county  court,  and  within  forty-eight  hours  ftona  the 
time  of  such  deposit  give  notice  thereof  in  writing  to  the 
other  party,  by  post  or  otherwise  (J).  If  the  order  or  the 
court  of  appeal  is,  that  judgment  shall  be  entered  for 
either  party,  then  such  Judgment  must  be  entered  ^^^^ 
ingly,  and  the  successful  party  is  at  liberty  to  proceed 
thereupon,  as  if  upon  an  original  judgment  of  the  county 
court  (c). 

(«)  Rule  194.  439;  S,  C.  16  Jur.  480.  - 

(«)  IS  &  14  Vict,  c,  61,  8.  14,  (a)  Jonasy.  il<i«M,20L.J^Q-'*' 

p.  403.  897. 

{y)   Fuller  v.  Cheveley,    17  Jur.  (fr)  Rule  195. 

786.  (c)  Rule  197. 

(«)  Clarke  v.  Stanclife,  7  Exch. 
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Costs  of  Proceedings  in  County  Court.  245 

Costs.] — The  court  to  which  the  appeal  is  made  may  Chaf.  XX. 
make  such  order  as  to  costs  as  they  think  proper  (rf).  c^^^,^ 
The  costs  of  appeal,  as  a  general  rule,  follow  the  result  (tf). 
The  rule  is  not,  however,  inflexible  (/).  Where  a  new 
trial  was  granted  upon  the  ground  of  misdirection,  the 
Court  of  Exchequer,  following  the  rule  acted  upon  where 
a  new  trial  is  granted  in  a  superior  court,  refused  to  allow 
costs  to  the  appellant  (^).  In  a  more  recent  case  in  the 
Common  Pleas,  however,  the  court  held  that  there  was  no 
analogy  between  the  granting  of  a  new  trial  in  a  superior 
court  for  misdirection,  and  directing  a  new  trial  in  a 
county  court,  and  adhered  to  the  rule,  that  upon  appeal 
costs  should  be  allowed  to  the  successful  party  (A). 

Where  the  judge  of  a  county  court  ruled  a  point  of  law 
against  a  plaintiff,  with  leave  to  move  to  set  aside  the 
verdict,  and  the  plaintifi^,  instead  of  so  moving,  appealed 
to  a  superior  court,  which  decided  the  point  in  his  favour: 
it  was  held  that  he  ought  to  have  his  costs  of  appeal,  since 
he  was  not  bound  to  try  the  experiment  of  going  a  second 
time  before  the  same  judge  who  had  once  expressed  an 
opinion  against  him  (i). 

Costs  of  appeal  will  not  be  allowed  unless  the  applica- 
tion for  them  is  made  at  the  time  the  case  is  disposed 
of(A). 

Costs  of  Proceedings  in  County  Court."] — It  has  been  Costs  of  pro- 
held  in  the  Common  IPleas,  that  the  costs  of  the  proceed-  ceedings  in 
ings  in  the  court  below  are  to  be  dealt  with  as  accessory  *^"°^y  ^°"'^ 
to  the  judgment ;  and  that  therefore  the  reversal  of  the 
judgment  below  and  order  for  a  new  trial  reversed  an 
order  for  costs  in  the  court  below  (/). 

(d)  13  &  14  Vict  c.  61,  s.  14.  In  thejudgpmentof  Willes,  J.,in  this 

(«)  RabinMim  ▼.  Lawrence^  7  Exch.  case,  the  principle  and  practice  re- 

123;  S.  C,  2  L.  M.  fir  P.  673;  15  specting  costs  of  appeal  is  fully  con- 

Jur.  1087;  21  L.  J..  Exch.  36.   See  sidered  and  dealt  with, 

also  Hunt  v.  Wrajf,  7  Exch.  125,  n.;  (i)  Outhwaite  v.  Hudson,  7  Exch. 

S.  C,  21  L.  J.,  Exch.  37  ;  Cannon  v.  380;  5.  C,  16  Jur.  430. 

Johnson,  21  L.  J.,  Q.  B.  164 ;  Gibbon  (k)  Taylor  v.  Great  Northern  RMU 

T.  Gibbon,  13  C.  B.  20B ;  Liedemann  way  Company,  L.  R.,  1  C.  P.  430. 

T.  Sehuitt,  14  C.  B.  38;  Robinson  v.  (/)  Gage  v.  ColUns,  L.  R.,  2  C.  P. 

Lord  Vtmon,  7  C.  B.  231.  381.    The  Courts  of  Queen's  Bench 

(/)  Mountnoy  v.ColUer^  1  E.  fip  and  Exchequer  differed  upon  a  simi- 

B.  630.  lar  question,  arising  on  the  19  &  20 

(g)   Geo  ▼.    The   Lancashire  and  Vict.  c.  108,  s.  43,  p.  406;  White* 

Yorkshire  Railway  Company,  6  H.  &  head  v.   Procter,  3   H.  &  N.  532; 

N.  224.  Churchward  v.  Coleman,  L.  R.,  2  Q. 

(h)   Shroeder  ▼.   Ward,  13  C.  B.,  B.  18.    See  pMt,  Chapter  XXil I. 
N.  S.  410;  S.  C,  82  L.  J.,  C.  P.  150. 
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Vkwi  I.  New  TVifl/.] — A  new  trial  in  pursuance  of  tlie  order  of 

IT  J.  the  court  of  appeal  must  be  entered  for  trial  at  the  oonrt 
which  is  held  next  after  twelve  clear  days  from  the  time 
when  the  order  or  o£5ce  copy  has  been  deposited  with  the 
registrar^  unless  the  parties  agree  that  it  shall  take  place 
sooner,  or  the  judge  otherwise  orders^  and  it  must  be  con* 
ducted  in  the  same  manner  as  any  new  trial  granted  by 
the  county  court  itself  (m). 

(»)  Rule  196. 
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CHAPTER  XXI. 

8ECUBITY. 


Jn  what  Cases, 
Jf  by  Bond, 
Action  on. 


Jfhy  Deposit. 

Payment   out   of  Court  o/ 
Veposit. 

In  Superior  Courts. 


The  cases  in  which  security  is  required  to  be  given  in  the  In  what  cases. 
county  court  are  as  follow  : — 

1.  Upon  a  defendant  objecting  to  a  cause  being  tried 
in  the  county  court  (a). 

2.  Upon  application  for  a  warrant  to  return  goods  to  a 
replevisor  (b). 

3.  Upon  obtaining  leave  to  defend  an  action  brought 
under  the  "  Summary  Procedure  on  Bills  of  Exchange 

Act,  1855  "(c)- 

4.  On  application  for  a  new  trial  to  stay  or  suspend  a 
judgment,  order  or  execution,  where  security  is  ordered  to 
be  taken  by  the  court  (d). 

5.  Upon  a  party  proposing  to  appeal  {e). 

6.  Upon  its  appearing,  on  application  for  the  entry  of 
a  plaint,  that  the  plaintiff  does  not  reside  in  England  ( /*)• 

The  security  in  any  case  may  be  either  by  bond,  or  by 
a  deposit  of  money. 

If  by  Bond.'] — The  party  intending  to  take  the  pro-  if  by  bond, 
ceeding  must  find  sureties  to  join  with  him  in  the  bond(^), 
and  must  serve,  by  post  or  otherwise,  on  the  opposite 
party  and  the  registrar  at  his  office,  notice  of  the  persons 
whom  he  proposes  as  his  sureties,  according  to  a  form  in 

(a)  19  &  20  Vict.  c.  108,  s.  39,  («)  13  &  H  Vict  c.  61,  s.  14, 

p.  399,  anU,  p.  84.  p.  403 ;  and  19  &  20  Vict.  c.  108, 

(6)   lb.  ss.  Q5,  66,  p.  425,  ante,  s.  68,  p.  426;  30  &  31  Vict.  o.  142, 

p.  208.  s.  13,  p.  404,  ante,  p.  241. 

(e)  18  &  19  Vict  c.  67,  s.  4,  ante,  (/)  Rule  36,  antt^  p.  68. 

p.  214.  (g)  19  &  20  Vict.  c.  108,  s.  70, 

(d)  9  Ac  10  Vict.  c.  96,  u.  80,  89,  p.  431. 
lOf,  anU,  p.  217. 
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Security  hy  Bond. 


Paet  I.  the  schedule  to  the  rules.  The  registnur  must  forthwidi 
give  notice  to  both  parties  of  the  day  and  hour  on  which 
he  proposes  that  the  bond  shall  be  executed,  and  mint 
state  in  the  notice  to  the  obligee  that  iF  he  have  anj  TaHd 
objection  to  make  to  the  proposed  sureties  or  either  of  them 
that  he  must  make  it  at  that  time  (g)»  The  sureties  must 
make  an  affidavit  of  their  sufficiency  before  the  registrar, 
in  the  form  in  the  schedule  to  the  rules,  unless  the  oppo- 
site party  shall  dispense  with  it  (A).  The  bond  must  be 
given  at  the  cost  of  the  party  giving  it,  and  must  be  made 
to  the  other  party  or  intended  party  in  the  action  or  pro- 
ceeding (t).  It  is  to  be  executed  in  the  presence  of  the 
judge,  registrar,  a  commissioner  of  a  court  of  law  or  equity, 
or  a  justice  of  the  peace.  If  executed  in  the  presence  of 
the  judge  or  registrar,  it  need  not  be  attested  {j).  It  is 
to  be  deposited  with  the  registrar  until  the  cause  be  finaDj 
disposed  of  (A). 

In  cases  of  objection  to  the  trial  in  the  county  court 
the  bond  must  be  in  a  sum  not  exceeding  150^,  and  the 
security  must  be  approved  by  the  registrar  (Z).  The  re- 
gistrar cannot  decline  to  approve  of  the  bond  upon  the 
ground  that  the  defendant  is  by  law  incompetent  to  exe- 
cute it  (m). 

In  cases  of  replevin  the  bond  must  be  in  a  sum  sufficient 
to  cover  the  alleged  rent  or  damage,  and  the  probable 
costs  of  the  cause  in  the  superior  or  county  court,  ac- 
cording to  the  court  in  which  the  replevisor  elects  to 
sue  (r). 

In  cases  of  appeal  the  bond  is  to  be  taken  in  a  sum 
equal  to  20/.,  and  the  amount  of  the  judgment  of  the 
county  court  (o). 

In  other  cases  it  is  to  be  the  amount  fixed  by  the  court 
or  registrar. 

Action  on.  Action  onA — If  any  action  be  brought  on  the  bond,  the 

court  in  which  the  action  is  brought  may,  by  rule  or  order. 
give  such  relief  to  the  obligors  as  may  be  just,  and  such 


{g)  Rule  181.    Form  15,  App. 

{h)  Rule  182.    Form  16,  App. 

(0  19  &  20  Vict  c.  108,  s.  70, 
.431. 

(j)  Rule  183. 

(k)  Rule  185. 

(/)  19  &  20  Vict  c.  108,  8.  89, 
1.899. 

(m)  R$   Young  ▼.  Tk9  Brampton 


Waterworkt  Company,  1  B.&S.67f; 
5.C.,  31  L.  J.,  Q.  B.  14.  Intbtt 
case  it  was  held  that  an  incorporaiw 
joint-stock  company,  limited,  could 
properly  execute  such  a  bond. 

(«)  19  &  20  Vict.  c.  108,  ».  w 
and  66,  p.  425. 

(o)  See  Forms  97  and  98,  App. 
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rule  or  order  is  to  have  the  effect  of  a  defeasance  of  the    Chap.  XXI. 
bond  (p). 

If  Security  by  Deposit.'] — Where  a  party  is  required  to  If  •ecurity  by 
give  security,  he  may,  in  lieu  of  giving  a  bond,  deposit  °*P***'^ 
with  the  registrar  a  sum  equal  in  amount  to  the  sum  for 
which  he  would  otherwise  give  security,  together  with  a 
memorandum,  to  be  approved  of  by  the  registrar,  and  to 
be  signed  by  the  party,  his  attorney  or  agent,  setting  forth 
the  conditions  on  which  the  money  is  deposited,  and  the 
registrar  must  give  a  written  acknowledgment  of  the  de- 
posit (q).  The  party,  upon  making  the  deposit,  must  give 
notice  to  the  opposite  party  by  post  or  otherwise^  of  the 
deposit  having  been  made  (r). 

The  failure  to  deposit  a  written  memorandum,  setting 
forth  the  conditions,  is  no  objection  to  the  hearing  of  an 
appeal,  in  respect  of  which  it  was  deposited  («). 

Parpnent  out  of  Court  of  Deposit."] — The  judge  of  the  Payment  out  of 
court  in  which  the  money  has  been  deposited  may,  on  the  ^^^^^ 
same  evidence  as  would  be  required  to  enforce  or  avoid  a 
bond,  given  by  way  of  security,  order  the  sum  deposited 
to  be  paid  out  to  such  party  or  parties  as  to  him  shall 
seem  just  {J). 

In  Superior  Courts.] — Where  security  is  required  by  In  superior 
any  of  the  coimty  court  acts  to  be  given  in  a  superior  ^'"^ 
court,  it  mav  be  by  bond  or  deposit,  the  same  as  if  it  were 
required  to  be  given  in  a  county  court  (u) ;  and  the  court 
in  which  an  action  on  the  bond  is  brought  has  the  same 
powers,  as  to  giving  relief  to  the  obligors,  and  to  the  dis- 
posal of  the  money  deposited,  as  are  above  stated  to  be 
possessed  by  the  county  court  {x). 

(p)  10  &  20  Vict  c  108,  s.  70,  265;  5.  C,  28  L.  J.,  Exch.  184. 

p.  481.  (0  19  &  20  Vict.  c.  108,  t.  71, 

(q)  lb.  8. 71,  p.  481.  p.  481. 

(r)  Rule  184.  («)  lb.  88.  70,  71,  p.  481. 

(«)  Griffln  ?.  Coftman,  4  H.  &  N.  (x)  lb.  s.  70,  p.  431. 
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Reference  to 
arbitntion. 


Re?ocation  of 
reference. 


ARBITRATION. 

Meference  to  Arbitration, 
Bevocation  of  Beferenee. 
Entry  of  Award. 

Reference  to  Arbitration.'] — The  judge  may,  with  die 
consent  of  both  parties,  oraer  the  suit  with  or  without 
other  matters  in  difference  (within  the  jurisdiction),  to  be 
referred  to  arbitration,  to  a  person  or  persons,  in  such 
manner  and  on  such  terms  as  he  thinks  reasonable  and 
just  (a).  Where  a  plaint  is  entered,  the  judge  may,  with 
the  consent  of  the  parties,  in  cases  within  the  ordinary 
jurisdiction  of  the  court,  and  also  in  cases  of  enkr^ 
jurisdiction  by  consent  imder  sect,  23  of  the  19  &  20  Vict. 
c.  108,  make  an  order  for  a  reference  before,  upon  or  after 
the  return-day  of  the  simimons,  and  all  the  provisions  aa 
to  references  apply  to  a  proceeding  under  such  an  order ; 
and  the  same  fees  must  be  paid  on  making  the  order  as  if 
it  were  made  on  the  hearing  of  the  cause  (A). 

The  judge  has  no  power  to  refer  a  cause  except  by  con- 
sent of  the  parties ;  therefore,  in  pleading  such  an  oraer  of 
reference,  it  is  suflScient  to  state  that  the  parties  mutuaDy 
agreed  to  refer,  without  mentioning  that  it  was  done  by 
order  of  the  judge  (c). 

An  order  of  reference,  when  once  made,  cannot  be  re- 
voked by  either  party,  except  by  consent  of  the  judge  (d). 

The  act  to  amend  the  law  of  evidence  (14  &  15  Vict 
c.  99)  provides,  by  sect.  16,  that  **  every  court,  judge, 
justice,  officer,  commissioner,  arbitrator  or  other  person, 
now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as 
are  legally  called  before  them  respectively  "  (c). 


(a)  9  &  10  Vict.  c.  95,  ■.  77, 
p.  897.  As  to  the  general  law  and 
practice  relating  to  arbitration,  see 
Russell  on  the  Power  and  Duty  of 
an  Arbitrator. 

Vb)  Rule  222.    Form  120,  App. 

(c)  Roper  ▼.  Levi,  2  L.  M.  &  P. 


621;  AC,  21  L.  J.,  Exch.  28. 

(rf)  9  &  10  Vict,  c  95,  «.  77, 
p.  897. 

(«)  Before  this  act,  an  arbitrator 
appointed  by  a  county  court  had  do 
power  to  administer  an  oath,  and, 
consequently,  a   witness  swearing 
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Entry  of  Award.'] — The  award  of  the  arbitrator,  arbi-   Chap.  XXIL 
trators  or  umpire,  when  made,  is  entered  as  the  Judgment  Entry  of 
in  the  cause,  and  is  as  binding  and  effectual  as  if  given  by  award, 
the  judge ;  but,  at  the  first  court  held  after  the  expiration 
of  one  week  after  the  entiy  of  the  award,  the  judge  may 
set  it  aside,  or,  with  the  consent  of  both  parties^  may  re- 
voke the  reference  and  order  another  (/). 

MteW  before  him  could  not  be  in-  (/)  9  &  10  Vict  c  95,  s.  77, 

dieted  for  perjurv.    See  R,  ▼.  HaiUi,      p.  897* 
20  L.  J.,  Mag.  Gas.  197. 
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CHAPTER  XXIir. 


What  courts 
maj  grant  a 
prohibition. 


PROHIBITION. 
ORDEB  REQUIRING  JUDGE  OR  OFFICER  TO  ACT. 


What  Courti  may  grant  a  Pro^ 
hibition. 

In  what  Cases  granted. 

In  what  Cases  not. 

Applieatian  farf  when  and  how 
to  he  made. 

Waiver. 


Setting  aside  WrU  of. 

Effect   of,    on   Proeeedmgi  n 
County  Court. 

Error. 

Obdbr  reqcirino  Judob  01 
Officer  to  act,  804. 


The  writ  of  prohibition  is  a  writ  issuing  out  of  the  supe- 
rior courts  to  restrain  any  inferior  courts,  within  the  limits 
and  bounds  of  their  several  iurisdictions  prescribed  to  them 
by  law.  It  is  granted  in  all  cases  where  an  inferior  court 
exceeds  its  powers,  either  by  acting  where  it  has  no  juris- 
diction, or  where,  having  a  primary  jurisdiction,  it  takes 
upon  itself  the  decision  of  something  not  included  within 
its  jurisdiction  (a).  There  was  formerly  great  difference 
of  opinion  whether  this  writ  was  discretionary,  or  to  be 
granted,  ex  debito  justitics  ;  but  it  is  now  clear  that  at  the 
suit  of  the  party  aggrieved  it  is  of  right,  though  discre- 
tionary in  the  sense  that,  from  the  circumstances  of  the 
case,  the  courts  may  exercise  a  legal  not  arbitrary  discre- 
tion (i).  And  consequently,  when  a  party  establishes  to 
the  court  fects  upon  which  an  application  is  properly 
founded,  whether  appearing  on  the  face  of  the  proceedings 
or  not,  he  is  entitled  to  the  writ  as  of  right,  as  m  the  cases 
of  mandamus  and  quo  warranto  (c). 

What  Courts  may  grant  a  Prohibition.'] — Any  one  of 
the  superior  courts  of  common  law  at  Westminster  may 


(a)  2  Inst.  601 1  F.  N.  B.  40;  12 
Rep.  65 ;  Bac.  Ab.  tit.  Prohibition. 

(b)  Bac  Ab.  Prohibition  (B.)  and 
cases  there  cited.  Mayor  (f  London  ▼. 
Cot,  L.  R..  2  H.  of  L.  2S9,  278. 
See  the  opinion  of  the  judges  de- 


li?ered  by  Willes,  J.,  which  contsini 
a  great  body  of  learning  on  the  Law 
and  Practice  of  Prohibition. 

(c)  Jackson  r.  Beaumont,  II  £xcli. 
800 ;  Majfor  qf  London  ?.  Ow,  •^ 
supra. 
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award  a  prohibition  to  the  county  courts,  so  also  may  the  Chaf.  XX III. 
Court  of  Chancery  {d) ;  but  until  recently  the  former 
courts  could  only  grant  it  in  terra  time,  while  the  latter, 
wbich  sits  also  in  vacation,  might  issue  it  either  in  term 
time  or  in  vacation  (e) ;  it  seems,  however,  that  it  will  not 
entertain  such  applications  in  term  time,  as  they  come 
more  appropriately  under  the  cognizance  of  courts  of 
law(/).  The  writ  from  Chanceiy  appears  not  to  be 
returnable,  but  if  disobeyed  that  court  grants  an  attach- 
ment returnable  in  the  Queen's  Bench  or  Common 
Bench  (y).  And  now  by  the  12  &  13  Vict.  c.  109,  ss.  26, 
27,  28,  a  writ  of  prohibition  may  issue  out  of  the 
Petty  Bag  Office  of  the  Court  of  Chancery  in  vacation 
as  well  as  in  term  time  (A),  and  by  the  13  &  14  Vict 
c  61,  s.  22,  any  judge  of  any  of  the  superior  courts  of 
O(»nmon  law  may,  as  well  in  terra  time  as  in  vacation, 
hear  and  determine  applications  for  writs  of  prohibition 
directed  to  the  judges  of  the  county  courts,  and  may 
make  such  rules  or  orders  for  the  issuing  of  such  writs  as 
might  have  been  made  by  the  court.  If  the  inferior  court 
has  no  jurisdiction,  a  writ  of  prohibition  may  be  granted 
even  on  the  application  of  a  stranger  (t).  But  the  grant 
of  the  writ  at  the  suit  of  a  stranger  is  discretionary;  not 
ex  debitojustituB  as  at  the  suit  of  the  party  aggrieved  (j ). 
The  courts  will  not  grant  a  rule  nisi  for  a  prohibition 
on  the  last  day  of  term  in  cases  where  the  party  has  been 
dilatory  in  applying  for  it;  indeed,  it  is  doubtM  whether 
in  such  a  case  they  will  grant  it  at  all  (A),  unless  a  rule  for 
that  purpose  has  been  obtained  on  a  former  day  (/).  But 
a  rule  may  be  obtained,  on  motion,  staying  proceedings 
till  the  ensuing  term  (m).  This  rule  of  practice  is  of  little 
importance  now  that  any  of  the  judges  can  at  any  time 
grant  a  prohibition. 

In  what  Cases  granted, '] — A  prohibition   is  granted  Inwhatcatet 
either  absolutely  or  hoc  usque  only  until  a  particular  act  Sf""'^*^ 

ii)  P.  N.  B.  63;  4  Inst  71.  Queen  rf Spain,  17  Q.  B.  171 ;  S,  C, 

(0  Montgomerif  ▼.  Blair,  2  Scb.  20  L.  J.,  0-  B.  488. 
&  Let  dr.)  }Z6.  (j)  Re  Fortter,  4  B.  Sr  S.  187 1 

(/)  Peere  Wms.  476 ;   Wright  w.  Mayor  of  London  v.  Cwr,  mbi  tupra, 
OttttU,  13  Bea?.  81 ;  S.  C,  19  L.  J^  (Ar)  Thorn  v.  Simwont,  9  C.  B.  323, 

Chanc  527.  where  see  per  Maule,  J. 

is)  4  lost.  81.  (/)  Tidd.  498 ;  3  Burr.  1922. 

(*)  Wright  ▼.  CatteU,   13   Bea?.  (m)  Latch.  72;    RoL  Rep.  436 ; 

SI :  S.  C^  19  L.  J.,  Chanc.  627.  Tidd,  498. 

(<)  2   Inat.    602 ;    Wadtworth   ?. 
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254  In  what  Cases  graaied. 

Paet  1.  be  done.  The  first  is  peremptory  and  ties  np  the  inferior 
jurisdiction  till  a  consultation  is  awarded ;  the  second  ii 
ipso  facto  discharged  upon  performing  the  act,  and  that 
without  any  writ  of  consultation  («).  A  writ  of  probi- 
bition  will  be  granted  to  a  county  court  in  any  case  in 
which  it  exceeds  the  jurisdiction  given  by  the  serenJ 
statutes  by  which  it  is  goyemed,  or  takes  upon  itself  the 
coCTizance  of  any  action  of  ejectment  in  which  the  value 
or  rent  of  the  lands  exceeds  20/.,  or  of  any  action  in  which 
the  title  to  any  corporeal  or  incorporeal  hereditaments,  of 
which  the  value  or  rent  exceeds  20/.,  or  to  any  easement 
or  licence  where  the  value  or  rent  of  the  dominant  or 
servient  tenement  exceeds  20/.,  or  to  any  toll,  £ur,  or 
market  or  franchise,  is  in  question,  or  in  which  the 
validity  of  any  demise,  bequest,  or  limitation  under  any 
will  or  settlement  may  be  disputed,  or  (except  where 
such  a  case  is  sent  for  trial  from  a  superior  court)  for  any 
malicious  prosecution,  libel  or  slander,  seduction,  or  breacn 
of  promise  of  marriage  (o).  The  writ  will  issue  also  if  the 
action  be  in  its  nature  one  over  which  the  county  court 
has  jurisdiction,  but  the  defence  raises  a  question  which  it 
has  no  power  to  try,  as  where  a  defence  raises  a  question 
of  title  to  hereditaments  of  more  than  20/.  value  or  rent  (p). 
Other  instances  in  which  a  writ  of  prohibition  will  be 
granted  are  pro  defeciu  triationis,  that  is,  the  want  of  any 
means  of  tiying,  as  when  it  is  impossible  to  try  the  cauBe 
by  the  proper  and  legitimate  evidence  (y).  Taking  a 
wrong  course  in  trying  is  not,  however,  such  a  defect  (r). 
So  where  the  judge  is  a  party,  or  has  an  interest,  neither 
he  nor  his  deputy  can  determine  a  cause  or  sit  in  court  (^). 
A  prohibition  was  issued  where  a  judge,  of  his  own  autho- 
rity, and  without  the  consent  of  the  pkintifi*,  amended  the 
particulars,  with  a  view,  by  reducing  the  plaintiff's  demand 
fcelow  50/.,  to  give  the  county  court  jurisdiction  (/). 

A  writ  of  prohibition  may  be  partial,  and  prohibit  so 
much  of  a  plaint  as  exceeds  the  jurisdiction  of  the  inferior 
court,  allowing  it  to  proceed  as  to  the  residue.    Thus, 

(»)  Bac.   Ab.    Prohibition  (F.);  Wituor  w.  Dunford,  12  a  B.  608; 

TaiU  V.  Edwards,  6  Mod.  SOS.  S.  C,  12  Jur.  630. 

(o)  9  &  10  Vict.  c.  96,  t.  58.  See  (r)  Per  Patteson,  J.,  in  Wvu»  »• 

further  of  these,  OM/tf,  Chap.  IV.,  Dutjord,  ante. 

JuEiSDicTiON.  («)  Salk.  396  ;  Hardw.  503. 

(  p)  Maffor  rflondonf.  Cox,  L.  R.,  (/)  Hill  ▼.  Swift,  10  Eich. 726; 

2   H.  of  L.  239.     See  Pearton  v.  S.  CI,  24  L.  J.,  Exch.  137;  I  ^^** 

Glatebrook,  L.  R.,  3  Exch.  27.  N.  S.  167. 

(9)  Per  Lord  Denman,  C.  J.,  in 
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In  what  Cases  not  granted.  255 

-where  the  cause  of  action  disclosed  by  the  particulars  was  Chat.  XXIII. 
divisible,  and  part  had  arisen  within  the  jurisdiction  of  a 
county  court  and  part  out  of  the  jurisdiction,  the  Court 
of  Queen's  Bench  granted  a  prohibition  as  to  the  latter 
only  (m). 

The  writ  of  prohibition  is  not  taken  away  by  the  13  & 
14  Vict.  c.  61,  ss.  14  and  16,  where  a  county  court  is 
acting  without  jurisdiction  (v). 

In  what  Cases  not  granted,^ — But  the  court  will  not  lnwhatca«et 
in<]^uire  into  the  correctness  of  the  judge's  decision,  where  °°^  g™n^«d. 
it  IS  upon  a  matter  clearly  within  his  jurisdiction  (ti?). 
Where,  therefore,  the  judge  of  a  county  court  gave  judg- 
ment for  the  plaintiff,  notwithstanding  that  at  the  trial 
the  defendant's  plea  (that  judgment  had  already  been 
obtained  and  execution  executed  a^inst  him  in  another 
inferior  court  in  an  action  brought  in' the  latter  court 
upon  the  same  cause  of  action)  was  admitted  to  be  true, 
the  superior  court  declined  to  interfere  {x).  So,  where 
after  recovery  of  a  judgment  for  a  debt  against  a  de- 
fendant in  a  county  court,  he  petitioned  for  and  obtained 
his  discharge  under  the  Insolvent  Act,  and  inserted  the 
debt  in  the  schedule,  and  on  a  judgment  summons  before 
the  county  court,  under  the  9  &  10  Vict.  c.  95,  s.  98, 
pleaded  his  discharge,  but  the  county  court  judge  not- 
withstanding made  an  order  for  the  payment  of  the  debt 
by  instalments,  and  afterwards,  upon  default,  for  his  com- 
mittal, it  was  held  that  although  the  defendant,  who  had 
been  imprisoned,  might  be  entitled  to  his  discharge,  it 
was,  at  most,  an  error  in  the  exercise  of  the  powers  of 
the  county  court  judge,  and  that  therefore  prohibition 
would  not  lie  (y).  It  does  not  lie  for  receiving  improper 
evidence  (z),  nor  for  the  misconstruction  of  a  statute  (a), 
nor  on  the  ground  that  a  former  action  has  been  removed 


(if)  Ex  parte  WaUh,  1   £.  &  B.  C.  B.,  N.  S.  396  ;  Farrow  ▼.  Hagui^ 

383;  S.  C,  22L.  J.,a  B.  137;  17  3  H.  &  C.  101;  61  a,33L.  J^^Exch. 

Jur.  596.    See  also  Free  v.  Burgoyne,  258. 

5  B.  &  C.  400.  (x)  Tqft  V.  Rayner,  5  C.  B.  162. 

(p)  Wright  V.  Caltell,  13  Beav.  (y)  Still  v.  Booth,  1  L.  M.  &  P. 

81 :  S.  C,  19  L.  Jm  Chanc.  52.  440,  per  Wightman,  J. 

(w)  Winsor  v.  Dunford,  12  Q.  B.  (s)  In  re  Dut^ford,  12  Jur.  361. 

608;  S.  C,  12  Jur.  630;  Joseph  v.  But  tee  per  Patteson,  J.,  Winsor  v. 

Henry,  19  L.  J.,  Q.  B.  365  ;  S  C,  Dunford,  12  Q.  B.  611  ;  S.  C,  12 

15  Jur.  104 ;  Lexden  Union  ▼.  South-  Jur.  629. 

gate,  10  Exch.  201 ;  S.  C,  23  L.  J.,  (a)  In  re  Bowen,  15  Jur.  1196. 
Exch.  316 ;  Sorris  v.  Carriffgton,  16 
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256  AppUcatianfar,  when  and  how  made. 

Paet  I.  by  certiorari  and  is  still  pending  (J).  Where  a  plaint  wm 
brought  for  trespass  and  false  imprisonment,  but  the  judge 
of  the  county  court  in  giving  judgment  used  expressioofl 
as  if  he  were  giving  damages  for  a  malicious  prosecution, 
in  which  case  the  court  would  not  have  had  jurisdiction, 
the  Court  of  Queen's  Bench  held,  that,  although  that 
might  form  a  good  ground  for  a  motion  for  a  new  trial, 
they  would  not  grant  a  prohibition  (c). 

If  the  question  whether  the  court  has  jurisdiction  de- 
pends upon  how  a  particular  fact  is  found,  a  superior 
court  will  not  grant  a  prohibition  so  long  as  that  fiict  has 
not  been  found  one  way  or  other  by  the  county  court,  for 
till  then  it  cannot  be  said  that  he  has  improperly  assumed 
jurisdiction  (rf). 

Application  The  Application  for,  when  and  how  made.] — A  pro- 

how  mSe*'*^  hibition  may  be  obtained  by  the  defendant  as  soon  as  any 
proceedings  have  been  taken  against  him  in  the  inferior 
court,  and  there  is  no  occasion  for  him  to  wait  till  he  has 
pleaded  to  the  jurisdiction  and  the  plea  has  been  OTe^ 
ruled  (e) ;  for  a  prohibition  may  be  granted  upon  the  re- 

auest  of  a  stranger  as  well  as  of  the  defendaiit  himscJf, 
be  reason  being,  that  when  an  inferior  court  exceeds  its 
jurisdiction,  it  is  chargeable  with  a  contempt  of  the  crown 
as  well  as  a  grievance  to  the  party  (/). 

It  may  also  issue  in  all  cases  where  the  want  of  juris- 
diction appears  on  the  face  of  the  proceedings,  so  long  as 
anything  remains  to  be  performed,  that  is,  so  long  as  there 
is  anything  which  can  be  prohibited ;  for,  as  has  been  said, 
the  argument,  that,  when  the  sentence  was  final  and  exe- 
cuted, the  court  could  not  grant  a  prohibition,  for  obvious 
reasons  requires  to  be  narrowly  watched,  otherwise  the 
coiui;  woula  give  effect  to  unlawful  proceedings  merely 
because  they  were  brought  to  a  conclusion  {(/).  Thus  it 
has  been  held  that  the  defendant  was  not  too  late  in  his 


(b)  Edwards  v.  Rogers,  19  L.  J.,  C.  1 ;  51  C.  7  D.  &  R.  66*;  ^ 
Exch.  149 ;  5.  C,  H  Jur.  91.  Haber  v.  Queen  rf  Portugal,  17  Q  B. 

(c)  Chivers  ▼.  Savage,  5  E.  &  B.  171  ;  S.  C,  20  L.  J.,  Q.  B.  488j 
697 ;  S.  C,  25  L.  J.,  a  B.  85.  Set,  IVadswortk  v.  Owen  rf  Sp<nn,  ib.; 
however,  Hunt  v.  North  Stafford  RaiU  Mayor  qf  London  ▼.  Cox,  L.  R.|  2  H. 
way  Company,  2H.  &  N.  451.  L.  239. 

(d)  Re  The  Skipton  Industrial  Co-  (/)  Ed*  v.  Jackson,  Fortescoe, 
operative  Society  v.  Prince,  S3  L.  J.,  815  ;  fVadstcorth  v.  Queen  rfSpaif, 
Q.  B.  S2S.  17  Q.  B.  171  i  S,  C,  20  L.  Jn  Q  ^ 

(e)  Heweli  ▼.  Jones,  19  L.  J.,  Q.  B.  488. 

872  ;  S,  a,  15  Jur.  158,  per  Wijjht-  (g)  Per  Lord  Denman  in  Rs  Tkt 

man,  J. ;  Byerley  i,  Windus,  5  B.  &  Dean  of  York,  2  Q.  B.  40. 
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application  when  execution  Had  issued  and  a  levy  had  been  Chaf.  XX  nr. 
made^  but  the  goods  had  not  been  sold  {g\  \\  hen,  how- 
ever,  the  sentence  has  been  completely  executed  the  writ 
will  not  be  granted,  upon  the  ground  that  there  is  nothing 
to  prohibit — thus,  on  a  writ  oi  partition  a  prohibition  was 
refused  on  the  ground  that  the  partition  had  been  made 
and  possession  given  accordingly ;  for  there  was  no  per- 
son to  be  prohibited,  and  possession  is  never  disturbed  (A). 
So,  on  a  motion  for  a  rule  to  show  cause  why  a  prohibition 
should  not  issue  to  the  judge-martial  and  advocate-general 
of  his  Majesty's  forces  to  restrain  the  execution  of  the 
sentence  of  a  court  martial,  the  court  refiised  the  rule, 
because  the  sentence  had  been  already  carried  into  execu- 
tion (t).  But  in  a  case  which  arose  under  sect.  122  of  the 
9  &  10  Vict.  c.  95,  where  a  mortga^r  had  obtained  a 
warrant  of  possession  on  a  judgment  m  the  county  court ; 
bat  the  relation  of  landlord  and  tenant  did  not,  in  truth, 
exist,  the  defendant  obtained  a  rule  nisi  for  a  prohibition 
the  day  before  the  execution  of  the  warrant  of  possession, 
and  the  court  made  it  absolute,  with  a  clause  of  restitution, 
although  it  was  not  served  on  the  plaintiff  until  after  the 
execution  of  the  warrant  of  possession.  But  in  that  case 
the  defendant's  attorney  had  protested  at  the  trial  against 
the  jurisdiction,  and  upon  his  expressing  his  intention  of 
applying  for  a  prohibition,  the  judge  thereupon  ordered 
possession  in  seven  days  instead  of  a  month  (J). 

The  question  whether  a  prohibition  will  be  granted  after 
sentence,  where  the  want  of  jurisdiction  does  not  appear 
on  the  proceedings,  is  one  upon  which  inconsistent  opinions 
have  been  expressed  (A).  But  the  true  view  must  be  taken 
to  be  that  stated  by  Mr.  Justice  Willes,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords  in  Mayor  of 

ig)  Kimpton  ▼.  WilUy,  1  L.  M.  &  (t)    In  re  Poe,  5  B.  &  Ad.  681 ; 

P.  280;  S,  C,  19  L.  J.,  C.  P.  269;  Kimpton  v.   fVilley,  I  L.   M.  &  P. 

14  Jut.  762;   Jmott  v.  Dowteti,  1  280;  S.  C,  19  L.  J.,  C.  P.  269;  14 

Cox  &  Macrae,  C.  C.  Cases,  118,  Q.  Jur.  762. 

B.,  Com.  Dig.  Prohib.  (D.) ;  2  lost.  {j)  J<**"  ▼•  Owen,  18  L.  J.,  Q.  B. 

602;  Oorham  y.  Bishop  qf  Exeter,  \5  S;  S.  C.^IS  Jur.  261. 

Q.  B.  52 :  S,  C,  19  L.  J., Q.  B.  281 ;  (k)  Peart  ?.  fVilliams,  2  L.  M.  & 

Roberts  v.  Uumby,  8  M.  &  W.  120  ;  P.  515 ;  S.  C,  6  Bxch.  883 ;  20  L. 

Marsden  v.  Wardle,  3  E.  &  B.  695;  J.,  Exch.  381 ;  Robinson  y.Lenaghan, 

S.  C,  23  L.  J.,Q.  B.  263.  2  Excb.  333;  Roberts  ?.  Humby,  3 

(h)  Hall  V.  Norwood,  1  Sid.  165;  M.&  W.  120;  Ricardo  v.  The  Maiden- 

and  see  per  Maule,  J.«  Kimpton  v.  head  Local  Board  qf  Health,  2  H.  & 

WilUy,  1  L.  M.  fit  P.  280;  S.  C,  19  N.  257.   According  to  the  latter  case 

L.  J.,  C.  P.  269 ;  14  Jur.  762 ;  Re  the  absence  of  jurisdiction  ought  to 

Denton  5r.  Marshall,  1  H.  &  C.  654 ;  be  free  from  doubt  to  induce  the  court 

S,  C,  32  L.  J.y  Exch.  89.  to  interfere  aUcer  judgment. 

P.N.  S 
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Part  L  Londofn  T.  Cox  (/).  ''  There  is  a  distinction  after  sentence 
'  between  a  patent  and  a  latent  defect,  for  if  the  party 
below,  whether  plaintiff  or  defendant,  thinks  proper,  inkead 
of  moving  for  a  prohibition,  to  proceed  to  trial  in  the 
special  or  inferior  court  and  is  defeated,  then  if  the  defect 
be  of  power  to  tiy  the  particular  issue  only  {defectus  trio- 
tionis  as  it  has  b^n  caUed),  the  right  to  move  {or  a  pro- 
hibition is  gone.  If  the  defect  be  of  jurisdiction  over  the 
cause  {defectus  jurisdictionis)  and  that  defect  be  apparent 
upon  the  proceeding,  a  prohibition  goes  after  sentence. 
If  it  be  not  apparent,  but  the  party,  instead  of  moving  for 
a  prohibition,  pleads  in  the  special  or  inferior  court  the 
facts  ousting  the  jurisdiction,  and  such  court  improperly 
decides  that  it  has  jurisdiction,  he  may,  notwithstanding 
such  decision,  upon  satisfying  a  superior  court  that  it  was 
erroneous,  obtam  a  prohibition.  Where,  however,  the 
defect  is  not  apparent,  but  depends  upon  some  fisu^t  in  the 
knowledge  of  the  applicant  wnich  he  had  an  opportunity 
of  bringing  forward  in  the  court  below,  and  he  has  thought 
proper,  without  excuse,  to  allow  that  court  to  proceed  to 
judgment  without  setting  up  the  objection,  and  without 
moving  for  a  prohibition  in  the  first  instance,  although  it 
should  seem  that  the  right  to  grant  a  prohibition  in  respect 
of  the  right  of  the  crown  is  not  taken  away,  for  mere 
acquiescence  does  not  give  jurisdiction,  yet  considering  the 
conduct  of  the  applicant,  the  importance  of  makii^  an  end 
of  litigation,  and  that  the  writ,  though  of  right,  is  not  of 
course,  the  court  would  decline  to  interpose,  except  perhi^w 
upon  an  irresistible  case,  and  an  excuse  for  the  delay,  such 
as  disability,  malpractice,  or  matter  newly  come  to  the 
knowledge  of  the  applicant." 

It  is  clearly  settled,  that  where  a  defendant  appears  and 
makes  no  objection  to  the  jurisdiction  of  the  court  while 
the  case  is  proceeding,  nor  till  after  payment  of  damages 
and  costs,  it  is  too  late  to  apply  for  a  prohibition,  even 
although  he  had  no  opportunity  of  applying  earlier  to  the 
superior  court,  unless  the  want  of  jurisdiction  appears  on 
the  face  of  the  proceedings  (m). 

If  an  objection  to  the  jurisdiction  is  taken  in  the  inferior 
court,  the  judge  ought  to  enter  it  on  the  proceedings,  in 
order  that  the  superior  court  may  see  if  there  is  ground 
for  prohibition  (n). 

(0  L.  R^  2  H.  of  L.  2S9, 282.  («)  Per  Parke.  B.,   in  Ftan  ▼. 

(m)  Per  Pattcson,  J^  in  YaUt  t.       WiUon,  20  L.  J.,  Exch.  385. 
Palmer,  6  D.  &  L.  283. 


Digitized  by  VjOOQ  IC 


Ajjplicationfor,  when  and  how  made.  259 

Formerly  the  party  aggrieved  in  the  court  below  applied  Chaf.  XXiil. 
to  the  superior  court,  setting  forth  the  nature  and  cause  of 
complaint,  in  being  drawn  ad  aliud  examen^  by  a  jurisdic- 
tion, or  manner  of  process,  disallowed  by  the  laws  of  the 
kingdom ;  and  this  used  to  be  done  by  filing  as  of  record 
what  was  called  a  suggestion,  containing  a  formal  state- 
ment of  the  &cts;  but  now,  by  the  1  Will.  4,  c.  21,  it  is 
provided  that  it  shall  not  be  necessary  to  file  any  suggestion, 
but  that  an  application  for  a  writ  of  prohibition  may  be 
made  by  affidavits  only,  that  is,  in  the  ordinanr  way  by 
motion  for  a  rule  to  show  cause ;  upon  which,  if  the  matter 
alleged  appear  to  the  court,  upon  tne  showing  cause,  to  be 
sufficient,  the  writ  of  prohibition  immediately  issues,  com- 
manding the  judge  not  to  hold,  and  the  party  not  to  prose- 
cute the  plea.  A  writ  of  prohibition  cannot  (at  least  with- 
out special  circumstances)  be  moved  for  on  the  last  day  of 
term  {n).  The  affidavits,  as  in  ordinary  cases  of  motions 
to  the  court,  must  state  clearly  and  distinctly  the  fitcts 
which  show  that  the  application  should  be  granted,  and  it 
must  appear  affirmatively  that  the  inferior  court  has  gone 
beyond  its  jurisdiction  (o).  So,  where  the  judge  has  juris- 
diction to  inquire  into  the  objection,  the  affidavits  must 
show  that  it  was  substantiated  oefore  him  (p).  They  must 
be  entitled  simply  in  the  court,  and  not  in  the  name  of  the 
cause,  as  there  is  at  that  time  no  such  cause  in  court ;  and 
if  that  objection  is  made  on  showing  cause,  the  court  will 
not  allow  them  to  be  re-sworn  (y).  An  order  for  a  prohi- 
bition will  not  be  granted  unless  there  be  a  suggestion  or 
affidavit  filed  as  a  ground  for  the  order  (r). 

Formerly,  if  a  prohibition  were  refused  by  one  court,  a 
firesh  application  might  be  made  to  every  court  or  judge 
of  one  of  the  courts  of  common  law  in  Westmmster 
Hall  («) ;  but  by  the  19  &  20  Vict.  c.  108,  s.  44,  it  is  pro- 
vided that  if^an  application  for  a  prohibition  is  refused  by 
one  court  or  judge,  no  other  court  or  judge  may  grant  it. 
This  does  not,  however,  prevent  an  appeal  fi-om  the  de- 
cision of  a  judge  to  the  full  court,  or  a  second  application 
to  the  same  court  or  judge  on  different  groimds  if),  A 
motion  to  set  aside  a  judge's  order  for   a  prohibition 

(r)  1  Tidd,  498;  Thomt  ▼.  An-  {q)  Ex  parte  Evans,  2  Dowl.,  N. 

mons,9C.  B.  228.  S.410. 

(o)  Per  Wilde,  C.  J.,  in  Kimpion  (r)  Hartt  v.  Byrne,  1  Irish  C.  L. 

V.  WUley,  1  L.  M.  &  P.  280 ;  S,  a,  R.  567  (Q.  B.). 

19  L.  J^<3.  P.  269 ;  14  Jur.  762.  («)  Le  Caux  ▼.  Eden,  Dougl  620. 

(  p)  Kimpton  ?.  WHUyy  ante,  \t)  19  &  20  Vict.  c.  108,  8.  44. 

82 
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Paet  T.      cannot  be  made  later  than  the  term  next  succeeding  tbe 
order  («). 

WaiTcr.  Waiver.^ — In  cases  where  the  want  of  jurisdiction  does 

not  appear  on  the  fece  of  the  proceedings,  even  although 
the  coiut  originally  had  no  jurisdiction,  the  defendant  mar, 
by  lying  by  and  acquiescing  in  the  proceedings,  under 
ordinary  circumstances,  be  considered  to  have  waived  any 
objection  (x) ;  thus,  if  the  question  of  title  to  an  office  is 
not  raised  at  the  hearing  of  a  plaint,  but  the  party  is  taken 
to  be  duly  appointed  (y),  or  if  title  to  corporeal  or  incor- 
poreal hereditaments  is  admitted  (z),  or  if  the  defendant 
appears  and  gives  notice  of  the  statute  of  limitations  (a) ; 
so  where  the  entry  of  the  judgment  of  the  county  court 
shows  that  a  set-off  was  allow^  by  consent  (b) ;  so  where 
the  plaintiff  was  nonsuited  at  the  first  trial,  with  leave  to 
move  to  set  aside  the  nonsuit,  no  leave  being  reserved  to 
enter  the  verdict  at  the  next  court  day,  the  defendant 
having  duly  received  notice  that  the  plaintiff  would  apply 
to  set  aside  the  nonsuit  and  enter  the  verdict,  which  was 
accordingly  done :  it  was  held,  that  as  he  did  not  attend 
and  oppose  the  motion,  he  was  not  entitled  to  a  prohibi- 
tion (c).  But  if  a  plea  is  put  in  to  avoid  judgment,  and, 
before  trial  of  the  issue  on  that  plea,  and  within  a  reason- 
able time,  an  application  is  made  for  a  prohibition,  there 
is  no  waiver  (rf).  It  has  been  said,  that  if,  in  a  plaint  for 
tolls  in  the  coimty  court,  no  objection  was  there  taken  to 
the  jurisdiction,  the  defendant  might  still  apply  for  a  pro- 
hibition ;  for  the  admission  of  a  party  in  such  a  case  cannot 
give  jurisdiction  (e).  Where  also  the  parties  to  a  plaint 
appeared  before  the  judge,  and  consented  to  a  reference 
without  objecting  to  the  want  of  jurisdiction,  but  one  of 
them  during  the  progress  of  the  reference  objected  to  the 
jurisdiction  of  the  arbitrators,  on  the  ground  that  title  to 
land  came  in  question,  and  the  arbitrators  proceeded  with 

(«)  Jordan  v.  WUcoxon,  8  E.  &  B.  (z)  In  re  Knight,  1  Excb.  802. 

198.    This  case  was  decided  upon  (a)  Jonet  v.  Jawus,  19  L.  J.,  Q.  B. 

the  general  rule  applicable  to  all  257. 
such  applications.  (6)  Winsor  v.  Dui^ford,  12   Jur. 

(x)  Home  v.  Earl  Camden,  2  H.  629. 
Black.  533;  A.  v.  aarke,  6  Q.  B.  [e)  Croive  ▼.  Hkm/,  Cox  &  Macrae. 

849 ;  Mayor  qf  London  v.  Cox,  L.  R.,  158,  B.  C,  Wightman,  J. 
2  H.  L.  289,  282 ;  per  Willes,  J.  (d)  Wadtworih  ▼.  Qmm  of  Span, 

(y)  Per    Erie,    J.,    Stevenson    ▼.  20  L.  J.,  Q.  B.  488. 
Stickle,  18  Jur.  1103;  Chtiterton  ▼.  (t)  Per  Erie,  J.,  in  Wadnporik  v. 

Farlar,  7  A.  &  E.  718.  Queen  rf  Spain,  20  L.  J^  Q.  B.  498. 
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the  reference :  it  was  held  that  he  was  entitled  to  a  prohi-  Chaf.  XXtli. 
bit  ion  (/).     Where,  on  the  hearing,  a  party  objects  to  the  ' 

jurisdiction  of  the  county  court,  he  does  not  waive  his 
right  to  a  writ  of  prohibition  by  obtaining  &om  the  judge 
a  statement  of  a  case  for  appeal  (g). 

Setting  aside  »Ph7.]— The  12  &  13  Vict,  c-  109,  pro-  Setting  wide 
vides  by  sect.  39,  that  in  every  action,  suit  and  proceeding  ^^ 
pending,  or  which  shall  be  commenced  in  the  common 
law  side  of  the  Court  of  Chancery,  or  in  the  superior 
courts  of  common  law,  the  judges  thereof  respectively 
may  hear  and  determine  all  such  matters  or  applications 
arising  in  or  incident  to  any  such  action,  suit  or  proceed- 
ing as  before  that  act  might  have  been  determined  by  the 
Lord  Chancellor  and  the  Master  of  the  Rolls,  or  either 
of  them,  and  also  may  perform  all  such  business,  matters 
and  things  in,  about,  touching  or  concerning  any  action, 
suit  or  proceeding  on  the  common  law  side  of  the  Court 
of  Chancery  as  by  virtue  of  any  orders  or  regulations  for 
the  time  being  in  force  by  virtue  of  that  act  might  be  per- 
formed by  such  judge,  subject,  however,  and  according  to 
the  provisions  oi  that  act,  and  the  laws,  rules  and  regula- 
tions for  the  time  being  in  force  for  the  regulation  oi  the 
said  court,  and  the  practice  and  proceedings  thereof.  A 
writ  of  prohibition  issued  out  of  the  Petty  Bag  Office  in 
vacation  on  an  ex  parte  affidavit  without  leave  of  the 
court  or  of  a  judge,  and  disclosing  no  sufficient  ground  of 
prohibition  on  the  face  of  it,  will  be  set  aside  on  motion  (A), 
which  motion  may  be  made  in  either  of  the  superior  courts 
at  Westminster.  The  Court  of  Exchequer  Chamber, 
however,  is  not  one  of  the  superior  courts  of  common  law 
within  the  statute  (t).  It  is  no  answer  to  such  an  appli- 
cation, that  the  attorney  of  the  applicant  had  not  entered 
his  name  and  address  in  a  book  at  the  Petty  Bag  Office 
as  reauired  by  the  12  &  13  Vict.  c.  109,  s.  44  (k).  But 
a  prohibition  issued  out  of  the  Petty  Bag  Office,  which 
upon  its  face  appears  to  be  regular,  and  which  contains  a 
good  ground  K)r  prohibition,  will  not  be  set  aside  though 
issued  ex  parte  (/). 

(/)  KnowUs  V.  Holden,  24  L.  J.,  (t)  Oarrard  ▼.  Tuck,  8  Com.  B. 

£xch.  223.  259. 

(  g)  Beaumont  v.  Jachson,  11  Exch.  (k)  Re  Badieley,  ante* 

800 :  S.  C,  24  L.  J.,  Exch.  301.  (/)  Swain  v.  Co*,  1  Cox,  Macrae 

<A)  In  re  Baddeley,  4  Exch.  508 ;  &  Herts,  362. 
Still  y.  Booth,  1  L.  M.  jt  P.  440. 
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P^«^  t'  By  sect  22  of  the  13  &  14  Vict.  c.  61,  any  role  or 

Older  for  a  writ  of  prohibition  made  by  any  judge  of  a 
gaperior  court,  or  any  writ  issued  by  virtue  thereof,  may 
be  discharged  or  varied,  or  set  aside,  by  the  court,  on 
application  made  thereto  by  anv  party  dissatisfied  with 
such  rule  or  order.  A  writ  oi  prohibition  will  be  set 
aside  if  it  does  not  show  on  the  &ce  of  it  the  ground  upon 
which  such  court  is  allied  to  have  acted  without  jurisdic- 
tion (m). 

Before  the  19  &  20  Vict.  c.  108,  the  next  proceeding 
after  a  writ  of  prohibition  was  by  declaration  and  plead- 
ings («),  but  by  sect  42  of  that  act,  the  rule  or  oider  is 
made  finaL 

Effect  of,  on  Effect  of^   on    Proceedings  in    County   Cowrf.] —The 

^^^^!^  granting  of  a  rule  nisi  or  summons  for  a  prohibition,  wiU, 
if  the  court  or  a  judge  so  direct,  operate  as  a  stay  of  pro- 
ceedings in  the  cause  until  the  determination  of  the  rule, 
or  until  the  court  or  judge  otherwise  orders,  and  the  judge 
of  the  county  court  must  from  time  to  time  adjourn  the 
hearing  of  the  cause  to  such  day  as  he  thinks  fit  If» 
however,  a  copy  of  the  rule  or  summons  is  not  served  by 
the  party  who  obtained  it  on  the  opposite  party,  and  on 
the  registrar  of  the  county  court,  two  clear  days  before 
the  day  fixed  for  the  hearing,  the  judge  of  the  county 
court  may  order  the  party  who  obtained  it  to  pay  the  costs 
of  the  day  or  part  of  them,  unless  the  superior  court  or 
judge  has  made  some  order  respecting  them  (o). 

Where  a  writ  of  prohibition  has  been  granted  on  an  « 

{mrte  application,  and  the  party  who  obtained  it  does  not 
odge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued  two  clear  days  before  the  day 
fixed  for  hearing  the  cause,  the  judge  of  the  county  court 
may  order  him  to  pay  the  costs  of  the  day  or  part  of  them; 
unless  the  superior  court  or  judge  has  made  some  order 
respecting  them  (p). 

Error.  Error.^ — It  has  been   determined   by  the   House  of 

Lords  that  no  >vrit  of  error  will  lie  upon  the  refusal  of  a 
prohibition ;    but  when  a  consultation  is  awarded  it  is 

(m)  In  re  CUve,  C.  C.  C.  875.  (I.);  1  Wm.  Siundcrs.  136  b;  Hall 

(«)  See  1  Will.  4,  c.  21  ;   Rem-  v.  Manle,  4  A.  &  £.  283 

mington  ▼.  /)o%,  9  Q.  B.  176  ;   1  (o)  19  &  20  Vict  c  108,  »•  ♦<*• 

Burr.  108;  Com.  Dig.  Prohibition  (p)  lb.  s.  41. 
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with  an  ideo  consideratum  est,  and  then  a  writ  of  error  Chap,  xxill. 
wUl  lie  (y). 

Order  requiring  Judge  or  Officer  to  act,"] — Before  the  Ordcrrcquiring 

19  &  20  Vict.  c.  108,  if  the  judge  or  officer  of  a  county  {^*|j^^  ^^^'^ 
court  improperly  declined  to  exercise  jurisdiction  or  do 

any  act,  the  mode  of  compelling  him  to  act  was  by  writ 
of  mandamus,  issued  by  the  Court  of  Queen's  Bench  (r). 
But  by  that  act  it  is  provided  that  no  mandamus  shall 
issue  to  a  county  court,  but  that  any  person  requiring  the 
judge  or  any  officer  of  a  county  court  to  do  any  act  re- 
lating to  the  duties  of  his  office,  may  apply  to  any  supe- 
rior court,  upon  an  affidavit  of  the  facts,  for  a  rule  or 
summons  calling  upon  the  judge  or  officer  of  a  county 
court,  and  also  the  party  to  be  affected  by  such  act,  to 
show  cause  why  such  act  should  not  be  done.  If,  after 
the  service  of  such  rule  or  summons,  good  cause  is  not 
shown,  the  superior  court  may  by  rule  or  order  direct  the 
act  to  be  done ;  and  the  judge  or  officer  of  the  county 
court,  upon  being  served  with  the  rule  or  order,  must 
obey  it  on  pain  of  attachment.  The  superior  court  may, 
in  any  event,  make  such  order  with  respect  to  costs  as 
seems  fit  (s). 

The  decisions  are  conflicting  upon  the  question,  whether 
the  superior  court  has  power  to  deal  with  the  costs  in  the 
court  below.  The  Court  of  Exchequer  (<)  held  that  they 
had  power  to  discharge  an  order  for  costs  made  by  the 
county  court  judge.  The  Court  of  Queen's  Bench  (m), 
dissented  from  this  view,  and  while  making  an  order  di- 
recting the  judge  to  proceed,  held  that  they  had  no  power 
over  the  costs  below.  The  Court  of  Common  Pleas,  in  a 
still  later  case,  have  held  upon  a  very  similar  section, 
relating  to  appeals,  that  they  nad  power  to  deal  with  the 
costs  in  the  inferior  court  (r). 

A  rule  under  this  provision  will  not  be  granted  where 
the  judge  of  the  coimty  court  has  acted  judicially,  though 

(q)  Th9  Bishop  of  St,  David's  Cats,  but  by  21  &  22  Vict.  c.  74,  s.  4,  the 

Ld.  Raym.  545.  power  is  restricted  to  the  full  court. 

(r)  BacAbridg.,  Mandamus  (D.).  See,  as  to  where  the  court  will  grant 

See  an  instance  of  mandamus  to  the  an  attachment,  Furber  y.  Sturmeyt  8 

judge    of  a    county   court,   R,    y.  H.  &  N.  521. 

JUekards,  2  L.  M.  &  P.  268;  S.  C,  (/)  WUtthead  y.  Procter,  8  H.  & 

20  L.  J.,  Q.  B.  351.  N.  532. 

(«)  19  &  20  Vict.  c.  108,  8.  48,  p.  (« )  Churchward  y.  Coleman,  L.  R., 

406.     By  this  section    the  above  2  Q.  B.  18. 

power  was  given  to  the  superior  (*)  Oage  y.  CoUins,  L.  R.,  2  C.  P. 

courts  and  to  a  tingle  judge  thereof,  881,  ante,  p.  245. 
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Fart  I.  wrongly.  Where  on  the  day  appointed  for  the  first  exa- 
'  mination  of  an  insolvent,  an  application  was  made  for 
leave  to  withdraw  the  petition  on  the  ground  that  the 
date  on  which  it  was  presented  did  not  appear  npon  it, 
and  the  judge  of  the  county  court,  upon  the  application 
being  oppos^,  refused  it,  and  adjourned  the  examination 
of  the  insolvent  sine  die ;  it  was  held  that  the  county 
court  judge  having  adjudicated  upon  the  matter,  a  supe- 
rior court  had  no  power  to  order  him  to  remove  the  peti- 
tion from  the  file,  or  to  dismiss  it,  or  name  a  day  for  the 
hearing  (j). 

If  a  superior  court  refiises  to  grant  an  order  as  above, 
no  other  superior  court  may  grant  it ;  but  the  party  may 
make  a  fi:esh  application  to  the  same  court  on  different 
grounds  (y). 

(«)  In  re  Corbetl,  4  H.  &  N.  452 ;  (y)  19  &  20  Vict  c.  108,  ■.  44. 

S.  a,  28  L.  J.,  Excb.  254. 
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Jurisdiction  in  Equity.'] — The  equitable  jurisdiction  of  Jurisdiction  in 
the  county  courts  is  comprised  under  nine  heads :  —  equity. 

1st.  The  administration  of  estates  of  testators  and 
intestates; 
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JExecatioa  of  Trusts. 


Paet  I. 


Administra- 
tion. 


Execution  of 
trusts. 


2nd.  The  execution  of  trusts ; 

3rd.  The  foreclosure  or  redemption  of,  or  enforcing 
mortgages,  charges  and  liens ; 

4th.  The  specific  performance  of,  or  reforming,  deliver- 
ing up  or  cancelling  agreements; 

5th.  The  relief  of  trustees; 

6th.  Proceedings  under  the  Trustee  Acts; 

7th.  Proceedings  relating  to  the  maintenance  or  ad- 
vancement of  infimts ; 

8th.  The  dissolution  of  partnerships;  and 

9th.  Injunctions. 

Administration,'] --The  first  branches  of  the  equitable 
jurisdiction  of  the  county  courts  is  that  which  relates  to  the 
administration  of  the  estates  of  testators  and  intestates. 
In  all  suits  for  this  purpose,  by  creditors,  legatees  (whether 
specific,  pecuniary  or  residuary),  devisees  (whether  in  trust 
or  otherwise),  heirs  at  law,  or  next  of  kin,  in  which  the 
personal  or  real  or  personal  and  real  estate,  for  an  account 
or  administration  of  which  the  demand  is  made  does  not 
exceed  500/.  in  amount  or  value  (a). 

This  jurisdiction  may  be  exercised  by  the  county  court 
within  the  district  of  which  the  deceased  person  whose 
estate  is  to  be  administered  had  his  last  place  of  abode 
in  England,  or  in  which  the  executors  or  administrators 
or  any  of  them  have  their  or  his  place  of  abode  (6). 

Execution  of  Trusts.'] — The  county  courts  have  the  same 
jurisdiction  as  the  Court  of  Chancery  in  respect  to  the  exe- 
cution of  trusts,  wherever  the  trust  estate  or  fund  does  not 
exceed  500/.  in  amount  or  value  (c). 

It  has  been  held  that  this  jurisdiction  applies  not  only 
to  trusts,  express  or  implied,  created  by  tne  will  of  the 
parties,  but  also  to  constructive  trusts  arising  by  operation 
of  law ;  and  that,  therefore,  where  a  mortgagee  of  leaseholds 
took  a  renewed  lease  to  himself,  the  county  court  had 
jurisdiction  to  declare  him  a  trustee  for  the  mortgagor  (d). 

This  jurisdiction  may  be  exercised  by  the  county  court 


(a)  28  &  29  Vict  c  99,  s.  1, 
p.  440.  As  to  the  jurisdiction  of 
the  Court  of  Chancery  in  the  admi- 
nistration of  estates,  see  2  Williams 
on  Executors,  part  v,  book  2,  6th 
edit.;  Story's  £a.  Jurisprudence, 
Chap  IX.,  6th  edit 

(6)  28  &  29  Vict  c  99,  s.  10,  p. 
445. 


(c)  28  &  29  Vict  c  99,  B.  1,  p. 
440.  As  to  the  jurisdiction  of  equity 
over  trusts,  and  the  different  kinds 
of  trusts,  see  Lewin  on  Trust  parts 
i.  and  iv.;  Story,  Eq.  Jur.  Chap. 
XXIV.,  6th  edit;  Spence,  book  S, 

(d)  ClaytoH  V.  RenUm,  L.  R.,  4 
Eq.  158. 
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within  the  district  of  which  the  defendants  or  any  of  them   Chap.  XX  iv. 
resides  or  carries  on  business  {e). 

Foreclosure  and  Redemption.'j  —  The  third  branch  of  Foreclorare 
equitable  jurisdiction  is  that  which  relates  to  foreclosure  ■"<*  redemp- 
and  redemption  of  mortgages.     The  coimty  courts  have  ^^^ 
the  same  jurisdiction  as  the  Court  of  Chancery  with  respect 
to  the  foreclosure  or  redemption  of  mortgages^  or  en- 
forcing any  charge  or  lien  wherever  the  mortgage^  charge 
or  lien  does  not  exceed  500/.  in  amount  (/). 

This  jurisdiction  may  be  exercised  by  the  court  within 
the  district  of  which  the  mortgaged  lands,  tenements  or 
hereditaments  or  any  part  thereof  are  situate  {g). 

The  jurisdiction  of  the  county  court  to  enforce  a  charge 
is  not  affected  by  the  fiict  that  the  mortgagor  has  become 
bankrupt  (A). 

Specific  Performance.'] — The  county  courts  have  the  Specific  per- 
same  jurisdiction  as  the  Court  of  Chancery  for  enforcing  the  ^ornaance. 
specific  performance  of  or  the  reforming,  delivering  up  or 
cancelling  of  any  agreement  for  the  sale,  purchase  or  lease 
of  any  property,  where,  in  the  case  of  a  sale  or  purchase, 
the  purchase  money,  or,  in  the  case  of  a  lease,  the  value  of 
the  property,  does  not  exceed  500/.  (i). 

This  jurisdiction  is  to  be  exercised  by  the  court  within 
the  district  of  which  the  defendants,  or  any  one  of  them, 
resides  or  carries  on  business  (i). 

(e)  28  &  29  Vict  c  99,  s.  10,  **  specific  perfonnance,**  doubts  had 

p.  445.    As  to  the  meaning  of  the  arisen  whether  the  clause  extended 

words  *'  reside"  and  *'  carry  on  busi-  to  the  specific  performance  of  agree- 

ness,"  see  ante,  p.  68.  ments  other  than  the  agreements  for 

(/)  lb.  s.  1.     As  to  the  jurisdic-  sale  or  purchase  mentioned  imme- 

tion  of  the  Court  of  Chancery  over  diately  after.    And  no  provision  was 

mortgages,  see  Story,  Eq.  Jur.  chap.  made  for  the  case  of  agreements  for 

zzvii,  6th  edit;  Spence,  book  iiu,  leases,  unless  the  construction  which 

chap.  xiii.  extended  the  words   specific   per- 

ig)  lb.  s.  10.  formance   to   all   agreements  were 

(A)  Medhurtt  ▼.  Golder,  16  L.  T.,  adopted.    To  meet  these  defecto  the 

N.  S.  50.  present  section  was  substituted.    As 

(I)   30  &  31  Vict.  c.  142,  s.  9.  to  when  the  Court  of  Chancery  will 

This  act  (s.  83)  repeals  clause  4  of  decree    specific    performance,    see 

28  &  29  Vict  c.  99,  s.  1,  which  had  Story,  Eq.  Jur.,  chap,   xviii.,  6th 

given  jurisdiction  in  "all  suits  for  edit;  Spence,  book  iii.,  chap.  xviiL; 

specific  performance,  or  for  the  de-  notes  to  Cuddee  v.  Rutier^  1  White  & 

livering  up  or  cancelling  any  agree-  Tudor,  L.  C.  Eq.  640,  2nd  edit, 
ment  for  the  sale  or  purchase  of  any  {k)  28  &  29  Vict.  c.  99,  s.  10.    As 

property,  where,  &c.**      In  conse-  to  the  meaning  of  the  words  "  re- 

quence  of  the  omission  of  the  word  sides  or  carries  on  business/'  see 

** of"  in  this  claote,  after  the  words  ante,  p.  68. 
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Part  I.  Jurisdiction  for  the  Relief  of  Trustees."] — Any  monies, 

"    TTT',         annuities,  stocks  or  securities  vested  in  any  persons,  as 

for"he  rcHef  of  trustees,  executors,  administrators,  or  otherwise,  upon  trusts 

truatees.  within  the  meaning  of  the  Trustee  Relief  Acts,  where  the 

same  do  not  exceed  500L  in  amount  or  value  may,  in  the 

case  of  money,  be  paid  into  a  savings  bank,  and  in  the  case 

of  stocks  or  securities  transferred  to  or  deposited  with  the 

registrar  and  treasurer  of  a  county  court,  to  abide  the  orders 

of  the  court,  by  such  trustees  or  other  persons,  or  the  major 

part  of  them  (Z). 

If  it  appears  that  the  major  part  of  such  trustees  or  other 
persons  are  desirous  of  talang  advantage  of  this  provifflOD, 
but  that  for  any  reason  the  concurrence  of  the  others  can- 
not be  had,  the  court  may  order  the  transfer,  payment  or 
delivery  to  be  made  by  tiie  major  part,  without  the  con- 
currence of  the  others ;  and  if  any  monies,  or  government 
or  parliamentary  securities  are  in  the  hands  of  a  banker, 
broker  or  other  depositary,  the  court  may  order  the  de- 
positary to  pay  or  deliver  them  to  the  major  part  of  the 
trustees,  for  the  purpose  of  their  being  paid  in  or  deUvered 
to  the  court.  And  the  act  of  the  majority  is  thereupon  as 
effectual  as  the  act  of  the  whole  number  would  be ;  and  the 
depositary  is  protected  (m). 

where  trustees  pay  in  money  or  transfer  or  deposit 
stocks  or  securities  under  these  provisions,  the  receipt  or 
certificate  of  the  proper  officer  is  a  sufficient  discharge  to 
the  trustees  for  the  money,  stocks  or  securities  paid,  trans- 
ferred or  deposited  (w). 

Where  a  trust  fund  is  thus  paid  in  by  trustees,  the  court, 
in  the  exercise  of  its  general  jurisdiction  for  the  execution 
of  trusts,  has  power  to  administer  the  trust,  and  to  make 
all  such  orders  as  may  be  necessary  for  that  purpose.  And 
this  jurisdiction  it  will  exercise  upon  the  petition  of  any 
person  interested  in  the  trust  (o). 

Proceedings  under  these  provisions  may  be  taken  in  the 
county  court  within  the  district  of  which  the  trustees  of 
any  one  of  them  resides  (p). 

Any  trustee,  executor  or  administrator  may  apply  to  the 
court  for  the  opinion,  advice  or  direction  of  the  judge  on 
any  question  respecting  the  management  or  administration 

(0  so  &  31   Vict.  c.  142,  s.  24,  (n)  lb.  8.  24.  p.  442. 

p.  442.  (o)  Order  xi,  Rale  17. 

(m)  Ih.  8.  25,  p.  442,  embodying  (p)  30  &  81  Vict.  c.  142,  s.  34, 

12  &  18  Vict  €.74.  p.  442. 
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of  the  trust  property  or  the  assets  of  any  testator  or  intes-  Crap.  xxiv. 
tate,  such  application  to  be  served  upon  or  the  hearing 
thereof  to  be  attended  by  all  persons  interested  in  such 
application,  or  such  of  them  as  the  judge  shall  think  expe- 
dient ;  and  the  trustee,  executor  or  administrator  acting 
upon  the  opinion,  advice  or  direction  given  by  the  said 
judge  is  to  be  deemed,  so  &r  as  r^ards  his  own  responsi- 
bility, to  have  discharged  his  duty  as  such  trustee,  executor 
or  administrator  in  me  subject-matter  of  the  application. 
But  the  act  does  not  indemnify  any  trustee,  executor  or 
administrator  in  respect  of  any  act  done  in  accordance 
with  such  opinion,  advice  or  direction  as  aforesaid,  if  he 
has  been  guilty  of  any  fraud  or  wilful  concealment  or  mis- 
representation in  obtaining  such  opinion,  advice  or  direc- 
tion ;  and  the  costs  of  the  application  are  in  the  discretion 
of  the  judge  (y). 

There  is  no  express  enactment  as  to  the  court  which 
can  exercise  this  jurisdiction ;  but  sect.  10,  clause  6,  of 
28  &  29  Vict  c.  99,  enacts  that  all  proceedings  not  other- 
wise provided  for  shall  be  instituted  in  the  court  within 
the  district  of  which  the  defendants  or  any  of  them  reside 
or  carry  on  business.  Strictly  speaking,  there  are  no  de- 
fendants to  a  petition,  but  the  petition  in  this  case  must 
be  served  upon  the  persons  interested,  that  is  to  say,  the 
cestuis  que  trust;  and  probably  it  may  be  held  that 
proceedings  may  be  had  m  the  court  within  the  district 
of  which  any  of  the  persons  so  to  be  served  reside  or  carry 
on  business. 


Jurisdiction  under  Trustee  Acts.'] — The  next  branch  of  Jurisdiction 
equitable  jurisdiction  enjoyed  by  the  county  courts  is  that  ^^^  Trustee 
conferred  by  the  Trustee  Acts  of  1850  and  1852  (13  &  14 
Vict  c.  60,  and  15  &  16  Vict.  c.  55)  applied  to  the  countj 
courts  bjr  28  &  29  Vict.  c.  99,  sect.  1.  The  object  of  this 
jurisdiction  is  twofold ;  first,  to  remove  the  difficulty  which 
oflen  arises  from  the  inability  or  omission  of  trustees  to 
discharge  the  duties  of  their  trust ;  and  secondly,  to  pro- 
vide for  the  appointment  of  new  trustees  where  necessary. 

To  effect  the  first  of  these  objects,  power  is  given  to 
the  court  to  make  a  vesting  order  vesting  the  estates  of 

(9)  22  &  23  Vict  c.  85,  ■.  80,  applied  to  the  county  courts  by  28  &  29  Vict, 
c.  99,  8. 1. 
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Paet  I.  trustees  and  others  in  any  other  person,  or  releasing  or 
vesting  their  contingent  interests  in  the  following  cases: — 

Where  a  trustee  or  mortgagee  is  an  infant  (r) ; 

Or  a  trustee  is  out  of  the  jurisdiction  (s) ; 

Or  where  it  is  uncertain  which  of  several  trustees  was 
the  survivor,  or  whether  the  survivor  is  living  or 
dead  (0 ; 

Or  where  a  trustee  has  died  intestate  without  an 
heir(M),  or  refuses  to  convey  to  a  person  entitled 
to  a  conveyance  (x). 

A  similar  order  may  be  made  as  to  the  contingent 
rights  of  an  unborn  trustee  (y ). 

So  an  order  may  be  made  vesting  mortgaged  estates 
in  the  person  entitled  to  a  reconveyance ; 

Where  the  mortgagee  has  died  without  entry  and  the 
mortgage  is  satisfied,  if  the  heir  or  devisee  of  the 
mortgagee  is  out  of  the  jurisdiction,  or  refuses  to 
convey,  or  it  is  uncertain  which  of  several  was 
the  survivor,  or  whether  such  survivor  is  living 
or  dead,  or  if  the  survivor  has  died  intestate  with 
an  heir  (z). 

In  any  of  these  cases  the  court  may,  instead  of 
making  a  vesting  order,  appoint  any  person  to 
convey  (a). 

A  like  vesting  order  may  be  made  in  respect  of 
stock,  if  a  trustee  be  an  in&nt,  or  out  of  the 
jurisdiction,  or  cannot  be  found,  or  refuses  to 
transfer,  or  it  be  uncertain  whether  he  be  living 
or  dead,  or  the  stock  stands  in  the  name  of  a 
deceased  person  (J). 

A  like  vesting  order  may  be  made  as  to  the  legal 
right  to  choses  in  action,  in  any  of  the  cases 
first  mentioned  except  infancy  (c). 

A  like  vesting  order  may  be  made  where  any  person 
bound  by  a  decree  has  been  ordered  to  sell  and 
convey  lands  (rf) ; 

(r)  13  8f  H  Vict  c.  60.  as.  7,  8.  {u)  13  &  14  Vict  c  60.  •.  15. 

A  vesting^  order  requires  the  same  (x)  1^&  16  Vict  c.  55,  s.  2. 

stamp  as  a  conveyance;  15  &  16  (y)  13  &  14  Vict,  c  60,  s.  16. 

Vict  c.  55.  8.  13.    The  cases  de-  (s)  lb.  s.  19. 

cided  on  the  Trustee  Acts  are  col-  (a)  lb.  s.  20. 

lected  in  2  Daniell's  Chancery  Prac-  (b)  lb.  ss.  20. 22, 23, 24. 25 ;  15  & 

tice.  ch.  xIy..  s.  4.  16  Vict  c  55,  s.  3. 

{»)  13  &  14  Vict  c.  60,  18.  9,  10,  (e)  13  &  14  Vict  c.  60,  si.  22,  23, 

11,  12.  24,  25. 

(0  lb.  88.  13.  14.  (J)  15  &  16  Vict.  c.  6S,  8. 1. 
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Or  where  anybody  selects  to  transfer  stock  or  sue  Chap.  XX i v. 
for  a  chose  in  action  after  he  has  been  ordered 
by  the  court  to  do  so  («) ;  or  a  personal  repre- 
sentative in  the  like  case  n^lects  to  transfer 
stock  standing  in  the  name  of  tiie  deceased  (/)• 
The  court  may  miake  any  declarations  and  ^ve  any 
directions  as  to  the  manner  in  which  the  right 
to  any  stock  or  chose  in  action  transferred  by  a 
vesting  order  shall  be  exercised  (^). 
Secondly,  as  to  the  appointment  of  new  trustees : — when- 
ever it  is  expedient  to  appoint  a  new  trustee  or  new  trus- 
tees, and  it  is  found  inexpedient,  difficult,  or  impracticable 
to  do  so  without  the  assistance  of  the  court,  the  court  has 
power  to  make  an  order,  appointing  a  new  trustee  or  new 
trustees,  in  substitution  for  or  addition  to  the  existing 
trustees,  if  there  be  any,  or  as  sole  trustee  or  trustees,  if 
there  be  none  (A).     A  new  trustee  may  be  appointed  in 
lieu  of  one  convicted  of  felony  (i). 

The  court  has  power  further,  by  the  same  or  a  subse- 
quent order,  to  vest  the  trust  estates,  or  the  right  to  sue 
for  choses  in  action  in  the  trustees  so  appointed  (k). 

Applications  to  the  court  under  these  acts,  if  they  be 
for  the  appointment  of  new  trustees  or  relate  to  trust  pro- 

Krty,  may  be  made  by  any  one  of  the  cestui  que  trusts,  or 
^  any  person  duly  appointed  a  trustee ;  or,  u  they  relate 
to  property  subject  to  a  mortgage,  by  any  person  bene- 
ficiaUy  interested  in  the  equity  of  redemption,  whether 
under  disability  or  not,  or  any  person  interested  in  the 
money  secured  (/). 

The  application  must  be  made  to  the  court  within  the 
district  of  which  the  persons  making  the  application,  or 
any  one  of  them  reside  or  resides  (wi). 

The  authority  of  the  court  under  these  acts  extends  to 
all  lands  and  personal  estate  situate  in  any  of  her  Majesty's 
dominions  except  Scotland  (n). 

The  jurisdiction  is  limited  to  cases  in  which  the  trust 
estate  or  fund  to  which  the  proceeding  relates  does  not 
exceed  500/.  in  amount  or  value  (o). 

These  provisions  apply  to  implied  and  constructive  as 


(t)  15  &  16  Vict.  c.  55,  ■.  4.  {k)  18  &  H  Vict.  c.60,  ts.S4,  Z5. 

(/)  lb.  8.  5.  (/)  lb.  8.87. 

(g)  18  &  14  Vict  c.  60,  8.  81.  (m)  28  &  29  Vict.  c.  99,  s.  10. 

(A)  lb.  8.  82;  15  &  16  Vict  c  (n)  18  &  14  Vict  c  60,  8.  54. 

55, 8.  9.  (o)  28  &  29  Vict  c.  99, 8.  1. 
{i)  15  &  16  Vict  c  56,  8.  S. 
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Injunctions. 


Pait  I. 


Maintenance 
of  inf^uiu. 


well  as  to  express  trusts  (p\  Heirs  or  devisees  of  lanrls 
ordered  to  be  sold  are  trustees  (q).  And  whenever  lantls 
are  directed  to  be  conveved  the  court  may  declare  who 
are  trustees  (r). 

This  jurisdiction  may  be  exercised  in  the  course  of 
a  suit  or  other  proceeding  if  circumstances  requiring  it 
arise  (#)• 

Maintenance  of  Infants,'] — The  county  court  has  the 
same  jurisdiction  as  the  Court  of  Chancery  in  all  pro- 
ceedings relating  to  the  maintenance  or  advancement  of 
infants,  in  which  the  property  of  the  infant  does  not  exceed 
500/.  in  amount  or  value  (<). 

There  is  no  express  provision  as  to  the  court  by  which 
this  jurisdiction  is  to  be  exercised.  Clause  6  of  28  &  29 
Vict.  c.  99,  s.  10,  therefore  applies  to  it.  And  it  would 
seem  that  under  that  clause  the  proceedings  may  be  in  the 
court  in  which  any  of  the  persons  on  whom  the  petition 
was  to  be  served  resides  or  carries  on  business  (u). 


Paitnenbip.  Partnership.'] — ^The  next  branch  of  equitable  jurisdiction 

IS  that  which  relates  to  partnerships.  The  county  court 
has  the  same  jurisdiction  as  the  Court  of  Chancery  in  dis- 
solving and  winding  up  partnerships  where  the  whole  pro- 
perty, stock,  and  credits  of  the  partnership  does  not  exceed 
500/.  in  amount  or  value  (x). 

This  jurisdiction  is  to  be  exercised  by  the  court  within 
the  district  of  which  the  partnership  business  was  or  is 
carried  on  (y). 

InjoDctioDa.  Injunctions,] — The  county  court  has  the  same  power 

as  the  Court  of  Chancery  to  grant  orders  in  the  nature  of 
injunctions,  where  such  orders  are  requisite  for  granting 
relief  in  matters  within  their  equitable  jurisdiction,  or  to 
stay  proceedings  at  law  to  recover  any  debt  proveable 


(p)  IS  8c  14  Vict  c.  60,  iL  1.  Thii 
juriadiction  may  be  exercued  in  re- 
apect  to  charitable  truat,  a.  45. 

(q)  lb.  a.  29. 

(r)  lb.  a.  80. 

(«)  lb.  a.  43. 

(t)  28  fie  29  Vict.  c.  99,  a.  1.  Aa 
to  wnen  maintenance  will  be  ordered, 
aee  Lewin  on  Tniata,  884  et  teq,,  4th 


edit.;  2 Danieir8Ch.Prac.,  ch.  zxiii* 
a.  2;  28  &  24  Vict,  c  145. 

(ti)  See  amtet  p.  269. 

(x)  28  fie  29  Vict.  c.  99,  a.  1.  Aa 
to  when  the  Court  of  Chancery  will 
dissolve  and  wind  up  a  partnership, 
aee  Lindley  on  Partnership,  bk.  L 
chap.  8;  Story,  Eq.  Jur.  chap.  15. 

(y)  28&29  Vict,c.  99,  8.  10. 
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under  a  decree  for  administration  made  by  the  court  to  Chap.  xxiv. 
which  application  for  the  order  to  stay  proceedings  is 
made  (z). 

Application  for  an  injimction  must  be  made  to  the  court 
in  wnich  the  proceedings  are  being  carried  on  to  which 
the  injimction  is  incident  (a). 

Jurisdiction^   Concurrent.']  —  The  jurisdiction    of  the  Jurisdiction, 
county  court  in  equity  is  only  concurrent  with  that  of  *'°°^""'*^"^ 
the  Court  of  Chancery.     And,  therefore,  a  plaintiff  who 
brings  a  suit  in  the  Court  of  Chancery,  which  he  might 
have  brought  in  the  county  court,  is  not  disentitled  to  his 
costs  (i). 

Powers  ofJudae.'] — The  judge  acting  in  equity  has,  in  Powert  of 
addition  to  nis  otner  powers  and  authorities,  all  the  powers  J"*'^*- 
and  authorities  of  a  judge  of  the  Court  of  Chancery  (c). 

Powers  and  Duties  of  Officers.] — The  treasurer,  regis-  Powen  and 
trar,  and  high  bailiff  are  to  discharge  any  duties  which  **"^'"  ^^ 
an  officer  of  the  Court  of  Chancery  can  discharge  (d).         ^    *"* 

It  is  the  duty  of  the  registrar  to  keep  a  book  to  be 
called  **The  Suits  and  Proceedings  in  Equity  Book,*' 
and  enter  and  number  in  such  book  each  suit  or  pro- 
ceeding consecutively  in  the  order  in  which  they  are 
entered,  and  also  enter  therein  a  note  of  all  documents 
filed  and  steps  taken  in  such  suit  or  proceeding  (e). 

Upon  the  filing  of  anv  document  it  is  to  be  distin^shcd 
by  the  number  of  the  plaint  or  petition  in  respect  of  which 
it  is  filed  being  indorsed  upon  it,  and  to  be  further  dis- 
tinguished fix)m  other  documents  filed  in  the  suit  or  pro- 
ceedings by  placing  after  the  number  a  distinctive  letter 
of  the  alphabet  (/)• 

He  must  comply  with  all  regulations  from  time  to 
time  made  by  the  Commissioners  of  her  Majesty's  Trea- 

(0  28  &  29  Vict.  c.  99,  •.  1.    As  (a)  28  &  29  Vict  c  99.    As  to 

to  the  cases  in  which  the  Court  of  ii^unction  granted  on  ex  parte  ap- 

Chancery  grant  injunctions  in  aid  plication,  see  pott,  p.  292. 

of  its  ordinary  jurisdiction,  or  to  (6)  Seotto  y.  Heritage,  16  W.  R. 

restrain    proceedings    at    law,   see  168. 

Daniell's  Chancery  Practice,  chap.  (e)  28  &  29  Vict.  c.  99,  ■.  2, 

zxxTi.;  Lindley  on  Partnership,  bk.  p.  441. 

iii.  chap. X.  8.  8, 2nd  edit.;  Lewin  on  {d)  Ih. 

Trusts,  618, 6th  ediL ;  2  Williams  on  (e)  Order  xx..  Rule  1. 

Bxecuton,  part  v.  bk.  i.  chap.  ii.  (/)  lb.  Rule  2« 

P.N.  T 
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Paet  I.  snry  for  the  safe  custody  of  any  securities  deposited  with 
him  under  sect.  24  of  30'&  31  Vict.  c.  142 (^). 

The  registrar  is  the  taxing  officer  of  the  court  (A). 

The  duties  of  the  registrar  in  the  rarious  stages  of 
equitable  proceedings  will  be  found  under  the  appropriate 
headings  later  in  this  chapter. 

It  is  the  duty  of  the  high  bailiff  to  serve  all  documents 
issued  to  him  by  the  registrar  for  service,  and  to  execute 
all  warrants  (i).  He  must  pay  over  all  moneys  received 
by  him  to  the  registrar  within  twenty-foiu:  hours,  to  the 
credit  of  the  suit  or  proceeding  in  which  it  is  received  (A). 

The  duties  of  the  high  bailiff  in  particular  stages 
of  equitable  proceedings  will  be  stated  hereafter  under 
their  appropriate  headings. 

Orders  of  Orders  of  Practice.^ — The  committee  of  judges  acting 

practice.  xmAtT  the  19  &  20  Vict.  c.  108,  s.  32,  have  power  to 

frame  orders  regulating  the  practice  in  equity,  as  at  law  (/). 

By  the  present  orders  the  rules  of  practice  in  force  at  law 

are  to  prevail  in  equity,  except  so  &r  as  it  is  otherwise 

ordered  (m). 

Documents.  Documents.'] — All  plaints,  petitions,  statements,  and 

documents  whatsoever  in  any  suit  or  matter  which  are 
required  to  be  filed  must  be  on  foolscap  paper,  and  may 
be  wholly  or  partly  printed  or  written,  and  dates  and 
sums  occurring  therein  may  be  expressed  in  figures  (n). 

All  judicial  or  official  documents  in  any  suit  or  pro- 
ceeding, and  all  copies  thereof  issued  by  the  court,  must 
be  stamped  by  the  registrar  with  the  seal  of  the  court  (o). 

Where  any  proceedings  or  documents  are  filed  an  extra 
copy,  in  addition  to  the  copies  to  be  delivered  under  these 
orders,  must  be  left  with  tne  registrar  for  the  use  of  the 
judge  (/?). 

The  registrar  transmits  by  post,  prepaid,  to  the  judge, 
five  days  before  the  sitting  of  the  court,  all  copies  of 
proceedings  and  documents  left  for  his  use  under  these 
orders  (y). 

Copies  of  all  proceedings  or  dociunents  must  be  pre- 


(g)  Order  Jut.,  Rule  9,  po$t,  p.  288. 

(A)  Order  xxiii.,  Rule  21. 

(I)  Order  xxi.,  Rule  2. 

\k)  lb.  Rule  4. 

(0  28  &  29  Vict.  c.  99.  s.  16. 
p.  446.  Sect.  17  authorizes  the  com. 
mittee  to  frame  a  scale  of  costs.    See 


p9iU  V"  '^* 

(«)  Order  xxiil,  Rule  27. 
(n)  Order  xxiii..  Rule  1. 
(o)  lb.  Rule  2. 
(p)  lb.  Rule  8. 
Iq)  lb.  Rule  9. 
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pared  by  the  registrar  for  any  person  requiring  the  same,  Chaf,  XXIV. 
upon  pajrment  of  the  costs  of  such  copies  when  the  order 
for  the  same  is  given  (r). 

Service  of  Documents.'] — Every  document,  the  mode  of  Serrice  of 
serving  which  is  not  specially  defined  by  order,  may  be  documeou. 
served,  and  the  senrice  thereof  proved  in  conformity  with 
the  practice  as  to  the  service  of  summonses  at  law,  except- 
ing so  far  as  relates  to  the  time  of  service  (s). 

Where  a  party  acts  by  attorney,  service  of  any  proceed- 
ing or  document  upon  such  attorney,  or  delivery  of  the 
same  at  his  office,  or  sending  the  same  to  him  by  post, 
is  good  service  upon  the  party  for  whom  such  attor- 
ney acts,  as  upon  the  day  when  the  same  is  so  served  or 
delivered,  or  upon  which  in  the  ordinary  course  of  post  it 
would  be  delivered,  except  in  cases  where  by  the  orders 
personal  service  upon  a  party  is  required  (t). 

Any  proceeding  or  document  mav,  by  leave  of  the 
registrar,  be  served  by  the  attorney  oi  the  party  requiring 
to  effect  such  service ;  but  the  costs  of  such  service,  and 
proof  thereof,  are  not  allowed,  except  by  order  of  the 
judge  (ti). 

Where  by  reason  of  the  absence  of  anv  party,  or  from 
any  other  sufficient  cause,  the  service  of  any  summons, 
notice,  proceeding,  or  document  cannot  be  made,  or  ought 
in  the  opinion  of  the  judge  to  be  dispensed  with,  the  judge 
may  wholly  dispense  with  such  service,  or  may,  at  his 
discretion,  order  any  substituted  service  or  notice  by  ad- 
vertisement or  otherwise  in  lieu  of  such  service  (ar). 

Conduct  of  CauseJ] — The  judge  may  order  what  party  Conduct  of 
shall  have  the  conduct  of  any  suit  or  proceeding,  or  any  cause, 
part  thereof,  and  mav  rescind  or  alter  such  order,  or  make 
new  orders  in  that  behalf,  from  time  to  time  as  he  shall 
think  fit  (y). 

Proceedings  hy  Attorneys,'] — Where  by  order  any  act  Proceeding!  by 
is  to  be,  or  may  be,  done  by  any  party  to  a  suit  or  pro-  »ttorneyt. 
ceeding,  such  act  may  be  done  either  in  person  or  by  his 
attorney  (jzr). 

(r)  Order  xziii.,  Rule  10.  injunction,  tee  Order  xri..  Rule  6, 

(«)  lb.  Rule  3.  po9tt  p.  295. 

(0  lb.  Rule  12.  (y)  lb.  Rule  17.    See  2  DanieU't 

(it)  lb.  Rule  IS.  Ch.Prac.,chap.xxiz.|t.  8. 

(«)   lb.   Rule    14.    As  to   ser-  («)  lb.  Rule  11. 
▼ice  of  orders  in  the  nature  of  an 

T  2 
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Part  1.  Where  any  party  to  a  suit  or  proceeding  changes  his 

attorney  he  must  give  notice  in  writing  of  such  change  to 
the  registrar,  stating  the  name  or  firm  and  place  of  busi- 
ness of  the  new  attorney,  and  the  registrar  shall  file  the 
notice  (a). 

Names  of  Defendants.'] — Where  any  party  to  any  suit 
or  proceeding  is  unacquainted  with  the  christian  name 
of  any  person  whose  name  he  desires  to  insert  in  any 
plaint,  proceeding,  or  document,  he  may  describe  sucn 
person  by  his  surname,  or  by  his  surname  and  the  initial 
of  his  christian  name^  or  by  such  name  as  he  is  generally 
known  by  (A). 

Times  for  pro-        Times  for  Proceedings.'] — The  judge  may,  if  he  think 
ceedings.  fit,  enlarge  or  abridge   any  of  the  times  fixed  by  the 

orders  for  taking  any  step,  or  filing  any  document,  or 
giving  any  notice,  in  any  suit  or  proceeding  (c). 

Times  for  Times  for  Sittings.] — The  times  of  the  sitting  of  a  county 

sittings.  court  in  matters  of  equity  are  those  appointed  for  the 

transaction  of  the  general  business  of  the  court,  unless 
the  judge  otherwise  orders  and  he  appoints  a  special 
day  or  days  for  a  sitting  of  the  court  in  matters  of 
equity  (rf). 


Advertise* 
ments. 


Advertisements.] — The  judge  is  to  order  in  what  news- 
paper any  advertisements  which  may  from  time  to  time  be 
ordered  in  any  suit  or  proceeding  shall  be  inserted ;.  and 
when  there  is  no  fund  in  court,  the  expense  of  such  ad- 
vertisements must  be  paid  to  the  registrar  by  the  party 
requiring  the  same  before  they  are  inserted  (c). 

All  advertisements  to  be  inserted  in  the  London  Ga- 
zette are  to  be  transmitted  to  the  registrar  of  county  court 
judgments  in  London,  who  will  cause  them  to  be  classified 
and  inserted  in  lists  under  the  direction  of  the  Commis- 
sioners of  her  Majesty's  Treasury  (/). 

Appearance  by      Appearance  hy  Next  Friend,] — Before  the  name  of  any 

next  fhend.      person  is  used  in  any  suit  or  proceeding  as  next  friend  of 

any  in&nt,  married  woman,  or  other  party,  such  person 

must  sign  an  undertaking,  in  the  form   given  in  the. 


(a)  Order  xxiii.,  Rule  4. 
(6)  lb.  Rule  7. 
(c)  lb.  Rule  18. 


(<f )  lb.  Rule  6. 
(«)  lb.  Rule  15. 
(/)  lb.  Rule  16. 
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scliedule;  to  be  responsible  for  any  costs  to  whicb  the  Chap.  XXIV. 
plaintiff  or  applicant  may  become  liable  in  the  course  of  ~ 
the  suit  or  proceeding,  and  such  undertaking  shall  be 
annexed  bj  the  registrar  to  the  plaint  or  petition  (g). 

If  this  rule  be  not  complied  with  the  judge  ought  to 
suspend  the  cause^  not  dismiss  it  (A). 

Forms,'] — All  proceedings  and  documents  may  be  in  Fonn& 
forms  similar  to  the  forms  in  the  schedule  to  the  orders 
where  the  same  are  applicable;  and  in  cases  where  no 
forms  are  provided,  parties  must  frame  the  proceedings 
or  documents,  using  as  guides  those  contamed  in  the 
schedule  (t). 

Suits,']-- AH  applications  to  the  court  for  administra-  Suiu. 
tion ;  for  the  execution  of  trusts ;  for  foreclosure  or  redemp- 
tion ;  for  the  specific  performance,  reforming,  delivering 
up  or  cancelling  of  agreements,  or  for  the  mBsolution  of 
partnerships,  must  be  by  way  of  suit  in  equity  (A). 

TTie  Plaint.] — A  suit  is  commenced  by  filing  a  plaint  The  Plaint. 
in  equity  (/). 

The  plaint  must  state  the  name,  address  and  description 
of  the  plaintiff  and  defendant :  and  where  any  party  sues  or 
is  suea  in  a  representative  character  he  must  be  so  de- 
scribed (m).  It  must  contain  a  concise  statement  of  the 
grounds  upon  which  the  plaintiff  seeks  to  obtain  relief, 
and  ask  for  the  specific  relief  to  which  he  conceives  him- 
self entitled,  and  also  for  general  relief  (w). 

Where  it  is  filed  by  an  attorney  he  must  indorse  his 
name  or  firm  and  place  of  business,  and  that  the  plaintiff 
sues  by  him  as  attorney ;  and  where  there  is  more  than 
one  plaintiff,  and  the  plaint  is  not  filed  by  an  attorney,  the 

Elaintiff  who  actually  files  the  same  must  indorse  thereon 
is  name  and  address  (o).  The  plaintiff  or  his  attorney 
must  deliver  at  the  office  of  the  registrar  the  plaint,  with 
as  many  copies  thereof  as  there  are  defendants,  and  the 
registrar  forthwith  indorses  on  the  plaint  a  memorandum 

(g)  Order  xxiii.,  Rule  19.     For  p.  276. 

fonn»  tee  App.,  Equity,  Form  I.  (»)  lb.  Rule  8.  See  App.,  Equity, 

(A)  Williamt  ▼.  mUiams,  16  L.  Forms,  4,  5,  6,  7,  11,  which  may 

T.,  N.  8.  581.  be  used    with   such  ▼ariations    as 

(O  Order  xxiii..  Rule  26.  circumstances  may  require.    Order 

{k)  Order  i..  Rule  1.  i,  Rule  6. 

(0  lb.  (o)  lb.  Rule  4. 

(m)  lb.  Rule  2.     But  see  ante, 
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The  lammons. 


Admistion* 


Admission. 

of  the  day  on  which  it  was  received  by  him,  and  when  so 
indorsed  it  is  taken  for  all  purposes  to  have  been  duly  filed 
on  the  day  so  indorsed  (p). 

The  Summons.'} — The  registrar,  on  the  filing  of  the  plaint, 
mast  make  out  a  summons  to  the  defendant,  or  to  every 
defendant,  if  more  than  one,  to  appear,  and  submit  to 
judgment  (q).     It  is  to  be  dated  of  the  day  on  which  the 

Elaint  was  filed,  and  may  be  returnable  at  any  court  to  be 
olden  not  less  than  one  calendar  month  nor  more  than 
three  calendar  months  fix)m  the  filing  thereof  (r).  It 
must  be  returnable  on  a  day  certain,  and  this  amounts  to 
setting  the  case  down  for  hearing  {s).  The  summons  with 
a  copy  of  the  plaint  annexed  must  be  served  by  the  bailiff 
within  seven  days  (t).  But  the  court  may,  upon  a  proper 
aflidavit,  allow  substituted  service  where  justice  requires 
it  (u).  And  where  a  defendant  is  out  of  England,  the 
judge,  or  in  his  absence  the  registrar,  may  direct  service 
within  such  time  and  in  such  manner  as  he  shall  think 
fit(ar). 

Admission."] — ^Where  any  defendant  desires  to  admit 
the  truth  of  the  allegations  in  the  plaint,  and  to  submit 
to  judgment,  he  may,  at  any  time  oefore  the  return-day 
of  the  original  summons,  in  the  presence  of  a  registrar  of 
a  county  court,  or  of  one  of  his  clerks,  or  of  an  attorney 
of  one  of  the  superior  courts,  sign  an  admission  in  a 
given  form.  The  signature  of  the  defendant  must  be 
verified  by  affidavit,  unless  signed  in  the  presence  of  the 
registrar  of  the  court  in  which  the  suit  is,  or  one  of  his 
clerks  (y).  The  admission  must  be  delivered  to  the  re- 
gistrar, together  with  a  copy  for  each  of  the  plaintifis, 
or  where  the  plaint  is  filed  by  an  attorney,  with  a  copy 
for  such  attorney  only;  and  the  registrar  is  forthwith 
to  file  the  same,  and  transmit  a  copy  by  post  to  each 
plaintiff,  or  the  attorney,  as  the  case  may  be,  and  after 
the  receipt  of  such  copy  the  plaintiff  is  entitled  to  the 
costs  then  already  incurred,  and  to  the  fiirther  costs 
of  attending   the   court   and   obtaining   the  decree  or 


(p)  Order  i.,  Rule  6. 
iq)  lb.   Rule  7.     For  the  form, 
tee  App.,  Equity,  Fdrm  18. 
(r)  lb.  Rule  8. 
(#)  Order  xxiii.,  Rule  6* 


(0  Order  i.,  Rule  9. 
(«)  Order  xxiii..  Rule  14. 
(«)  Order  i.,  Rule  10. 
(y)  Order ii.,  Rule  1,  App., Equity, 
Form  17. 
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order  to  be  made  upon  such  admission^  but  to  no  other  Chaf.  XXIV. 
costs  (z). 

Disclaimer  or  Anstoer.^ — The  defendant  may,  within  Disclaimep  or 
eight  days  after  service  of  the  summons,  by  a  statement  ^•^®^* 
in  writing  signed  by  him,  disclaim  any  interest  in  the 
subject-matter  of  the  suit,  or  admit  or  deny  any  of  the 
statements  in  the  plaint,  or  raise  any  question  of  law  on 
such  statements  without  admitting  the  truth  thereof;  or 
he  may  state  concisely  any  new  fact  or  document  upon 
which  he  intends  to  rely  as  a  defence  at  the  hearing,  or 
which  he  thinks  it  advisable  to  bring  to  the  notice  of  the 
court  (a). 

The  making  or  not  making  of  this  statement  is  entirely 
optional ;  but  in  exercising  his  discretion  as  to  costs,  the 
judge  is  bound  to  consider  the  fact  of  a  defendant  having 
or  not  having  availed  himself  of  this  power  (6).  The  state- 
ment is  to  be  delivered  to  the  registrar,  together  with  a 
copy  for  each  of  the  plaintiff,  or  where  the  plaint  is  filed 
by  attorney,  with  a  copy  for  such  attorney  only ;  and  the 
registrar  is  forthwith  to  file  the  same,  and  transmit  a  copy 
by  post  to  each  plaintiff  or  the  attorney,  as  the  case  may 
be  (c).  Where  the  statement  is  filed  by  an  attorney  he 
must  indorse  thereon  his  name  or  firm  and  place  of  busi- 
ness, and  that  the  defendant  defends  by  him ;  and  where 
it  is  not  filed  by  an  attorney,  the  defendant  who  actually 
files  it  must  indorse  his  name  and  address  (d)* 

The  plaintiff  may  at  any  time  before  the  return-day,  by 
notice  in  writing  delivered  at  the  office  of  the  registrar, 
require  the  plaint  to  be  dismissed  as  against  all  or  any 
of  the  defendants,  with  costs,  without  prejudice  to  fiirther 
proceedings  or  suits,  and  such  notice  operates  as  an  order 
to  dismiss  accordingly ;  and  the  registrar  must  forthwith 
file  the  notice,  and  forward  a  copy  by  post  or  otherwise  to 
each  of  the  defendants  (e). 

Evidence.'] ^'Except  where  it  is  otherwise  provided  by  Endcnce. 
order,  the  evidence  of  witnesses  in  a  suit  is  to  be  taken 
vivA  voce  on  oath,  in  the  same  way  as  upon  the  hearing  of 
other  plaints  (/).     The  general  rules  of  evidence  are  the 
same  m  equity  as  at  law. 

(z)  Order  ii.,  Rule  2.  (rf)  lb.  Rule  5. 

(a)  lb.  Rule  8.  («)  lb.  Rule  6. 

(6)  lb.  (/)  Order  iii.,  Rule  1. 

(c)  lb.  Rule  i. 
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Documents.'] — Either  party  who  desu'es  to  give  any  docu- 
ment in  evidence  may  give  to  any  other  party  notice  to 
admit  it^  and  the  consequence  of  neglect  to  give  the  notice, 
or  of  neglect  to  comply  with  it^  are  the  same  as  in  pro- 
ceedings at  law.  But  the  notice  must  be  given  not  less 
than  five  days  before  the  hearing  {g). 

The  right  of  either  party  to  require  inspection  of  docor 
ments  on  pain  of  an  adjournment  with  costs  if  it  be  re- 
vised (A);  and  the  rule  as  to  the  admission  of  documents 
without  proof  are  the  same  in  equity  as  at  law{t). 

Where  a  party  requires  the  attendance  of  any  other 

Sarty ,  or  of  any  witness,  either  to  give  evidence  or  to  pro- 
uce  dociunents,  he  may  procure  a  summons  for  that  pur- 
pose, to  be  issued  by  the  registrar  and  served  by  the  bauiff; 
and  in  every  summons  to  produce  documents  the  registaff 
must  insert  a  description  of  the  documents  required  (A). 
If  a  party  so  served  does  not  at  the  hearing  produce  the 
documents  required,  the  court  may,  upon  admission  or 
proof  of  the  service  of  the  summons  within  a  reasonable 
time,  and  that  such  documents  are  in  the  possession  of  the 
party  served,  and  that  they  relate  to  the  matter  nending, 
make  an  order  for  their  production  by  him,  and  tne  court 
may  deal  with  them,  when  produced,  and  with  all  costs 
occasioned  by  their  non-production,  as  may  appear  just. 
But  this  provision  does  not  take  away  the  right  to  giTe 
secondary  evidence  of  documents  not  produced  after  no- 
tice (/). 

Affidavits.  Affidavits.]-- Any  party  who  desires  to  use  at  the  hear- 

ing an  affidavit  by  any  particular  witness,  or  an  affidavit 
as  to  particular  facts,  may,  ten  days  before  the  hearing, 
give  a  notice,  with  a  copy  of  such  affidavit  annexed,  to  the 
party  against  whom  such  affidavit  is  to  be  used ;  and  unlea 
such  last-mentioned  party  shall  within  five  days  give  notice 
to  the  other  party  that  he  objects  to  the  use  oi  such  affi- 
davit, he  shall  be  taken  to  have  consented  to  the  use 
thereof(»i). 

Affidavits  must  be  expressed  in  the  first  person ;  must 
state  the  deponent's  age,  occupation,  quality,  and  place 
of  residence;  and  also  what  facts  or  circumstances  de- 
posed to  are  within  his  own  knowledge,  and  his  mewis 


{g)  Order  iii.,  Rule  2. 
{h)  lb.  Rule  8. 
(0  lb.  Rule  6. 


(k)  lb.  Rule  i. 
(/)  lb.  Rule  5. 
(m)  lb.  Rule  7. 
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of  knowledge ;   and  what  fitcts  or  clFcumstances  deposed  Chap.  xxiv. 

to  are  known  to,  or  believed  by  him  by  reason  of  in- 

formation    derived    from    other    sources    than  his   own 

knowledge,  and  what  such  sources  are.     The  costs  of 

affidavits  not  in  conformity  with   these   two  preceding 

rules  wUl  be  disallowed  on  taxation,  unless  me  court 

otherwise  directs.     Before  any  affidavit  is  used  it  must 

be  ffled  in  the  office  of  the  registrar.      No  affidavit  in 

which  there  is  any  knife  erasure,  or  which  is  blotted  so 

as  to  obliterate  any  word,  or  which  is  illegibly  written,  or 

so  altered  as  to  cause  it  to  be  illegible,  nor  any  affidavit  in 

which  there  is  anv  interlineation,  unless  the  person  before 

whom  the  same  is  sworn  shall  have  duly  authenticated 

such  interlineation  with  his  initials  in  such  manner  as  to 

show  that  such  interlineation  was  made  before  it  was 

sworn,  can  be  filed  or  used  in  any  suit  or  proceeding  (n). 

Where  a  registrar  rejects  an  affidavit  for  any  such 
defect,  he  must  give  notice  by  post  or  otherwise  to  the 
party  offisring  the  affidavit,  and  of  his  reasons  for  reject- 
mg  it  (o). 

Witnesses.'] — The  attendance  of  witnesses,  as  have  been  Witneste^ 
seen,  is  procured  by  summons  (/>)• 

Where  the  justice  of  the  case  requires  that  the  evidence 
of  a  witness  should  be  taken  before  the  case  is  ripe  for 
taking  it  in  the  ordinary  course,  the  court  may  order  him 
to  be  examined  de  bene  esse.  When  this  is  desired,  appli- 
cation upon  affidavit  must  be  made  to  the  judge  to  appoint 
an  examiner  for  that  purpose  (5^).  Upon  the  application 
of  a  party  desirous  to  examine  a  witness  residing  out  of 
the  jurisdiction,  the  judge  may,  if  he  thinks  fit,  appoint 
the  registrar  of  the  court  within  the  district  of  which  the 
witness  resides  to  take  his  examination  (r).  Where  a 
witness  is  examined  by  a  registrar,  he  must  be  examined 
on  oath,  and  the  registrar  must  transcribe  the  answers  of 
the  witness,  and  the  deposition  be  subscribed  by  the  wit- 
ness and  the  registrar,  and  then  transmitted  by  post  to  the 
registrar  of  the  court  in  which  the  suit  or  proceeding  is 
pending  {s). 

(n>  Order  xiv.             .  As  to  the  practice  in  chancery,  tee 

(0)  Order  xx.,  Rule  3.  1  Dan.  Ch.  Prac.  852,  4rh  ed. 

(p)  Ante,  p.  280.     The  allowance  (q)  Order  iii..  Rule  8. 

to  witnesses  is  fixed   by  the  scale  (r)  lb.  Rule  9. 

in  App.     See  Order  iii.,  Rule  11.  («)  lb.  Rule  10. 
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Decretal  Orders. 


PartL 

The  hearing. 


Trial  by  judge 
or  jury. 


Decretal 
orderi. 


The  Bearing.']^Smts  in  equity  are  heard  in  open  court, 
as  actions  at  law  are  tried  (0* 

Upon  the  retum-daj  all  parties  must  come  to  the  comt 
prepared^  so  fiu*  as  the  nature  of  the  case  will  admit,  with 
eyidence  to  enable  the  judge  to  try  the  whole  matter  of 
the  suit  upon  the  merits,  and  then  to  determine  the  aame 
by  a  final  decree,  or  to  make  such  decretal  order,  ot  give 
such  directions  for  adding  parties  to  the  suit,  for  mftking 
inquiries,  taking  accounts,  realizing  assets,  or  doing  anj 
act  which  the  judge  may  consider  necessary,  to  enable  him 
to  make  a  final  decree  upon  a  day  to  which  the  hearing 
may  be  adjourned  (i«).  Affidavits  or  depositions  then 
used  are  read  as  the  evidence  of  the  parties  using  them  (r). 

Upon  the  hearing  the  court  may  make  a  final  deo^ 
dismissing  the  suit  or  granting  the  relief  asked  bj  the 
plaint,  or  any  part  thereof,  or  any  other  reUef  oonsiatent 
with  the  case  made  by  the  plaint ;  or  may  make  a  decretal 
order  giving  directions  for,  or  with  respect  to,  the  prose- 
cution of  the  suit,  as  the  circumstances  of  the  case  maj 
require,  and  also  make  such  order  as  to  costs  as  the  court 
may  think  fit  (w). 

Trial  by  Judge  or  Jury,"] — The  judge  may  either  try 
any  question  of  &ct  or  any  question  as  to  the  amount  of 
damages  himself  without  a  jury,  or  he  may  direct  any 
question  of  fiskct  to  be  tried,  or  damages  to  be  assessed,  by 
a  jury  (ar).  In  the  latter  case  the  judge  must  adjourn  the 
case,  and  appoint  a  day  for  the  trial  by  jury  (y).  He  mud; 
also  reduce  to  writing  the  question  to  be  tried,  which 
document  is  called  3ie  "Record  for  Trial "(jr).  The 
manner  of  summoning  the  jury,  the  course  of  trial,  and 
the  duties  and  liabiUties  of  jurors,  suitors,  and  witnesses 
are  the  same  as  in  plaints  at  law  in  which  a  juij  is  sum- 
moned (a).  And  the  judge  has  the  same  power  of  granting 
a  new  trial  (&)• 

Decretal  Orders.'] — When  a  decretal  order  is  made  it 
is  the  duty  of  the  registrar  as  soon  as  conveniently  may 
be  to  draw  up,  seal,  and  file  the  order  (c). 


(0  Order  iv.,  Rule  2. 
(h)  lb.  Rule  1. 
(t)  lb.  Rule  a. 
(w)  lb.  Rule  4. 

(«)  21  &  22  Vict  c.  27,  ss.  8  and 
6;  28  &  29  Vict.  c.  90,  8.  2. 
(y)  Order  iv.,  Rule  6. 


(s)  lb.  Rule  6. 

(a)  28  &  29  Vict.  c90,n.7md 
21 ;  Order  iv.,  Rule  5.  See  a»tft 
Chapters  y I.,  V III. 

(6)  Order  i?.,  Rule  5.  See  «»M 
Chap.  XVII. 

(c)  Order  v.,  Rule  1. 


Digitized  by  VjOOQ  IC 


Proceedings  under  Decretal  Orders.  283 

Where  a  decretal  order  directs  any  deed  to  be  prepared  Chap.  xxiv. 

and  executed,  it  must  state  by  what  partjr  the  deed  shall  

l>e  prepared^  and  to  whom  it  shall  be  submitted  for  ap- 
proval (rf). 

^  Where  upon  the  hearing  it  appears  to  the  court  expe- 
dient that  a  receiver  be  appointed,  such  appointment  shall 
be  made  by  the  decretal  order,  whether  the  same  be  asked 
as  part  of  the  relief  in  the  plaint  or  not  (e). 

Where  real  property  is  ordered  to  be  sold,  the  order 
must  direct  who  shall  have  the  conduct  of  the  sale,  and 
by  whom  the  conditions  and  contracts  of  sale,  and  the 
abstract  of  tide,  shall  be  prepared.  And  where  any  con- 
ditions or  contracts  are  ordered  to  be  settled  by  a  con- 
veyancing counsel  it  must  name  the  counsel  to  whom  they 
are  to  be  submitted  (/). 

Where  an  order  &ects  any  accounts  or  inquiries  to  be 
taken  or  made,  or  any  acts  to  be  done,  by  the  registrar, 
high  bailiff,  receiver,  or  parties,  it  must  name  a  day  within 
which  all  such  acts  shall  be  done,  and  accounts  and  in- 
ouiries  completed,  and  also  name  a  day,  not  less  than 
fourteen  days  after  that  day,  on  which  the  registrar  is  to 
certify  the  result  of  the  accounts  and  inquiries,  and  what 
has  been  done  under  such  decretal  order,  and  on  which 
the  cause  will  be  further  heard,  and  if  practicable  a  final 
decree  made  (g). 

Proceedings  under  Decretal  Orders."] — Where  a  decretal  Proceeding! 
order  directs  that  any  accounts  be  taken  or  inquiries  made,  ""//^^®^***^ 
they  are  to  be  taken  or  made  by  the  registrar ;  and  he  has 
for  that  purpose  all  the  powers,  and  discharges  all  the 
duties,  of^a  chief  clerk  in  chancery ;  and  all  parties  prose- 
cuting such  accounts  or  inquiries  have  the  same  power  of 
summoning  witnesses,  including  parties  in  the  cause,  and 
of  examining  them,  and  of  compelling  the  production  of 
documents,  as  on  the  original  hearing;  and  the  rules  as 
to  the  summoning,  swearing,  and  examining  of  witnesses, 
and  the  production  of  documents  are  the  same  as  at  the 
hearing  (A). 

{d)  Order  y.,  Rule  2.  directed  to  be  taken  before  him,  htve 

(c)  lb.  Rule  8.  full  power  to  issue  advertisements, 

(/)  lb.  Rule  4.    As  to  the  sale  of  to  summon  parties  and  witnesses,  to 

personal  property,  tee  post,  p.  286.  administer  oatlis,  to  take  affidavits 

(^)  lb.  Rule  6.  and    acknowledgments  other   than 

(h)  Order  vi.,  Rule  2  ;  28  &  29  acknowledgments  of  married  women, 

Vict.  c.  90,  s.  2.     By  15  &  16  Vict  and,  when  so  directed  by  the  judge, 

c.  80,  8.  30,  **  Each  coief  clerk  shall,  to  examine  parties  or  witnesses  upon 

for  the  purpose  of  any  proceeding  interrogatonei  or  viv^  voce.*' 
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J'^^T  L  The  registrar  must  appoint  a  day  not  less  than  twenty- 

one  days  from  the  date  of  the  order,  to  sit  in  his  office  or 
at  the  court  to  hear  and  determine  all  matters  relating  to 
such  inquiry  and  accounts,  and  prepare  and  insert  adver- 
tisements in  conformity  with  the  order,  stating  the  time, 
place  and  purpose  of  such  sitting,  and  insert  the  same 
fourteen  days  previous  to  such  sitting.  Upon  the  day 
appointed  he  must  sit  at  the  time  and  place  appointed, 
and  hear  all  parties  interested,  their  counsel  or  attorneys  (t). 

Where  any  matter  is  referred  to  the  registrar  in  a  suit 
for  administration,  or  the  execution  of  a  trust,  he  must, 
if  the  suit  be  by  a  residuary  legatee  or  devisee,  next  of  kin, 
heir  at  law,  person  interested  in  a  legacy  charged  in  land 
or  in  land  to  be  sold,  or  cestui  que  trust,  or  by  an  executor, 
administrator  or  trustee  against  a  legatee,  devisee  or  cestui 
Que  trust,  as  soon  as  conveniently  may  be,  ascertain  whe- 
ther there  are  any  other  residuary  legatees  or  devisees,  or 
as  the  case  may  be,  and  if  so,  must  give  them  notice  of  the 
order  (A) ;  which  notice  is  to  be  prepared  by  the  registrar 
and  served  by  the  bailiffi  Upon  such  notice  the  party 
seiTcd  therewith  may  attend  the  proceedings  under  the 
decretal  order  (/);  and  may  apj)ly  to  the  court  at  the 
next  sitting,  or  by  leave  of  the  judge  at  any  subsequent 
sitting,  to  vary  or  add  to  the  order  (m). 

In  taking  accounts,  any  books  in  which  the  accounts  re- 
quired to  be  taken  have  been  kept,  are,  unless  the  judge 
otherwise  directs,  taken  as  prima  facie  evidence  of  the 
truth  of  the  matters  therein  contained,  with  liberty  to  the 

Earties  interested  to  take  such  objections  thereto  as  they  may 
e  advised  (n).  Every  advertisement  for  creditors  or  other 
persons  having  any  claim  upon  or  interest  in  the  distri- 
bution of  any  assets  to  be  administered  by  the  court,  must 
direct  every  such  creditor  or  other  person,  by  a  time 
limited,  to  send  to  the  registrar  his  name  and  address, 
and  the  fiill  particulars  of  his  claim  or  interest  and  a 
statement  of  his  account,  and  the  nature  of  the  security 
(if  any)  held  by  him,  and  at  the  time  of  directing  such 
advertisement  a  time  must  be  fixed  for  adjudicatmg  on 
the  claims  (o).  No  such  creditor  or  other  person  need 
make  any  affidavit,  or  attend  in  support  of  his  claim, 
unless  he  is  .served  with  a  notice  requiring  him  to  do 

(0  Order  xz.,  Rules  5  and  6.  (m)  lb.  Rule  8. 

(k)  Order  viL,  Rule  1.  (n)  Order  ▼}.,  Rule  8. 

(/)  lb.  Rule  2.  (o)  lb.  Rule  4. 
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Bo(p).    Every  creditor  must  produce  or  transmit  to  the  Chaf.  XX I  v. 

registrar  any  security  held  by  him,  at  such  time  as  shall 

be  specified  in  the  advertisement  for  that  purpose,  being 

the  time  appointed  for  adjudicating  on  the  claims;  and 

eveiT  creditor  must,  if  required  by  notice  in  writing  given 

by  tne  registrar,  produce  or  transmit  to  the  registrar  all 

other  deeds  and  documents  necessary  to  substantiate  his 

claim  before  the  registrar  at  his  office  at  such  time  as  shall 

be  specified  in  such  notice  (q).     Every  person  claiming  as 

heir  at  law,  devisee,  next  of  kin,  or  legatee  must,  if  re- 

Juired  by  notice  in  writing  given  by  the  registrar,  pro- 
uce  or  transmit  to  the  registrar  any  pedigree  or  proof 
mentioned  in  such  notice  within  such  time  as  shall  be 
therein  specified  (r).  If  any  creditor  or  other  person 
neglects  or  refuses  to  produce  any  security,  pedigree,  or 
proof  when  so  rec^uired,  he  is  not  to  be  allowed  any  costs 
of  proving  his  dami  unless  the  registrar  shall  otherwise 
direct  {s). 

At  the  time  appointed  for  adjudication  upon  the  debts 
or  claims,  the  registrar  must  take  the  evidence  of  the 
executor,  administrator  or  other  accounting  party  upon 
such  debts  or  claims,  and  may  thereupon,  m  his  discre- 
tion, allow  any  of  such  debts  or  claims  without  further 
proof,  and  may  direct  such  investigation  of  all  or  any  of 
the  debts  or  claims  not  allowed,  and  require  such  further 
particulars,  information  or  evidence  relating  thereto  as  he 
may  think  fit,  and  may,  if  he  so  think  fit,  require  any 
creditor  or  other  person  to  attend  and  prove  his  claim,  or 
any  part  thereof;  and  the  adjudication  on  such  claims  as 
are  not  then  allowed  shall  be  adjourned  to  a  time  to  be 
then  fixed  (t\  Creditors  are  to  be  entitled  to  interest  in 
respect  of  debts  as  to  such  of  them  as  carry  interest  afler 
the  rate  they  respectively  carry,  and  as  to  all  others  afler 
the  rate  of  4/.  per  cent,  per  annimi,  firom  the  date  of  the 
decretal  order,  and  to  costs  of  successfully  proving  such 
debts  according  to  the  scale  of  costs  in  that  behalf  (ti). 

Interest  is  to  be  computed  on  legacies  afler  the  rate  of 
4i  per  cent,  per  annum,  from  the  end  of  one  year  firom 
the  date  of  the  testator's  death  imless  otherwise  ordered 
or  a  different  rate  is  directed  by  the  yrill  [x)» 


(p)  Order  vi.,  Rule  5,  (0  lb.  Rule  9. 

(q)  lb.  Rule  6.  («)  Order  xxiiL,  Rule  22. 

(r)  lb.  Rule  7.  («)  lb.  Rule  23. 

(f)  lb.  Rule  8. 
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Part  I.  Notice  of  allowance  shall  be  given  by  the  registrar  to 

every  creditor  or  other  person  whose  claim,  or  any  part 
thereof,  has  been  allowed,  and  notice  shall  also  be  given 
by  him  to  every  such  creditor  or  other  person  as  he  shall 
think  fit,  to  attend  and  prove  his  daim^  or  such  part 
thereof  as  is  not  allowed,  by  a  time  to  be  named  in  such 
notice,  not  being  less  than  seven  days  after  such  notice, 
and  to  attend  at  a  time  to  be  therein  named,  being  the 
time  to  which  the  adjudication  thereon  shall  have  been 
adjourned ;  and  in  case  any  such  creditor  or  other  person 
shall  not  comply  with  such  notice,  his  claim,  or  such  part 
thereof  as  aforesaid,  shall  be  disallowed  (y).  Anjr  such 
creditor,  or  other  person  who  has  not  before  sent  in  the 
particulars  of  his  claim  pursuant  to  the  advertisement, 
may  do  so  two  days  previous  to  any  day  to  which  the 
adjudication  is  adjourned  {z).  If  any  claim  be  sent  in 
after  the  time  fixed  by  the  advertisement  (except  as  before 
provided  in  case  of  an  adjournment)  the  registrar  may, 
upon  special  application,  entertain  the  same  upon  such 
terms  and  conditions  as  to  costs  and  otherwise  as  he  shall 
think  fit  (a).  In  taking  accounts  he  must  make  all  just 
allowances,  without  any  special  directions  in  the  order  (6). 
The  registrar  or  any  other  person  acting  under  a  decretal 
order  may,  when  necessary,  apply  to  the  court  for  further 
directions  or  order.  And  the  judge  may  either  give  such 
direction  or  order  as  he  thinks  fit,  or  appoint  a  day  to 
hear  the  parties,  which  appointment  operates  as  a  stay  of 
proceedings  (c). 

Where  a  decretal  order  directs  personal  property  to  be 
sold,  it  is  sold,  under  the  superintendence  of  the  high  bailiff, 
by  public  auction,  unless  the  court  otherwise  orders  (d). 
And  the  proceeds  must  be  paid  over  by  him  to  the  regis- 
trar withm  twenty-four  hours  of  their  receipt  (e). 

Where  a  deed  is  ordered  to  be  prepared,  and  the  parties 
cannot  agree  upon  the  form,  the  judge  may,  upon  the 
application  of  either  party,  settle  it  himself,  or  name  a 
conveyancing  counsel  by  whom  it  shall  be  settled,  subject 
to  the  final  approval  of  uie  judge  (/). 

Registrar's  Registrar's   Certificate.^ — The  registrar  having  corn- 

certificate. 

(y)  Order  xxiii.,  Rule  10.  (d)  Order  y^  Rule  5;  Order  zzi., 

(«)  lb.  Rule  11.  Rulel. 

(a)  lb.  Rule  12.  (<)  Order  xxi.,  Rule  4. 

(6)  lb.  Rule  13.  (/)  Order  vi..  Rule  1.     . 


:i 


(e)  lb.  Rule  14. 
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pleted  lus  inquiries  must  make  a  certificate  to  the  court  in  Chap.  XXI  v. 

writing  and  signed  (^).     If  he  is  not  prepared  to  certify 

on  the  day  mentioned  in  the  order  he  must  apply  to  the 

judge  for  an  extension  of  time>  and  state  the  reason  for 

making  the  application,  and  give  notice,  by  post  or  others 

wise,  to  the  parties  of  the  enlargement  of  the  time  and  of 

the  day  on  which  he  is  to  certify  (A). 

The  registrar  must  prepare  his  certificate  seven  days 
before  the  day  appointed  for  presenting  it,  and  give  notice 
to  all  parties  to  the  suit  that  it  lies  in  his  office  for  the 
inspection  of  any  parties  interested  therein  or  affected 
thereby,  and  dehver  a  copy  to  any  person  requiring  it, 
upon  payment  of  the  costs  of  such  copy  (i). 

Any  party  interested  in,  or  affected  by,  the  registrar's 
certificate  who  desires  to  have  it  varied,  may  apply  by 
himself,  his  counsel  or  attorney,  at  the  court  on  the  day 
appointed  for  presenting  it,  and  the  judge  must  thereupon 
hear  and  determine  such  application,  and  confirm  or  vary 
the  certificate,  and  make  such  further  order  thereupon  as 
he  may  think  fit  (A).  If  no  application  be  made  to  vary 
the  certificate,  it  is  taken  as  confirmed,  unless  the  judge 
otherwise  order  (/). 

Final  Decree.']'— When  the  court  has  determined  all  the  Final  decree, 
questions  raised  between  the  parties  the  registrar  must,  as 
soon  as  conveniently  may  be,  draw  up  a  final  decree  in 
accordance  with  the  judgment  of  the  court,  and  seal  and 
file  it  (m). 

Petitions.'] — The  remaining  branches  of  the  equitable  Petitions, 
jurisdiction  of  the  court  may  be  exercised  upon  petition 
without  the  institution  of  a  suit. 

Petitions  for  Belief  of  TrttsteeSy  under  Trustee  Acts^  Petitions 
and  for  Maintenance.] — All  proceedings  under  the  Trustee  ^^^  relief  of 
Acts  or  Trustee  Relief  Acts  must  be  commenced  by  pe-  ^usteelcte,  ^ 
tition.     The  petition  need  not  show  title,  except  as  here-  and  for  main- 
after  mentioned  (n).  tenance. 

Where  the  petition  is  by  a  trustee  under  the  Trustee  or 
Trustee  Relief  Acts  it  must  be  filed  at  the  office  of  the 
registrar,  and  he  must  leave  thereat  as  many  copies  as  there 
are  persons  beneficially  interested  in  the  due  execution  of 

(g)  Order  y\\U  Rule  1.  (/)   lb.  Rule  4. 

(A)  Order  xx.,  Rule  7.  (m)  Order  ix.,  Rule  1. 

(i)   Order  viii.,  Rule  2.  (w)  Order  xi.  Rule  1. 
(*)  lb.  Rule  3. 
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Part  I.  the  trast,  and  He  shall  state  in  such  petition  his  own 
name,  address  and  description,  and  the  names,  addresses 
and  descriptions  of  the  persons  beneficially  interested,  bo 
far  as  he  is  able,  and  the  nature  of  the  trust,  and  how 
created,  the  property  or  money  to  which  the  same  relates, 
and  the  substance  of  the  order  which  he  seeks  to  ob- 
tain (n). 

A  petition  for  directions  under  sect.  30  of  22  &  23  Vict 
c.  35  (antty  p.  268),  must  be  signed  by  counsel  (o). 

Where  any  guardian  or  trustee  of  any  infant  petitions 
for  an  order  relating  to  the  maintenance  or  advancement 
of  such  infant,  he  is  to  file  his  petition  at  the  office  of  the 
registrar ;  and  where  any  person,  as  next  fiiend  of  an 
infant,  petitions  on  behalf  of  such  infant  for  an  order  upon 
or  against  the  guardian  or  trustee  of  such  infant,  he  must 
file  his  petition  at  the  office  of  the  r^istrar,  and  leave 
thereat  as  many  copies  thereof  as  there  are  guardians  or 
trustees.  And  in  such  petition  there  must  be  stated  the 
names,  addresses  and  descriptions  of  the  petitioner,  and  of 
all  the  persons  to  whom  such  order  is  intended  to  rekte, 
and  also  the  nature  of  the  guardianship  or  trust,  and 
how  created,  of  the  property  to  which  the  trust  rebites, 
and  the  substance  of  the  order  which  the  petitioner  secb 
to  obtain  {p). 

Application  for  Application  for  Injunction.'] — Where  any  person  intends 
iigunction.  to  apply  for  an  order  in  the  nature  of  an  injunction  (ex- 
cept m  ui^nt  cases  in  which  such  order  may  be  obtained 
on  an  ex  parte  application)  he  must  deliver  at  the  office  of 
the  registrar  a  notice  of  his  intention  to  apply  for  the 
same,  together  with  as  many  copies  as  there  are  persons 
upon  or  a^nst  whom  such  order  is  intended  to  be  ob- 
tained, ana  he  must  state  in  the  notice  his  own  name, 
address  and  description,  and,  so  far  as  he  can,  the  names, 
addresses  and  descriptions  of  all  such  persons,  and  the 
substance  of  the  order  which  he  seeks  to  obtain* 

Payment  of  Payment  of  Trust  Funds  into   Court.!— Any  person 

cwlrt!""^  '"^  desiring  to  pay  money,  transfer  stock,  or  deposit  security 
in  trust  to  attend  the  orders  of  a  county  court,  under  sect 
24  of  30  &  31  Vict.  c.  142,  must  file  with  the  registrar  an 
affidavit  entitled  in  the  matter  of  the  act  just  mentioned, 
and  of  the  particular  trust,  and  setting  forth:— 1.  His 
own  name,  address,  and  description :  2.  The  place  vfhers 

(«)  Order  xi,  Rule  2.  Ip)  Order  ».,  Rule  2. 

(•)  23  &  24  Vice.  c.  as,  s.  9. 
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he  is  to  be  served  with  any  petition  or  summons,  or  any  Chap.  XXIV. 
notice  of  any  proceeding  or  order  of  the  court  relating  to 
the  trust  fund :  3.  The  amount  of  money,  stock,  or  secu- 
rity which  he  proposes  to  pay,  transfer,  or  deposit  in  trust 
to  attend  the  orders  of  the  court :  4.  A  short  description 
of  the  trust  or  of  the  instrument  creating  it :  5.  The  names, 
addresses  and  descriptions  of  the  persons  interested  in  or 
entitled  to,  or  claiming  to  be  interested  in  or  entitled  to, 
the  fund,  to  the  best  of  the  knowledge  and  belief  of  the 
trustee :  6.  The  submission  of  the  trustee  to  answer  all 
such  inquiries  relating  to  the  application  of  the  money  or 
stock  paid  in  or  transferred  or  security  deposited  as  the 
court  may  think  proper  to  make  or  direct  (9). 

Immediately  on  the  receipt  by  the  registrar  of  the  affi- 
davit, he  is  to  indorse  thereon  a  memorandum  of  the  daj 
on  which  it  was  received  by  him,  and  when  such  affidavit 
is  so  indorsed  it  is  taken  for  all  purposes  to  have  been 
duly  filed  on  the  date  so  indorsed  (r). 

The  persons  filing  the  affidavit,  or  any  of  them,  may 
ap^ly  to  the  registrar  to  give  to  them  a  sealed  certificate 
entitled  as  above,  certifying  that  the  affidavit  has  been 
filed  (A 

In  tne  case  of  money,  the  persons  filing  the  affidavit,  or 
any  of  them,  may,  upon  the  receipt  of  the  certificate,  pay  the 
money  into  a  post-office  savinj^bank,  under  sect  24  of  30 
&  31  Vict  c.  142,  and  obtain  from  the  officer  of  the  bank  a 
receipt  for  the  same,  and  must  forthwith  leave  the  receipt 
with  the  registrar,  and  the  re^strar  is  to  indorse  there- 
upon a  memorandum  of  the  day  on  which  the  same  was 
received  by  him,  and  when  so  indorsed  it  is  taken  for 
all  purposes  to  have  been  duly  recorded  on  the  date  so 
indorsed  thereon  (t). 

In  the  case  of  stocks,  the  persons  filing  the  affidavit,  or 
any  of  them,  may,  upon  the  receipt  of  the  certificate, 
transfer  the  stocks  into  the  names  of  the  treasurer  and 
registrar  of  the  county  court  mentioned  in  the  certificate, 
in  trust  to  attend  the  orders  of  the  court,  and  must  forth- 
with leave  the  transfer  ticket  with  the  registrar,  and  the 
registrar  is  immediatelv  to  indorse  thereon  a  memoran- 
dum of  the  day  on  which  the  same  was  received  by  him, 
and  when  so  indorsed  it  is  to  be  taken  for  all  purposes 

(9)  Order  zi.,  Rule  6.    For  the  (r)  Order  xi.,  Rule  8. 

form  of  the  affidavit  nee  pat,  App.  (i)  Ih.  Rule  9. 

£q.  Form  48,  Order  xi.,  Rule  7.  (<)  lb.  Rule  10 

P.N.  U 
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TktLT  I.  to  have  been  duly  recorded  on  the  day  so  indcH'aed 
''  thereon  (u). 

In  the  case  of  security,  the  person  filing  the  affidavit 
may  forthwith  deposit  the  sectinty  with  the  r^istrar  in 
the  name  of  the  treasurer  and  registrar,  in  trust  to  attend 
the  orders  of  the  court,  and  the  registrar  is  immediately 
to  indorse  on  the  affidavit  a  memorandum  of  the  day  on 
which  the  security  was  deposited  with  him(jr).  The 
registrar  must,  within  twenty -four  hours  after  deposit  of 
the  security,  send  notice  by  post  to  the  treasurer  of  the 
court,  stating  the  particulars  of  the  deposit  (y). 

Where  there  is  a  county  court  in  which  there  is  no 
treasurer,  the  transfer  or  deposit  must  be  made  into  the 
name  of  the  registrar  and  of  the  superintendent  of  the 
county  court  department  of  the  treasury  for  the  time 
being  (z). 

Immediately  after  the  recording  of  the  receipt  or 
transfer  ticket,  or  the  deposit  of  the  security,  the  regis- 
trar is  to  give  to  the  persons  paying  in  the  money,  or 
transferring  the  stocks  or  depositing  the  security  an  ac- 
knowledgment or  certificate  of  such  payment  or  tannsfo 
or  deposit  (a). 

Immediately  after  recording  the  receipt  or  transf^ 
ticket,  or  giving  a  certificate  of  deposit  of  security,  the 
registrar  is  to  cause  the  necessajr  entry  to  be  made  in 
'^  The  Suits  and  Proceedings  in  Equity  Book,'*  including 
the  title  of  the  particular  trust,  and  the  amount  of  money 
or  stock  paid  or  transferred,  or  security  deposited,  and  the 
names  and  addresses  of  the  person  or  persons  making  such 
payment,  transfer  or  deposit,  and  the  names  of  every  person 
stated  in  the  affidavit  to  be  or  to  claim  to  be  intere^^  in 
or  entitled  to  the  money  or  stock,  and  their  addresses  and 
descriptions,  as  given  in  the  affidavit;  and  is  forthwith, 
by  post,  to  send  to  each  of  such  last-mentioned  persons, 
to  the  addresses  given  in  the  affidavit,  a  sealed  notice  of 
the  payment,  transfer  or  deposit  (ft). 

Any  person  interested  in  or  entitled  to  the  fiind,  or  (if 
need  be,  but  not  otherwise)  the  trustee,  may  apply  hj 
petition,  respecting  the  investment,  paying  out,  or  distn- 
bution  of  the  fimd  or  income  thereof,  and  the  petition 
shall  be  filed  at  the  office  of  the  registrar;   and  the 

(u)  Order  xi.,  Rule  11.  (s)  lb.  Rule  14w 

(«)  lb.  Rule  12.  (a)  lb.  Rule  15. 

(y)  lb.  Rule  IS.  App.  Eq.  Form  (*)  lb.  Rule  16. 
o4w 
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petitioner  shall  leave  thereat,  where  the  petition  relates  Cha?.  XX I  v. 
to  the  income  only  of  the  ftind,  as  many  copies  as  there 
are  trustees  and  persons,  other  than  the  petitioner,  inte- 
rested  in  the  execution  of  the  trust  so  far  as  regards  the 
income  only,  and  in  all  other  oases  aa  many  copies  as  there 
are  trustees  and  persons,  other  than  the  petitioner,  inte- 
rested in  the  execution  of  the  trust,  and  state  in  such 
petition  his  own  name,  address  and  description,  and  a 
place  where  he  may  be  served  with  any  petition,  or  notice 
of  any  proceeding  or  order  of  the  court,  relating  to  the 
lund,  and  also  the  names,  addresses  and  description  of  the 
other  persons  interested,  so  fiir  as  he  is  able,  the  nature 
of  the  trust,  and  how  executed,  the  trust  property,  and 
the  substance  of  the  order  which  he  seeks  to  obtain  (c). 
Unless  the  jud^e  otherwise  direct,  the  trustee  is  to  be 
served  with  notice  of  every  application  made  to  the  court 
respecting  the  fund  or  the  income,  by  any  person  bene- 
ficially entitled  thereto  (rf). 

Where  a  trustee  pays  trust  funds  into  court,  without 
sufficient  reason,  the  judge  may  direct  such  trustee  to  bear 
his  own  costs,  and  pay  the  costs  of  any  other  parties,  or  to 
pay  any  part  of  such  costs,  as  the  judge  shall  think  fit  («). 

Proceedings  upon  Petitions.'] — Petitions  must  be  filed  Proceedingt 
and  notices  delivered  at  the  office  of  the  registrar  seven  "P**"  petinom. 
days  before  the  sitting  of  the  court  at  which  the  petition 
is  to  be  heard  or  application  made  (/).  The  registrar,  upon 
receiving  any  such  petition  or  notice  and  the  copies  thereof, 
must  issue  the  sealed  copies  to  the  bailiff  for  service  upon 
the  persons  to  whom  they  are  addressed,  together  with  a 
notice,  signed  by  himself  and  sealed,  informing  them  of 
the  day  and  hour  on  which  the  petition  or  application  will 
be  heard,  and  that  if  they  do  not  attend,  either  in  person  or 
by  attorney,  such  order  wiU  be  made  and  proceeding 
taken  as  the  judge  may  think  just  and  expedient  (g).  The 
bailiff  of  the  court  must,  four  days  at  least  before  the 
hearing,  serve  all  such  copies  (A).  Upon  the  hearing  of 
any  petition  or  application,  imless  the  judge  shall  other- 
wise direct,  the  facts  relied  upon  in  support  of  or  in  oppo- 
sition to  the  petition  or  appUcation  are  to  be  proved  by 
affidavit  (i). 

(c)  Order  xi.,  Rule  17.  (/)  Order  xU  Rule  20. 

id)  lb.  Rule  IS.  ig)  lb.  Rule  21. 

V«)  lb.  Rule  19,    lU  W9odlntm,  1  (h)  lb.  Rule  22. 

De  O.  ft  J.  SSSi   lU  Poligno,  82  (1)  lb.  Rule  28. 

BeaT.  181. 

U2 
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Part  I.  Where  the  judge  makes  an  order  upon  such  petition  or 

application,  the  registrar  must,  as  soon  thereafter  as  con- 
veniently may  be,  draw  up,  seal,  and  file  such  order  (A). 

In  other  respects  the  practice  upon  petitions  and  other 
applications  is  the  same  as  in  suits  (/). 

Ex  parte  appli-  Ex  parte  Applications  in  cases  of  urgency.! — ^Wherever 
r^^y!^  '^  «py  «7t  or  proceeding  it  is  necessary  to  secure  the  poe- 
session  of  property,  or  to  obtam  security  from  any  person 
for  moneys  in  his  possession,  or  to  enforce  the  deposit  or 
the  payment  into  court  thereof  pending  litigation,  or  tiie 
immediate  sale  of  goods  or  chattels,  and  the  deposit  or 
payment  into  court  of  the  purchase-money,  or  to  obtain  an 
order  in  the  nature  of  an  injunction,  any  party  may  applj 
ex  parte  to  the  judge,  either  in  or  out  of  court,  upon  aj£- 
davits  setting  forth  the  facts  rendering  the  order  immedi- 
ately necessary ;  and  upon  such  application  the  judge  maj 
either  make  an  order  absolute  in  the  first  instance,  or  make 
an  order  to  be  absolute  at  any  time  to  be  ordered  by  him 
unless  cause  be  shown  to  the  contrary,  or  may  make  such 
other  order  or  give  such  directions  in  the  matter  as  he  ^oasy 
think  fit,  and  may  order  immediate  execution.  The  draft 
of  all  such  orders  must  be  prepared  beforehand  by  the 
registrar  of  the  court  in  whicn  such  suit  or  proceeding  is 
pending,  and  be  presented  by  the  party  when  he  mtS^es 
such  application  to  the  judge  to  settle  and  sign.  The  drafk 
so  signed  must  be  transmitted  by  the  applicant  to  the  r^s- 
trar  who  is  to  draw  up  the  order  in  conformity  therewith, 
and  seal  and  file  the  same,  and  issue  a  copy  under  the  seal 
of  the  court  to  the  bailiff  for  service,  and  execution  is  to  be 
issued  thereon,  as  directed  by  the  order  (m). 

Ameodmeot  Amendment,'] — The  judge  may,  at  or  during  the  hearing, 

and  before  a  final  decree  or  order  is  made  in  any  suit  or 
proceeding,  exercise  all  powers  of  amendment  which  he 
can  exercise  in  actions  at  law,  and  all  powers  of  a  judge 
in  chancery  (n).  These  latter  courts  have  power  to  amend 
by  adding  or  striking  out  parties,  or  by  making  plaintiffii 
defendants,  or  by  introducing  any  new  facts  or  circum- 
stances whether  they  have  occunred  before  or  after  the 


(k)  Order  zi^  Rule  24. 
{I)  lb.  Rule  25. 


(m)  Order  xii.,  Rules  1,  2,  8. 
{%)  Order  xiii^  Rule  1. 
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commencement  of  the  suit  (7).      The  practice  in  regard  Chap.  XXIV. 
to  amendments  is  the  same  as  in  actions  at  law  (r). 

Revivor  and  Supplement.'] — It  sometimes  happens  that  R«Tiw  and 
though  a  suit  be  good  in  its  commencement  yet  at  some  ■"PP'*™*"^ 
subs^uent  period  in  consequence  of  the  death  or  marriage 
of  parties,  or  of  the  interest  of  some  of  the  parties  in  the 
subject-matter  of  the  suit  becoming  transmitted  to  other 
persons,  or  otherwise,  the  proper  parties  are  not  before  the 
court,  so  that  the  suit  becomes  suspended,  or  to  some  ex- 
tent defective.  And  this  may  occur  at  a  period  at  which 
the  defect  cannot  be  remedied  by  amendment  In  such  a 
case  it  ma^  be  necessary  either  to  revive  the  suit  simply 
by  or  agamst  the  proper  parties,  or  further  to  supplement 
the  original  suit  by  bringing  the  new  fiu^ts  to  the  knowledge 
of  the  court 

Accordingly  upon  any  suit  becoming  abated  by  death, 
marriage,  or  otherwise,  or  defective  in  consequence  of  any 
change  or  transmission  of  interest  or  liability,  the  judge 
will,  on  application  of  anv  person  having  a  right  so  to 
apply,  make  an  order  reviving  the  suit,  or  such  supple- 
mentary decree  or  order  as  may  have  become  necessary  in 
consequence  of  any  such  matters  {s).  The  order  is  drawn 
up  by  the  registrar  and  sealed  and  issued  to  the  bailiff,  who 
serves  it  upon  such  persons  as  the  court  directs  {t). 

After  service  of  the  order,  the  suit,  as  between  the  party 
by  whom  the  order  has  been  obtained  and  the  party  on 
whom  it  has  been  served,  is  in  the  same  plight  and  condi- 
tion as  it  was  in  before  it  had  become  abated  or  defective. 
But  the  person  so  served  may  move  the  court  at  the  next 
sitting,  or  by  leave  of  the  judge  at  any  subsequent  sitting, 
to  discharge  the  order,  and  such  motion  must  be  made 
upon  affidavit  of  the  facts  relied  upon  to  support  it  («). 

Registration  of  Decrees  and  Orders^ — A  note  of  every  RegwtmrioDof 
decretal  order  or  final  decree  must  be  transmitted  to  the  JjJ^  *°^ 
registrar  of  county  court  judgments  in  London,  who  is  to 
register  it  under  the  direction  of  the  Commissioners  of  the 
Treasury  (x). 

(9)  15  &  16  Vict.  c.  86»  88. 49,  58;  (0  lb.  Rule  2. 

1  Dan.  Ch.  Prac.  866  et  seq.  1%)  lb.  Rule  8. 

(r)  Order  xiii.,  Rule  1.  («)  28  &  29  Vict,  c  99,  8ect  15 ; 

(«)  Order  x.,  Rule  1.  Order  xziiL,  Rule  24. 
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Part  l  Etifarcement  of  Decrees  and  Orders.'] — For  the  due  exe- 

Enforceineiit  of  cution  of  ftny  decree  or  order  the  court  has  power  to  order, 
decreet  wad  and  the  registrar  upon  such  order  to  seal  and  issue,  imd 
««*ert.  the  high  bailiff  to  execute,  any  writ  or  warrant  of  posses- 

sion, or  of  execution,  or  other  process  of  execution  for 
carrying  into  effect  the  decree  or  order  (y). 

On  Uie  api^ication  of  the  party  entitled  to  the  benefit 
of  a  decree  or  order  the  registrar  is  to  issue  to  the  bailiff 
a  sealed  copy  of  the  decree  or  order,  witii  a  notice  to  the 
party  to  be  bound  indorsed  upon  it,  which  the  bailiff  must 
forthwith  senre  (z).  Ko  process  can  issue  to  enforce  a 
decree  or  order,  unless  by  leave  of  the  judge,  until  three 
days  after  a  sealed  copy  has  been  senred  upon  the  party  to 
be  bound  thereby  (a). 

Where  a  decree  or  order  is  made  for  the  payment  of 
money  into  court  or  by  one  party  to  another,  the  registrar 
must,  after  the  expiration  of  the  time,  if  any,  appointed 
by  the  decree  or  order  for  the  payment  thereof,  and  after 
tne  expiration  of  the  three  days  mentioned  above,  upon 
application  by  the  person  having  the  conduct  of  the  suit, 
or  by  the  payee,  issue  a  writ  of  fieri  fi^nas  as  upon  a  judg^ 
ment  in  an  action  at  law  (b). 

Where  by  a  decree  or  order  made  in  any  suit  or  pro- 
ceeding for  the  delivery  up  to  any  person  of  lands  or  tene* 
ments,  goods  or  chattels,  either  as  owner  thereof,  or  to  be 
sold,  or  to  be  held  in  possession  until  an  order  is  niade  as 
to  the  disposition  thereof,  the  registrar,  upon  the  applica* 
tion  of  the  person  entitled  to  such  possession,  is  to  issue 
to  the  bailiff  either  a  warrant  of  possession,  or  warrant  of 
assistance,  as  the  case  may  require  (c). 

Where  a  warrant  directs  the  high  bailiff  to  take  poases- 
sion  of,  without  selling  or  delivering  to  a  party,  any  goods 
or  chattels,  he  is  to  make  or  cause  to  be  made  an  inventorjr 
or  appraisement  of  the  goods  or  chattels  which  he  may 
take  into  his  possession,  and  may,  upon  receiving  as  a  de- 
posit the  amount  of  such  appraisement  or  sufficient  security, 
to  be  approved  by  the  registrar,  for  the  safe  custody,  and 
for  the  delivery  up  of  possession  upon  request,  of  such 
goods  and  chattels,  relinquish  the  possession  thereof  on 
condition  that  the  same  shall  be  re-delivered  to  him  or 
held  to  abide  the  order  of  the  court  (cf). 

(y)  ftS  1^  29  Vict  e.  99,  i.  8.  (h)  lb.  Rulft  8. 

(t)  Order  ivi,  Rule  1.  (e)  lb.  Role  4. 

(a)  lb.  Rule  2.  (<t)  Order  xxi.,  Rule  S. 
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Where  an  order  in  the  natare  of  an  injunction  has  been  Cha>.  XXfV. 
made,  whether  made  ex  parte  or  not,  the  registrar  shall, 
if  the  party  bj  whom  it  was  obtained  desires  to  have  the 
same  served  by  his  attorney,  issue  for  service  a  sealed  copy 
of  such  order  to  such  party  («)• 

In  case  of  the  breach  of  an  order  in  the  nature  of  an 
injunction  the  registrar,  upon  application  by  the  person 
having  the  conduct  of  the  suit,  is  to  issue  to  the  high 
bailiff  or  to  such  person  for  service  by  his  attorney,  a  notice 
under  the  seal  of  the  court,  requiring  the  person  who  has 
been  guilty  of  the  breach  to  appear  at  a  court,  to  be  held 
on  a  day  to  be  named  therein,  to  show  cause  why  he  should 
not  be  committed  for  contempt  for  having  disobeyed  the 
said  order  (/). 

Where  any  person  is  required  by  any  decree  or  order 
to  pay  money  or  do  an  act  within  a  certain  number  of  days 
after  service  of  the  copy  of  the  decree  or  order,  and  such 
person  shall  not  have  paid  such  money  or  done  such  act 
within  the  time  mentioned  therein,  the  registrar,  upon 
application  by  the  person  having  the  conduct  of  the  suit, 
is  to  issue  to  the  high  bailiff,  or  to  such  person  for  service 
by  his  attorney,  a  notice  under  the  seal  of  the  court,  re- 
quiring the  person  who  has  neglected  to  obey  the  decree 
or  order  to  appear  at  a  court  to  be  held  on  a  day  to  be 
named  therein,  to  show  cause  why  he  should  not  be  com- 
mitted for  contempt  in  having  neglected  to  obey  such 
decree  or  order.  But  a  party  is  not  by  proceeding  in  this 
way  precluded  firom  enrorcing  the  order  by  warrant  of 
execution  or  any  other  process  of  the  court  {g). 

Re^hearing,'] — No  decree  or  order  once  made  can  be  re-  Re-hetring. 
heard,  unless  tne  judge,  on  special  grounds,  shall  think  a 
re-hearing  necessary,  and  then  only  on  such  terms  as  he 
may  think  just  (A). 

Appeal'] — An  appeal  lies  from  the  decision  of  the  county  Appeal, 
court  on  any  matter  of  law  or  equity,  or  on  the  admission 
or  rejection  of  evidence,  to  the  vice-chancellor  appointed 
to  hear  such  appeals,  provided  that  the  party  appealing 
within  thirty  days  give  notice  of  appeal  to  the  other  party 
or  his  attorney,  and  also  deposit  witn  the  registrar  of  the 
county  court  the  sum  of  ten  pounds  as  security  for  the  oosts 

(•)  Order  xrl.,  Rale  tf.  (g)  lb.  Rule  7. 

(/)  lb.  RnU  6.  (k)  Order  &▼.,  Rule  1. 
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Paet  I.  of  the  appeal ;  and  the  court  of  appeal  may  make  soch 
'  final  or  other  decree  or  oider^  and  soch  order  with  respect 

to  the  costs  of  the  appeal  as  such  court  may  think  proper; 
and  such  orders  shall  be  finaL  But  no  appeal  Ues  against 
any  decision  of  a  county  court,  given  upon  any  question 
as  to  the  value  of  any  real  or  personal  property,  for  the 
purpose  of  determining  the  question  of  the  jurisidiction  of 
the  court,  nor  against  the  decision  of  a  coun^  court  cm 
the  ground  that  the  proceedings  might  or  shoula  have  been 
taken  in  any  other  county  court  (t). 

An  appeal  has  been  held  to  lie  under  this  section  on  the 
ground  that  a  decree  is  irr^ular  in  form,  and  that  costs 
were  wrongly  disallowed  (A). 

If  the  matter  or  cause  arise  within  the  county  palatine 
of  Lancaster  the  appeal  may  be  either  to  the  High  Court 
of  Chancery,  or,  with  the  written  consent  of  the  respondent 
or  his  soUcitor,  to  the  Court  of  Chancery  of  the  county 
palatine  (/)• 

The  appeal  is  to  be  in  the  form  of  a  case  stated,  in  ac- 
cordance with  the  practice  of  common  law  iq)peeLls  (m). 
And  no  appeal  in  any  other  form  will  be  entertained  (n). 

The  notice  of  appeal  must  be  in  writing,  signed  by  the 
appellant,  his  counsel  or  attorney,  and  must  be  sent,  ti^ther 
with  the  statement  of  the  grounds,  by  post  or  otherwise, 
to  the  r^istrar  as  well  as  to  the  sucoe^ful  party  (o). 

Whenever  a  notice  for  appeal  is  given,  the  r^istrar 
is  to  detain  the  proceeds  of  any  execution  which  may  then 
be  in  or  may  come  into  his  hands  pending  such  appeal,  to 
abide  the  event  of  such  appeal,  unless  the  judge  other- 
wise orders  (p). 

The  pendency  of  an  appeal  does  not  operate  as  a  stay  of 
proceedings,  but  the  vice-chancellor  to  whom  the  appeal 
IS  made,  or  the  judge  firom  whose  decree  or  order  the 
appeal  is  made,  may  stay  the  proceeding  pending  the 
appeal,  on  such  terms  as  to  giving  security  or  otherwise 
as  to  such  vice-chancellor  or  judge  may  seem  fit  (9). 

The  appellant  is  to  prepare  the  case  for  app^ ;  and  all 
cases  on  appeal,  unless  the  judge  shall  otherwise  order, 
must  be  presented  to  him  for  signature  at  the  court  held 

(0  2«  &  29  Vict.  c.  99, 1. 18.  (»)  Cot  ▼.  Jxton,  14  W.  R.  665; 

(*)  Cooper  ¥.  Buibndge,  16  L.  T.,  Slaiterio  ▼•  jtxUm,   14    L.   T.,  N. 

N.  8. 6.  S.  610. 

(0  2«  &  29  Vict  c.  99,  s.  19.  (•)  Order  xix..  Rule  2. 

(»)  Order  xix..  Role  1 ;  18  &  14  (p)  Order  xx..  Rule  8. 

Vict,  c  61,  *.  15.  (j)  Order  xix.,  Rule  «. 
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next  after  the  parties  shall  have  agreed  upon  the  same ;  Cbaf.  xxiv. 

and  if  the  jud^  approves  thereof  it  is  to  be  simed  by  

hiniy  and  s^ea  with  the  seal  of  the  court ;  but  where  the 
judge  does  not  approve  of  the  case  submitted  to  him,  both 
parties  must  be  summoned  to  attend  him  where  and  when 
ne  shall  appoint,  and  at  the  time  and  place  so  appointed 
both  parties  must  be  heard  as  to  the  form  of  the  case,  and 
the  judge  finaUj  settle  and  sign  it,  and  it  must  then  be 
sealed  by  the  registrar  (r). 

Where  the  parties  do  not  agree  upon  the  form  of  the 
case  to  be  stated,  the  appellant  must  lodge  with  the  regis- 
trar the  draft  case  prepared  by  him,  and  the  registrar 
must  ^ve  notice  to  the  parties  that  it  has  been  so  lodged, 
and  will,  on  a  day  to  be  named  in  the  notice,  be  presented 
to  the  judge  for  his  signature,  and  on  such  day  the  parties 
may  appear  before  the  judge,  who  is  to  determine  the 
form  of  the  case,  and  finally  settle  and  sign  it,  and  it  is 
then  sealed  by  the  registrar  («).  When  the  case  is  so 
signed  and  s^ed,  a  copy  is  to  be  deposited  with  the 
registrar,  and  another  sent  by  post  or  otherwise  by  the 
appellant  to  the  successful  party  within  three  clear  days 
next  after  the  time  of  signing  and  sealing  the  same,  and 
if  the  appellant  do  not  com^y  with  this  rule  the  success- 
ful party  may  proceed  upon  the  decree  or  order,  unless 
the  judge  shall  otherwise  direct  (t). 

The  appellant  must,  within  three  days  next  after  the 
case  has  been  si^ed  and  sealed,  transmit  the  same  with  a 
copy  thereof  under  the  seal  of  the  court,  by  post  or  other- 
wise, to  the  office  of  the  clerks  of  records  and  writs,  in 
chanceiy,  or  to  such  other  office  or  officer  in  the  court  as 
the  lord  chancellor  may  by  general  order  direct,  and 
shall  give  notice,  by  post  or  otherwise,  to  the  successftd 
party  that  he  has  done  so ;  in  default  whereof  the  success- 
nil  party  maj  proceed  on  the  decree  or  order,  and  is,  on 
the  application  to  the  court,  entitled  to  such  costs  as  he 
shall  have  incurred  in  consequence  of  the  appellant's  pro- 
ceedings. But,  instead  of  proceeding  on  the  decree  or 
order,  the  respondent,  if  he  think  fit,  may,  within  twenty- 
ei^ht  days  fi'om  the  signing  and  sealing  of  the  case,  trans- 
mit it  in  the  manner  prescribed,  and  give  the  like  notice 
to  the  appellant  of  such  transmission  (u).  If,  aft;er  the 
case  has  been  transmitted,  the  appellant  do  not  prosecute 

(r)  Order  xiz.,  Rule  4.  (0  lb.lEluIe6. 

(«)  lb.  Rule  5.  (u)  lb.  Rule  7. 
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Fait  I,  his  appeal,  the  court  of  appeal  may  dismiBs  the  same  for 
want  of  proeecotion ;  and  thereupon  the  decree  or  ord« 
appealed  from  may  be  prosecuted  and  enforced  as  if  there 
had  been  no  such  appeal,  and  the  respondent  in  the  ap- 
peal is  entitled  to  all  costs  he  may  have  incurred  by 
reason  of  the  appeal,  to  be  recovered  as  costs  in  the  court 
below  (x). 

When  the  court  of  appeal  has  made  a  decree  or  order 
either  party  may  deposit  it,  or  an  oiBce  copy  of  it,  with 
the  registrar  of  the  county  court ;  and  upon  being  eo  de- 
posited such  decree  or  order  is  to  be  filed  and  may  be 
enforced  as  if  it  had  been  made  by  the  county  court  (^). 

Kthe  t^PPeal  be  to  the  Court  of  Chancery  of  the  county 
palatine  ot  Lancaster,  the  case  when  signed  and  sealed  is 
to  be  transmitted  to  the  r^^istrar  of  that  court  {z). 

Traosler  ©f  Tranrfer  of  Proceedings  to  Chancery  J] — Any  one  of  the 

riS^^frr**  ^^  vice-chancellors,  on  the  application  at  chambers  of  any 
"'^^*  party  to  any  suit  or  matter  in  eouity  pending  in  the 
county  court,  has  power,  then  and  there,  or,  if  he  thinks 
fit,  after  hearing  the  other  parties,  to  transfer  the  matter 
to  the  Court  of  Chancery,  upon  such  terms,  as  to  security 
for  costs  or  otherwise,  as  he  may  think  fit  (a). 

If  during  the  progress  of  any  equity  proceeding  in  a 
county  court  it  appears  to  the  court  that  the  subject-matter 
exceeds  the  limit  m  point  of  amount  to  which  the  juris- 
diction of  the  county  courts  is  limited,  it  will  not  sSetit 
the  validity  of  any  order  or  decree  already  made,  but  it  is 
the  duty  of  the  court  to  direct  the  matter  to  be  transferred 
to  the  Court  of  Chancery,  and  thereupon  it  is  to  {srooeed 
before  the  vice-chancellor  to  whose  court  county  court 
matters  are  attached ;  and  the  vice-chancellor  has  power 
to  regulate  the  whole  of  the  procedure  in  the  matter  when 
BO  transferred.  But  anv  party  may  apply  to  the  vice- 
chancellor  at  chambers  for  an  order  directing  the  matter 
to  be  carried  on  in  the  county  court,  notwithstanding  the 
excess  in  amount;  and  the  vice-chancellor,  after  hearing 
the  parties,  or  on  default  of  the  appearance  dT  any  of  them, 
has  power  to  make  such  order  (6). 

If  the  excess  of  jurisdiction  'appear  during  an  inquiry 
under  a  decretal  order,  the  registnur  may  proceed  with  d^ 

(«)  Order  x!x.,  Rule  8.  (m)  2S  &  29  Vict  o.  99.  i.  3. 

(y)  lb.  Rule  9.  (6)  lb.  s.  9. 

(t)  lb.  Rule  la 
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particular  account  or  inquiry  then  before  him,  unless  he  CaAPb  XXIV. 
UiinkB  it  inexpedient  so  to  ao,  but  he  must  at  the  next 
sitting  of  the  court  present  a  certificate  of  the  state  of  the 
suit  and  proceedings ;  and  if  the  judge  is  of  opinion  that 
the  excess  exists,  he  is  to  make  an  order  for  the  transfer 
of  the  matter  to  the  Court  of  Chancery ;  and  the  registrar 
must  make  and  file  with  the  record  a  copy  of  such  certifi- 
cate and  order,  and  transmit  the  original,  together  with 
the  order  of  the  judge  thereupon,  under  the  seal  of  the 
court,  by  post  or  otherwise,  to  the  office  of  the  clerk  of 
records  and  writs  in  chanceiy,  or  to  such  other  office  or 
officer  as  the  lord  chancellor  may  by  general  order  direct, 
and  also  send  notice,  by  post  or  otherwise,  of  the  fact,  to 
all  parties  and  persons  entitled  to  be  served  with  a  copy  of 
the  decree  (c). 

Transfer  of  Proceedings  from  Chancery,'] — Any  suit  or  '^'■"j!?  ®^ 
proceeding  pending  in  the  Court  of  Chancery,  which  might  E^^^aJJSJ^. 
nave  been  commenced  in  a  county  court,  may,  on  the  ap- 
plication of  any  party  at  chambers  to  the  judge  in  whose 
court  it  is  pending,  be  transferred,  by  order,  to  any  county 
court  in  which  it  might  have  been  commenced,  and  the 
proceeding  are  thereupon  to  be  carried  on  in  the  county 
court,  with  the  usual  right  of  appeal  {d). 

Where  any  proceeding  is  so  transferred,  the  plaintiff 
must  lodge  with  the  registrar  the  order  of  transfer,  toge- 
ther  with  all  original  documents  in  the  proceeding  in  his 
possession,  and  sJso  a  statement  of  the  names  and  addresses 
of  the  several  parties  to  the  suit,  and  their  attorneys,  and 
the  defendant  must  lodge  all  original  documents  in  the 
proceeding  in  his  possession,  and  either  party  must  from 
time  to  time  lodge  office  copies  of  any  further  documents 
thejudge  or  registrar  may  require  (e\ 

The  registrar  is  forthwith  to  indorse  on  the  order  of 
transfer  the  date  on  which  it  was  lodged  (/).  When  the 
order  of  transfer  is  lodged  the  registrar  is  forthwith  to 
apply  to  the  judge  for  directions  as  to  the  further  steps  in 
the  suit  or  proceeding ;  and  thereupon  the  judge  may  give 
such  directions  for  carrying  on  the  suit  or  proceeding  as 
he  may  think  fit,  or  he  may  appoint  a  time  to  hear  and 
determine  any  matters  in  such  suit  or  proceeding,  and 
direct  the  registrar  to  summon  all  parties  to  appear  on 

(t)  Order  xviii.,  Rule  1.  («)  Order  xviiU  T^ule  2. 

{d)  30  &  31  Vict  c.  142»  s.  8.  (J)  lb.  Rule  3. 
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Part  I.  the  day  appointed.  And  the  judge  may  also,  if  he  think 
fit,  order  the  registrar  to  give  notice  to  the  parties  that 
the  order  of  transfer  has  been  lodged  (y). 

Transfer  to  Transfer  to  another  County  Court,^ — If  during  the  pro- 

another  coantj  gregg  of  a  suit  or  matter  it  appears  to  the  court  that  it 
could  be  more  conveniently  prosecuted  in  some  other 
county  court,  it  is  competent  for  the  court  to  transfer  it 
to  such  other  county  court,  and  thereupon  the  suit  or 
matter  proceeds  in  such  other  county  court  (A). 

Where  suits  or  proceedings  are  commenced  in  different 
courts  by  parties  m  the  same  interest  such  suits  or  pro- 
ceedings must  be  transferred  to  the  court  in  which  the 
first  plaint  or  petition  was  filed,  and  there  be  proceeded 
with  m  the  same  way  in  all  respects  as  if  they  had  been 
commenced  in  that  court  (t). 

MoneyB  in  Moneys  in  Court.'] — Where  a  party  is  directed  to  piy 

€ourt.  money  into  court,  he  must  attend  and  pay  it  into  the  office 

of  the  registrar,  and  obtain  a  receipt  (A).  The  registrar 
must,  unless  otherwise  ordered  by  the  judge,  within  forty- 
eight  hours,  invest  it  in  his  own  name  as  registrar  in  a 
Eost-office  savings  bank  in  the  town  in  which  the  court  is 
eld,  without  restriction  as  to  amount,  and  without  the 
declaration  ordinarily  required  of  depositors.  And  such 
money  cannot  be  drawn  out  without  the  authority  of  the 
Commissioners  of  the  Treasury  (/). 

The  registrar  is  to  enter  in  the  '^cash  book"  and 
**  ledger  for  equitable  proceedings"  all  sums  so  paid  to  the 
account  of  the  suit  or  matter  in  which  it  is  paid,  and 
where  the  interest  of  any  fund,  paid  into  a  post-office 
savings-bank,  has  been  directed  to  be  paid  to  any  person, 
the  re^strar  is  to  pay  the  same  half-yearly  out  of  any 
general  moneys  in  his  hands  (m). 

In  the  first  week  of  January  in  each  year  the  registrar 
must  transmit  to  the  postmaster-general  his  bank  book, 
and  upon  its  return  send  a  letter,  in  a  given  form,  to  the 
Commissioners  of  the  Treasury  requesting  them  to  autho- 
rize the  postmaster-general  to  allow  him  to  draw  out  a 
sum  equal  to  the  interest  which  he  may  have  paid  to 

(g)  Order  XTlii.,  Rule  4.  (0  80  &  81  Vict.  c.  142,  s.  26; 

(A)  28  &  29  Vict  c.  99,  s.  11.  Order  xvii.,  Rule  2. 

(0  Order  zxiii.,  Rule  20.  (m)  lb.  Rule  8. 
(k)  Order  ztu.,  Rule  2. 
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peTBons  during  the  then  past  year^  and  he  must  apportion  Chap.  XXIV. 
the  same  and  carry  the  proportion  to  the  account  of  each 
fimd  on  which  he  nas  paid  mterest  \n). 

The  registrar,  when  directed  by  the  court  to  draw  out 
of  a  post-office  savings-bank  the  fund  or  part  of  the  fund 
in  any  suit  or  matter,  must  apply  by  letter  to  the  Com- 
missioners of  the  Treasun^(o). 

Where  money  has,  before  the  1st  January,  1868,  been 
invested  in  stocKS,  and  the  investment  is  in  the  names  of 
the  treasurer  and  registrar  alone,  the  re^trar  is  to  receive 
the  dividends  of  all  such  funds,  and  re-mvest  the  dividend 
in  the  same  names,  except  where  the  court  shall  otherwise 
direct,  and  apportion  tne  amount  so  re-invested  in  his 
books  to  the  right  accounts  {p). 

Where  a  married  woman  is  interested  in  any  principal 
money,  stocks,  shares  or  securities,  exceeding  in  value 
200/.,  or  10/.  in  annual  payments,  she  is  to  be  examined 
by  the  jud^e  apart  from  her  husband  to  ascertain  whether 
the  same  shall  be  paid  to  him  or  made  the  subject-matter 
of  a  settlement ;  but  if  she  be  under  age,  the  court  must 
order  a  proper  settlement  to  be  made  (9). 

Money  paid  into  Chancery. "^ — Any  legacy  or  sum  of  Money  paid 
money  to  which  any  person  who  is  an  infant  or  beyond  '"^^  Chancery, 
seas  may  be  found  or  declared  entitled  by  a  county  court 
in  any  suit  or  matter  may  be  ordered  by  the  court  to  be 
paid  to  the  accountant-general  of  the  Court  of  Chan- 
ceiT(r).  The  order  must  be  prepared  by  the  registrar 
and  served  by  the  bailiff.  The  service  must  be  personal  («). 
The  person  ordered  to  pay  must,  within  such  time  as  the 
court  directs,  produce  to  the  registrar  the  accountant- 
general's  certificate  of  payment.  If  default  be  made  in 
flae  production  of  the  certificate  the  registrar  is  to  give 
notice  in  writing  to  the  judge,  who  may  thereupon  dSect 
a  warrant  of  execution  to  issue,  to  levy  upon  the  goods  of 
the  defaulter  the  amount  which  ought  to  have  been  paid, 
and  costs  arising  from  the  default.  And  the  sum  so 
levied  is  to  be  paid  to  the  accountant-general  (t). 

in)  Order  xriu,   Rule  4.      See  {q)  lb.  Rule  9. 

App.  Eq.  Form  5b,  (r)  28  &  29  Vict  c.  99,  i.  5. 

(o)  lb.  Rule  6,    The  letter  muit  («)  Order  xvii.,  Rule  7. 

be  in  the  form  given*  App.   Eq.  (I)  28  &  29  Vict.  c.  99,  i.  5 ;  Order 

Form  55.  xvil,  Rule  8. 

(p)  lb.  Rule  6. 
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Fa»tI>  ReeeivfriJ] — Every  receiver  appointed  by  the  court, 

ReceiTcn.         Other  than  the  high  bailiff,  must  give  such  security  by 

bond  to  the  registrar  for  the  fiuthful  discharge  of  his 

duties,  and  the  payment  over  of  money,  as  the  court  shall 

direct  («). 

The  receiver  must  submit  to  the  registrar,  and  the  r^s- 
trar  audit  the  accounts  of  the  receiver,  which  need  not  be 
in  any  particular  form,  as  soon  as  conveniently  may  be 
after  the  receipt  or  realization  of  the  assets,  and  imme- 
diately after  such  audit  the  receiver  must  pay  over  to  the 
registrar  the  balance  found  thereby  to  be  in  his  hands  (x). 

The  registrar  may  require  any  receiver  to  produce  any 
receipt,  accounts,  and  vouchers  necessary  for  verifying 
the  accounts,  and  may  disallow  any  item  not  proved  to 
his  satis&ction,  and  may,  if  he  shall  think  fit,  require 
any  receiver  to  verify  such  accounts  and  vouchers  upon 
oath  (y). 

The  receiver  must,  at  any  time  before  the  complete 
realization  of  the  assets,  produce  his  accounts  to  be  auoited 
in  the  same  manner,  upon  receiving  seven  days'  notice  in 
writing  from  the  registrar  so  to  do,  and  such  notice  may 
be  sent  by  post  or  otherwise  to  the  address  of  the  re- 
ceiver (z). 

Where  the  duties  of  the  receiver  are  continuous,  no 
longer  period  than  one  vear  must  in  any  case  be  allowed 
to  intervene  between  each  audit  (a). 

In  no  case  is  it  necessary  for  any  party  to  attend  at  the 
audit  of  the  receiver's  account,  but  where  a  party  is  dis- 
satisfied with  a  receiver's  account  he  may  apply  to  the 
court  or  registrar  for  a  revision  of  the  registrar's  allow- 
ances {h). 

The  court  may  order  the  receiver  to  pay  over,  at  such 
time  or  fi'om  time  to  time  as  it  shall  see  fit,  to  the  party 
entitled  to  the  beneficial  interest  therein,  or  to  the  guardian 
of  any  infant,  any  yearly  or  other  accruing  rents  or  interest 
instead  of  paying  the  same  into  court,  and  to  take  credit 
for  such  payments  in  his  accounts  when  audited  (c). 

Ditcharge  from       Discharge  from   Custody.'] — Any  person  who  may  be 
custody.  ju  custody  may  apply  to  the  registrar  for  his  discharge 

(«)  Order  zxil.,  Rule  1.    Ai  to  (y)  lb.  Rule  S. 

wtaen  a  receiver  will  be  appointed,  (s)  lb.  Rule  4. 

■eeDanieirsCh.  Prac.,Chap.xxziz.,  (a)  lb.  Rule  5. 

1.1.  (6)  lb.  Rule  6. 

(ff)  Order  xzii.,  Rule  8.  (0)  lb.  Rule  7. 
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therefrom,  upon  giTinff  to  the  party  at  whose  snit  he  was  Chap.  XXIV. 
committed  notice  of  his  intention  so  to  apply,  two  days 
previous  to  his  applying  (jd). 

Costs."} — Costs  in  equitable  proceedings  are  in  the  dis-  Costs, 
cretion  of  the  court.     And  the  courts  will,  no  doubt,  act 
upon  the  same  principles  as  the  Court  of  Chancery  (e). 

Fees  to  Counsel^  and  Attomey^s  Costs,"] — These  are  Feettocoun. 
regulated  by  a  scale  framed  under  the  provisions  of  the  •«l»  •"<*  attor- 
Act  of  1865,  and  are  as  follow :—  "«y'»  *^^ 

A  Scale  of  Costs  and  Chaboes  to  be  paid  to  Counsel  and 
Attorneys  in  Equitable  Matters  under  *^  The  County 
Courts  Act,  1865,"  and  "  The  County  Courts  Act,  1867." 


InitnictioDi  to  sue  or  defend    ..         ••         •• 
ApplicatioD  for  tubftituted  service  or  senrice  out  of 

England  , 

Senrice  sura  allowed  by  judge. 

Drawing  plaint  or  petition  or  statement  b^^  defendant, 

or  preparing  instructions  for  counsel  to  draw  the 

same,  and  attendance  therewith        .  •         •  •         • . 

Fee  to  counsel  and  clerk  therewith 

Attendance,  and  filing  plaint,  petition,  admission,  or 

statement         ..         ..         ..         ..         ••         .. 

Every  copy  of  plaint,  petition,  admission  or  statement 
Examining  and  taking  minutes  of  evidence  of  each 

witness  afterwards  allowed  by  the  judge  (whether 

counsel  employed  or  not)      •• 

If  above  six  folios,  allowed  on  taxation  for  every 

additional  folio 

Drawing  brief  tor  counsel,  per  folio 

Copy  brief,  per  folio,  and  necessary  documents  to  ac- 
company same  . .         •  •         .  •         •  •         •  • 

Attending  counsel  therewith     ..         ••         ••         •• 

Fee  to  counsel  and  clerk,  sum  paid  not  exceeding    • . 
If  conference  with  counsel  allowed,  appointing  it  and 

attending  counsel        ..         ..         ..         ..         .. 

Fee  to  counsel  and  clerk,  on  conference  •  •         •  • 

Attending  court  on  trial,  with  counsel 

Attending  court   and    conducting  cause,  where    no 

counsel  employed 
Where  judgment  is  deferred,  attending  court  to  hear 

it  .. 

Plans  and  models,  where  necessary  for  use  at  hearing, 

by  special  order  on  taxation,  not  exceeding  .  • 

Witnesses'  expenses,  according  to  scale  in  ibrce. 
Attending  taxing  costs •• 


Lower 
8eAl«  not 
eaeeedhif 

£100. 


0  10  0 
0    4  0 


0  18  4 

1  S  6 

0    3  4 
0    2  0 


0    8  4 

0  1  0 
0    1  0 

0  0  4 
0  8  4 
8    5  6 

0  10  0 

1  6  0 

0  18  4 

1  10  0 
0    6  8 

2  2  0 
0    6  8 


Higher 
Scale 
above 


£  «.  d. 

0  15  0 

0    6  0 


1  0  0 

2  4  6 

0  6  8 

0  3  0 


0  6  8 

0  1  0 

0  1  0 

0  0  4 

0  8  4 

5  10  0 

0  18  4 

1  6  0 

1  1  0 

2  2  0 
0  6  8 
2  2  0 
0  6  8 


(d)  Order  xxiii.,  Rule  25. 

(0  See  Danieli's  Chancery  Practice,  Chap.  xxxi. 
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Counsel  and  Attorney^ s  Costs. 


i    Lover 
I  Scale  not 
lexeecdittg 
£100. 


OccatUmal  Costs. 

Lodging  order  of  trantfer  

Notice  to  produce,  notice  to  admit, — notice  of  applica- 
tion for  a  new  trial,  or  to  tet  aside  proceedings, — 
including  copies  or  duplicate  originals  and  service, 
and  attending  registrar  of  the  court  therewith,  such 
notices  and  copies  heing  signed  by  the  attorney     .  • 

On  receipt  of  notice  to  produce  or  admit  perusing 
same,  and  advising  thereon    ••         ••         ..         •• 

Attending  inspecting  documents 

Milea^,  one  way,  from  the  attorney's  place  of 
business  to  place  of  inspection  of  documents, 
for  each  mile,  not  exceeding,  unless  by  special 
order  of  judge,  in  the  whole  20  miles  •• 

All  necessary  affidavits,  not  exceeding  five  folios,  in- 
cluding filing,  each 

For  every  additional  folio 

Oath  (sum  paid). 

Attending  court  to  support  or  oppose  any  application 
or  motion  without  counsel     .  • 

Attending  in  the  last-mentioned  cases  with  counsel  •• 

Fee  to  counsel  and  clerk  not  exceeding 

Preparing  admission  by  defendant 

Attorney's  travelling  expenses  to  attend  court,  one 
way,  not  exceeding  20  miles,  per  mile 
If  above  20  miles,  actual  cost. 

Where  in  the  opinion  of  the  registrar  he  cannot  return 
the  same  night,  in  addition  to  the  above  mileage   . . 

Any  attendance  on  the  registrar,  or  before  an  examiner, 
or  any  attendance  upon  the  opposite  party,  which 
the  registrar  may,  upon  taxation,  think  was  neces- 
sary       

When  the  attendance  is  longer  than  one  hour,  then  for 
every  additional  hour  or  part  of  an  hour     • . 

All  cosu  for  letters,  and  for  searches  for  certificates  of 
births,  marriages,  and  deaths  which  the  registrar 
may,  upon  taxation,  think  necessary,  such  sum  as 
the  registrar  shall  deem  reasonable. 

Fees  and  copies  (sum  paid). 

Drawing  accounts  and  other  documents  not  included 
in  the  foregoing  costs,  but  allowed  upon  taxation  of 
costs  to  be  necessary,  per  folio 

For  perusing  and  adapting  old  abstracts  of  title,  per 
three  sheets      ..         ..         ..         ..         ..         •• 

Drawing  abstracts  of  additional  deeds  and  documents, 
per  sheet         

For  preparing  conditions  and  contracts  of  sale,  and  fiiir 
copy,  per  folio 

Where  condition  and  contract  are  not  submitted  to 

counsel,  in  addition  to  the  above  there  shall  be  al- 

'  lowed  for  perusing  abstracts,  every  three  sheets    • . 


£  s.  d. 


0  10  0 


0     6  8 

0     6  8 
0     6  8 


0     1  0 

0     5  0 
0     10 


1  1  0 

0  15  0 

1  S  6 
0  8  4 

0  1  0 


1  11  6 

0     5  0 
0    40 


0  0  8 

0  3  4 

0  6  8 

0  0  8 

0  S  4 


Hicter 


£1M. 


£  »•  d, 

0  16  8 

0  18  4 

0  13  4 

0  6  8 

per  boor. 

0  1  0 

0  5  0 

0  10 


1  1  0 
0  15  0 

2  4  6 
0  6  8 

0  I  0 


1   11  6 

0     7  0 
0     6  0 


0  0  8 

0  8  4 

0  6  8 

0  0  8 

0  8  4 
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Where  cooditions  and  contracts  are  to  be  settled  by 
counsel,  instructions  to  counsel  to  accompany  al^ 
stract,  and  attendance  therewith,  or  letter  •  •         •  • 

Fee  to  counsel  and  clerk  •  •         •  • 

Fair  copies  of  abstracts  of  title  or  of  accounts,  docu- 
ments, opinion  of  counsel,  and  of  papers  received 
from  counsel,  per  folio  

Attending  sale 

Where  by  any  proceeding  taken  by  the  opposite  party 
it  becomes  necessary  to  advise  or  receive  instruction 
from  a  client  in  the  progress  of  a  suit  or  matter,  for 
each  attendance  •  •         •  •         •  •         . .         .  • 

Where  in  the  course  of  a  cause  or  matter  a  party  suing 
or  sued  in  a  fiduciary  or  representative  character 
necessarily  incurs  costs  not  allowed  upon  taxation 
between  party  and  party,  the  registrar  shall  apply  to 
the  judffe  to  allow  such  sums  as  he  may  think  fit  out 
of  any  funds  in  court  applicable  to  that  purpose. 

Attending  taxing  costs 

All  necessary  copies,  per  folio 

OflBce  copies  obtained  from  Court  of  Chancery  (sum 
paid). 

Letters  and  messages • 

Costs  of  the  Day  on  Adjournment. 
Attending  court  where  no  counsel  employed  • .         •  • 

Attending  with  counsel 

Refresher  fee  to  counsel  and  clerk  not  exceeding      •  • 
Witnesses'  expenses  same  as  on  trial. 

Costs  on  Appeal. 

Preparing  notice  of  appeal,  including  copies  and  ser- 
vice       

Preparing  case,  including  copies 

Attending  judge  to  sign.  • 

Attending  judge  in  case  of  difference  to  settle  •  • 

Application  to  stay  proceedings  

Transmitting  case  and  copies,  including  notice  to  suc- 
cessful party    •  •         ••         ••         ••         .,         •• 

Application  to  judge  for  leave  to  proceed  on  judg- 
ment    ..         • 

Depositing  decree  or  order  of  court  of  appeal .  •        •  • 


Lower 
Scale  not 
exceeding 

£100. 


£  i.  d. 
0    6  8 


0  0  4 

1  1  0 


0    6  8 


0    5  0 
0    0  4 


0    5  0 


0  15  0 

0  10  0 

1  8  6 


0    5  0 


Chap.  XXIV. 


Higher 
Scale 
above 
£100. 


£  *>  d. 
0  18  4 


0    0  4 
2    2  0 


0  18  4 


0    7  0 
0    0  4 


0  10  0 


1  0  0 
0  15  0 

2  4  6 


0  10  0 
0  15  0 
0  7  0 
0  15  0 
0  10  0 

0    7  0 

0  7  0 
0    4  0 


N.B. — The  registrar  is  to  tax  the  bills  of  costs  upon  the  lower  scale  when 
the  subject-matter  of  the  suit  or  proceeding  does  not  exceed  £100,  and 
upon  the  higher  when  it  exceeds  i^lOO. 


P.N, 
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CHAPTER  XXV. 


ADMINISTRATION  OP  CHAKITABLE  TRUSTS. 

Bulet  of  Practice, 

By  whom  AppScatum   may  be 


Notice  qf  vHUanded  AppUcatian. 
Smmmoms  and  Notices. 


Hearing, 

Enrolment  of  Order, 

Order  of  County  Omrt  to  k 
affirmed  by  Board, 

Order ^  how  enforced, 

AppeaL 

Court  Fees, 


Under  the  16  &  17  Vict.  c.  137  ("  The  CharitaUe  Tin^ 
Act,  1853")  (a),  the  Queen  appointed  four  commissioners, 
a  secretary,  and  two  inspectors  (6),  as  "  Charity  Commis- 
sioners for  England  and  Wales,"  two  of  whom  may  im 
a  Board  to  act  (c).  This  Board  has  power  to  examine 
and  inquire  into  all  or  any  charities  in  England  or  Wales, 
and  their  nature  and  objects,  administration,  manage- 
ment, and  results,  also  the  value,  condition,  management, 
and  application  of  the  estates,  funds,  property,  and  income 
belonging  to  them,  and  to  cause  examinations  and  in- 
quiries in  relation  to  these  matters  to  be  made  and  prose- 
cuted by  their  inqiectors. 

Jttrisdictioo.  Jurisdictum.'} — Where  any  charily  of  which  the  ffto^ 

annual  income  does  not  exceed  50L  is  established ^dlj 
or  partially  for  objects  or  purposes  within  the  district  of  a 
coimty  court ;  and  the  appointment  or  removal  of  a  trostee, 
or  any  other  relief,  onier,  or  direction,  concerning  the 
charity,  is  considered  desirable,  and  such  appointm^  or 
removfd,  or  other  relief,  order,  or  direction,  might  now  be 
made  or  ^ven  by  the  Court  of  Chancery  in  req)ect  either 
of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  Lord  ChanceDor  intrusted  with  the  care  and  commit- 
ment of  the  custody  of  lunatics,  any  person  authorize^ 

(a)  See  tbii  act,  App.  p.  625.  (b)  16  &  17  Vict  c.  137,  s.  1. 

(c)  lb.  &  6. 
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by  the  order  or  certificate  of  the  Charity  Board,  or  the  Chap.  XXV. 
attorney-general,  may  make  application  to  the  county 
court  for  such  order,  direction,  or  relief  as  the  nature  of 
the  case  may  re<][uire ;  and  the  county  court  may  enter- 
tain the  application,  and  hear  the  matter  in  open  court, 
and  give  such  relief,  and  make  such  orders  and  directions 
in  relation  to  the  matter  of  the  application,  as  might, 
before  the  passing  of  the  16  &  17  Vict.  c.  137,  be  made  or 
given  by  the  Court  of  Chancery  or  Lord  Chancellor,  in  a 
suit  regularly  instituted,  or  upon  petition,  as  the  case  may 
require  (d).  The  county  court  may  not,  however,  vary 
or  make  any  order  inconsistent  or  conflicting  with  a 
decree,  order,  or  direction  of  the  Court  of  Chancery,  or 
any  judge  thereof  (c).  The  power  of  making  vesting 
orders  under  the  Trustee  Acts,  conferred  upon  the  county 
courts  by  28  &  29  Vict.  c.  99,  s.  1,  also  applies  to  cha- 
ritable trusts  (/). 

Where  two  or  more  coimty  courts  have  concurrent 
jurisdiction  with  respect  to  the  same  charity,  no  applica- 
tion may  be  made  to  more  than  one  court  at  the  same 
time(^).  In  these  cases  the  Charity  Board  may  order 
to  which  court  application  is  to  be  made,  and  such  order 
will  be  conclusive  as  to  the  jurisdiction  of  the  county 
court  (ff). 

For  the  purposes  of  determining  the  jurisdiction  with 
respect  to  a  charity,  the  Board  may  declare,  according  to 
sucn  judgment  as  they  may  be  able  to  form  upon  the 
returns  or  statements  before  them  in  relation  to  the  cha- 
rity, whether  its  gross  annual  income  for  the  time  being 
does  or  does  not  exceed  50/.,  and  a  statement  in  any  cer- 
tificate or  order  of  the  Board  that,  according  to  their 
judgment,  the  gross  yearly  income  of  a  charity  does  or 
does  not  exceed  50Z.,  is  sufficient  evidence  of  the  amount 
for  the  purpose  of  determining  the  question  of  jurisdic- 
tion (A), 

Prior  to  1st  January,  1868,  a  deputy  judge  of  a  county 
court  could  not  exercise  jurisdiction  under  tne  Charitable 
Trusts  Acts,  but  now  by  sect.  20  of  30  &  31  Vict.  c.  142, 

(d)  16  &  17  Vict  c.  1S7»  8.  32,  is  under  30/.  the  application  shall 

as  amended  by  23  &  24  Vict  c  136,  be  made  in  the  first  insunce  to  the 

a.  11.  Court  of  Chancery. 

(0  16  &  17  Vict  c.  137.    See,  (/)  13  &  14  Vict  c  60,  s.  45. 

however,  a.  36,  which  empowers  the  (g)  16  &  17  Vict,  c  137,  a.  34. 

board,  if  they  think  fit,  to  direct  that  (h)  lb.  a.  44 ;  and  18  &  19  Vict 

even  where  the  income  of  a  charity  c.  124,  a.  11. 

x2 
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Billet  of  prac- 
tice. 


By  whom 
application  to 
be  made. 


Notion  of 
Ihieniicd  appU- 
oation. 


Notice  of  intended  Application. 

the  deputy  has  all  the  powers  and  priyil^es  and  can 
perform  aU  the  duties  of  tne  judge. 

The  county  court  has  no  power  to  determine  the  tide 
at  law  or  equity  to  any  real  or  personal  property,  or  any 
term  or  interest  therein  as  between  any  charity,  or  the 
trustee  of  it,  and  any  person  holding  or  claiming  it  ad- 
versely to  the  charity,  nor  to  determine  any  qnesticm  as 
to  the  existence  or  extent  of  any  charge  or  trust  (»). 

Rules  of  Practice.'] — The  lord  chancellor  may  make 
orders  for  regulating  proceeding  in  the  county  courts, 
and  for  fixing  and  determining  the  fees  to  be  taken.  Sub- 
ject to  these  orders  the  judges  themselves  may  regulate 
the  proceedings  before  them  so  as  to  render  them  as  suoi* 
mary  and  inexpensive  as  conveniently  may  be(j). 

The  rules  at  present  in  force  are  dated  6th  March,  1854. 
These  provide  that  the  registrar  of  every  county  court 
must  keep  a  book  called  "  The  Charitable  Trusts  Book,"* 
in  which  the  proceedings  are  to  be  recorded  (A).  A 
schedule  of  forms  is  appended  to  the  rules,  but  these  may 
be  varied  according  to  the  circumstances  of  each  caae(0> 
and  generally  the  practice  and  forms  of  the  county  courts 
are  to  be  adoptea  so  far  as  they  are  applicablcj  mutatis 
mutandis  (m). 

J3y  whom  Application  to  be  made.'] — An  apphcatdon  to 
the  county  court  may  be  made  by  the  attorney-genial, 
or  b^  all,  or  any  one  or  more  of  the  trustees  or  persons 
admmistering  or  claiming  to  administer,  or  interested  in, 
the  charity  which  is  the  subject  of  the  application^  <»r  any 
two  or  more  inhabitants  of  anv  parish  or  place  within 
which  the  charity  is  administerea  or  applicable  (n). 

Notice  of  intended  Application.] — Before  any  applica- 
tion can  lie  made  to  a  county  court,  notice  in  writing 
must  be  given  in  the  form  and  manner  whidi  the  Bocira 
may  direct ;  and  if  the  order  be  that  the  notice  be  affixed 
to  or  near  the  door  of  any  parish  or  district  church,  the 
incumbent  and  churchwai^ens  are  required  to  allow  it 
to  be  affixed  and  to  remain  during  the  period  of  not  less 
tlian  fifteen  days,  as  the  Board  may  have  ordered ;  smd 
in  any  case  in  which  the  order  is  Uiat  the  notice  shall  be 

(0  16  h  17  VicL  c  187, 1.41.  (0  Rule  2a 

(/)  lb.  a.  45.  (•)Rule3l. 

(*)  Rule  1.    App.  («)  16  &  17  Vict.  c.  187,  a.  41. 
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aflBxed  to  any  place,  evidence  that  tHe  same  has  been  so  Chap.  xxv. 
affixed  is  prima  facie  evidence  that  it  has  remained  affixed 
during  the  period  prescribed  by  the  Board  {o). 

Smmons  and  Notices.'] — When  an  order  or  certificate  Sammons  and 
from  the  Charity  Commissioners  has  been  obtained,  the  ^^^^^ 
parson  who  is  desirous  of  taking  proceedings  in  the  county 
court  must  produce  it  to  the  registrar,  who  retains  and 
files  it  in  numerical  order.  The  party  producing  the 
order  is  deemed  the  plaintiff,  and  the  person  served  with 
tbe  summons  the  defendant  (p). 

When  the  attorney-general  takes  proceedings  in  the 
comity  court,  he  must  Oliver  or  transmit  to  the  registrar 
a  written  statement,  showing  the  nature  and  object  of  the 
proposed  proceedings  to  be  filed  (y). 

Upon  me  production  of  the  order,  certificate,  or  state- 
ment, the  r^istrar,  at  the  instance  of  the  plaintiff,  pre- 
pares a  summons  in  the  form  given  in  the  schedule  to  the 
rules,  in  which  is  stated  the  substance  of  the  order,  cer- 
tificate, or  statement,  and  makes  as  many  copies  of  it  as 
there  are  parties  required  by  the  plaintiff,  in  writing,  to 
be  summoned,  and  two  additional  copies,  the  one  to  be 
filed  in  his  office,  and  the  other  to  be  transmitted  to  the 
Charity  Commissioners  (r). 

The  registrar,  if  required  by  the  plaintiff,  prepares  also 
a  notice  to  attend  proceedings  in  the  form  given  in  the 
schedule  to  be  served  on  any  persons  indicated  by  the 
plaintiff,  in  writing,  besides  those  summoned,  and  makes 
as  many  copies  thereof  as  there  are  persons  to  whom  it  is 
to  be  given,  and  two  additional  copies,  as  of  the  sum- 
mons («). 

The  registrar  forthwith  transmits  by  prepaid  post  letter 
a  copy  of  the  summons  to  each  of  the  parties  required  to 
appear ;  and  a  copy  of  the  notice  to  attend  proceedings 
to  each  of  the  persons  indicted  by  the  plaintiff,  and  such 
transmissions  are  sufficient  service,  unless  the  judge  other- 
^rise  directs  {t). 

Where  the  plaintiff  does  not  require  any  summons  or 
notice  to  attend  proceedings  to  be  issued,  the  registrar  pre- 
pares a  notice  o/hearing^  and  two  additional  copies  thereof, 
ae  of  the  summons,  and  either  delivers  it  to  the  plaintiff, 


s 


>)  16  &  17  Vict  c  1S7, 1. 42.  (r)  Rule  4.    Sec  Form.  App. 

f)  Rule  2.  (0  Rule  5.    See  Form,  App. 

(?^  Rule  5.  (0  Rule  6. 
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Pakt  l  or  bas  it  served  on  liim  bj  prepaid  post  letter^  unless  the 
i"%p  otherwise  directs  («). 

The  r^strar  may,  in  all  cases,  if  required  bj  the 
plaintiff^  summon  some  persons,  and  serre  others  with 
either,  or  both,  of  the  notices  mentioned  above,  or  serve  a 
notice  of  hearing  on  the  plaintiff,  and  a  notice  to  attend 
proceedings  on  any  other  person  (v). 

The  judge  also  may,  m  all  cases,  direct  what  persons, 
or  additional  persons,  shall  be  served  with  a  summons  or 
notice  to  attend  proceedings  or  notice  of  hearing  (w). 

A  copy  of  the  summons,  notice  to  attend  proceedings, 
notice  to  appear,  together  with  a  copy  of  the  order  made 
by  the  court,  must,  in  all  cases,  be  transmitted  by  the 
registrar,  forthwith  after  the  hearing,  by  post  or  other- 
wise, as  the  judge  directs,  to  the  office  of  the  commis- 
sioners  (x). 

Hearii^.  Hearing,! — Any  person  who  has  been  summoned,  or 

has  received  notice  to  attend  proceedings,  or  who  is  au- 
thorized to  apply  under  sect.  43  of  "  The  Charitable 
Trusts  Act,  1853,"  majr  appear  and  be  heard  to  oppose 
the  application  authorized  by  the  order  or  certificate  of 
the  commissioners,  or  the  statement  of  the  attorney- 
general,  subject  to  the  payment  of  such  costs  as  the  judge 
directs  (y). 

The  order  or  certificate  of  the  commissioners,  or  state- 
ment of  the  attorney-general,  as  to  the  amount  of  the 
annual  income,  is  condusive  on  the  court,  and  the  other 
statements  contained  in  the  certificate  or  order  of  the 
commissioners,  or  the  statement  of  the  attorney-general, 
must,  unless  disputed,  be  taken  as  true  (z). 

Upon  the  requisition  of  the  Charity  Commissioners  or 
attorney-general  respectively,  a  copy  of  the  judge's  note 
of  the  evidence  taken  at  the  hearing,  or  such  part  there<rf 
as  may  be  required,  must  be  transmitted  under  the  seal 
of  the  court  by  the  judge  to  him,  or  them,  by  post  or 
otherwise  (a). 

Enrolment  of        Enrolment  of  Order,"] — The   registrar  of  the   county 
order.  court  must  transmit  a  copy  of  every  order  or  direction  of 


(«)  Rule  7. 
(v)  Rule  8. 
(w)  Rule  9. 
(X)  Rule  12. 


See  Form,  A  pp. 


(y)  Rule  17. 
(s)  Rule  18. 
(<i)RuleflO,  11. 
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the  court  to  the  office  in  London  of  the  registrar  of  county  Chap.  xxv. 
court  judgments.  

Order  of  County  Court  to  be  affirmed  by  the  Board.']—  Order  of  county 
When  any  order  or  decision  is  made  by  a  county  court  ^ffij^^  ^^  the 
for  the  remoTal  of  a  trustee,  or  approving  of  any  scheme  Board, 
for  r^ulating  or  directing  the  admmistration  of  a  charity, 
or  the  estate,  funds,  property  or  income  thereof,  a  copy 
of  the  order  or  decision  must  be  transmitted  by  the  regis- 
trar of  the  county  court,  together  with  all  requisite  par- 
ticulars, to  the  Board,  for  the  purpose  of  being  considered 
by  them;  and  no  order  or  decision  is  valid  or  effectual 
until  it  has  been  approved  by  the  Board,  such  approval 
being  testified  by  a  certificate  in  writing  signed  by  the 
secretary,  which  may  not  issue  until  one  calendar  month 
has  elapsed  after  the  receipt  by  the  Board  of  the  copy  and 
particaJars(i). 

K  an  order  of  the  county  court  is  not  approved  by  the 
Board,  the  Board  may  remit  it  for  reconsideration  and 
ikcigion,  with  such  remarks  and  recommendations  thereon 
(if  any)  as  may  seem  fit  and  expedient.  The  Board  may 
order  and  direct  that  the  subject-matter  to  which  the 
order  relates,  together  with  the  order,  shall  be  submitted 
to  the  consideration  and  decision  of  a  judge  of  the  Court 
of  Chancery,  in  which  case  no  further  proceedings  may 
be  taken  in  the  county  court  with  respect  to  the  matter  in 
question  (c). 

Order y  howo  enforced.'] — Subject  to  any  orders  which  Order,  how 
may  be  made  by  the  Lord  Chancellor  all  proceedmgs  in  «ofo'^ced« 
the  county  court,  and  all  orders  and  directions  made  or 
pven  by  virtue  of  the  jurisdiction  created  by  the  Cha- 
ritable Trusts  Act,  are  subject  to  the  same  rules  and 
^^gulations,  and  have  the  same  effect,  and  may  be  re- 
gistered, enforced  and  executed  in  the  same  manner  as 
tbe  other  proceedings,  orders,  judgments  and  directions 
of  the  court  under  its  ordinary  jurisdiction ;  and  the 
county  court,  with  the  consent  of  the  Board,  may  rescind 
or  vary  any  order  which  has  been  previously  made,  with- 
out prejudice  to  any  act  or  matter  m  the  meantime  done 
^der  such  order ;  and  for  executing  and  putting  in  force 
*uy  order  made  by  a  county  court,  every  judge  may 
exercise  all  the  powers  which  are  given  by  the  9  &  10  Vict. 

(h)  Id  &  17  Vict  c.  137,  8.  36.  (c)  lb.  s.  37. 
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^^^  ^«      c.  95,  for  enfinccing  the  payment  of  a  debt,  damages  or 

costs  (cf). 

Appcd.  AppeaL] — ^When  any  person  (other  than  Ihe  attoraey- 

genenl  acting  ex  officio)  is  aggrieved  by  or  dissatisfied 
with  an  order  made  by  a  coonty  court  in  respect  <^  a 
charity,  he  may,  withm  one  calendar  month  after  the 
making  of  the  order,  give  notice  in  writing  to  the  comt, 
which  notice  must  state  the  grounds  of  appeal,  and  may 
be  served  by  {lOst  or  otherwise,  as  the  registrar  directs  (e), 
and  also  to  the  Board,  that  he  is  desirous  to  a{q)eal  against 
it ;  and  if  the  Board  think  it  reasonable  and  proper  that 
the  appeal  should  be  entertained,  and  give  a  certificate  to 
that  cSSect,  the  county  court  must  sus^nd  any  proceeding 
upon  the  order  app^ed  against  dunng  sucn  time  as  the 
cuxnunstances  may  require;  and  the  Board,  if  they  so 
think  fit,  may  reauire  the  person  ^ving  notice  of  appeal 
to  become  bound  with  two  sufficient  sureties,  to  be  ap- 
proved by  the  registrar  of  the  county  court,  to  the  trea- 
surer of  the  court,  in  such  sum  as  the  Board  think  reason- 
able, to  pay  such  costs  of  the  proceedings  on  the  appeal 
as  may  be  ordered  to  be  paid  by  the  appellant ;  and  also, 
if  the  Board  think  fit,  to  indenmify  the  charity  against 
the  costs  and  expenses  of  the  appeal  (/). 

A  bond  executed  under  this  provision  is  exempt  fi-om 
stamp  duty. 

The  attorney-general  (acting  ex  officio)  may,  however, 
at  any  time  within  three  calen£ur  months  after  the  making 
an  oraer  by  a  county  court,  lodge  and  prosecute  an  appeu 
against  it  without  giving  any  notice  or  becoming  bound  {a). 

Where  an  order  allowing  an  appeal  has  been  made,  the 
person  allowed  to  appeal  must,  within  three  calendar 
months,  present  a  petition  to  the  Court  of  Chancery, 
setting  forth  the  oi^er  appealed  against,  and  the  order 
allowing  the  appeal,  and  praying  such  relief  as  the  case 
may  require ;  and  upon  the  hearing  of  the  petition  the 
court  may  confirm,  vary  or  reverse  the  order  appealed 
against,  or  may  remit  it  to  the  county  court  by  which  it 
was  made,  with  or  without  any  declaration  or  directions 
in  relation  to  it,  or  may  proceea  in  relation  to  the  charity 
to  which  it  relates  as  in  the  case  of  an  application  to  a 
judge  of  the  Court  of  Chancery  at  chambers ;  and  any 

<rf)  16  at  17  Vict.  c.  137,  8.  88.  (/)  16  &  17  Vict,  c  187,  ».  89. 

ie)  Rule  19.  (^)  lb. 
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judge  sitting  at  chambers  or  in  open  court  may  make  anj  Chap.  XXV. 
orders  or  directions  in  relation  to  the  matter  of  the  order 
as  he  sees  fit,  or  the  court  may  make  such  other  order  in 
relation  to  it  as  may  seem  just,  and  as  might  be  made  in 
the  case  of  a  suit  regularly  instituted,  or  a  petition,  as 
the  case  may  require. 

If  the  party  allowed  to  appeal  does  not,  within  three 
calendar  monms,  present  the  petition  of  appeal,  the  order 
against  which  it  was  allowed  is  final ;  and  m  case  any  costs 
adjudged  on  it  to  be  paid  by  tibe  j^rty  allowed  to  appeal 
are  not  paid,  the  bond  may  be  put  in  suit,  and  the  money 
recovered  may  be  applied  to  indemnify  the  charity  estate, 
or  the  person  damnified  or  otherwise,  as  the  justice  of  the 
case  may  require,  and  as  the  court  or  judge  by  whom  the 
appeal  has  been  heard  may  think  fit  (A). 

Court  FeesJ] — Where  the  annual  income  of  a  charity  Court  fees, 
exceeds  lOZ.,  the  court  fees  are  payable  as  in  cases  within 
the  ordinary  jurisdiction  of  the  court,  without  prejudice  to 
the  privilege  of  the  attom^-general  as  to  costs,  and  the 
charitable  funds  may  be  made  liable  to  the  payment  thereof, 
at  the  discretion  of  the  judge  (t). 

Where  the  annual  income  of  the  charity  does  not  exceed 
the  sum  of  10/.,  no  fees  of  court  are  payable  out  of  the 
funds  of  the  charity ;  nor  are  any  fees  paid  by  any  party 
to  the  proceeding,  unless  the  judge  orders  (A). 

Where  more  than  one  charity  is  joined  in  one  applica- 
tion, one  set  of  court  fees  only  are  payable,  such  fees  being 
calculated  on  the  aggregate  amount  of  the  incomes  of  the 
charities  so  joining  (7). 

Where  court  fees  are  payable,  they  are  calculated  ac- 
cording to  the  scale  of  fees  applicable  to  proceedings  for 
the  recovery  of  tenements  under  the  9  &  10  Vict.  c.  95, 
8.  122,  the  annual  income  of  the  charity,  like  the  annual 
rent  of  the  tenement,  being  treated  as  the  basis  of  calcula- 
tion (»). 

(k)  16  &  17  Vict,  c  187»  8.  40.  county    court    on    the    aggregate 

(0  Rule  13.  amount  of  the  incomes,  the  Com- 

\k)  Rule  14.  missioners  of  the  Treasury  directed 

(0  Rule  15.    In  a  case  where  two  the  fees  to  he  returned, 
or  more  charities  were  joined,  the  (m)  Rule  16.    Sect  122  of  the  9 

aggregate  amount  of  the  incomes  of  &  10  Vict.  c.  95  is  now  repealed  by 

which  exceeded  10/.,  but  the  income  19  &  20  Vict  c.  108.    See,  now,  ss. 

of  no   one   charity  exceeded   that  50  and  52  of  the  latter  act. 
amount,  and  fees  were  taken  in  the 
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Friendly 
societies. 


CHAPTER  XXVI. 

Jurisdiction  under  the  Friendly  Societies  Act, 
18  &  19  Vict.  c.  63 ;  the  Literary  and  Scientific 
Institutions  Act,  17  &  18  Vict.  c.  112;  and  the 
Industrial  and  Provident  Societies  Act,  30  4  31 
Vict.  c.  117(a). 


Friendly  Societies, 

Societies,  how  dissolved. 

Industrial  and   Provident   So' 
cieties. 


lAterary   and    Scientyic    Insti' 
tuHons, 

Mode  of  Proeeedifig. 

Fees. 


Friendly  Societies.']— By  sect.  40  of  the  18  &  19  Vict, 
c.  63,  "An  Act  to  consolidate  and  amend  the  Laws  relating 
to  Friendly  Societies,"  where  the  rules  of  a  society  directed 
disputes  to  be  referred  to  justices,  they  were  to  be  decided 
by  a  county  court;  but  by  sect  5  of  the  21  &  22  Vict, 
c.  101 ,  this  provision  is  repiealed,  and  the  decision  lies  with 
a  single  justice  of  the  peace.  By  sect.  41, "  In  all  friendly 
societies  established  under  this  act  or  any  of  the  said  re- 
pealed acts,  all  applications  for  the  remoTOl  of  any  trustee, 
or  for  any  other  relief,  order  or  direction,  or  for  the  setde- 
ment  of  disputes  that  may  arise  or  may  have  arisen  in  any 
society,  the  rules  of  which  do  not  prescribe  any  other 
mode  of  settling  such  disputes  (6),  or  to  enforce  the  de- 
cision of  any  arbitrators,  or  to  hear  or  determine  any  dis- 
pute, if  no  arbitrator  shall  have  been  appointed  or  if  no 
decision  shall  be  made  by  the  said  arbitrators  within  forty 
days  after  application  has  been  made  by  the  member  or 
person  claimmg  through  or  imder  a  member  or  imder  the 


(a)  The  proTisiotii  of  these  acts, 
affecting  the  jurisdiction  of  the 
county  courts,  being  very  few,  have 
been  given  oerfto/tm,  to  prevent  the 
necessity  of  printing  them  in  the 
Appendix. 

(6)  In  any  case  in  which  the  rules 
appoint  a  specific  tribunal,  that  tri- 
bunal has  exclusive  jurisdiction,  and 
the  jurisdiction  of  the  county  court 


is  ousted  ;  Re  Denton  y.  MarthaU,  1 
H.  &  C.  65^,  656  ;  S.  C,  82  L.  J., 
Exch.  89.  Where  the  rules  of  a 
society  were  deposited  with  the 
registrar  after  a  dispute  arose,  but 
before  Uie  entry  of  a  plaint,  it  was 
held  that  the  county  court  had  no 
jurisdiction.  Smith  v.  Prjfte,  7  B.  & 
B.  839 ;  S.  C,  nomine  R,  v.  Trt^ord, 
26  L.  J.,  Q.  B.  95. 
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rules  of  the  society,  shall  be  made  to  the  county  court  of  Chaf.  XXVL 

the  district  within  which  the  usual  or  principal  place  of 

business  (c)  of  the  society  shall  be  situate ;  and  such  court 

shall,  upon  the  application  of  any  person  interested  (d)  in 

the  matter,  entertain  such  application  (e),  and  give  such 

relief,  and  make  such  orders  and  directions  in  relation  to 

the  matter  of  such  application,  as  hereinafter  mentioned, 

or  as  may  now  be  given  or  made  by  the  Court  of  Chancery 

in  respect  either  of  its  ordinary  or  its  special  or  statutory 

jurisdiction ;  and  the  decision  of  such  county  court  upon 

and  in  relation  to  such  application  as  aforesaid  shall  not 

be  subject  to  any  appeal." 

By  sect.  42,  "  In  all  cases  where  the  order  of  such 
coimty  court  shall  be  for  the  payment  of  money,  the  same 
may  be  enforced  in  the  same  manner  as  the  ordinary  judg- 
ments of  such  court  are  enforced ;  but  where  the  order  of 
the  said  court  shall  be  for  the  doing  of  some  act,  not  being 
for  the  payment  of  money,  it  shall  be  lawful  for  the  judge 
of  such  county  court  in  his  said  order  (f)  to  order  the 
party  to  do  such  act,  or  that  in  default  of  his  doing  it  he 
shall  pay  a  certain  sum  of  money ;  and  in  case  he  reftise 
or  neglect  to  do  the  act  required,  upon  demand  in  that 
behali,  the  sum  of  money  or  penalty  m  the  said  order  may 
then  be  recoyered  in  the  same  manner  as  a  judgment  for 
debt  or  damages  in  such  court  (g) ;  and  it  shall  not  be 
lawftd  to  remove  the  same  by  certiorari  or  other  writ  or 
process  to  any  superior  court  of  record." 

By  sect.  44,  "  In  the  case  of  any  friendly  society  esta- 
blished for  any  of  the  purposes  mentioned  in  section  9  (A) 
of  this  act,  or  for  any  purpose  which  is  not  illegal,  having 
written  or  printed  rules,  whose  rules  have  not  been  certified 
by  the  registrar,  provided  a  copy  of  such  rules  shall  have 
been  deposited  with  the  registrar,  every  dispute  between 

(e)  A  county  court  has  jurisdiction  application  made  by  them.    Hull  t. 

under  this  section  if  any  one  usual  M^Farlane,  27  L.  J.,  C.  P.  41. 

place  of  business  of  the  society  is  (e)  See  form  of  summons,  108, 

within  iu  district,  though  the  utual  App. 

and  principal  place  of  business  is  (/)  See  form  of  order,  104,  App. 

elsewhere.    Shta  v.  United  Atiurance  (g)  See  form  of  order  for  a  warrant 

Society  qf  St,  Patrick,  L.  R.,  3  C.  P.  to  issue,  104;  and  form  of  warrant, 

21.  105,  App. 

(d)  The   trustees   of  a  friendly  (A)  These  are,— 1.  For  payments 

society,  who  are  not  members  of  it,  on  death.    2.  For  relief  in  sickness, 

are  not  persons** interested"  within  Sec.     3.    For    any    other    purpose 

this  section ;  therefore,  a  county  court  authorized  by  Secretary  of  State, 
has  no  jurisdiction  to  enteruin  an 


Digitized  by  VjOOQIC 


diMolved. 


316  Friendly  Societies. 

Pa*t  I.  any  member  or  members  of  such  society,  and  the  trustees, 
treasurer  or  other  officer,  or  the  committee  of  such  society, 
shall  be  decided  in  manner  hereinbefore  provided  with 
respect  to  disputes;  and  the  decision  thereof,  in  the  case  of 
societies  to  be  established  under  this  act,  and  the  sections 
in  this  act  provided  for  such  decision,  and  also  the  section 
in  this  act  which  enacts  a  punishment  in  case  of  fraud  or 
imposition  by  an  officer,  member  or  person,  shall  be  applic- 
able to  such  uncertified  societies :  provided  always,  that 
nothing  herein  contained  shall  be  construed  to  confer  on 
any  such  society  whose  rules  shall  not  have  been  certified 
by  the  registrar,  or  any  of  the  members  or  officers  of  such 
society,  any  of  the  powers,  exemptions  or  fiMnlities  of  this 
act,  save  and  except  as  in  and  by  this  section  is  expressly 
provided." 

By  sect  6  of  the  21  &  22  Vict  c  101,  «  Sections  40 
and  44  of  the  said  act  shall  extend  and  be  applicable  to 
disputes  between  the  executors,  administrators,  nominee 
or  assigns  of  a  member,  and  the  trustees,  treasurer,  or 
other  officer,  or  the  committee  of  a  society.** 
Friendly  B^  sect  13  of  the  18  &  19  Vict  c.  63,  "  It  shall  be 

SocieoCT,  how  lawful  for  the  members  of  any  society  heretofore  formed 
and  established,  or  hereafter  to  be  formed  and  established, 
at  some  meeting  thereof  to  be  specially  called  in  that 
behalf,  to  dissolve  or  determine  the  same  by  consent; 
provided  that  no  society  established  under  this  or  any  act 
relating  to  friendly  societies  shall  be  dissolved  or  deter- 
mined without  ODtaining  the  votes  of  consent  of  five- 
sixths  in  value  of  the  then  existing  members  thereof 
including  the  honorary  members,  if  any,  to  be  ascertained 
in  manner  hereinafter  mentioned,  nor  without  the  consent 
of  all  persons,  if  any,  then  receiving  or  then  entitled  to 
receive  any  relief,  annuity,  or  other  benefit  firom  the  funds 
thereof,  to  be  testified  under  their  hands  individually  and 
respectively,  unless  the  claim  of  every  such  person  be  first 
duly  satisfied,  or  adequate  provision  made  for  satisfying 
such  claim ;  and  for  the  purpose  of  ascertaining  the  votes 
of  such  five-sixths  in  value  of  the  numbers  as  aforesaid, 
every  member  shall  be  entitled  to  one  vote,  and  an  ad- 
ditional vote  for  every  five  years  that  he  may  have  been 
a  member,  but  no  one  member  shall  have  more  than  five 
votes  in  the  whole;  and  the  intended  appropriation  or 
division  of  the  funds  or  other  property  shall  be  feirly  and 
distinctly  stated  in  the  agreement  for  dissolution  prior  to 
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such  consent  bein^  given  (i);  and  the  agreement  for  such  Chap.  XX v  I. 
dissolution,  duly  signed  as  aforesaid,  accompanied  with  a 
statutory  declaration  by  one  of  the  trustees,  or  by  three 
members  and  the  secretary,  taken  before  a  justice  of  the 
peace,  that  the  provisions  of  this  act  have  been  complied 
with,  shall  be  forthwith  transmitted  to  the  registrar,  to  be 
by  him  deposited  with  the  rules  of  the  society ;  and  such 
agreement  shall  thereupon  be  an  effectual  discharge  at  law 
and  in  equity  to  the  trustees,  treasurers,  and  other  oflScers 
of  such  society,  and  shall  operate  as  a  release  fix>m  all  the 
members  of  the  society  to  such  trustees,  treasurers,  and 
other  o£Scers ;  and  it  shall  not  be  lawful  in  any  society  to 
direct  a  division  or  appropriation  of  any  part  of  the  stock 
thereof,  except  for  the  purpose  of  carrying  into  effect  the 
general  interests  and  objects  declared  in  the  rules  as  origi- 
nally certified,  unless  the  claim  of  every  member  is  first 
duly  satisfied^  or  adequate  provision  is  made  for  satisfying 
such  claims ;  and  in  case  any  member  of  such  society  shall 
be  dissatisfied  with  such  provision,  it  shall  be  lawfiil  for 
him  or  her  to  apply  to  the  judge  of  the  county  court  of  the 
district  within  which  the  usual  place  of  business  of  the 
society  is  situated  for  relief  or  other  order ;  and  the  said 
judge  shall  have  the  same  powers  to  entertain  such  appUca- 
tion,  and  to  make  such  order  or  direction  in  relation  thereto 
as  he  may  think  the  justice  of  the  case  may  require,  as 
hereinafter  is  enacted  in  regard  to  the  settlement  of 
disputes;  and  in  the  event  of  tne  dissolution  or  determina- 
tion of  any  society,  or  the  division  or  appropriation  of  the 
funds  thereof,  except  in  the  way  hereinbefore  provided, 
any  trustee  or  other  officer  or  person  aiding  or  abetting 
therein  shall,  on  conviction  thereof  by  two  justices,  be  com- 
mitted to  the  common  gaol  or  house  of  correction,  there  to 
be  kept  to  hard  labour  for  any  term  not  exceeding  three 
calendar  months,  as  to  such  justices  shall  seem  meet." 

Industrial  and  Provident  Societies.'] — By  sect.   3   of  Industrial  and 
30  &  31  Vict.  c.  117,  the  provisions  in  18  &  19  Vict.  c.  63,  JJ^etia? 
for  the  determination  of  disputes  by  the  county  courts,  are 
to  apply  to  all  societies  registered  under  the  first  above  re- 
cited act. 

(1)  By  sect.  8  of  21  &  22  Vict  c.  the  actuary  to  the  commissioners  for 

101,  the  appropriation  or  division  of  the -reduction  of  the  national  debt, 

the  funds  need  not  be  stated,  but  or  to  an  actuary  ofsome  life  assurance 

may,  by  the  agreement  for  dissolu-  company  in  London  who  shall  have 

tion,  be  referred  to  the  award  of  the  exercised  his  profession  for  at  least 

registrar  of  friendly  societies,  or  to  five  years. 
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Part  I.  Literary  and  Scientific   Institutions,'] — By  sect  29  of 

LitenuT  and  ^*  ^^  Literary  and  Scientific  Institutions  Act,  1854,** 
scientific  insd-  17  &  18  Vict.  c.  112,  "Any  number  not  less  than  three- 
mtioDi.  fifths  of  the  members  of  any  institution  may  determine 

that  it  shall  be  dissolved,  and  thereupon  it  shall  be  dis- 
solved forthwith,  or  at  the  time  then  agreed  upon,  and  all 
necessary  steps  shall  be  taken  for  the  disposal  and  settle- 
ment oi  the  property  of  the  institution,  its  claims  and 
liabilities,  according  to  the  rules  of  the  said  institution 
applicable  thereto,  if  any ;  and  if  not,  then  as  the  governing 
bodies  shall  find  expedient :  provided,  that,  in  the  event  of 
any  dispute  arising  among  the  said  governing  body  or  the 
members  of  the  institution,  the  adjustment  of  its  affairs 
shall  be  referred  to  the  judge  of  the  county  court  of  the 
district  in  which  the  principal  building  of  the  institution 
shall  be  situated,  and  he  shall  make  such  order  or  orders 
in  the  matter  as  he  shall  deem  requisite,  or,  if  he  find  it 
necessary,  shall  direct  that  proceedings  shall  be  taken  in 
the  Court  of  Chancery  for  the  adjustment  of  tlie  affidrs  of 
the  institution." 

By  sect,  30,  "  If  upon  the  dissolution  of  any  institution 
there  shall  remain,  after  the  satisfaction  of  all  its  debts 
and  liabilities,  any  property  whatsoever,  the  same  shall 
not  be  paid  to  or  distributed  among  the  members  of  the 
said  institution,  or  any  of  them,  but  shall  be  given  to  some 
other  institution,  to  lie  determined  by  the  members  at  the 
time  of  the  dissolution,  or  in  default  thereof  by  tlie  judge 
of  the  county  court  aforesaid ;  provided,  however,  that  this 
clause  shall  not  apply  to  any  institution  which  shall  have 
been  founded  or  established  by  the  contributions  of  share- 
holders in  the  nature  of  a  joint-stock  company." 

Mode  of  pro-         Mode  of  Proceeding  J] — In  proceedings  in  the  county 

^^•*^'**  courts  under  the  above  acts  a  plaint  must  be  entered,  and 

a  summons  be  issued  thereon,  and  the  rules  and  practice 

adopted  with  respect  to  such  proceedings,  so  &r  as  the 

same  are  applicable  (J). 

Where  a  defendant  is  a  trustee,  member  of  the  general 
committee  of  management,  treasurer  or  other  officer  of  an 
institution  or  socie^  established  under  any  of  the  above 
acts,  the  summons  must  be  served  in  the  mode,  if  any, 
prescribed  by  the  act  imder  which  any  such  institution  or 
society  is  established  or  regulated ;  and  if  no  mode  of  ser- 

(i)  Role  269. 
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vice  is  thereby  prescribed,  then  at  the  usual  place  of  Chap.  XXV i. 
business  of  the  institution  or  society,  and  if  there  be  no 
such  place  of  business,  then  according  to  the  ordinary 
practice  of  the  court  (A). 

By  sect  7  of  21  &  22  Vict.  c.  101,  "In  any  proceeding 
under  this  act,  or  the  18  &  19  Vict.  c.  63,  against  a  society, 
it  shall  be  sufficient  to  make  the  secretary  or  other  officer 
of  the  society  at  the  time  of  the  plaint  or  complaint  being 
entered  or  made,  the  defendant  in  such  proceeding,  by  his 
name  and  the  title  of  the  office  he  holos  in  the  society ; 
and  the  proceedings  on  such  plaint  or  complaint  shall  be 
commenced  and  carried  on  against  such  officer  on  behalf 
of  the  society,  and  shall  not  be  abated  or  prejudiced  by  the 
death,  resignation  or  removal,  or  by  any  act  of  such  officer 
after  the  commencement  thereof;  and  the  summons  to  be 
issued  to  such  officer  may  be  served  by  leaving  the  same 
at  the  usual  place  of  busmess  of  the  society." 

Fees.'] — By  order  of  the  Treasury,  dated  30th  Decem-  Fees.* 
ber,  1867,  the  same  fees  are  to  be  taken  in  proceedings 
under  these  acts  as  upon  the  entry  and  hearing  of  a  plaint, 
to  be  estimated  upon  the  amount  in  dispute,  and  if  no 
amount  is  in  dispute,  or  it  be  not  ascertained,  then  as 
upon  a  claim  for  20/. ;  but  in  proceedings  under  the 
Iriendly  Societies  Acts,  if  the  application  is  not  for  the 
payment  of  money,  the  fees  are  to  be  estimated  upon  the 
sum  which  the  applicant  states  that  he  will  apply  to  the 
court  to  order  the  payment  of,  in  case  of  refusal  or  neglect 
to  comply  with  its  order  (/). 

(iir)  Rule  270.  (0  See  ante,  p.  41. 
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CHAPTER  XXVIL 


PROCEEDINGS  AGAINST  JUDGMENT  DEBTORS. 


JuRiSDicnoiTy  920. 

Reoistrab  and  Bailiff,  921. 

Counsel  and  AiroRKBTSy  921. 

Fees,  921. 

Applicatioh   akd   Summons, 
921. 

WiTNBSSBS,  922: 
ExammaHon^  922. 


Order  for  Payment,  922. 

Commitment,  922: 
When. 
Form  ofm 

Execution  of  Order,  924 : 
OutqfJuriMdktiom. 
Neeetiories, 

Impruomimeni  no  SatUfaetkm. 
Ditehargeom  Paywtent. 


Jmiidictioii.  Jurigdiction.'] — The  jurisdiction  of  the  county  courts, 

which  enables  the  jud^  to  imprison,  for  a  period  not  ex- 
ceeding forty  days,  d^endants  against  whom  a  judgment 
for  a  debt  not  exceeding  202.  {a),  exclusive  of  costs,  has 
been  obtained  in  any  competent  court,  is  created  by  the 
8  &  9  Vict  c.  127,  and  the  10  &  11  Vict  c  102  (6). 


(a)  The  act  applies  to 
whicb,  although  the  existiiig  debt 
doei  not  excm  20/.,  the  original 
judgment  was  for  more.  Bx  parte 
Poulket,  15  M.  &  W.  612. 

(b)  See  Appendix.  The  8  & 
9  Vict.  c.  127  was  PUied  in  con- 
sequence of  the  abolition  of  arrest 
by  7  &  8  Vict.  c.  96,  s.  57,  in  cases 
where  the  sum  recovered  in  an  action 
for  debt  did  not  exceed  20/.  ex- 
elusive  of  costs,  which  left  the  judg- 
ment creditor  without  any  remedy 
for  enforcing  his  judgment  against 
the  person  of  the  debtor.  The 
statute  appears  to  be  confined  to 
judgments  on  debts  arising  out  of 
contracts.  In  Newton  y.  Lord  Albert 
Conymgkam,  17  L.  J.,  C.  P.  288 
(Ex.  Ch.),  it  was  held  that  the  7  ft  8 
Vict  e.  96,  s.  57,  applied  only  to  a 
contract  debt,  and  wnere  something 
was  recovered  together  with  costs, 
and  therefore  dianot  apply  where 


the  defendant  had  obtained  the  ver- 
dict, and  was  proceeding  for  his  costs 
in  the  suit,  and  therefore  his  right 
to  issue  a  CO.  so.  was  not  taken  away. 
When  the  inquiry,  which  is  sought 
under  the  sutute  (8  ft  9  Vict,  c 
127)  is  made,  it  has  reference  to  the 
"eontraetimg"  tke  •*debt,"  &c;  and 
the  creditor  may  be  examined 
**  touching  his  eltdwh*'  all  of  which 
points  to  a  contract  debt  being  alone 
within  ^e  contemplation  of  the 
statute  to  the  exclusion  of  judgments 
on  other  considerationa,  whether  for 
torts  or  otherwise.  On  judgments 
for  a  tort  for  whatever  amount,  a  ca, 
M.  may  still  be  taken  out. 

Where  the  judgment  is  upon  an 
action  brought  in  the  county  court, 
the  remedy  by  judgment  summons 
is  under  the  '*  County  Court  Act, 
1846,"  s.  98.  But  when  the  amount 
recovered  is  over  20t,  and  no  goods 
can  be  found  of  the  debtor,  the  cause 


Digitized  by  VjOOQ  IC 


Application  and  Summons  to  Debtor.  321 

The  statute  7  &  8  Vict.  c.  96,  having  by  sect,  57  abo-  Chaf.XXVII. 
lished  arrest  for  judgment  debto  under  20^,  exclusive  of 
costs,  power  was  given  to  the  commissioners  of  bank- 
ruptcy and  judges  of  certain  inferior  courts,  by  the  8  &  9 
Vict.  c.  127,  to  summon  such  judgment  debtors;  and  if 
they  failed  to  attend,  or  make  satisfactory  answers,  or  had 
been  guilty  of  fraud  or  the  like,  to  commit  them.  The 
powers  created  by  this  act  were,  by  the  10  &  11  Vict, 
c.  102,  s.  4,  transferred,  so  &r  as  the  country  districts  are 
concerned,  to  the  county  courts.  The  jurisdiction  of  the 
London  district  was  transferred  to  the  Insolvent  Court  in 
London;  but,  as  by  the  "Bankruptcjr  Act,  1861,"  that 
court  has  ceased  to  exist,  while  all  the  jurisdiction,  powers 
and  authorities  possessed  prior  to  that  act  by  the  Insol- 
vent Court  are  to  had  and  exercised  by  the  Court  of 
Bankruptcy  (c),  it  follows  that  the  powers  of  the  8  &  9 
Vict.  c.  127,  are,  within  the  metronolitan  district,  i.  e., 
within  twenty  miles  of  the  General  Post  Office,  to  be 
exercised  by  that  Court. 

Registrar  and  Bailiff.] — By  sect.  5  of  the  10  k  11  Vict.  Registrar  and 
c.  102,  the  clerk  of  the  county  court  is  to  perform  the  ^**^*^ 
duties  of  registrar ;  and  the  high  bailiff  and  his  assistants 
those  of  messenger  under  the  former  act. 

Counsel  and  Attornies.] — In  making  applications  to  Counsel  and 
the  court,  parties   need  not  employ  either  counsel  or  attomies. 
attorney  {d). 

Fees.] — For  the  fees  which  are  to  be  paid  on  proceed-  Feci, 
ings  under  the  act,  see  the  order  of  the  Commissioners  of 
the   Treasury,  dated  the  31st  December,    1867,    ante, 
p.  41. 

Application  and  Summons  to  Debtor.] — Any  creditor  Application 
who  nas  obtained  a  judgment  for  a  sum  not  exceeding  and  summona 

may  be  removed   into  a  superior  in  execution,  in  respect  of  any  debtt 

court,  and  proceedings  be  taken  as  amounting  to  fiO/.,  exclusive  of  costs, 

on  a  judgment  in  such  court  (County  he  may  obtain  a  judgment  summons 

Court  Act,  1856,  s.  49).    The  same  requiring  him  to  appear  before  the 

remarks  will  apply  to  such  cases  of  Bankruptcy  Court  tor  examination, 

tort  as  may  be  transferred   to  the  and    thereupon    may   be    made    a 

county  courts  under  County  Court  bankrupt      Bankrupt    Act,    1861, 

Act,  1867,  s.  10.  s.  76. 

In    cases    where    the    judgment  (c)  24  &  25  Vict.  c.  134,  ss.  19 

creditor  is  at  the  time  entitled  to  and  I. 

issue  a  ea.  ta.t  or  charge  the  debtor  {d)  S  it  9  Vict.  c.  127,  s.  6. 

P.N.  Y 
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^A»  ^  sot,  besides  costs,  may,  on  application  in  writing,  in  tbe 
form  giTwi  in  the  schedule  to  the  act  (e),  obtain  from  the 
registrar  of  the  court  of  the  district  within  which  the 
debtor  resides  a  sununons  requiring  him  to  appear  before 
the  court,  and  answer  such  questions  as  are  put  to  him 
touching  his  not  haying  paid  the  debt  (/). 

itBOM.  Witmesses.} — ^Witnesses  whose  eridence  is  matmal,  may 

be  soDMnoned  in  the  same  way  as  they  might  be  under 
the  Protection  Act,  7  &  8  Vict  c.  96  (^).  Although 
this  act  is  repealed  by  the  "Bankruptcy  Act,  1861/ 
Sched.  G-,  its  proyiacms  (as  extended  by  the  8  &  9  Vict 
c  127,  to  proceedings  under  it)  are  still  in  force  so fitfM 
respects  such  proceedings. 

£ra«wa/>(m.]— On  the  appearance  of  the  debtor  before 
the  judge  at  the  time  appointed  in  the  summons,  he  is  to 
be  examined  by  the  ju^^ ;  and  if  the  creditOT  thinks  fit, 
he  may  interro^te  him,  touching  the  manner  and  time 
of  his  contracting  the  debt,  the  means  and  prospect  d 
payment  he  then  had,  the  property  or  means  of  payaff* 
he  still  has  or  may  haye,  and  the  disposal  he  ™*y^ 
mmde  of  any  property  since  contracting  the  debt  The 
creditor  may  also  be  examined  by  the  judge^  if  he  thima 
fit,  touching  his  claim  against  the  di^itor ;  and  if  w 
debtor  thinks  fit,  be  interrogated  by  him,  touching  the 
claim  (A). 

Ordfr  far  PaymeML}—The  judge  may  make  an  order 
on  the  debtor  for  die  payment  of  me  debt  by  instahnenta 
or  otherwise  (»). 

Commitment^— 1£  the  debtor  does  not  attend  as  lequW 
by  the  summons,  and  does  not  allege  a  sufficient  excuse 
for  not  attending,  or  if  attending,  he 
WbeiL  Shall  refiise  to  disclose  his  property,  or  his  transac- 

tions respecting  the  same,  or  respecting  the  con- 
tracting of  the  debt  (t) ; 
Or  shaU  not  make  answer  thereof  to  the  satidax^^ 
of  the  commissioner  or  court ; 


Order  far  pay- 
Bcau 


Commitment 


(e)  App.  The  application  should 
be  sigoed  by  the  cmlicor ;  if  by  his 
attorney,  it  is  insufficient  Re  — , 
7L.T.  118. 

(/)8&9Vict.cl27,  8.  1.    See 


form  of  summons,  App.        .  ^_^ 
(g)  Ib.B.2S.    See  fond  of  unn- 

roons,  App. 

(A)  lb.  s.  1.  ^     . 

(i)  lb.    See  forms  of  ortler.App. 
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Or  shall  appear  to  such  commissioner  or  comi;  to  Chap.  XXVI  I. 
have  been  guilty  of  fraud  in  contracting  the  debt ;    — — — 
Or  of  having  winullv  contracted  it  without  reason- 
able pro^ct  of  bemg  able  to  pay  it ; 
Or  of  having  concealed  or  made  away  with  his  pro- 
perty in  order  to  defeat  his  creditors ; 
Or  if  he  appears  to  have  the  means  of  paying  the 
same  by  instalments  or  otherwise^   and  shall  not 
pay  the  same  at  such  times  as  the  oommissioner 
or  court  shall  (nrder,  o/'as  the  court  shall  have 
QBdered  in  which  the  original  judgment  shall  have 
been  obtained  or  order  made ; 
Then  ihe  judge  may  order  such  debtor  to  be  committed.  Form  of. 
for  any  time  not  exceeding  forty  days  (jk)y  to  the  common 
gaoly  wherein  the  debtors  und^  judgment  and  in  execu- 
tion of  the  superior  courts  of  justice  may  be  confined, 
within  the  county,  city,  borough  or  place  in  which  such 
debtor  is  resident,  or  to  any  outer  gaol  or  debtor's  prison 
within  the  same  county,  city,  borough  or  plaoe  which 
shall  by  any  declaration  of  one  of  her  Majesty's  principal 
eecretaries  of  state  be  allowed  as  a  place  of  imprisonment 
under  the  act,  so  long  as  such  declaration  shall  remain  in 
force  and  unrevoked  (/). 

The  order  need  not  be  under  seal  (m).  It  is  sufficiently 
certain  if  it  directs  that  the  party  be  imprisoned  for  forty 
days,  though  it  bears  no  date  and  does  not  say  from  what 
time  the  imprisonment  shall  commence  (oi). 

It  has  b^n  doubted  whether  an  order  of  commitment 
upon  non-payment  at  the  time  ordered,  can  be  embodied 
in  the  origmal  order  to  pay  (») ;  and  it  has  been  decided 
that  when  an  order  has  been  made  for  payment  by  instal- 
ments which  is  neglected,  the  judge  cannot  grant  a 
warrant  for  commitment  against  the  debtor,  without  first 
summoning  him  to  show  cause  why  he  has  omitted  to 
comply  with  the  order  (o).    In  the  case  of  non-payment 

(k)  See   fonns  of  order,   A  pp.  Kinntng,  4  C.  B.  529.      It  would 

The  duration  of  the  imprisonment  seem  it  cannot,  firom  the  case  of 

runs  from  the  time  at  which  the  Abley  v.  Dale^  1  L.  M.  &  P.  626 ; 

prisoner  is  actually  lodged  in  gaol.  S,  C,  20  L.  J.,  C.  P.  33. 
Eg  parte  Foulket,  15  M.  &  W.  612 ;  (o)  Ex  parte  Kirming,  4  C.  B.  507  I 

Re  Bawdier,  12  Q.  B.  612.  S,  C,  10  Q.  B.  730  ;    Kintting  t. 

(/)  8  &  9  Vict,  c  127,  B.  1.  Buchanan,  8  C.  B.  271 ;  S.  (X,  18  L. 

(m)  Bowdler't  Case,  12  Q.  B.  612,  J.,  C.  P.  352.    See  also  Jbley  r. 

oyemiling  Re  Fletcher,  1   D.  &  L.  Dale,  ante ;  Dixon  ▼.  Hambrook,  1 5 

726.  L.  T.  662. 

(n)  Per  Cresswell,  J.,  Ex  parte 

t2 
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Execotioo  of 
order. 


Oat  of  juris- 
diction. 


Wearing 
apparel,  &c. 


Imprisonment 
no  satisfaction. 

Discharge  on 
payment. 


Execution  of  Order. 

the  practice  ia  to  iesae  and  serve  a  rale  nisi  vmou  the 
debtor,  calling  on  him  to  show  cause  why  the  debt  his 
not  been  paia(p).  The  debtor,  on  the  receipt  of  this, 
may  admit  the  debt  and  consent  that  an  order  ahftU  be 
made  for  its  payment  in  the  manner  agreed  upon. 

Execution  of  Order.]— The  bailiff  to  whom  tbe  orda 
is  issued  is  empowered  to  take  the  body  of  the  person 
against  whom  the  order  is  made,  and  all  constables  and 
ouier  peace  officers  within  their  several  jurisdicticHis  miist 
aid  in  the  execution  of  every  such  order ;  and  no  protec- 
tion, or  interim  or  other  order  issuing  out  of  any  court  of 
bankruptcy  or  for  the  relief  of  insolvent  debtors,  nor  anj 
certificate  obtained  after  such  order  for  imprisonment 
under  the  act,  is  available  to  any  debtor  impriscmed  under 
such  order  (f).  The  warrant,  being  backed  b^  a  justice, 
may  be  executed  in  his  district  out  of  the  jurisdiction  d 
the  court  firom  which  it  issued  (r). 

The  wearing  apparel  and  bedding  <rf  the  debtor  or  his 
&mily,  and  the  tools  and  implements  of  his  trade,  not 
exceeding  in  the  whole  the  value  of  5L,  are  exempt  from 
seizure  (^s). 

The  imprisonment  does  not  operate  as  a  satisfactioii  or 
extinguishment  of  the  debt  or  demand ;  but  any  person 
imprisoned  who  has  paid  or  satisfied  the  debt  or  demand 
or  the  instalments  thereof  payable,  and  the  costs  remain- 
ing due  at  the  time  of  the  order  of  imprisonment  being 
made,  and  all  subsequent  costs,  may,  upon  entrv  of  siwi 

Eayment  indorsed  on  the  order  signal  by  the  plaintiff  or 
is  attorney,  be  discharged  out  of  custody  by  leave  of  ^ 
judge  (<)• 


(p)  See  form,  A  pp. 

(«)  lb.  8.  8. 

(?)8&9Vict.c.l27.t.2. 

(/)    lb.  8.  3. 

(r)  lb.  t.  22. 
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JuTudiction.'] — In  order  to  prevent  frauds  practised  JurudicUon. 
upon  creditors  by  their  debtors  leaving  this  country,  and 
to  ^ve  a  more  expeditious  mode  of  arrest  (a),  stat.  14  & 
15  Vict.  c.  52,  gives  a  power  to  the  District  Commis- 
sioners of  BanKruptcy,  and  also  to  the  countv  court 
judges,  except  those  acting  in  the  counties  of  Middlesex 
and  Surrev,  upon  application  on  behalf  of  creditors,  and 
due  prooi  of  a  debt  to  the  amount  of  20/.,  to  issue  a 
warrant  to  the  high  bailiff  for  his  arrest.  As  the  mode 
of  proceeding  betore  the  judge  of  the  county  court  is 
similar  to  that  under  the  1  &  2  Vict.  c.  110,  s.  3,  which 
directs  how  such  an  application  shall  be  made  to  a  judge 
of  a  superior  court,  reference  may  be  had  to  the  practice 
under  the  latter  act  (&). 

Application  and  Proof  of  Debt.']  —  The  application  Application 
may  be  made  by  the  creditor  or  by  any  one  on  his  behalf;  J°^  proof  of 
it  must  be  accompanied  by  an  affidavit,  which  must  be 
intituled  in  one  of  the  superior  courts  of  common  law,  and 
must  be  made  either  by  the  creditor  or  any  other  party. 


(a)  See  this  act,  App.  Before  it 
passed,  the  arrest  of  an  absconding 
debtor  could  be  procured  only  by 
application  to  a  judge  of  one  of  the 
superior  courts  (see  1  &  2  Vict  c. 
110,  s.  S).  So  that  if  the  debtor 
were  in  the  country,  and  more  espe- 


cially if  he  were  near  the  coast,  he 
would  have  opportunity  to  effect  an 
escape  before  the  writ  of  capiM  for 
his  arrest  could  be  procured. 

(6)  See  1  Chit.  Arch.  750  el  $eq. 
(llth  ed.) 
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Paet  L  In  cases  in  which  affirmatioQ  is  received  by  law,  pitM^  by 
affirm atioD  is  allowable. 

The  affidavit  must  state  that  a  debt  of  20iL  or  upwards 
is  owing  to  the  creditor  who  applies,  and  is  then  pajaUe 
from  the  person  or  persons  against  whom  the  application 
is  made,  and  that  there  is  probable  cause  for  beHeviiig 
that  the  debtor  or  debtors,  unless  he  or  they  be  forthwith 
apprehended,  is  or  are  about  to  quit  England  with  intent 
to  avoid  or  delay  such  creditor,  or  with  intuit  to  remain 
out  of  the  jurisdiction  of  the  courts  of  law  in  Elngland  so 
long  that  thereby  he  will  or  may  be  delayed  in  the  re- 
covery of  his  debt  (c). 

The  affidavit  may  be  sworn  before  a  CommisBioner  of 
the  Court  of  Bankmptcy  acting  for  any  district  in  the 
country  or  the  judge  of  any  district  county  cout,  or 
before  any  person  having  authority  to  administer  oaths 
in  any  of  the  courts  of  law  (rf). 

WnraBtsnd  Warrant  and  ArrestS] — Upon  the  judge  being  satis- 

^'^^^  fied  that  the  necessary  £ftcts  are  px>ved  (e),  he  may  gant 

a  warrant  to  the  high  bailiff  fimr  the  af^rehensioa  of  the 
debtor. 

The  warrant  must  be  in  the  form  and  indorsed  in  the 
manner  q>ecified  in  the  schedule  to  the  act,  and  most 
bear  date  of  the  day  on  which  it  is  issued  (/)•  It  must 
also  be  indorsed  with  the  amount  of  the  debt  and  costs 
claimed  by  the  plaintiff  in  the  same  manner  as  writs  of 
capias  are  now  indcn-sed  {g\  On  payment  of  the  amonnt 
indorsed  all  proceedings  will  be  stayed,  and  the  porson 
arrested  may  be  discharged  fixnn  custody,  and  he  is  at 
liberty  afl^-wards  to  tax  the  costs  so  indorsed  as  if  be  had 
been  arrested  under  a  writ  oi  comas  (hy 
How  CTcqrtcd,  The  warrant  may  be  executed  by  liie  high  bailiff  at  any 
time  within  seven  days  after  its  date,  including  the  day  of 
date,  and  the  high  bailiff  nrast  detain  the  debtor  until  he 
has  girea  bail  according  to  the  practice  of  the  soperior 
ooorts,  or  mtil  he  has  paid  the  debt  and  costs  indorsed  <m 
the  warrant,  or  he  is  otherwise  discharged  fay  Am  ooorae 

(0  14  &UVict.c52,t.  1.    A  CO  14  &  15  Vict,  c  53,  s.]. 

dtbt  attached  a  eke  haadi  of  m  gar-  {g)  Tbis  indaweieBt  on  the  wnt 

mhre  b  not  witfatn  the  pffonaioQ ;      of  cepiiw  ie  giwen  in  the  edieAiie  ef 


i7«rwr  V.  £«/.  SR.  ft  S.  8]8,ile-  the  1  ft  2  Vict. c  ]  10.    The  forai  of 

cided  OD  the  1  &  2  Vict,  c  llO^s. 2.  it  k  abo  givem  in  the  schedule  t» 

{d)  14  ft  15  Vict,  c  52,  a.  2.  the  14  ft  15  Vict,  c  52»  and  ariB  be 

(O  These  hare  been  already  men-  Iboad  in  f3kt  App. 

tiooed  aa  ntetmuj  to  the  affidarit.  (A)  14  ft  16  VicL  c  52,  a.  7« 
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of  law.  A  copy  of  the  warrant  must  be  served  on  the  Ch.  xxviii. 
debtor  (t ).  The  warrant  may  be  executed  in  wiy  part  of 
England ;  but  a  bailiff  may  not  be  required  to  execute  it 
out  of  the  district  of  the  court  for  which  he  has  been  ap- 
pointed, but  if  the  person  against  whom  Uie  warrant  is 
granted  cannot  be  found  withm  the  district  of  the  court  by 
uie  judge  of  which  it  is  granted,  the  bailiff  must  forthwith 
transmit  it  to  the  bailiff  of  any  other  county  court  within 
the  district  of  which  the  party  then  is  or  is  believed  to  be, 
and  the  last-mentioned  bailin  is  authorised  and  required 
to  execute  it,  and  otherwise  to  act  in  the  matter  m  all 
reroects  as  if  the  warrant  had  been  directed  to  him  by  the 
ju^e  of  the  court  of  which  he  is  the  bailiff  {*). 

The  person  to  whom  the  warrant  is  directed  must,  im- 
mediately on  its  being  executed,  indorse  a  certificate  upon 
it  of  the  time  and  jHace  where  the  debtor  was  arrested ; 
and  the  production  of  the  warrant  and  certificate  to  the 
slieriff  01  the  county  where  the  warrant  issued,  or  to  the 
keeper  of  the  gaol  of  the  county,  is  a  sufficient  authority 
to  tne  sheriff  or  keeper  to  detain  the  debtor  until  he  is  dis- 
charged by  due  course  of  law  (/)• 

FeesJ^ — The  fees  which  may  be  taken  in  respect  of  the  Feet. 

{HTOceedrngs  and  warrant  are  specified  by  schedule  B.  of 

the  14  &  15  Vict.  c.  52  (m),  ana  are  as  follows : — 

To  the  attorney,  for  preparing  die  affidavit  of  debt,  and  ahowing  it  »'    d, 
that  the  debtor  is  about  to  abscond,  and  oath  -  -    0  10    0 

To  the  same,  for  attending  to  issue  the  warrant  -  -    0    6    8 

To  the  derk  of  the  county  court  on  the  iitning  of  a  warrant       .040 
To  the  party  executing  the  warrant,  for  the  caption    -  -    1     1    0 

To  the  same,  for  every  mile  from  the  place  where  the  warrant 
shall  be  issued  to  the  place  where  it  shall  be  executed,  a  further 
sum  of-  •  -  .  -  .006 

To  the  same,  for  every  mile  from  the  place  where  the  debtor  shall 
be  arresteid  to  the  gaol  where  he  shall  be  lodged,  the  further 
turn  of      -  -  -  -  -  -010 

The  above  fees  may,  however,  be  altered  by  the  Secre- 
tary of  State  with  the  consent  of  the  Commissioners  of 
the  Treasury  (n).  The  costs  of  the  writ  of  summons  are 
left  as  befinre  (o). 

CoUs  of  Warrant  anrf-^rrw^.]— The  costs  of  and  at-  Coatsof 
tending  tne  warrant  and  arrest  are  costs  in  the  cause,  warrant  and 

arrest* 

(0  14  9t  n  Vict.  c.  ^2,  s.  1.  (m)  lb.  s.  U. 

{k)  Rule  277.  (n)  Ibid. 

(0  14  U  15  Vict,  c  52,  a.  4.  {o)  Ibid. 
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But  no  costs  will  be  allowed  to  a  plaintiff  unless  the  court 

or  its  officer  is  satisfiedy  by  affidavit  or  otherwise,  that  the 
plaintiff  had  good  reason  to  believe  that  he  would  pro- 
bably have  failed  in  causing  the  defendant  to  be  arrested 
if  he  had  proceeded  in  the  first  instance  by  application  to 
a  judge  of  one  of  the  superior  courts  for  a  writ  ofcajm^ 
without  first  applying  to  a  judge  of  the  county  court  (p). 

Liability  and         Liability  and  Protection  of  Bailiff. "l  —  The  bailiff  to 
Eir  ft^'°°  ^^     whom  the  warrant  is  directed  is  subject  to  the  jurisdiction 
*  of  the  court  in  which  the  action  is  brought,  or  of  anj 

judge  thereof,  and  is  responsible  to  them,  and  also  to  the 
person  at  whose  suit  it  issued,  for  its  due  execution,  in 
the  same  manner  as  sheriffs  are  responsible  for  the  exe- 
cution of  writs  of  capias  ;  he  is  also  entitled  to  the  same 
protection  as  8heri£»  are  entitled  to  on  executing  such 
writs  (9). 

Writ  of  capias.  ^''^l  of  Capias."] — The  warrant  issued  from  the  county 
court  is  only  auxiliary  to  the  process  previously  in  use,  and 
is  void  and  of  no  effect  as  a  protection  to  the  creditor  unless 
a  capias  is  issued  and  served  in  the  manner  provided  bj 
the  act  (r). 

The  creditor,  therefore,  on  whose  behalf  the  wiurrant 
issues,  should  cause  forthwith  a  writ  of  capias  to  issue, 
and  also,  in  cases  where  no  action  is  pending,  most, 
before  the  issuing  of  the  writ  of  capias^  cause  a  writ  of 
summons  to  be  issued  out  of  one  of  the  superior  courts 
against  the  debtor,  and  upon  the  capias  all  mandates  and 
warrants  must  issue  according  to  the  practice  in  use 
under  the  1  &  2  Vict.  c.  1 10,  notwithstanding  the  defendwit 
has  been  arrested  by  virtue  of  the  warrant,  and  the  debtor 
must,  if  in  custody,  be  served  with  the  writ  of  cflmo*  within 
seven  days  fix>m  the  date  of  the  warrant,  including  the 
day  of  the  date ;  and  thereupon  the  debtor  is  deemed  to 
have  been  arrested  by  virtue  of  the  capias^  and  all  pro- 
ceedings must  be  taken  upon  it  as  if  it  had  been  issued 
prior  to  the  issuing  of  that  warrant,  and  the  arrest  had 
been  made  on  the  writ  of  capias,  and  according  to  the 
old  practice  («). 

(p)  14  &  15  VicU  c.  52,  8. 10.  under  g.  S  of  1  &  2  Vict,  c  110  wy 

(q)  lb.  B.  9.  be  made  by  a  judge  of  a  sttponor 

(r)  lb.  8.  a.  court  without  a  fresh  affidavit    Bx- 

(s)  lb.  t.  1.    Where  a  defendant  amined  copies  of  the  affi<l*'|^^ 

hat  been  arrested  under  a  warrant  in  the  county  court  may  be  used  vf 

from  the  county  court  under  this  this  purpose.    Pearce  v.  Jf«rli«,  1» 

section,  an  order  to  hold  to  bail  Jur.  270. 
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If  no  writ  of  cegpias  is  issued  and  served  within  seven   Ch.xxviii. 
days  from  the  date  of  the  warrant,  including  the  day  of  ' 

date,  the  debtor  is  entitled  to  be  discharged  from  custody, 
or  if  the  deposit  has  been  made  with,  or  a  bail-bond  has 
been  given  to  the  oflScer,  then  the  deposit  must  be  returned 
and  the  bail-bond  be  given  up  to  be  cancelled  (t). 

The  issue  of  the  capias  bemg  an  act  of  the  court  not  of 
the  party,  if  the  last  of  the  seven  days  be  a  holiday  on 
whicn  the  coiu*t  cannot  act,  the  application  may  be  made 
on  the  next  day  on  which  the  court  can  act  («). 

Although  the  capias  be  not  issued  and  served  within 
the  seven  davs  the  better  opinion  seems  to  be  that  it 
is  not  therefore  inoperative,  but  may  be  treated  as  a 
valid  capias  under  the  1  &  2  Vict.  c.  1 10  (v).  And  it  is 
clear  that  a  second  capias  may  be  issued  after  the  seven 
days  upon  fresh  materials,  under  the  general  powers  given 
by  the  1  &  2  Vict  c.  110(u;). 

The  statute  directs  not  only  that  the  capias  shall  be 
issued  but  also  that  it  shall  be  served.  It  has  been  held 
that  this  does  not  mean  that  it  shall  be  served  in  all  cases, 
but  only  in  those  cases  in  which  the  defendant  continues 
in  custody  and  does  not  make  the  deposit.  If,  however, 
the  defendant  has  paid  the  debt  and  got  out  of  custody, 
although  the  capias  must  still  be  issued,  it  need  not  be 
served  (ar). 

JEffect  of  Writ  of  Capias."] — As  soon  as  the  debtor  has  Effect  of  writ 
been  arrested,  under  the  writ  of  capias^  the  force  and  o^  capias, 
effect  of  the  warrant  granted  by  the  coimty  court  ceases, 
and  the  sheriff  holds  the  debtor  under  the  writ  of  capias 
as  if  he  had  been  first  arrested  under  it,  or  in  case  he 
has  made  a  deposit  with  the  high  bailiff,  or  entered  into 
the  bail-bond,  then,  upon  delivery  to  the  oflScer  by  whom 
he  was  arrested  of  a  copy  of  the  warrant  granted  by  the 
sheriff  upon  the  capias,  the  officer  must  pay  over  to  the 
sheriff  tne  deposit,  or  assign  to  him  the  bail-bond,  and 
the  sheriff  may  enforce  the  bail-bond  in  his  own  name  or 
assign  it  in  the  usual  manner.  The  sheriff  is  not,  how- 
ever, liable  for  any  default,  misbehaviour  or  miscarriage 

(t)  14  &  15  Vict  c.  52, 8.  6.  considered  and  condemned  a  con- 

(«)  Hugket  ▼.  Or\ffithit  13  C.  B.»  trary  decision  of  the  Exchequer  in 

N.  S.  S24 ;  S.  C^  S2  L.  J.,  C.  P.  47.  Mastert  v.  Johnson,  8  Exch.  63  :  S. 

(v)  WiUiami  ▼.  Gibbons,  4  B.  &  S.  C,  21  L.  J.,  Exch.  263. 

617  ;  S.  a,  83  L.  J.,  Q.  B.  33.  The  (w)  Masters  ▼.  Johnson,  ante. 

Court  of  Queen's  Bench  in  this  case  (x)  Eld  v.  Fero,  17  Jur.  737. 
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Diicharge  of 
defeiMUnt  on 
baU. 


Applicatioii  to 
court  lor  dit- 
charge* 


Arrest  ofabicondiMg  Debtor. 

of  the  person  to  whom  the  wanant  was  addressed,  or  who 
makes  the  arrest  (x). 

Dueharge  of  Defendant  on  BmL\ — Anj  p^son  arrested 
upon  uiy  warrant  may  forthwith,  and  b^ore  the  mm% 
or  the  writ  of  capiae^  pay  the  debt  and  oostB  wfaidi  are 
indorsed  on  the  warrant  to  the  high  bailiff,  or  enter  mto 
a  bail-bond  to  him,  with  two  sufficient  sureties,  fi)r  tbe 
amount  which  is  indorsed  on  the  warrant,  conditioned  to 

Sut  in  special  bail  as  required  by  the  warrant,  or  to  mab 
eposit  of  the  sum  indorsed  on  it,  together  with  \QL  for 
oosts,  and  thereupon  he  will  be  titled  to  be  ^soharged 
from  custody  (y  )• 

Application  to  Court  for  Discharge.'] — Any  penon  fcr 
whose  arrest  a  warrant  has  been  grantea  may,  eitner  before 
or  after  arrest  and  before  the  writ  of  capio*  has  been  lawed, 
apply  to  imy  conmussioner  of  bankru|)^y,  or  coontj  coort 
juoge,  or  to  any  judge  of  the  superior  courts,  or  to  the 
court  mentioned  in  the  affidavit  of  debt  ot  warrant  for  the 
arrest,  fcHr  a  summons  or  rule  calling  upon  the  creditor 
who  has  the  warrant  to  show  cause  why  it  should  not  be 
set  aside  (if  the  application  is  made  before  arrest),  or  why 
the  debtor  should  not  be  discharged  out  of  custody  (if  the 
application  is  made  after  arrest),  and  the  commissioner  or 
judge  may  make  absolute  or  discharge  the  summons  or 
rule,  and  direct  the  costs  of  the  iwplioation  to  be  paid  I? 
either  party,  or  make  such  other  oraer  therein  as  be  thisb 
fit ;  but  such  orda:  may  be  discharged  or  varied  bj  the 
court,  on  application  made  by  either  party  dissatisfied 
with  it  (jr). 

(x>  15  &  16  Vict  c  52,  8.  6.  («)  lb.  t.  8. 

(y)  lb.  ..5. 
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CHAPTER  XXIX. 

ACKNOWLEDGMENTS  BY  MABBIED  WOMEN. 

By  the  19  &  20  Vict.  c.  108,  s.  73,  any  acknowled^ent 
to  be  made  by  any  married  woman,  under  the  3  &  4  \Vill. 
4,  c.  74,  may  be  received  by  a  judge  of  a  county  court,  in 
the  same  manner  as  the  acknowledgment  might  have  been 
received  by  a  judge  of  a  superior  court  (a). 

The  practice  before  a  judge  at  chambers  is  as  follows : — 

The  attorney  employed,  who  must  be  one  in  actual 
practice,  must  ascertain  that  the  woman  acts  voluntarily, 
and  is  fully  aware  of  the  effect  of  the  deed  she  is  to  execute, 
and  that  she  is,  or  that  she  is  not,  to  receive  compensation 
for  its  execution,  so  as  to  enable  him  to  make  the  neces- 
sarv  afl5davit(&). 

He  must  then  bring  her,  with  the  deed,  before  the 
judge,  by  whom  she,  apart  from  her  husband  and  the 
attorney  (c)  employed,  must  be  examined,  touching  her 
knowledge  of  the  deed,  and  as  to  whether  she  freely  and 
voIonkuSy  consents  to  it  (d).  When  the  juc^  is  satis- 
fied, the  attorney  is  called  to  hear  her  formaUy  acknow- 
ledge the  deed,  which  acknowledgment  he  is  required  to 
venfy  by  affidavit  (e\  The  judge  then  signs  a  memo- 
randum, which  should  have  been  previously  prepared  in 
the  mai^n  or  at  the  foot  of  the  deed,  identifying  the 
deed  (/),  and  also  a  certificate  of  the  taking  by  hun  of  the 
acknowledgment,  which  should  be  prepared  ready  on  a 
separate  piece  of  parchment  (g\ 

By  this  certificate  the  judge  states  that  the  woman  was 
at  the  time  of  full  age  and  comptent  understanding.  If 
the  judge  has  any  doubt  on  this  point,  it  would  appear 
that  he  must  satisfy  himself  by  reference  to  the  certificate 

(a)  The  8  &  4  WUl.  4,  c  74,  and  (c)  R.  G.,  H.  T.,  1834. 

the  necessary  forms,  will  be  found  in  (</)  3  &  4  Will.  4,  c.  70,  s.  80. 

the  Appendix.    See  also  Macqueen  (e)  See   form  of  affidavit,   App. 

on  Husband  and  Wife,  Part  X.,  in  Reg.  Gen.,  Mich.  Term,  1862;   Ex 

which  the  practice,  under  the  3  &  4  parte  Hall,  19  C.  B.,  N.  S.  369. 

Will.  4,  c.  74,  is  stated  very  fully.  (/)  3  &  4  Will.  4,  c.  70,  s.  84. 

(6)  See  form,  App.  {g)  Ibid. 
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Paet  I.  of  the  attorney  or  other  person  who  has  been  able  to 
certify  to  the  fiict,  and  act  according  to  his  discretion;  for 
the  act  does  not  require  him  to  be  satisfied  in  any  particular 
manner  on  the  point,  nor  direct  him  to  examine  the  woman 
herself  on  the  point,  as  it  does  with  regard  to  her  acting 
Toluntarilj  or  not.  The  fiu^,  howeyer,  as  to  age  must  be 
positively  stated.  In  a  case  where  the  certificate  expressed 
only  a  belief  on  the  point,  it  was  not  allowed  to  be 
filed  (A). 

The  attorney  should  forthwith  file  the  certificate  of  the 
judge,  and  his  own  affidavit  verifying  the  signature  to 
the  certificate  («),  at  the  office  of  the  registrar,  at  Lancaster- 
place,  Waterloo  Bridge ;  for  should  a  lunar  month  be 
allowed  to  elapse  without  its  being  filed,  an  order  of  a 
judge  must  be  obtained  to  authorize  ^e  r^strar  to 
receive  it. 

The  certificate  and  affidavit  are  examined  most  carefblly 
by  the  registrar,  and  if  not  found  correct  they  are  to  be 
returned  by  him.  The  certificate  can  only  then  be  amended 
by  an  order  of  the  court.  A  memorandum  of  the  receipt 
of  the  certificate  and  affidavit  will  be  given  at  the  regis- 
trar's office,  which  memorandum  must  be  given  up,  upon 
application  for  the  office  copy  of  the  certificate.  This 
copy  is  to  be  received  as  evidence  of  the  acknowledgment 
of  the  deed  to  which  it  refers. 


(*)  Re  CoMniry,  8  Scott,  147.  (I)  3  &  4  Will  4,  c  70,  f.  M. 
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CHAPTER  XXX. 

PBOBATE  AND  ADMtNISTRATION. 


JuBTSDionoir,  388. 
Rules  of  Pbaoticb,  385. 
Forms,  33d. 
Affidatit,  336. 

ApPUOATIOir    WHBRB    CaYBAT 
U>DQBDy  336. 

Applioation  for  Rbtocation 
OF    Probatb  or  Adminis- 

TRATIONy  337. 

Whbrb  Application  for  Pro- 
batb,   ko,    MADB   TO    PrIN- 

oiPAL  Rbgistbt,  388. 
NoncB  of  Applioation,  338. 
Sbryiob  of  Notices,  339. 


Production  of  Documents, 
339. 

The  Decrbb,  339. 

Enforcement    of     Decrbb, 
340. 

Certificate  of  Decree,  340. 

Proting  a  Will  in  Solemn 
Form,  340. 

Appeal,  341. 

Administration    pbndbntb 
Lite,  342. 

Jury,  342. 

Fees  of  Court,  343. 

Costs  of  Proctors,  &c.,  343. 


Jurisdiction.'] — The  contentious  jurisdiction  of  the  Court  Jurisdiction, 
of  Probate  is  given  to  the  county  courts  by  the  20  &  21 
Vict.  c.  77,  as  amended  W  the  21  &  22  Vict  c.  95,  s.  10, 
Where  it  anpears  hj  affidavit,  to  the  satis&ction  of  a 
registrar  of  tne  principal  registry,  that  the  testator  or  in- 
testate in  respect  of  whose  estate  a  ^rant  or  revocation  of 
a  grant  of  probate  or  letters  of  administration  is  applied 
for,  had  at  tne  time  of  his  death  his  fixed  place  of  abode 
in  one  of  the  districts  specified  in  Schedule  (A.)  to  the 
Court  of  Probate  Act,  and  that  the  personsJ  estate  in 
respect  of  which  the  probate  or  letters  of  administration 
have  been  granted  (exclusive  of  what  the  deceased  was 
possessed  of  or  entitled  to  as  a  trustee,  and  not  beneficially, 
but  without  deducting  anything  on  account  of  the  debts 
due  and  owing  from  the  deceased,)  is  under  the  value  of 
200/.,  and  that  the  deceased  at  the  time  of  his  death  was 
not  seised  or  entitled  beneficially  of  or  to  any  real  estate  of 
the  value  of  300/.  or  upwards,  the  judge  of  the  county 
court  having  jurisdiction  in  the  place  in  vmich  the  deceased 
had,  at  the  time  of  his  death,  his  fixed  place  of  abode. 
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Fast  L  sluJl  fasre  the  oontentious  jurisdictioii  and  authority  (^  the 
Court  of  Probate  in  respect  of  questions  as  to  the  gmt 
and  rerocadon  of  probate  and  letters  of  administratioD,  in 
wmt  tkcve  ii  aqr  cm^bBtdiam.  im  idation  thereto  (a). 

The  statements  cootained  in  dda  afidsfii  as  to  the 
]»laoe  <^  abode  and  state  of  the  property  of  the  testiteflf 
intestate  are  oonclosiTe  for  the  purpose  of  giving  juriadfe- 
tioo  to  the  countTCourt,andanym:ant  of  probate  or  letteis 
of  adminiitration  made  in  comphance  with  the  decree  of 
the  judge  is  not  liable  to  be  recalled,  revoked,  or  otherwise 
impe:kched,  bv  reason  that  the  testator  or  intestate  had  no 
fixed  place  oi  abode  within  the  jurisdiction  of  such  judge, 
or  within  any  of  the  districts  mentioned  in  Schednle  (A,) 
of  the  act  at' the  time  of  his  death,  or  that  the  state  of  the 
property  was  not  such  as  to  give  jurisdiction  to  the  county 
court ;  but  the  judge  upon  its  being  shown  to  him  that  the 
statements  in  the  affidavit  as  to  the  state  of  the  propertj 
of  the  deceased  and  his  abode  at  the  time  of  his  deatn  are 
not  correct,  or,  if  correct,  are  not  such  as  to  authome  the 
judge  to  exercise  the  contentious  jurisdiction,  must  staj 
the  proceedings,  leaving  the  party  to  apfdy  to  tiie  Court 
of  Probate  in  the  matter,  and  may  mt^e  such  order  as  to 
the  costs  of  the  proceedings  befisre  him  as  he  may  think 
just  (A). 

"Where  application  for  the  ^rant  or  revocation  of  a  grant 
of  probate  or  letters  of  administration  is  made  throogh  the 
principal  registry,  the  jnd^  of  the  Court  ci  Probate,  u 
any  contentious  matter  anse  out  of  the  applicatioii»  and 
the  state  of  the  property  and  the  jJace  of  abode  of  the 
deceased  be  such  as  to  give  contentious  jnrisdictioii  tothe 
judge  of  a  ooimty  ootul,  may  send  the  cause  to  sudi  cooitv 
and  the  judge  tlvsreof  may  proceed  therein  as  if  the  appli- 
cation and  cause  had  been  made  to  and  arisen  in  his  court 
in  the  first  instance  (c). 

If  a  district  registrar  is  doubtfiil  whether  probate  or 
letters  of  administration  should  be  granted,  or  if  any  qu^ 
tion  arise  in  rekticm  to  the  grant,  or  application  for  the 
gprant,  he  is  to  transmit  a  statement  of  the  matters  in  (men- 
tion to  the  registrars  of  the  Court  of  Probate.    Tnese 

(a)  21  ft  22  Vict  c.  96,  t.  10.  C,  82  L.  J.,  Prob.  Mit  SiAioLS. 
Tbe  Probate  Court  wiU  leave  it  to  (b)  20  &  21  Vkt.  &  77,  ■•  ^' 

tlie  judge  of  tbe  county  court  to  (c)  lb.  a.  69,  as  amended  by  218 

decide  wbether  the  case  shall  be  22  Vict,  a  96,8. 12.    Norritr,Jff^ 

tried  bj  biro  with  or  without  a  Jury.  ubi  tnpra, 
Norrit  ▼.  Allen,  2  8.  &  Tr.  601 ;  S. 
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officers  most  on  this  obtain  the  directions  of  the  judge  in  Chap.  XXX. 
the  matter^  who  maj  direct  the  district  registrar  to  proceed 
according  to  his  instructions,  or  may  forbid  anj  further 
proceedings  by  the  district  registrar,  leaying  the  party  to 
apply  to  the  Court  of  Probate  for  the  grant,  or  to  a  county 
court,  if  the  case  be  within  its  jurisdiction  {d\ 

The  judge  of  the  county  court,  before  wnom  any  dis- 
puted question  is  raised  relating  to  matters  and  causes  tes- 
tamentaiy  under  the  act,  has,  aolneot  to  any  rules  or  orders 
made  under  the  act,  all  the  jurisdiction,  power  and  autho- 
rity to  decide  the  some  and  enforce  judgment  therein,  and 
to  enforce  orden  in  relation  thereto,  as  he  has  in  an  ordi- 
nary actkm  brought  before  him(e). 

AD  business  not  included  in  the  expression  *^  common 
toftm  business,''  as  interpreted  in  the  act,  except  the  warn- 
ing o(  caveats,  is  contentious  business  (/)« 

Ruks  of  Practiced] — The  county  court  judges  ap-  Rules  of 
pomted  under  the  19  &  20  Vict,  a  108,  s.  32,  to  frame  P«c<>cc. 
rules  and  orders  for  regulating  the  practice  of  the  county 
courts,  may  frame,  and  from  time  to  time  amend,  rules 
and  orders  for  regulating  their  procediure  and  practice  in 
proceedings  under  the  act  These  must  be  certified  under 
the  hands  of  such  judges,  or  any  three  or  more  of  them, 
to  ih^  lord  chancellor,  who  may  allow,  disallow,  or  alter 
them^  and,  when  allowed,  they  are  to  be  in  force  in  eyery 
county  court  from  a  day  to  be  named  by  the  lord  chan- 
cellor (g). 

They  must  also  be  laid  before  both  houses  of  parliament 
within  one  month  after  the  making  of  them,  or,  if  parlia- 
ment is  not  sitting,  within  one  month  from  the  commenoe- 
ment  of  the  then  next  sessions  (A).  Under  this  power 
rules  haye  been  framed,  which  are  giyen  in  the  Appendix, 
p.  737. 

The  rules  and  practice  of  the  Court  of  Probate,  where 
rules  haye  not  been  made  for  proceedings  in  the  county 
courts,  are  to  be  followed  so  far  as  they  are  applicable  (t), 
and  generally  the  practice  and  forms  oi  the  county  courts 
are  to  be  adopted  so  fiur  as  they  are  applicable,  mutatis 
mutandis  (i). 

(rf)  20  &  21  Vict  c.  77,  s.  50.  (g)  lb.  b.  60. 

(0  lb.  I.  56.  {h)  lb.  8.  119. 

(/)  lb.    8.    2;    and    CoDtentious  (I)  County  Court(Probate)  Rules, 

Rules    of   the   Court    of   Probate,  No.  12. 
No.  3.  (fr)  lb.  No.  13. 
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Part  I. 

Forms. 


Probate  and  Administration. 

Forms.'] — Forms  are  annexed  to  the  county  court  rules, 
which  are  to  be  followed  as  nearly  as  the  circumstances  of 
each  case  will  allow  (/). 


Affidavit. 


Application 
where  caveat 
lodged. 


The  Affidavit.^—The  affidavit  necessary  to  be  made  to 
give  the  judge  of  a  county  coiuii  jurisdiction  in  conten- 
tions matters,  must  show  that  the  deceased  had  at  the 
time  of  his  death  his  fixed  place  of  abode  in  one  of  the 
districts  set  forth  in  Schedule  (A.)  to  the  Court  of  Pro- 
bate Act,  and  that  the  personal  estate  in  respect  of  which 
probate  or  letters  of  administration  are  to  be  or  have  been 
granted,  was  at  the  time  of  his  death  under  the  value  of 
200/.  This  amount  is,  however,  exclusive  of  any  property 
the  deceased  may  have  been  possessed  of  or  entitled  to  as 
a  trustee  and  not  beneficially,  but  it  must  be  inclusive  of 
debts  due  and  owing  fix)m  the  deceased. 

The  affidavit  must  also  show  that  the  deceased  was  not 
at  the  time  of  his  death  seised  or  entitled  beneficially  of 
or  to  any  real  estate  of  the  value  of  300/.  or  upwards. 

Unless  one  of  the  registrars  of  the  principal  registry  is 
satisfied  that  the  statements  in  the  affidavit  are  correct, 
the  county  court  has  no  jurisdiction. 

The  affidavit  must  be  taken  to  the  office  of  the  prin- 
cipal registry  of  the  Court  of  Probate  in  Doctors'  Com- 
mons, London,  for  submission  to  one  of  the  registrars,  by 
whom,  if  satisfied  therewith,  a  minute  to  that  eflfect  is 
entered  on  the  books  of  the  court,  and  an  office  copy  of 
the  minute  is  given  to  the  party,  who  must  file  it  in  the 
county  court  having  jurisdiction  in  the  matter. 

The  fees  payable  in  the  principal  registry  are  2s.  6d.  for 
filing  the  affidavit,  2s.  6d.  for  the  entry  of  the  minute,  and 
2s.  6d.  for  the  office  copy  thereof. 

Application  where  Caveat  lodged.] — Where  a  caveat 
against  the  grant  of  probate  or  letters  of  administration  is 
iMged  in  anv  district  registi^,  the  district  registrar  must 
send  a  copy  tnereof  to  the  registrars  of  the  principal  regis- 
try (m),  and  one  of  such  registrars  shall  send  by  post  a 
warning  signed  by  himself,  and  directed  to  the  person  who 
entered  it,  at  the  address  mentioned  in  the  caveat  (n).     If 


(0  See  App. 

(»i)20&21  Vict  c.  77.  8.  53. 

(n)  Rules  for  Court  of  Probate  in 


Contentious  Business.  No.  10.   See 
Appendix. 
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the  party  appear  to  the  warning,  the  contentious  business  Chap.  XXX. 
is  to  be  held  to  have  commenced  (o). 

The  person  applying  for  the  probate  or  letters  of  ad- 
ministration, if  the  state  of  the  property  and  place  of 
abode  of  the  deceased  were  such  as  to  give  the  conten- 
tious business  to  a  county  court,  must  make  the  affidavit 
before  mentioned,  and  may  then  apply  for  a  decree  to  be 
made  in  the  matter  to  the  judge  of  the  county  court 
havine  jurisdiction  in  the  place  where  it  has  been  sworn 
that  the  deceased  had,  at  tne  time  of  his  death,  a  fixed 
place  of  abode  ( p). 

The  application  must  be  made  in  writing  upon  a  stamp 
of  16«.  8a.,  according  to  a  form  annexed  to  the  rules  {g). 

The  person  who  has  applied  for  the  grant  of  probate  or 
letters  of  administration  is  to  be  deemed  the  pliuntiff,  and 
the  person  who  has  lodged  the  caveat  is  to  be  deemed  the 
defendant  (r). 

The  applicant  must  lod^  with  the  registrar  the  office 
copy  of  tne  minute  of  the  Court  of  Probate  given  by  that 
court  upon  the  filing  of  the  affidavit  therein,  ante,  336  («). 

Application  for  Revocation  of  Probate  or  Administra^  Application  for 
twmg—Where  a  grant  of  probate  of  a  wUl  or  letters  of  ";^^^^' 
administration  has  been  obtained  in  a  district  re^str^,  the  administration, 
person  who  is  desirous  of  obtaining  its  revocation,  if  the 
state  of  the  property  and  the  place  of  abode  of  the  deceased 
were  such  as  to  ^ve  the  contentious  business  to  a  county 
court,  should  mfdce  an  affidavit  of  the  fiu^  before  men- 
tioned imder  the  head  of  affidavit  (O5  and  then  apply  to 
the  jud^  of  the  county  court  having  jurisdiction  m  the 
place  where  it  has  been  sworn  that  the  deceased  had,  at 
the  time  of  his  death,  his  fixed  place  of  abode  (u).     The 
application  must  be  in  writing,  upon  a  stamp  of  16#.  8c/., 
according  to  the  form  annex^  to  the  rules  (tr). 

The  person  making  the  application  for  revocation  of 
the  grant  is  to  be  deemed  tne  plaintiff,  and  the  person 
against  whom  the  application  ^is  made  is  to  be  deemed  the 
defendant  (or). 

The  applicant  must  lodge  with  the  registrar  the  office 

(0)  Contentious  Rules  of  the  Court  («)  lb.  Na  4. 

of  Probate,  No.  12.  (0  21  &  22  Vict.  c.  95,  s.  10. 

(p)  21  &  22  Viet  0.  95,  s.  10.  (»)  Ibid. 

(q)  County  Court(Probate)RuleSy  (10)  County  Court  (Probate)Ru]es, 

No.  1.  No.  1. 

(r)  lb.  No.  2.  («)  lb.  No.  8. 

P.N.  Z 
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Where  appH- 
cation  for 
probate, 
&€.,  made  to 
principal 
registiy. 


Part  f.  copy  of  the  minute  of  the  Court  of  Probate  given  by  that 
court  upon  the  filing  of  the  affidavit  therein,  antef  336  (^). 
The  registrar  of  the  county  court,  at  the  time  that  he 
issues  notice  to  the  parties  of  the  day  on  which  the  cause 
will  be  heard,  must  give  notice,  acccnding  to  a  form 
annexed  to  the  rules,  to  the  district  registrar  by  whom  the 
probate  or  letters  of  administration  has  been  granted,  to 
produce  the  original  will  or  other  necessary  documents  at 
the  county  court  at  which  the  matter  of  the  aj^lica^ 
will  be  considered  (z). 

Where  Application  for  Probate^  ifc  made  to  Principal 
Registry.'] --In  every  case  application  for  the  grant  or 
revocation  of  a  grant  of  probate  or  letters  of  admini^- 
tion  may  be  made  to  the  principal  r^stry  of  the  Court 
of  Probate,  notwithstanding  that  the  testator  or  intestate 
at  the  time  of  his  decease  had  his  fixed  place  of  abode  in 
the  district  of  a  district  registrar ;  and  if  any  contentioua 
matter  arise  out  of  such  application,  and  it  is  shown  to 
the  Court  of  Probate  that  the  state  of  the  property  and 
place  of  abode  of  the  deceased  were  such  as  to  give  con- 
tentious jurisdiction  to  the  judge  of  a  county  court,  the 
Court  of  Probate  may  send  the  cause  to  such  county 
court  (a). 

Where  a  cause  is  so  sent  to  a  county  court,  the  r^ 
trar,  upon  its  receipt,  without  waiting  for  an  application 
fix>m  the  plaintiff,  must  issue  both  to  the  phuntiffand 
defendant  the  notice  required  to  be  sent  to  those  partaes 
where  application  for  the  grant  or  revocation  of  probate 
or  letters  of  administration  is  made  in  the  first  instance  to 
a  county  court  (6). 

Notice  of  Notice  of  Application.] — Upon  application  being  made 

application.  to  a  county  court  for  die  grant  or  revocation  of  probate  or 
letters  of  administration,  and  upon  the  ofiSoe  copy  <rf  th^ 
minute  of  the  Court  of  Probate  being  filed,  the  registrar 
must  issue  a  notice  to  the  defendant  according  to  Form  (B.) 
annexed  to  the  rules,  and  deliver  a  similar  notice  then  and 
there  to  the  plaintiff  or  his  agent  (c). 

The  notices  are  to  be  issued  ten  clear  days  before  the 


(y)  County  Court  (Probate)  Rules, 
Na  4. 
(m)  Ib.No.r. 
(it)  20  &,21  Vict  c.  77.  t.  69,  as 


amended  by  21  &  22  Vict,  c  95.S.  It 
(6)  CouBtyCourl(Probtte)Rules, 

No.  11. 
(c)  lb.  No.  ♦. 


Digitized  by  VjOOQ  IC 


Probate  and  Administration.  339 

day  on  which  the  judge  proceeds  to  make  a  decree  in  the   Chap.  XXX. 
matter  (d). 

Service  of  Notices.'] — Notices  are  to  be  served  by  a  Service  of 
bailiff  of  the  court,  by  his  delivering  them  to  some  person  n«^»««^ 
at  the  residence  of  the  party^  as  mentioned  in  the  applica- 
tion for  proceedings  («). 

Production  of  Documents.'] — The  judge,  upon  applica-  Production  of- 
tion,  may  order  any  instrument,  purporting  to  be  testa-  documenu. 
mentary,  to  be  produced  before  him  by  the  person  in 
whose  possession  or  control  it  may  be ;  or,  where  there  is 
reasonable  ground  for  believing  that  any  person  has  know- 
ledge of  such  paper  or  writing,  the  judge  may  require  his 
attendance  for  the  purpose  of  bis  being  examined  in  open 
court,  or  upon  interrogatories ;  and  such  person  is  to  be 
liable  to  process  of  contempt  in  case  he  does  not  answer 
such  interrogatories,  or,  if  ordered,  produce  the  document. 
The  costs  of  the  application  are  to  be  in  the  discretion  of 
the  judge  (/). 

The  Decree.] — Upon  the  day  mentioned  in  the  notice  The  decree, 
to  the  defendant,  the  judge,  whether  both  parties  are  then 
before  him  or  not,  may  proceed  to  consider  the  matter  of 
the  application  and  to  make  a  decree  thereon,  or  he  may 
adjourn  the  proceedings  from  time  to  time  (a).  The  de^ 
cree  is  to  be  according  to  Form  (E.)  annexed  to  the  rules, 
and  a  copy  of  it  is  to  be  sent  by  post  to  both  parties  (A). 

The  decree  cannot  be  set  aside  on  account  of  the  state- 
ments in  the  affidavit  as  to  the  place  of  abode  and  state  of 
the  property  of  the  testator  or  intestate  being  incorrect,  it 
being  provided  that  the  affidavit  shall  be  conclusive  for  the 
purpose  of  authorizing  the  exercise  by  the  judge  of  the 
coimty  court  of  the  jurisdiction  given  him  by  the  act  (t). 

If,  however,  it  is  shown  to  the  judge  that  the  place  of 
abode  or  state  of  the  property  of  the  testator  or  intestate 
has  not  been  correctly  stated  in  the  affidavit,  or,  if  cor- 
rectly stated,  that  it  would  not  have  authorized  him  to 
exercise  jurisdiction  in  the  matter,  he  is  to  stay  all  further 
proceedings,  leaving  the  party  to  apply  to  the  Court  of 
Probate.     He  may,  however,  make  such  order  as  to  the 

{d)  County  Court  (Probate)  Rules,  (g)  County  Court (Probate)Rule8, 

No. -5.  No.  9. 

(e)  lb.  No.  6.  (h)  lb.  No.  10. 

( /)  20  &  21  Vict,  c  77.  B.  26.  (•>  20  &  21  Vict  c.  77,  8.  67. 

z2 


Digitized  by  VjOOQIC 


340  Probate  and  Administration. 

Pakt  I.       costs  of  the  proceedings  had  before  him  as  he  may  think 
'       just  (A). 

In  any  case  in  which  there  is  contention,  probate  or 
letters  oi  administration  must  not  be  granted  hj  a  district 
r^istrar  until  such  contention  is  terminated  or  disposed 
of  by  a  decree  or  otherwise  (/). 

Eafarcemcnt  of      Enforcement  of  Decree  and  Or&r.] —The  judge,  sub^ 
decree.  ^  ^^  rules  made  imder  the  act,  has  all  the  jurisdiction, 

C>wer  and  authority  to  decide  any  disputed  qu^estion  re- 
ting  to  matters  and  causes  testamentary  brought  before 
him  imder  the  act  and  to  enforce  judgment  therein  and 
orders  in  relation  thereto,  as  if  the  question  had  been  an 
ordinary  action  in  this  court  (m). 

Cirdfictte  of         Certificate  of  Decree.'] — The  certificate  of  the  decree 
•  having  been  made  is  to  be  transmitted  by  the  r^istrar 

of  the  county  court  to  the  district  registrar  of  the  district 
in  which  the  deceased  had  at  the  time  of  his  decease  his 
fixed  place  of  abode  (n).  It  is  to  be  given  under  the  seal 
of  the  court,  and  is  to  be  upon  a  stamp,  which  is  to  be 
deliyered  to  the  registrar  by  tne  plaintifi*  on  or  before  the 
day  on  which  the  cause  is  to  be  heard,  and  the  cause  is 
not  to  proceed  until  it  is  so  delivered.  Should,  however, 
the  plaintiff  n^lect  to  deliver  the  stamp,  the  defendant 
may  deliver  it  so  as  to  enable  the  cause  to  proceed  (o). 

ProTing  a  will  Proving  a  Will  in  solemn  Form  of  Law,] — Where  pro- 
msoleiiiii  ibrm  ceedings  are  taken  for  proving  a  will  in  solemn  form,  or 
for  revoking  the  probate  of  a  will  on  the  ground  of  the 
invalidity  thereof,  or  where  in  any  other  contentious  cause 
or  matter  the  validity  of  a  will  may  be  disputed,  unless 
the  will  affects  only  personal  estate,  the  heir>at-law,  de- 
visees and  other  persons  having  or  pretending  interest  in 
the  real  estate  affected  by  the  will  may  be  cited  to  see 
proceedings  or  otherwise  summoned,  in  like  manner  as 
the  next  of  kin  having  or  pretending  interest  in  the  p«"- 
sonal  estate  affected  by  a  will  are  to  be  cited  or  summoned, 
and  the  heir-at-law,  devisees  or  other  persons  may  become 
parties  or  intervene  for  their  respective  interests,  subject 
to  the  rules  and  orders  of  the  court  and  to  its  discretion  {p), 

(k)  20  &  21  Vict  c  77,  •.  67.  (o)  County  Court  (Probate)Rttks, 

(0  lb.  8.  4S.  No.  8. 

(«•)  lb.  8.  66.  ip)  20  &  21  Vict  c  77,  i.  61. 
(ii)  lb.  8.  65. 
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Thej  however  need  not  be  cited^  unless  the  judge  is  Chap.  XXX. 
shown  and  satisfied  that,  at  the  time  of  his  deaths  the  de- 
ceased  was  seised  or  entitled  to,  or  had  power  to  appoint 
by  will,  some  real  estate  beneficially :  nor  where  he  is  of 
opinion  that  the  will,  though  estabushed  as  to  personally, 
would  not  affect  realty :  and  generally,  if,  from  the  cir- 
cumstances of  the  property  of  the  deceased  or  otherwise, 
the  judge  thinks  fit,  a  cause  may  proceed  vdthout  citing 
the  heir  or  other  interested  persons. 

Unless,  however,  the  heir  or  any  other  interested  person 
has  been  cited,  or  derives  title  imder  or  through  a  person 
cited  or  made  party,  the  interest  of  the  heir  or  person 
in  real  estate  is  not  affected  by  the  probate,  decree  or 
order  (q). 

Executors  or  other  parties,  who  previously  to  the  passing 
of  the  act  might  prove  wills  in  solemn  form  of  law,  are  to 
be  at  liberty  to  prove  wills  under  similar  circumstances, 
and  with  the  same  privileges,  liabilities  and  e£fect  as  here- 
tofore (r).  So  also  next  of  Hn  and  others,  who  previously 
had  a  right  to  put  executors  or  parties  entitled  to  ad- 
ministration with  the  will  annexed  upon  proof  of  the  will 
in  solemn  form  of  law,  possess  the  same  rights  and  privi- 
leges and  are  liable  to  costs  as  formerly  (s).  Parties  who 
formerly  possessed  the  right  to  intervene  in  a  cause  retain 
the  same  right  with  the  same  limitations  and  rules  as  to 
costs  (0. 

Where  a  party  proposes  to  prove  a  will  or  codicil  in 
solemn  form,  and  no  caveat  has  been  entered,  or  a  caveat 
has  been  entered  and  no  a{)pearance  given  to  the  warning 
thereof,  the  contentious  business  is  held  to  commence  with 
the  exacting  of  a  citation  (u). 

Appeal^ — If  either  party  is  dissatisfied  with  the  deter-  Appeal, 
mination  of  the  judge  of  the  county  court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  any  evidence,  in  any 
matter  or  cause  imder  the  act,  he  may  appeal  fix)m  the 
same  to  the  Court  of  Probate  in  such  manner  and  subject 
to  such  regulations  as  may  be  provided  by  the  rules  and 
orders  {x). 

As  no  special  rules  have  been  made  on  this  point,  the 
rules  and  practice  as  to  appeals  made  imder  the  provisions 

(q)  20  &  21  Vict.  c.  77,  8.  6a  (0  lb.  No.  6. 

(r)  Contentious    Rules    of    the  (m)  lb.  No.  14. 

Court  of  Probate,  No.  4.  (x)  20  &  21  Vict  c.  77,  s.  58, 
(j)  lb.  No.  5. 
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• .  V    \       v^r'  tho  iKt  19  &  20  Vict.  c.  108,  are  to  be  adopted  (y),  so 
•ai  ;i5  tlie  same  are  applicable. 

Vi,.  u!-iu.K^  Administration  pendente  Lite.]  —  Pending  any  suit 
V  s„>A«.s;  iw  touching  the  validity  of  the  will  of  any  deceased  person, 
or  for  obtaining,  recalling  or  revoking  any  probate  or  any 
grant  of  letters  of  administration,  the  judge  of  the  county 
court  before  whom  such  suit  may  be  pending  may  appoint 
an  administrator  of  the  personal  estate  of  the  dec^ised. 
The  administrator  has  all  the  rights  and  powers  of  a 
general  administrator,  other  than  the  right  of  distributing 
the  residue  of  the  personal  estate,  and  is  subject  to  the 
immediate  control  of  the  judge,  and  must  act  under  his 
directions  (z). 

If  in  any  such  suit  the  will,  the  validity  of  which  is 
disputed,  affects  real  estate,  the  judge  may  appoint  such 
administrator  or  any  other  person  to  be  the  receiver  of 
the  real  estate,  with  such  powers  to  receive  all  rents  and 
profits,  and  of  letting  and  managing  it,. as  the  judge  may 
direct  (a). 

The  administrators  and  receivers  so  appointed  are  to 
receive  out  of  the  personal  and  real  estate  of  the  deceased 
such  reasonable  remuneration  as  the  judge  thinks  fit  (6). 

Jury.  Jury,"] — The  judge  of  the  county  court,  as  having  in 

contentious  matters  the  jurisdiction  and  authority  of  the 
Court  of  Probate  (c),  may  cause  anv  question  of  fitct 
arising  in  any  suit  or  proceeding  to  be  tried  by  a  jury 
before  his  court,  or  may  dii'ect  an  issue  to  any  of  the 
superior  courts  of  common  law,  in  the  same  manner  as 
an  issue  may  be  directed  by  the  Court  of  Chancery  (rf). 

Where  an  heir-at-law,  cited  or  otherwise  made  party  to 
a  suit  or  proceeding,  makes  application  to  the  judge  for 
the  question  to  be  tried  by  a  jury,  the  question  must  be  so 
tried  (e). 

In  any  other  case  where  all  the  parties  concur  in  an  ap- 
plication for  the  question  to  be  tried  by  a  jury,  or  where 
any  party  or  parties,  other  than  the  heir-at-law,  make 
such  application,  and  the  court  refuses  to  cause  such  trial, 
the  applicant  may  appeal  (/). 

(y)  County Court(Probate)  Rules,  (c)  lb.  i.  54. 

No.  13.  (d)  lb.  8.  S5. 

(«)  20  &  21  Vict  c  77,  8.  70.  («)  lb. 

(a)  lb.  s.  71.  If)  lb.    Sect.  68,  which  prorideft 

(6)  lb.  t.  72.  at  to  appeals  from  coupty  coarts  to 
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The  practice  of  the  county  courts  as  to  trial  by  jury   Chap.  XXX. 
will  apply  in  these  cases  in  accordance  with  No.  13  of  the 
County  Court  (Probate)  Rules,  or  where  not  applicable, 
the  practice  of  the  Court  of  Probate  will  apply  under 
No.  12  of  the  same  rules. 

Fees  o/'Ctnir^]— The  fees  to  be  taken  in  the  county  Feet  of  court, 
court  are  the  same  as  in  the  case  of  a  plaint  for  a  sum  of 
20/.  {g\  and  are  to  be  collected  by  stamps  (A).  By  the 
rules  it  is  provided,  that  the  fee  of  16^.  8rf.,  the  same  as 
would  be  taken  on  the  entry  of  a  plaint  for  20/.,  shall  bo 
collected  by  a  stamp  on  the  application  to  the  county 
coiut  for  a  decree ;  and  that  the  fee  of  40«.,  the  same  as 
would  be  taken  on  the  hearing  of  a  plaint  for  20/.,  be  col- 
lected by  a  stamp  on  the  certificate  to  be  given  by  the 
registrar  under  sect.  55  (i).  No  other  stamps  have  been 
provided,  and  therefore  any  subsequent  proceedings  taken 
in  the  matter  for  the  recovery  of  the  costs  awarded  will 
be  free  from  court  fees. 

Costs  of  Proctors,"]  —  The  costs  and  charges  to  be  CoiUof 
allowed  to  counsel,  proctors,  solicitors  and  attorneys  are  P«>«*o"* 
the  same  as  those  now  paid  to  counsel  and  attorneys  in 
the  ordinary  proceedings  of  the  county  courts,  and  which 
are  set  forth  at  p.  220,  ante,  except  that  the  fee  to  counsel 
and  clerk  may  be  a  sum  not  exceeding  51,  10*.,  instead  of 
3/.  5s.  6d,  (J). 

the  Court  of  Probate,  doei  not  em-  {h)  20  &  21  Vict.  c.  77,  8.  97. 

brace  the  case  of  a  judge  of  a  county  (i)  County  Court  (Probate) Rules, 

court  refusing  to  allow  a  cause  to  be  Nos.  1  and  8. 

ttied  by  a  jury.  (j)  See  order  under  21  &  22  Vict. 

(g)  20  &  21  Vict  c.  77,  s.  95  ,*  see  c.  95,  Appendix,  737. 
Appendix,  p.  731. 
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THE  COUNTY  COURTS  ACTS 


Of 


1846, 1849, 1850, 1852, 1856, 1858, 1859, 1866  &  1867. 


{^All  the  unrepealed  sections  of  the  Acts  subseaueni  to  the 

original  Act  of  1846  are  incorporated  with  that  Act, 
At  page  841,  antCy  will  be  found  a  numerical  Index  to  the 

sections^  showing  the  page  at  which  each  section  of  the 

Acts  is  printed. 
The  Act  of  1866,  Equitable  Jurisdiction^  is  printed  by  itself 

at  the  end  of  these  Acts^  with  those  sections  of  the  Act 

of  1867  which  relate  to  Equity.'] 


Sect.  84,  30  &  31  Tlct.  o.  142.]    This  act  and  the  seyeral  acts  so  &  31  Yiot 
specified  in  schedule  (D.)  to  this  act  shall,  except  such  pro-  c.  142,  and 
Tisions  of  the  same  acts  respectively  as  are  hereby  repealed,  be  other  oonntj 
construed  together  as  one  act,  and  may  be  respectively  cited  for  ??!"*"  ^?L? 
all  purposes  by  the  short  titles  respectively  given  to  them  in  tow^tt*^ 
such  schedule,  and  l^s  act  may  be  dted  for  all  purposes  as  *"^^'^* 
*«  The  County  Courts  Act,  1867." 


Whereas  sundry  acts  of  parliament  have  been  passed  fix>m  pnamble  to 
time  to  time  for  the  more  easy  and  speedy  recovery  of  small  Coimty  Courts 
debts  within  certain  towns,  parishes  and  places  in  England:  Act,  1846. 
and  whereas  by  an  act  passed  in  the  eighth  year  of  the  reign  of 
her  majesty,  intituled  "  An  Act  to  amend  the  Laws  of  In-  7  &  a  yict 
solvency.  Bankruptcy  and  Execution,"  arrest  upon  final  process  c  96. 
in  actions  of  debt  not  exceeding  twenty  pounds  was  abolished, 
except  as  to  certain  cases  of  fraud  and  other  misconduct  of  the 
debtors  therein  mentioned :  and  whereas  by  an  act  passed  in  the 
ninth  year  of  the  reign  of  her  said  majesty,  intituled  ''  An  Act  8  &  9  Yict 
for  the  better  securing  the  Payment  of  Small  Debts,"  furthor  c.  127. 

VM.  A  A 
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remedies  were  given  to  judgment  creditors  in  respect  of  debti 
not  exceeding  twenty  pomids,  for  the  discovery  of  the  property 
of  debtors,  and  punishment  of  frauds  committed  by  them:  tod 
whereas  by  the  last-mentioned  act  her  majesty  is  enabled,  with 
the  advice  of  her  privy  council,  to  extend  the  jnnsdictioa  of 
certain  courts  of  requests  and  other  courts  for  the  recoTery  of 
small  debts  to  all  debts  and  demands,  and  all  damages  arising 
out  of  any  express  or  implied  agreement  not  exceeding  twenty 
pounds,  and  also  to  enlarge  and  in  certain  cases  to  contract  tbd 
district  of  such  courts,  and  make  cert^n  other  alteratioDS  in 
the  practice  of  such  courts  in  manner  in  the  now  reciting  ict 
mentioned ;  and  it  is  expedient  that  the  provisions  of  such  acts 
should  be  amended,  and  that  one  rule  and  manner  of  proceeding 
for  the  recovery  of  small  debts  and  demands  should  pre?ail 
throughout  England :  and  whereas  the  countv  court  is  a  court 
of  ancient  jurisdiction  having  cognizance  of  all  pleas  of  per- 
sonal actions  to  any  amount  by  virtue  of  a  writ  of  jostides 
issued  in  that  behalf:  and  whereas  the  proceedings  in  the 
county  court  are  dilatory  and  expensive,  and  it  is  expedient  to 
alter  and  regulate  the  manner  of  proceeding  in  the  said  courts 
for  the  recovery  of  small  debts  and  demands,  and  that  the 
eourts  established  under  the  recited  acts  of  parliament,  or  soch 
of  them  as  ought  to  be  continued,  should  be  holden  afler  the 
passing  of  this  act  as  branches  of  the  county  court  under  the 
provisions  of  this  act,  and  that  power  should  be  given  to  her 
mi^esty  to  effect  these  changes  at  such  times  and  in  such 
manner  as  may  be  deemed  expedient  by  her  miyesty,  with  the 
Her  mM'eaty  advice  of  her  privy  eouncil :  Be  it  enacted  by  the  qaeeo's  moit 
may  order  this  excellent  majesty,  by  and  with  the  advice  and  consent  of  die 
•«*^^JP^*  lords  ^iritual  and  temp<M^  and  conmions  in  this  present  ptf- 
liament  assembled,  and  by  the  authority  of  the  same,  that  it 
shall  be  lawful  for  her  mi^esty,  with  the  advice  of  her  pri^ 
oouncil,  from  time  to  time  to  order  that  tiiis  act  shall  be  pst  i^ 
force  in  such  county  or  counties  as  to  her  m^es^,  with  *^*^^^ 
aforesaid,  from  time  to  time  shall  seem  fit ;  and  this  act  shw 
extend  to  those  counties  concerning  which  any  such  order  waU 
have  beien  made  and  not  otherwise  or  elsewhere:  P™^"fj 
always,  that  no  court  shall  be  established  under  this  act  io  the 
city  of  L<nid<m« 

n.  And  be  ifr  enacted,  that  it  shall  be  lawibl  for  her  m^ 
with  the  advice  afbreeaid,  to  divide  tiie  whole  or  part  of  any  sQcn 
county,  including  all  counties  of  cities  and  counties  of  towns* 
cities,  boroughs,  towns,  ports  and  places,  liberties  and  fran<^^ 
therein  contained,  or  thereunto  adjoining,  into  districts,  and  t» 
order  tiiat  the  county  court  shall  be  holden  fw  the  reoovwyw 
debts  and  demands  under  this  act  in  each  of  such  <^^^^ 
from  time  to  time  to  alte*  such  districts  as  to  ber  majesty,  witb 
the  advioe  aforesaid  shall  seem  fit^  and  to  order  from  tinie  to 
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time  that  the  numb^  of  districts  in  and  for  whidi  the  court 
shall  be  holden  shall  be  increased  until  the  whole  of  such 
county  shall  be  within  the  provisions  of  this  act,  and  with  the 
advice  aforesaid  to  alter  the  place  of  holding  any  such  courts 
or  to  order  that  the  holding  of  any  such  court  be  discontinued, 
or  to  consolidate  any  two  or  more  of  such  dbtricts,  and  from 
time  to  time,'  with  the  advice  aforesaid,  to  declare  by  what  name 
and  in  what  towns  and  places  the  county  court  shall  be  holdea 
in  each  district ;  and  if  it  shall  appear  to  her  miyesty  that  any 
part  of  any  county,  liberty,  city,  borough  or  district  may  con- 
veniently be  declared  within  the  jurisdiction  of  the  county  court 
of  an  adjoim'ng  county,  it  shall  be  lawful  for  her  majesty,  with 
the  advice  aforesaid,  to  ord^  that  such  part  shall  be  taken  to  be 
within  the  jurisdiction  of  the  county  court  holden  for  the  pur- 
poses of  this  act  for  such  adjoining  county  in  and  for  such  dis- 
trict as  her  majesty  shall  order,  in  like  manner  as  if  it  were  part 
of  such  adjoining  county. 

m.  And  be  it  enacted,  that  every  court  to  be  holden  under  Coivts  held 
this  act  shall  have  all  the  jurisdiction  and  powers  of  the  county  under  thla  act 
court  for  the  recovery  of  debts  and  demands,  as  altered  by  this  *®  ^^^^^» 
act,  throughout  the  whole  district  for  which  it  is  holden,  and  ^^^  coxmty 
there  shall  be  a  judge  for  each  district  to  be  created  under  this  ooorta,  and  to 
act,  and  the  county  court  may  be  holden  simultaneously  in  all  or  be  oonrta  of  re- 
any  of  such  districts ;  and  every  court  holden  under  this  act  co^ 
shall  be  a  court  of  record. 

rV.  And  be  it  enacted,  that  for  all  purposes,  except  those  Px^serving  the 
which  shall  be  within  the  jurisdiction  of  the  courts  holden  under  juriadiction  of 
this  act,  the  county  court  shall  be  holden  as  if  this  act  had  not  «>"^^  oonrts. 
been  passed;  and  all  proceedings  commenced  in  the  county 
court  of  any  county  before  the  time  when  any  court  shall  be 
holden  under  this  act  in  such  county  may  be  continued,  executed 
and  enforced  against  all  persons  hable  thereunto,  in  the  same 
manner  as  if  they  had  been  commenced  under  the  authority  of 
this  act. 

y.  And  be  it  enacted,  that  it  shall  be  lawfiil  fbr  her  miyesty.  Her  nurieaty 

with  the  advice  of  her  privy  council,  to  order  that  anv  court  may  order  any 

holden  for  the  recovery  of  small  debts  or  demands  within  the  ^^  ^^ 

provisions  of  any  act  cited  in  either  of  the  schedules  annexed  to  ^uies^A.)  uid 

this  act,  and  marked  (A.)  and  (B.)  respectively,  shall  be  hoidei;  (b.)  to  be  held 

as  a  county  court ;  and  it  shall  be  lawful  for  her  majesty,  with  as  a  county 

the  advice  aforesaid,  to  assign  a  district  to  every  such  court,  comrt,  and  may 

either  greater  or  less  than  the  district  in  which  the  court  holden  f^JP*™^** 

It  A  t  %»»■%»•  xto  tbe  same, 

under  the  provisions  of  any  such  act  now  has  jurisdiction,  and 

to  alter  the  place  of  holding  any  such  court,  or  to  order  that  any 

such  court  be  abolished ;  and  every  such  court  shall  continue  to 

be  holden  under  the  act  according  to  which  it  is  now  constituted 

A  A  2 
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or  regnlated  until  the  time  mentioiied  in  anj  rach  order  wbidi 
shall  be  made  with  reference  to  each  ooart ;  and  from  and  after 
the  time  mentioned  in  any  snch  order  the  act  or  acts  under 
which  such  court  is  now  constituted,  so  &r  as  the  same  relate 
to  the  establishment  or  jurisdiction  or  practice  of  a  court  far 
the  recoYery  of  small  debts  or  demands,  shall  be  repealed,  bot 
not  so  as  to  revive  any  act  thereby  repealed ;  and  sueh  ooort  00 
ordered  to  be  holden  as  a  county  court  shall  thenceforth  be 
holden  as  a  county  court  under  this  act,  and  in  all  respects  as  if 
it  had  been  originaUy  constituted  under  the  provisioiis  of  this 
act. 

YL  And  be  it  enacted,  that  as  soon  as  a  oonrt  shall  hare 
been  established  in  any  district  under  this  act,  and  also  at  ^ 
time  mentioned  in  any  such  order  which  shall  have  been  made 
as  aforesaid  for  holding  any  of  the  courts  mentioned  in  eith^ 
of  the  said  schedules  as  a  county  court  imder  this  act,  the  several 
provisions  and  enactments  of  &e  said  acts  of  parliament  of  the 
eighth  and  of  the  ninth  year  of  the  reign  of  her  Majesty,  and  of 
every  other  act  of  parliament  heretofore  passed,  so  6r  as  the 
same  respectively  relate  to  or  afiect  the  jurisdiction  and  practice 
of  the  court  so  established  or  ordered  to  be  holden  as  a  coonty 
court,  or  give  jurisdiction  to  any  court,  or  to  any  commissiatfr 
of  the  Court  of  Bankruptcy,  with  respect  to  judgments  or  orden 
obtained  in  the  court  so  established  or  ordered  to  be  holden  tf 
a  county  courts  shall  be  repealed. 

Proceedings  VIL  Provided  always,  and  be  it  enacted,  that  all  proceeding? 

under  former  in  execution  of  the  said  acts  or  any  of  them  conmienced  bdbre 
acta  to  bo  valid.  ^^  passing  of  this  act,  or  before  the  days  severally  appointed 
for  the  alteration  of  the  constitution  of  the  said  courts,  shall  be 
as  valid  to  all  intents  and  purposes  as  if  this  act  had  not  bea 
passed,  or  as  if  the  said  courts  had  not  been  altered,  and  msj 
be  continued,  executed  and  enforced  against  all  persons  liable 
thereto  in  the  same  manner  as  if  they  had  been  coouneneed 
under  the  authority  of  this  act. 


When  a  oonrt 
shall  bo  estab- 
lished under 
this  act,  recited 
acts,  and  all 
other  acta  af- 
fecting its 
jnrisdictioo, 
repealed. 


Orders  In 
oooncil  to  be 
pnbliahed  in 
the  London 


VIU.  And  be  it  enacted,  that  any  order  in  councO  made  ibr 
the  purposes  of  this  act  shall  be  published  in  the  ImM 
Gazette;  [and  notice  of  the  intention  of  her  majesty  tow» 
into  consideration  the  propriety  of  mahing  anv  such  order 
shall  be  published  in  the  Ix)ndon  Gazette  one  calendar  mosM 
at  least  before  any  such  order  shall  be  nuuie,] 

Sect  11,  12  k  18  Vict  c  101.]  Repeals  ike  words  in  the 
last  section  which  are  in  italics. 

Appointment  IX.  And  be  it  enacted,  that  the  lord  chancellor  shall  tifp^ 
and  qoaliflca-  as  many  fit  persons  as  are  needed  to  be  judges  of  the  ooany 
BOQ  of  jongoi. 
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cotirt  under  this  act,  each  of  whom  shall  be  a  barrister-at-law 
who  shall  be  of  seven  years'  standing,  or  who  shall  have  prac- 
tised as  a  barrister  and  special  pleader  for  at  least  seven  years, 
or  a  barrister  or  attorney  at  law  who,  under  the  provisions  of 
any  of  the  acts  cited  in  the  said  schedules  (A.)  and  (B.)  or 
under  the  provisions  of  either  of  the  said  acts  of  the  eighth  year 
and  of  the  ninth  year  of  the  reign  of  her  majesty,  shall  have 
been  nominated  or  appointed  to  preside  in  or  hold  any  court 
constituted  or  held  under  any  of  the  acts  cited  in  either  of  the 
said  schedules  (A.)  and  (B.),  whether  by  the  title  of  judge  or 
barrister,  or  county  clerk,  assessor  or  steward  or  deputy  steward, 
or  by  any  other  title  or  style  whatsoever,  or  a  person  filling  the 
office  of  judge  of  the  county  courts  or  county  derk,  in  the  same 
county,  at  the  time  of  the  passing  of  this  act :  provided  always,  ProTiso  as  to 
that  every  attorney  at  law  who  shall  be  appointed  a  judge  of  •ttormesictmg 
the  county  court  under  this  act,  and  who  shall  be  the  partner  of  JUtJJ'^S^ 
any  other  attorney  at  law,  shall  within  twelve  calendar  months  gcfaedoles  (A.) 
next  after  entering  on  the  said  office  of  judge  of  the  county  and  (B.) 
court,  dissolve  such  partnership  or  vacate  ^q  said  office  of 
judge,  and  shall  not  during  his  continuance  as  such  judge  enter 
into  any  new  partnership;  and  that  no  attorney  at  law  who  shall 
be  appointed  a  judge  of  any  county  court  under  this  act  shall  be, 
either  by  himself  or  his  partner,  employed  or  act  as  town  derk, 
or  clerk  of  the  peace  of  any  county,  city  or  borough,  or  as 
clerk  to  any  bench  of  justices,  or  as  derk  or  secretary  to  any 
board  of  guardians  or  governors  or  directors  of  the  poor,  or  of  any 
vestry  or  local  or  parochial  board  of  trustees  or  commissioners, 
or  of  any  public  company  or  corporation  whatsoever,  or  directly 
or  indirectly  concerned  as  attorney  or  agent  for  any  party  in 
any  court  regulated  by  this  act,  or  after  the  expiration  of  the 
said  term  of  twdve  c^endar  months  in  any  other  court  of  law 
or  equity. 

X.  Judges  at  present  acting  in  the  courts  of  Bath^  Bristol^ 
Liverpool  and  Jfanchester,  entitled  to  the  first  appointment 
under  this  act  for  those  places. 

XI.  Stewards  of  the  manors  of  Sheffield  and  Ecclesall^ 
appointed  under  48  Geo.  3,  c.  103,  to  be  the  first  judges  under 
this  cuitfor  those  districts. 

Xn.  The  present  county  clerh  of  Middlesex^  appointed 
under  23  Geo.  2,  c.  33,  to  be  the  first  judge  under  this  act^ 
and  may  continue  to  appoint  a  deputy^  subject  to  approval  of 
Secretary  of  State.    Present  registrar  to  be  the  first  clerk. 

Xm.  Provisions  for  certain  lords  of  manors  having  rights 
of  appointment  under  the  cuits  hereby  repealed. 
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Lords  of  ma*  XIY.  And  be  it  enacted,  tiiat  it  shall  be  lawful  for  tlie  krd 
nors,  ftc.  maj  of  any  hundred,  or  of  any  honor,  manor  or  liberty  haTiag  uy 
'°"*^*'-  court  in  right  thereof  in  whidi  debts  or  demands  tdkj  be 

^'^^Ment  fi)er-  recovered,  to  sairender  to  her  mi^esty  the  right  of  holding  siRh 
■onaintere^^  court  for  any  such  purpose  (witii  the  consent  of  anj  steward  or 
other  officer,  if  any,  having  a  freehold  office  in  sudi  court),  or 
upon  the  next  vacancy  in  any  such  freehdd  office ;  aod  from 
and  after  such  surrender  such  court  shall  be  discontiDiied,  and 
the  right  of  holding  such  court  shall  cease,  and  all  proceed- 
ings conunenced  in  such  court  may  thereafter  be  contiDiied,  aod 
sluill  be  enforced  and  executed,  as  if  they  were  eomoieooed 
under  the  authority  of  this  act  in  a  county  court  holden  for  tbe 
district  in  which  the  cause  of  action  arose  ;  but  no  persoo  ^ 
be  entitled  to  claim  any  compensation  under  this  act  bj  rauoo 
of  any  such  surrender :  provided  always,  that  the  suireDdBr  of 
the  right  of  holding  any  such  court  f<H*  the  recovery  of  debteaad 
dmnands  shall  not  be  deaned  to  infer  ibe  surrender  or  kws  of 
any  other  franchise  incident  to  the  lordship  of  such  Inmdredf 
honor,  manor  or  lib^iy,  and  that  the  court  thereof  maj  be 
holden  for  all  other  purposes,  if  any,  incident  thereunto,  u  dow 
by  law  it  may. 

Two  Dwroiii  Sect  2,  21  h  22  Vict  c.  74.]      The  lord  dianoellor  mij 

maj  be  ap-  from  time  to  time  appoint  two  persons  to  be  the  judges  of  t 
|M^ted  iOie  district  or  districts,  and  may  make  such  regulations  as  to  their 
JSmOTe  di^*  respective  sittings  or  otherwise  as  to  the  division  of  their  duties 
^^^  as  he  may  think  right,  and  each  of  the  persons  when  actii^  » 

such  judge  shall  have  all  such  powers  and  authorities  as  if  li£ 

had  been  sole  judge  of  such  district 

Number  of  Sect  8,  21  &  22  Vict  c.  74.]     Until  parliwnent  shsD  oto- 

judges  not  to  wise  direct,  the  judges  of  the  county  courts  shall  not  aeeed 
exceed  sixty,     gj^ty  in  number, 

i^pointments        XV.  And  be  it  declared  and  enacted,  that  the  appointment 

of  judg^who    of  any  person  who  at  the  passing  of  this  act  shall  by  any  of  the 

offida^in    ^  titles  hereinbefore  specified  preside  in  or  hold  any  court  con- 

any  coantr        stituted  or  held  under  any  of  the  acts  cited  in  either  of  the  saw 

court,  not  sab-  schedules  (A.)  and  (B.),  to  be  the  judge  of  any  county  court, 

ject  to  5  &  6      shall  not  be  deemed  an  appointment  to  hold  a  public  office  or 

Vict.  c.  122.      employment  within  the  meaning  of  an  act  passed  in  the  siith 

year  of  the  reign  of  her  present  majesty,  intituled  "An  Act  for 

the  Amendment  of  the  Law  of  Bankruptcy,"  so  as  to  depn^e 

him  of  any  compensation  to  which  he  may  be  «ititied  undtf  the 

said  act 

For  gmjplying  ^  XVI.  And  be  it  enacted,  that  from  time  to  time  ^^^  *j 
vacandM  judge  appointed  under  this  act  shall  die,  resign,  or  be  retook 

among  tbe        ^^  ^^^  district  for  which  he  was  appomted  shall  not  be  con- 
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solidated  with  anj  other  district,  another  judge  shall:  be  ap-  jad,^of  the 

pointed,  who  abaJI  be  a  barrister-at-law,  w1m>  shall  be  of  seven  eoatty  eonzt. 

years'  standing,  or  who  shall  have  pn^ttsed  as  a  barristw  and 

special  pleader  for  at  least  seven  years,  or  who  shall  have  been 

the  county  <;lerk  of  the  same  county  at  the  time  of  the  passing 

of  this  act ;  and  every  such  appointment  shall  be  made  by  the 

lord  chancellor,  or,  where  the  whole  of  the  district  is  within 

the  duchy  of  LaiMsaster,  by  the  chancellor  of  the  duchy  of 

Lancaflter. 

XVll.  And  be  it  enacted,  that  no  judge  appointed  tmder  JadgMnotto 
this  act  shall,  during  his  continuance  as  such  judge,  practise  as  practise  as  bar- 
a  barrister  within  the  district  for  which  his  court  is  hdden  ^jSlri^ '^^^^'t 
under  this  act,  except  those  barristers  already  appointed  to  pre-  S^SnciS 
side  m   or  hold  the  said  courts  in  Bath,  Bristol,   Liverpool, 
Manchester,  Sheffield,  Ecclesall,  and  Middlesex,  and  now  prac- 
tising in  chambers  as  conveyancing  counsel,  who  may  continue 
such  practice. 

Sect.  16,  15  &  16  Vict  c.  54.]    After  three  months  tvom  the  Judges  of 
passing  of  this  act  no  judge  of  the  said  county  courts  shall  ^^^  ^SS3" 
practise  at  the  bar,  or  as  a  special  pleader  or  equity  draftsman,  ^^ S^ot 
or  be  directly  or  indirectly  concerned  as  a  conveyancer,  notary  ^  special  plea- 
public,  solicitor,  attorney  or  proctor.  den. 

XYIir.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judges  of  the 
lord  chancellor,  or,  where  the  whole  of  the  dbtrict  is  within  ooimty  wurt 
the  duchy  of  Lancaster,  for  the  chancellor  of  the  said  duchy,  if  J^wS^  *^ 
he  shall  think  fit,  to  remove  for  inability  or  misbehaviour  any 
such  judge  already  appointed  or  hereafter  to  be  appointed. 

XIX.  [^Provided  always^  and  be  it  enacted,  that  it  shall  be  Districts  of 
lawful  for  the  lord  chancellor  or  chancellor  of  the  said  judget  may  bo 
duchy,  within  their  several  jurisdictions,  to  remove  any  judge  changed. 
from  any  district  to  which  he  shall  have  been  appointed,  for  Bspealed  by 
the  purpose  of  appointing  him  to  any  other  district  in  which  ^^  *  22  Vict. 
the  salary  of  such  judge  shall  not  be  less  than  in  the  district  ^'     *^   ' 
from  which  he  shall  be  so  removed.'] 

Sect  1,  21  h  22  Vict  c.  74.]    The  nineteenth  section  of  the  Lord  chan- 
said  act  is  hereby  repealed ;  and  it  shall  be  lawful  for  the  lord  cellor  may  alter 
chancellor  from  time  to  time  to  alter  the  distribution  of  the  ^^!^^^'' 
districts  among  the  judges  of  county  courts,  and  for  that  pur-  ^^^   .  ^j^^ 
pose  to  remove  any  judge  of  a  county  court  from  all  or  any  of  courts  among 
the  districts  of  which  he  is  the  judge,  for  the  purpose  of  f^point-  the  judges 
ing  him  to  any  other  district  or  districts,  or  to  appoint  any  such  thereof, 
judge  to  beihe  judge  of  any  district  or  districts  in  addition  to 
the  district  or  districts  of  which  he  is  the  judge. 
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As  to  the  ap- 
pointment of  a 
deputy  to  a 
judge. 


Words  within 
brackets  re^ 
pealed. 


See  19  &  20 
Vict.  c.  108, 
B.  6,  and  see 

18  &  14  Vict, 
c.  61,  ■.  8, 
helofe. 

Whenap' 
pointment  net 
vaoatedf  see 

19  &  20  Vict, 
c.  108,  8. 11, 
oppositepaffe. 

Qualification 
of  deputy 
judge. 


Ju^estobe 
auxuiary  to 
one  another, 
and  deputy  of 
judge  or  regis- 
trar to  have  all 
the  powers  of 
hiflprindpaL 


Deputy  jud^ 
not  to  i)ractifle 
in  district 
whilst  he  acts 
as  deputy. 


The  County  Courts  Acts. 

X^-  And  be  it  enacted,  that  in  case  of  illness  or  miavoidable 
absence,  the  cause  whereof  shall  be  entered  on  the  minutes  of 
the  court,  it  shall  be  lawM  for  the  judge  appointed  to  hold  any 
court  under  this  act,  or,  in  the  case  of  the  inability  of  the  judge 
to  make  such  appointment,  for  the  lord  chancellor,  or,  where 
the  whole  of  the  district  is  within  the  duchy  of  Lancaster,  for 
the  chancellor  of  the  duchy,  to  appoint  some  other  person,  who 
shall  be  a  judge  appointed  under  this  act,  or  who  shall  have 
practised  as  a  barrister-at-law  for  at  least  [three  yearSj  or  as  an 
attorney  of  one  of  her  majesty's  superior  courts  of  common 
law  for  ten  years^  but  not  then  residing  or  practising  as  an 
attorney  in  the  district  for  which  the  court  is  holden^]  to  act 
as  the  deputy  of  such  judge  during  such  illness  or  unavoidable 
absence;  and  it  shall  also  be  lawM  for  the  judge,  with  the 
approval  of  the  said  lord  chancellor  or  chancellor  of  the  duchy, 
to  appoint  a  deputy,  who  shall  be  a  judge  appointed  under  this 
act,  or  who  shall  have  practised  as  a  barrister-at-law  for  at  least 
[three]  years,  to  act  for  him  for  any  time  or  times  not  exceeding 
in  the  whole  two  calendar  months  in  any  consecutive  period  of 
twelve  calendar  months ;  and  every  deputy  so  appointed,  during 
the  time  for  which  he  shall  be  so  appointed,  shall  have  all  the 
powers  and  privileges  and  perform  all  the  duties  of  the  judge 
for  whom  he  shall  have  been  so  appointed. 

Sect  6,  19  &  20  Vict  c.  108.]  Any  person  hereafter  to  be 
appointed  a  deputy  to  the  judge  of  a  county  court  shall  be  a 
barrister-at-law  of  seven  years'  standing,  or  shall  have  practised 
as  a  barrister  and  special  pleader  for  at  least  seven  years,  or  shall 
be  a  judge  of  a  county  court. 

Sect.  20,  80  &  31  Vict  c.  142.]  Any  judge  of  county  courts 
shall  be  capable  of  acting  for  any  other  judge  of  county  courts 
in  or  without  the  districts  presided  over  by  such  judge,  and 
the  deputy  of  a  judge  of  county  courts  or  registrar,  duly  ap- 
pointed, shall  have  all  the  powers  and  privil^es  and  perform 
all  the  duties  of  the  judge  or  registrar  for  whom  he  shall  have 
been  so  appointed  which  have  l^n  given  or  shall  be  given  to 
such  judge  or  registrar  by  any  act  passed  or  to  be  passed,  any- 
thing to  the  contrary  notwithstanding;  and  where,  in  the 
absence  of  a  judge,  a  deputy  of  such  ju^e  shall,  from  illness  or 
otherwise,  be  incapable  of  performing  his  duties  as  such  deputy, 
it  shall  be  lawfol  for  the  lord  chancellor  to  appoint  another 
person,  duly  qualified,  to  be  the  deputy  of  such  judge. 

Sect  3,  13  &  14  Vict  c.  61.]  No  deputy  judge  of  any  such 
county  court,  save  and  except  the  Westminster  County  Court  of 
Middlesex,  shall  during  the  time  he  acts  or  shall  be  entitled  to 
act  as  such  deputy  practise  as  a  barrister  in  any  oourt  within 
the  district  for  which  he  acts  or  shall  be  entitled  to  act  as  such 
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deputy;  and  that  every  clerk  and  assistant  clerk  appointed  after  Clerks,  &c.,  to 

the  passing  of  this  act  to  any  of  such  courts  shall  reside  within  reside  in  di»- 

the  district  of  the  court  or  courts  for  which  he  shall  have  been  ^^* 
appointed. 

Sect  11,  19  &  20  Vict.  c.  108.]    The  appomtment  of  a  pq>ntyof 
deputy  of  a  judge  of  a  county  court  whether  such  deputy  shall  jpoge  to  con- 
have  been  apxx>inted  by  the  judge,  or  by  the  lord  chancellor,  2Ser  do^of 
or  by  the  chancellor  of  the  duchy  of  Lancaster,  shall  not .  be  j„^  ^^  ^ 
vacated  by  the  death  of  the  judge,  but  his  acts  done  after  new  one  is 
such  death  shall  be  as  valid  as  if  the  judge  had  not  died,  and  appointed, 
he  shall  continue  to  act  in  all  the  courts  of  the  district  of  which 
the  deceased  was  judge  until  the  lord  chancellor,  or,  where  the 
whole  of  such  district  is  within  the  duchy  of  Lancaster,  until 
the  chancellor  of  that  duchy,  shall  otherwise  order,  or  a  suc- 
cessor to  such  judge  shall  be  appointed  ;   and  such   deputy  Remmieration 
shall  receive  as  remuneration  for  the  period  that  he  may  act  to  deputy 
as  deputy,  after  the  death  of  the  judge,  such  sum  as  the  lord  V^^' 
chancellor  shall  direct,   or  if  the  successor  of  the  deceased 
judge  be  appointed  by  the  chancellor  of  the  duchy  of  Lan- 
caster, then  as  the  said  chancellor  of  the  duchy  shall  direct, 
and  such  sum  shall  be  deducted  from  the  salary  and  travelling 
allowance  of  the  judge  appointed  to  succeed  the  deceased  judge ; 
and  the  provisions  of  this  section  shall  apply  to  all  acts  done  by 
any  deputy  prior  to  the  conmiencement  of  m\&  act. 

XXL  And  be  it  enacted,  that  every  judge  of  the  county  court  Judges  may  act 
whose  name  shall  be  inserted  by  her  majesty  in  any  commission  as  justices  if  in 
of  the  peace  for  the  county,  riding,  or  division  of  a  county  for  ^  commission 
which  he  is  appointed  judge  of  the  county  court,  may  and  shall  P«ace. 

act  in  the  execution  of  the  office  of  justice  of  the  peace  for  the 
said  county,  riding  or  division,  although  he  may  not  have  such 
qualification  by  estate  or  interest  in  lands,  tenements,  and  here- 
ditaments, as  is  required  by  law  in  the  case  of  other  persons 
being  justices  of  the  peace  for  a  county  :  provided  that  he  be 
not  disqualified  by  law  to  act  as  a  justice  of  the  peace  for  any 
other  cause,  or  upon  any  other  occasion,  than  in  respect  of  the 
want  of  such  an  estate  or  interest  as  aforesaid. 

XXn.  And  be  it  enacted,  that  the  judges  and  other  officers  Judges,  &c., 
to  be  appointed  under  this  act  shall  be  authorized  and  required  appointed 
to  perform  all  such  duties  in  or  relating  to  any  causes  or  matters  "^^^  ^  ^' 
depending  in  the  high  court  of  chancery,  or  before  any  judge  J^^^^  <^-. 
thereof,  or  before  the  lord  chancellor  in  the  exercise  of  any  [idn  duties 
authority  belonging  to  him,  necessary  or  proper  to  be  done  relating  to 
in  their  respective  districts,  as  the  lord  chancellor  shall  from  matters  de- 
time  to  time  by  any  general  order  direct,  and  for  this  purpose,  KJJ^^q,*^®. 
and  subject  to  the  general  rules  and  orders  of  the  said  court,  ^      ^       ^" 
shall  have  and  exercise  all  such  authorities  as  may  be  duly 
exercised  by  the  commissioners  or  other  officers  of  the  said 
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court  hj  whom  Buch  dutiee  are  now  usuallj  peHbrmed,  lod 
shall  be  entitled  to  receiTe  the  same  fees  and  sums  of  nuney  ai 
are  now  payable  in  respect  thereof  to  be  accounted  for  aod 
applied  hy  them  as  the  other  fees  authorized  bj  this  act  to  be 
received  are  directed  to  be  accounted  for  and  applied :  prorided 
always,  that  the  future  amount  of  such  fees  shall  continae  aubject 
to  the  same  authori^  for  revising  the  same  to  which  it  is  dow 
subject. 

XXm.  And  be  it  enacted,  that  the  commissioners  of  her 
majesty's  treasury  of  the  United  Kingdom  of  Great  Britain  tod 
Ireland  shall  appoint  so  many  persons  as  they  shall  think  fit  to 
be  treasurers  of  the  conrts  holden  under  this  act,  and  may  remove 
any  such  treasurer,  if  they  shall  see  occasion  so  to  do,  and  appoint 
another  person  in  his  room ;  and  every  such  treasurer  sludl  be 
paid  by  salary  in  such  manner  and  to  such  amount  as  tiie  nid 
commissioners  from  time  to  time  shall  order ;  and  the  salaiy  of 
every  such  treasiu-er  shall  be  paid  out  [of  the  Cmisolidaki 
Fund  of  the  United  Kingdom  of  Great  Britain  and  Ireland]: 
provided  always,  that  the  person  appointed  or  acting  as  trea- 
surer before  the  passing  of  this  act  to  any  court  holden  undo' 
any  act  cited  in  either  of  the  said  schedules  (A.)  and  (B.)*  ^ 
not  disqualified  under  this  act,  shall  be  entitled  to  be  the  fiivt 
treasurer  of  the  same  court  respectively,  when  heldeo  as  » 
county  court  under  this  act,  in  every  case  in  which  a  separate 
treasurer  shall  be  appointed  exclusively  for  such  court,  and  ahill 
in  such  case  continue  to  exercise  his  office,  subject  to  the  power 
of  removal  provided  in  this  act 

Vacandee  m  Sect  1,  29  &  30  Vict  c.  14.]     Whenever  any  person  who 

the  office  of  j^^  ^^^^  appointed  a  treasurer  of  county  courts  under  the  pro- 
county  courts  visions  of  section  twenty-three  of  the  said  act  shall  die,  resign 
not  to  be  filled  or  be  removed,  the  vacancy  caused  by  the  death,  resignation  or 
up.  removal  of  such  person  shall  not  be  filled  up. 


Treasury  to  ap- 
point treasurers 
of  courts 
holden  nnder 
this  act. 


Now  out  cfa 
grattt  of  Par- 
I'mment^  17  & 
18  Vict.  c.  94. 


Treasury  to 
provide  for  ex- 
amination of 
accounts  of  re- 
gistrar and 
other  officers 
of  the  courts. 


Sect  2,  29  &  30  Vict  c.  14.]  The  accounts  of  the  regifi^ 
and  other  officers  of  the  courts,  of  which  the  person  who  shill 
have  died,  resigned  or  been  removed  was  the  treasurer,  shalJ  be 
examined  by  such  person  or  persons  at  such  time  or  times  undff 
the  supervision  of  such  person  as  the  commissicmers  of  the 
treasury  shall  think  fit,  provided  that  the  salaries  and  expenees 
of  the  persons  by  whom  such  accounts  are  to  be  examined  sball 
not  exceed  the  sum  aUowed  to  the  then  late  treasurer  f«rAe 
services  of  a  clerk,  and  for  the  travelling  expenses  of  hinweif 
and  clerk. 

Tre«»«rer8  gect  3,  29  &  30  Vict  c.  14.]     Where  it  shall  appear  to  the 

UDOTi^uTCran-  commissioners  of  her  majesty's  treasury  that  greater  efficienef 
nuation  m  cer-  *°^  economy  will  be  efiected  by  permitting  toe  retirement  of 
tain  cases.         a  treasurer  of  county  courts,  it  shall  be  lawM  for  the  said  oom- 
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missioners  to  grant  to  any  such  treasnrer,  out  of  monies  to  be 
provided  for  the  purpose  by  parliament,  such  superannuation 
allowance  as  the  said  commissioners  may  determine,  not  ex- 
ceeding such  amount  as  might  b&  granted  imder  "  The  Super- 
annuation Act,  1859,"  to  a  civil  servant  retiring  upon  medical 
certificate. 

Sect.  4,  29  &  30  Vict.  c.  14.1     If  the  commissioners  of  the  If  person  ap- 
treasury  shall  think  fit  to  employ  in  the  examination  of  the  pointed  to  ex- 
accounts  of  the  courts  any  person  virhom  they  may  think  it  ^"''4^^*^^''^ 
desirable  so  to  employ,  on  account  of  knowledge  acquired  by  ^.i^^k  after* 
him  as  clerk  to  any  treasurer  of  county  courts,  such  clerk  shall,  pn>b«tioii  be 
if  after  one  year  the  said  commissioners  shall  continue  to  employ  Bhall  be  deemed 
him,  be  deemed  a  servant  in  the  permanent  civil  service  of  the  *  ^^  servant, 
state,  and  be  entitled  to  superannuation. 

Sect.  6,  29  &  30  Vict.  c.  14.]     The  commissioners  of  the  Treasury  to 

treasury  shall  from  time  to  time  make  such  rules  as  to  them  ™*^?  rules  for 

shall  seem  meet  for  the  keeping  and  rendering  of  accounts  by  y^J^l^^'^. 

the  registrars  and  other  officers  of  the  courts  of  which  the  countebyregis- 

treasurer  has  died,  resigned  or  been  removed,  and  for  securing  trars  and  other 

the  payment  of  the  sums  of  money  in  the  hands  of  such  regis-  officers  of  the 

trars  or  other  officers,  as  the  said  commissioners  may  from  time  ^^^  "^^ 

to  time  in  each  case  direct,  into  the  bank  of  England  to  the  ments ^yredfi- 

account  of  the  paymaster  general,  to  be  carried  by  him  to  an  trars  to  be  paid 

account  to  be  called  "  the  County  Courts  Fund,"  out  of  which  into  Bauk  of 

fund  the  said  commissioners  shall  direct  all  necessary  payments  England, 
for  the  purposes  of  such  courts  to  be  made. 


Sect.  6,  29  &  30  Vict.  c.  14.]     The  person  under  whose  Accounts  to  be 
supervision  the  accounts  of  the  coiu*ts  are  to  be  examined  as  rendered  to 
aforesaid  shall  once  in  every  year,  and  oftener  if  required,  on  *"^'  board, 
such  day  as  the  commissioners  of  her  majesty's  treasury  from 
time  to  time  shall  appoint,  render  to  the  commissioners  for 
auditing  the  public  accounts  of  Great  Britain  a  true  account  in 
writing  of  all  monies  paid  into  the  aforesaid  **  County  Courts 
Fund  "  at  the  paymaster  general's,  and  of  monies  paid  thereout, 
during  the  period  comprised  in  such  account,  in  such  form  and 
with  such  particulars  as  the  said  commissioners  of  audit  shall 
from  time  to  time  require. 

Sect.  7,  29  &  30  Vict.  c.  14.]     The  accounts  to  be  kept  by  Accounts  to  l>e 
the  aforesaid  person  on  accoimt  of  any  courts  shall  be  examined  ftodited. 
and  audited  by  the  commissioners  of  audit  in  tlie  same  manner 
as  the  accounts  of  the  treasurers  of  county  courts  are  now 
audited. 

Sect  8,  29  &  30  Vict.  c.  14.]     All  lands,  messuages  and  Property  of 
other  real  and  personal  estates  and  effects  belonging  to  any  courts  to  vest 
county  court  which  shall  be  vested  in  any  treasurer  of  county  ^  *  person  to 
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courts  who  shall  die,  resign  or  be  removed,  shall  Test  in  guch 
aforesaid  person ;  and  all  lands^  messuages  and  other  real  and 
personal  estates  and  effects  which  thereailer  may  be  purchased 
or  belong  to  any  of  such  courts  shall  rest  in  the  said  person ; 
and  upon  the  death,  removal  or  resignation  of  each  such  person 
all  property  whatsoever,  real  or  personal,  which  was  vested  in 
the  said  person  shall  vest  by  force  of  this  act  in  the  person 
appointed  by  the  commissioners  of  her  majesty's  treasury  to 
succeed  him  in  the  said  duty  of  supervising  the  examination  of 
the  accounts. 

Conrt  honses,         Sect.  9,  29  &  80  Vict.  c.  14.]     Any  of  the  duties  of  a  trea- 

&c.  may  be       surer  of  county  courts  in  respect  to  the  purchase  of  lands,  and 

provided.  of  providing  court  houses  and  offices,  may  by  direction  of  the 

commissioners  of  the  treasury  be  performed  by  the  said  aforesaid 

person  in  respect  of  those  courts  to  which  there  shall  be  no 

treasurer. 


Registrar  to 
send  to  commis- 
sioners of  audit 
an  account  of 
aU  Bums  paid 
by  him  to  . 
pajmaster- 
generaL 

Appointment 
of  clerks  vested 
in  judges,  sub- 
ject to  approval 
of  lord  chan- 
cellor. 

Mugt  reside  in 
district,  18  & 
14  Vict.  c.  61, 
s.  8,  ante,  p. 
861. 


Sect.  10,  29  &  30  Vict.  c.  14.]  The  r^istrar  of  every  court 
the  accounts  of  which  are  examined  under  the  provisions  of 
this  act  shall  once  in  every  year,  and  oftener  if  required,  on 
such  day  as  shall  be  appointed  by  the  commissioners  of  her 
majesty's  treasury,  make  out  and  send  to  the  said  commissioners 
of  audit  an  account  of  all  sums  paid  over  by  him  to  the  pay- 
master general. 

XXrV.  And  be  it  enacted,  that  for  every  court  under  the 
authority  of  this  act  there  shall  be  a  clerk,  who  shall  be  an 
attorney  of  one  of  her  majesty's  superior  courts  of  common  law, 
and  whom  the  judge  shall  be  empowered  to  appoint,  subject  to 
the  approval  of  the  lord  chancellor,  and  [in  case  of  inability 
or  misbehaviour,  to  remove,  subject  to  the  like  approval'}  ; 
and,  until  otherwise  directed  by  her  majesty,  with  the  advice 
of  her  privy  council,  every  such  clerk  shall  be  paid  by  fees  as 
hereinaher  provided;  and  in  cases  requiring  the  same  such 
assistant  clerks  as  may  be  necessary  shall  be  provided  and  paid 
by  the  clerk  of  the  court. 


No  clerk  to  be  Sect.  17,  15  &  16  Vict.  c.  54.]  No  clerk  of  a  county  court 
appointed  for  shall  henceforth  be  appointed  for  more  than  one  district  in  which 
more  than  one  a  court  is  holden,  unless  from  there  being  no  attorney  resident 
hi^^^oT^^'  within  the  district  of  the  court  in  which  the  office  of  clerk  is 
vacant,  or  from  any  other  reason,  the  lord  chancellor,  or,  where 
the  whole  of  the  district  is  within  the  duchy  of  Lancaster,  the 
chancellor  of  the  duchy,  shall  deem  it  expedient  to  order  other- 
wise. 


eases. 


acrk  to  be 
called  regis- 
trar. 


Sect.  8,  19  &  20  Vict.  c.  108.]     The  clerk  of  a  county  court 
shall  hereafter  be  called  the  registrar  of  the  court,  and  hence- 
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forth  no  person  shall  be  appointed  registrar  of  more  than  one 
court 

Sect.  4,  13  &  14  Vict.  c.  61.]     So  much  of  the  said  act  of  Power  to  re- 
the  tenth  year  of  her  majesty  as  relates  to  the  remoral  of  clerks  ™ove  clerks, 
or  high  bailiffs  of  the  courts  holden  under  the  said  acts  shall  be  ^^^^^^ 
repeded;  and  it  shall  be  lawful  for  the  lord  chancellor,  or,  ^^^ 
where  the  whole  of  the  district  of  the  court  or  courts  for  which  g  «u  iq  y^j. 
the  clerk  or  high  bailiff  shall  have  been  appointed  is  within  the  ^  95  ^  24  31. 
duchj  of  Lancaster,  for  the  chancellor  of  the  duchj  of  Lancaster, 
when  such  lord  chancellor  or  chancellor  of  the  duchj  shall  in 
his  discretion  think  fit,  to  remoYO  the  clerk,  high  bailiff^  or  any 
assistant  clerk  of  any  such  court  or  courts  from  his  office,  and 
from  time  to  time  to  make  such  order  as  to  the  attendance  of 
any  clerk,  deputy  clerk,  or  assistant  clerk,  during  the  sitting  of 
the  court  or  otherwise,  as  he  shall  think  fit :  provided  always, 
that  nothing  herein  contained  shall  affect  the  tenure  of  office  of 
any  person  who  before  the  passing  of  the  said  act  held  an  office 
in  any  of  the  courts  mentioned  in  the  schedule  (A.)  annexed  to 
the  said  act 

Sect.  13,  19  &  20  Vict  c.  108.]     On  the  death  or  removal  of  Judge  to  ap- 
a  registrar  who  shall  not  have  appointed  a  deputy,  the  judge  poi?*  deputy 
may,  for  a  period  not  exceeding  three  months,  provisionally  JuS^^^jf" 
appoint  a  person  to  discharge  the  duties  of  registrar ;  and  such  one^has  not 
person  shall  act  as  and  have  all  the  rights  and  liabilities  of  been  appointed. 
a  registrar  until  a  permanent  successor  shall  be  appointed,  and 
shall  receive  as  remuneration  for  his  services  during  the  period 
he  may  so  act  a  rateable  proportion  of  the  salary  attached  to  the 
office  of  registrar. 

Sect  9,  19  &  20  Vict  c.  108.]     From  and  after  the  first  day  Registrar  of 
of  October,  one  thousand  eight  hundred  and  fifty-six,  a  registrar  more  than  one 
of  more  than  one  county  court  shall  cease  to  be  the  r^istrar  of  ^^  ^  *^®**? 
all  of  the  courts  of  whidi  he  is  the  registrar,  except  of  5iat  court  ^^^^  ^^  ^OHmT 
of  which  he  may  by  writing  addressed  to  tiie  judge  of  such  court  one  of  such 
have  elected  to  remain  the  r^istrar :  provided  always,  that  this  courts, 
provision  shall  not  apply  to  any  registrar  who  was  clerk  to  any 
court  mentioned  in  schedule  (A.)  or  (B.)  to  the  act  passed  in  the 
ninth  and  tenth  years  of  the  reign  of  her  present  majesty, 
chapter  ninety-five,  unless  such  r^strar  shall,  by  writing  ad- 
dressed to  the  judge  of  such  courts,  have  signified  his  desire  that 
it  should  apply  to  him. 

Sect  10,  19  &  20  Vict.  c.  108.]     Every  person  who  shall,  Compensation 
under  the  provisions  of  the  last  section,  cease  to  be  the  registrar  to  registrars. 
of  one  or  more  county  courts,  shall  be  entitled  to  receive,  as 
compensation  for  the  loss  sustained  by  him  thereby,  an  annuity 
equal  to  one  fourth  of  the  yearly  amount  of  the  fees  received  in 
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Bnch  court  or  courts  for  the  use  of  the  registrar,  calcuh&ted  on 
an  average  of  the  five  years  ended  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  fifty-five,  and  the  com- 
missioners of  her  majesty's  treasury  are  hereby  empowered  to 
award  in  each  case  such  annuity,  and  to  direct  payment  of  the 
same  to  be  made  out  of  aay  monies  to  be  provided  by  parliament 
for  that  purpose :  provided  always,  that,  where  any  such  regis- 
trar shall  have  been  the  clerk  of  any  court  mentioned  in  the 
schedule  (A.)  or  (B.)  to  the  act  passed  in  the  ninth  and  tenth 
years  of  tne  reign  of  her  majesty,  chapter  ninety-five,  compen- 
sation may  be  awarded  to  him  according  to  the  provisions  of 
section  thirty-eight  of  the  said  act. 


In  populous 
districts  lord 


XXY.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord 

chancellor,  in  populous  districts  in  which  it  shall  appear  to  him 

^^ftiro™*^  expedient,  to  direct  that  two  persons   shall  be  appointed  to 

clerks  to  bo       execute  jointly  the  office  of  clerk,  under  such  regulations  as  to 

appointed.         the  division  of  the  duties  and  emoluments  of  the  said  office  as 

shall  be  from  time  to  time  made  by  order  of  court  in  case  of 

difierence  between  them,  each  of  such  persons  being  qualified  as 

is  hereinbefore  provided  in  the  case  of  a  single  clerk ;  and 

where  under  the  provisions  of  any  act  cited  in  either  of  the 

said  schedules  (A.)  and  (B.)  more  than  one  clerk  is  now  acting 

in  and  for  the  court  holden  under  such  act,  the  same  number  of 

clerks  shall  be  continued,  unless  it  shall  seem  expedient  to  the 

lord  chancellor  to  order  that  such  number  be  reduced. 


On  death  of  a 
joint  registrar 
survivor  to  be 
Bole  registrar. 


Sect.  23,  30  &  31  Vict.  c.  142.]  Upon  the  death,  resignation 
or  removal  of  any  person  being  joint  registrar  with  another  of 
a  county  court,  no  other  person  shall  be  f^pointed  to  such 
office  of  registrar,  jointly  or  otherwise,  until  both  the  persons 
holding  the  jomt  office  shall  have  died,  been  removed,  or  re- 
signed, unless  the  lord  chancellor  shall  otherwise  order. 


may  be  ap- 
pointed. 

Rules,  8,  9. 


In  case  of  ill-  XXVI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the 
ness,  &c.  of  clerk  of  any  such  court  with  the  approval  of  the  judge,  or  in 
^^®^*^j* ^P^^  case  of  mability  of  the  clei^  to  make  such  appointment,  for  the 
™*^  *^  judge?  to  appoint  from  time  to  time  a  deputy,  qualified  to  be 
appointed  clerk  of  the  said  court,  to  act  for  the  clerk  of  the 
said  court  at  any  time  when  he  shall  be  prevented  by  illness  or 
unavoidable  absence  from  acting  in  such  office,  and  to  remove 
such  deputy  at  his  pleasure;  and  such  deputy  while  acting 
under  such  appointment  shall  have  the  like  powers  and  privi- 
leges, and  be  subject  to  the  like  provisions,  duties,  and  penalties 
for  misbehaviour,  as  if  he  were  the  derk  of  the  said  court  for 
the  time  being. 

Deputy  of  re-        Sect.  12,  19  &  20  Vict  c.  108.  J     The  appomtment  of  a 
gisfarar  to  con-  deputy  of  a  r^istrar  shall  not  be  vacated  by  the  death  or 
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removal  of  the  registrar^  but  his  acts  done  after  snch  death  or  tmne  to  aet 
removal  shall  be  as  valid  as  if  the  registrar  had  not  died  or  been  after  death  or 
removed,  and  he  shall  continue  to  act  until  a  successor  to  such  removal  of  re- 
registrar  shall  be  appointed ;  and  he  shall  receive  as  remunera-  sis^^f- 
tion  for  his  services  during  the  period  he  may  so  act  after  the  9  *c  10  Vict. 
death  or  removal  of  the  registrar  a  rateable  proportion  of  the  ^  ^^»  *•  ^^' 
salary  attached  to  the  office  of  registrar. 

XXVII.  And  be  it  enacted,  that  the  clerk  of  each  court,  with  Duties  of 
such  assistant  clerks  as  aforesaid  in  cases  requiring  the  same,  clerks, 
shall  issue  all  summonses,  warrants,  precepts,  and  writs  of  exe-  9  &  10  Vict. 
cution,  and  register  all  orders  and  judgments  of  the  said  court,  c.  95,  s.  24, 
and  keep  an  account  of  all  proceedings  of  the  court,  and  shall  *'*^^»  P-  ^^*- 
take  charge  of  and  keep  an  account  of  all  court  fees  aud  fines  -^^i  6  to  20. 
payable  or  paid  into  court,  and  of  all  monies  paid  into  and  out 

of  court,  and  shall  enter  an  account  of  all  such  fees,  fines,  and 
monies  in  a  book  belonging  to  the  court,  to  be  kept  by  him  for 
that  purpose,  and  shall  from  time  to  time,  at  such  times  as  shall 
be  directed  by  order  of  the  court,  submit  his  accounts  to  be 
audited  or  settled  by  the  treasurer. 

XXVIII.  And  be  it  enacted,  that  it  shall  not  be  lawful  for  Offices  of  clerk, 
the  clerk  of  any  court  holden  tmder  this  act,  or  the  partner  of  treaanrer  and 
any  such  clerk,  or  any  person  in  the  service  or  employment  of  bailiff  not  to  be 
such  clerk  or  his  partner,  to  act  as  treasurer  or  high  bailiff  of  <^^P*"®^- 
the  court ;  or  for  the  treasurer,  his  partner  or  clerk,  or  any  ^^^  ^^ 
person  in  the  service  or  employment  of  such  treasurer  or  his  ^'  ^^*P^^' 
partner,  to  act  as  clerk  or  high  bailiff;  or  for  the  high  bailiff, 

his  partner  or  clerk,  or  any  person  in  the  service  or  employment 
of  such  high  bailiff  or  his  partner,  to  act  as  clerk  or  treasurer 
of  the  court. 

XXIX.  And  be  it  enacted,  that  no  clerk,  treasurer,  high  Officers  not  to 
bailiff  or  other  officer  of  the  court  shall,  either  by  himself  or  act  as  attomies 
his  partner,  be  directly  or  indirectly  engaged  as  attorney  or  "^  "^®  conrt. 
agent  for  any  party  in  any  proceeding  in  the  said  court. 

XXX.  And  be  it  enacted,  that  every  person  who,  being  the  Penalty  of  60/. 
clerk  of  any  such  court,  or  the  partner  of  such  clerk,  or  a  ^^  non-obeerv- 
person  in  the  service  or  employment  of  any  such  clerk  or  of  "***.<^^  raael^ 
his  partner,  shall  accept  the  office  of  treasurer  or  high  bailiff  of  ^q^s^ 

such  court,  or  who,  being  the  treasurer  of  any  such  court,  or 
the  partner  of  any  such  treasurer,  or  a  person  in  the  service  or 
employment  of  any  such  treasurer  or  of  his  partner,  shall 
accept  the  office  of  clerk  or  high  bailiff  in  the  execution  of  this 
act,  or  who  being  the  high  bailiff  of  such  court,  or  the  partner 
of  any  such  high  bailiff,  or  a  person  in  the  service  or  employment 
of  any  such  high  bailiff,  or  of  his  partner,  shall  accept  the  office 
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^  ^,.<  V**  ry*«irer  in  the  execntion  of  this  act,  and  also  every 
.  -y  **«kctrvr,  hi^h  bailiff!  or  other  officer  of  any  such  court 
^.K  M>**.  S\  hv  himself  or  his  partner,  or  in  any  way,  directly 
^  ;r^^  >v;rv,  concerned  as  attorney  or  agent  for  any  party  in 
^.'-  j^NNN^xlinjf  in  the  said  court,  shall  for  every  such  offence 
c»  '*.  o  JMul  pay  the  sum  of  fifty  pounds  to  any  person  who  shall 

ytf<  K»r  the  same  in  any  of  her  majesty's  superior  courts  of 

wwx\L  by  action  of  debt  or  cm  the  case. 

^,,:,.i*•^M        XXXI.  And  be  it  enacted,  that  for  every  such  court  there 
,  V-'***  ^hftll  be  one  or  more  high  bailiff  whom  the  judge  shall  be  em- 

^  ...jL  %«  i-^  jK»>vered  by  order  of  court  to  appoint,  [amf,  in  case  o/inabiliey 
>„,  ^'"^  '^  #r  misbehaviour,  to  remove  by  a  like  order"];  and  every  such 
---•'*^  *^^^  high  bailiff  shall  be  empowered,  subject  to  the  restrictions 
*  ^  "J  ^  4^  hereinafter  contained,  by  any  writing  under  his  hand,  to  appoint 

^  J» V  ^  ^*^  •  sufficient  number  of  able  and  fit  persons,  not  exceeding  such 
niunber  as  shall  be  from  time  to  time  allowed  by  the  judge  to 
be  bailifis  to  assist  the  said  high  bailifi^  and  at  his  pleasure  to 
dismiss  all  or  any  of  them,  and  to  appoint  others  in  their  stead ; 
and  every  bailiff  so  appointed  may  also  be  suspended  or  dis- 
missed by  the  judge. 

BAiUffstoaerre  Sect.  22,  30  &  31  Vict.  c.  142.]  Every  bailiff  duly  appointed 
i^y  P^^**^*"       by  a  high  bailiff  or  a  r^strar  may  serve  or  execute  any  process 


^^'^^^SbvMffh  ^^^^  ^7  *"^y  *^^  passed  or  to  be  passed  is  directed  to  be  served 
"^^tf    y  nig    ^^  executed  by  a  lugh  bailiff,  unless  otherwise  specially  provided 
against  therein. 

On  death,  &c.        Sect  16,  19  &  20  Vict  c.  108.]     On  the  death  or  removal  of 

of  high  bailiff,  ^  high  bailiff,  the  judge  may,  for  a  period  not  exceeding  three 

i^^^  *^^  months,  provisionally  appoint  a  person  to  dbcharge  the  duties 

monally  a  de-  ^^  ^S^  bailiff;  and  such  person  shall  act  as  and  have  all  the 

puty.  rights  and  liabilities  of  a  high  bailiff  until  a  permanent  successor 

Renmneration  shall  be  appointed,  and  shall  receive  as  remuneration  for  his 

to  such  deputy,  services  during  the  period  he  shall  so  act  a  rateable  proportion 
of  the  salary  and  allowances  attached  to  the  office  of  high  bailiffl 

Aadatant  bai-        Sect  14,  19  &  20  Vict  c.  108.]      The  appomtment  of  the 

UffatocOTitmue  bailifis  who  are  appomted  to  assist  the  high  bailiff  shall  not  be 

mo^  ^IdX  vacated  by  the  death  or  removal  of  the  high  bailiff,  but  their  acts 

bailiff.  do^G  *ft©r  such  death  or  removal  shall  be  as  valid  as  if  the 

high  bailiff  had  not  died  or  been  removed,  and  had  authorized 

such  acts,  and  they  shall  continue  to  act  until  they  shall  be  dis- 

Bemmieration    missed  by  the  successor  of  the  high  bailiff  or  by  the  judge ;  and 

to  bailiffo.         they  shall  be  paid  for  their  services  during  the  period  they  shall 

BO  act  after  the  death  or  removal  of  the  high  bailiff  the  same 

wages  as  they  were  receiving  at  the  date  of  such  death  or 

removal,  and  such  wages  sh^  be  paid  out  of  the  salary  and 

allowances  attached  to  the  office  of  high  bailiff. 
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XXXn.  Provision  for  the  high  bailiffs  of  Westminster 
and  Southwark,— Repealed  by  22  Vict.  c.  %  s.\. 

XXXin.  And  be  it  enacted,  that  the  said  high  bailiffs  or  Datiet  of  the 
one  of  them  shall  attend  every  sitting  of  the  court,  for  such  high  bailiffs, 
time  as  shall  be  required  by  the  judge,   unless   when  their  ^^* 
absence  shall  be  allowed  for  reasonable  cause  by  the  judge,  and  Rule^  21. 
shall,  by  themselves  or  by  the  bailiffs  appointed  to  assist  them 
as  aforesaid,  serve  all  the  summonses  and  orders,  and  execute 
all  the  warrants,  precepts  and  writs  issued  out  of  the  court ; 
and  the  said  high  bailiffs  and  bailifis  shall  in  the  execution  of  BuUi,  21  to 
their  duties  conform  to  all  such  general  rules  as  shall  be  from  S5. 
time  to  time  made  for  regulating  the  proceedings  of  the  court 
as  hereinafter  provided,  and,  subject  thereunto,  to  the  order  and 
direction  of  tfa^  judge ;  and  the  said  high  bailiffs  shall  be  en- 
titled to  receive  all  roes  and  sums  of  money  allowed  by  this  act 
in  the  name  of  fees  payable  to  the  bailiff,  out  of  whidi  they 
shall  provide  for  the  execution  of  the  duties  for  which  such  fees 
are  allowed,  and  for  the  payment  of  ^e  bailiffs  and  officers 
appointed  to  assist  them,  according  to  such  scale  of  remunera- 
tion as  shall  be  from  time  to  time  approved  by  the  judge ;  and 
every  such  high  bailiff  shall  be  responsible  for  all  the  acts  and 
de&ults  of  himself  and  of  the  bailiffs  appointed  to  assist  him, 
in  like  manner  as  the  sheriff  of  any  county  in  England  is  re- 
sponsible for  the  acts  and  de&ults  of  himself  and  his  officers. 

Sect  13,  29  &  30  Vict.  c.  14.]    Henceforth  no  parson  shall  No  penon  to 

be  appointed  high  bailiff  of  more  than  one  comi;.  ^  ^^  ^J^^ 

'^^  o  of  more  than 

one  oomi. 

Sect  11,  29  &  30  Vict  c.  14.]     Section  twenty-eight  of  the  On  a  vacancy 

act  passed  in  the  session  of  parliament  holden  in  the  ninth  and  in  the  office  of 

tenth  years  of  the  reign  of  her  present  mi^ty,  chapter  ninety-  ^"^^j!^'^® 

five,  shall,  so  far  as  relates  to  the  conjoiniug  of  the  offices  of  toS^UI  pot- 

registrar  and  high  bailiff,  be  repealed ;  and  upon  the  happening  form  ^^^  dimes 

of  any  vacancy  in  the  office  of  high  bailiff  of  any  counlr  court,  of  high  bailiff, 

if  the  registrar  of  the  court  in  which  the  vacancy  shall  occur  if  he  shall  have 

shall  have  been  appointed  such  registrar  after  the  passing  of  this  *'^**^S!S^™'?^ 

act,  or,  having  been  appointed  before  the  passing  of  this  act^  shall  J^J^^^  ^e 

be  willing  to  perform  Hie  duties  of  the  office  of  high  bailiff  of  passing  of  this 

such  court,  no  successor  to  such  high  bailiff  shall,  unless  the  act 

lord  chancellor  with  the  consent  of  the  commissioners  of  her 

majesty's  treasury  shall  otherwise  determine,  be  appointed,  but 

in  either  of  such  cases  the  registrar  shall  perform  the  duties  of 

tiie  high  bailiff  of  such  court,  and  shall  have  all  the  powers  and 

authorities  now  vested  in  a  high  bailiff  of  a  county  corni^  and 

shall  be  responsible  for  the  acts  and  de&ults  of  himself  and  his 

officers  in  like  manner  as  the  high  bailiff  of  a  county  court  is 

now  by  law  responsible  for  the  acts  and  defaults  of  himself  and 

his  officers :  provided,  that  if  a  registrar  of  a  court  appointed 

p  Jl.  B  B 
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\\%i}$xx%x  before  the  passing  of  this  act  shall  be  nnwiUing  to 
^rt'orm  the  duties  of  the  offioe  of  high  bailiff,  lira  person 
i^ppointed  to  succeed  to  the  then  vacant  office  of  high  bailiff 
ahall,  unless  the  lord  chancellor  with  the  consent  aforesaid 
otherwise  direct,  cease  to  hold  such  office  upon  the  said  registrar 
ceasing  to  hold  his  office  of  registrar. 

Additicmftl  re-  Sect.  12,  29  &  30  Vict.  c.  12.]    Every  registrar  bo  inyested 

muneratioii  to  with  the  powers  and  authorities  of  high  bailiff  shall  receive,  in 

registrar  for  addition  to  his  net  salary  as  registrar,  a  sum  equal  to  one-fifth 

pei^omun^  tje  ^.  ^£  g^^j^  salary,  together  with  such  sum  or  allowances  for 

aaties  of  hiirh  ^      ,           ,            ■^-     °  i»                       xi_                •    •              «  t 

bailiff.  service  and  execution  of  process  as  the  commissioners  of  her 

nugesty's  treasury  may  determine ;  and  sudi  additional  salary 
and  allowances  shall  be  paid  out  of  the  produce  of  the  fees 
payable  under  the  provisions  of  the  act  passed  in  the  nineteenth 
and  twentieth  years  of  the  reign  of  h^  present  majesty,  chi^»ter 
one  hundred  and  eight. 

Registrars  act-       Sect  21,  30  &  31  Yict.  c.  142.]     Every  registrar  who  may 

in^athigh        be  invested  with  the  powers  and  authorities  of  a  high  bailiff 

b«»liff«  under  the  provisions  of  the  CJounty  Courts  Act,  1866,  shall 

also  be  invested  with  the  powers  and  authorities  possessed  by 

the  high  bidliff  to  the  performance  of  whose  duties  he  may 

succeed. 

XXXIV.,  XXXY.  Clerks  and  hiah  bailiffs  under  acts 
cited  in  seheds,  {A.)  and  (£.),  and  of  ine  two  courts  at  Bristol, 
By  sect.  19,  15  ^  16  Vict  c.  54,  no  person  to  be  appointed 
clerk  of  tke  Bristol  Court  until  present  clerks  die^  resign  or 
are  removed. 

Treasurers,  XXXVI.  And  be  it  enacted,  that  the  treasurer,  clerk,  and 

clerks  Mid         y^g}^  bailiff  of  every  court  holden  under  this  act  who  may  receive 

ri^^^MOTi^**^  any  monies  in  the  execution  of  his  duty  shall  give  security  for 

fiL  1  qjT^*     ^^^  ^^^^^  ^^  ^  ^^^^  manner  and  form  as  the  ccmimissionerB  of 

?lct  c  1(^      ^^  majesty's  treasury  from  time  to  time  shall  order,  for  the  due 

8.  76.         '      performance  of  their  several  offices,  and  for  the  due  accounting 

for  and  payment  of  all  monies  received  by  them  under  this  act 

(or  which  they  may  become  liable  to  pay  for  any  misbehaviour 

in  their  office). 

Bemoval  of  Sect  76,  19  &  20  Vict  c.  108.]    If  any  bond  given  under 

bonds  from  re-  the  provisions  of  any  act  relating  to  the  county  courts  shall  have 
gistry  of  com-  been  registered  in  the  court  of  common  pleas  in  England,  and 
mon  pleas.  ^^  conditicm  of  such  bond  shall  have  been  satisfied,  the  com- 
missioners of  her  majesty's  treasury,  by  certificate  under  the 
hands  of ,  any  two  of  tiiem,  may  authorise  the  proper  offioer  of 
the  said  court  to  enter  up  satisfistction  on  the  reccoHl  of  such 
bond  or  obligaticHi. 
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XXXVll.  Fees  to  be  taken  according  to  schedule  {DX  and 
tables  to  be  exhibited  in  conspicuous  places. -~  Repealed  by 
*.  3  o/ 19  ^  20  Vict.  c.  108,  schedule  (A). 

Sect  78,  19  &  20  Vict  c.  108.]     The  fees  payable  on  the  Fees  specified 
proceedings  in  the  county  conrts  mentioned  in  schedule  (C.)  to  J"^  schedule  to 
this  act  shall  be  those  herein  specified ;  and  such  fees  shall,  SfbleoTfTOs to 
except  in  interpleaders,  or  where  such  fees  shall  be  payable  in  ^^  exhibited 
respect  of  keeping  possession,  appraising  or  selling  goods  seised,  in  court  and 
be  paid  in  the  first  instance  by  the  party  on  whose  behalf  any  repstrar's 
sudi  proceeding  is  to  be  taken,  before  such  proceeding  is  taken  ;  o^ce- 
and  in  de&ult  of  the  payment  of  any  fees,  pajrment  thereof  shall, 
by  order  of  the  judge,  be  enforced  by  such  means  as  might  be 
em{^oyed  to  recover  any  debt  a<^udged  by  the  court  to  be  paid ; 
and  a  table  of  all  fees  shall  be  posted  in  some  conspicuous  place 
in  every  court-house  and  registrar's  office. 

Sect.  79,  19  &  20  Vict  c.  108.]     The  commissioners  of  her  Treasnry  to  re- 
majesty's  treasury,  fix)m  time  to  time,  with  the  consent  of  the  P^  ^®®*  ^ 
lord   chancellor,  may  lessen  or  increase   the  fees  which  are  lj,^i^^^^ 
specified  in  schedule  (C.)  to  this  act,  or  which  are  now  payable  g^  dL«p.  in. 
on  proceedings  in  the  county  courts  taken  under  any  act  not  ante. 
hereinbefore  recited,  and  may  substitute  other  fees  in  lieu  thereof, 
and  may  order  new  fees  to  be  paid  on  any  proceedings  which 
are  now  or  shall  hereafter  be  authorized  to  be.  taken  in  such 
courts,  whether  any  fee  is  now  payable  thereon  or  not:  pro- 
vided always,  that  every  such  alteration  in  the  scale  of  fees 
shall  be  notified  to  both  houses  of  parliament  within  ten  days 
from  the  commencement  of  the  session  next  after  such  altera- 
tion. 

Sect  80,  80  8c  31  Vict  c.  142.]     The  registrars  and  high  Bemnneration 
bailiffs  of  the  coimty  courts  shall  be  remunerated  for  the  duties  of  registrars^ 
to  be  performed  by  them  under  the  jurisdiction  given  to  the  ^^  ^^  ^" 
courts  by  this  act,  by  receiving  for  their  own  use  such  fees  as  jj^^^  n<^ 
may  be  from  time  to  time  authorized  to  be  taken  by  any  orders 
to  be  made  by  the  commissioners  of  the  treasury,  with  the  con- 
sent of  tiie  lord  chancellor;   and   the  commissioners  of  the 
treasury  are  hereby  authorized  and  empowered,  with  such  con- 
sent as  aforesaid,  from  time  to  time  to  make  such  orders :  pro- 
vided that  it  shall  be  lawful  for  the  said  commissioners,  with  the 
like  consent  as  aforesaid,  to  order  that  the  registrars  and  high 
bailifife  shall,  in  lieu  of  receiving  such  fees,  be  paid  such  fixed  or 
fluctuating  aJlowanoes  as  may  in  each  case  be  thought  just ;  and 
fhmi  and  af)er  a  day  to  be  named  in  the  order  the  said  fees  shall 
be  accounted  for  and  paid  over  by  such  officers  in  such  manner 
as  may  be  therein  directed. 

bb2 
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XXXVin.  Compensation  for  persons    whose   rights    or 
emoluments  will  be  diminished. 

Officers  of  XXXIX.  And  be  it  enacted,  that  it  shall  be  lawM  for  her 

coorte  may  be  majesty,  with  the  advice  of  her  privy  council,  to  order  that  the 
m^^^fo^  judges,  clerks,  bailiffs  and  officers  of  the  courts  holden  under 
See  Id  &  14  ^-^  ^^  ^^  ^^y  ^^  them,  shall  be  paid  by  salaries  instead  of  fees, 
Vict.  c.  61,  8.  or  in  any  manner  other  than  is  provided  by  this  act ;  and  if  her 
7;  and  19  &  20  majesty  shall  be  pleased  with  the  advice  aforesaid  to  make  such 
^^^i%9^i  order,  or  to  order  that  any  such  court  shall  be  abolished,  or 
M.  81,  82,  83.  ^^^  ^^  district  for  which  any  such  court  is  holden  shall  be 
If  court  abo-  consolidated  with  any  other  district,  or  if  any  act  shall  be 
liflbed,  no  com-  pagged  whereby  it  shall  be  provided  that  the  said  courts  or  any 
KwS^except  ®^  ^®™  ®^^^*^  ^  abolished  or  otherwise  constituted  than  is  pro- 
in  certaLa  vided  by  this  act,  no  such  clerk  or  bailiff*,  nor  any  judge,  county 

cases.  clerk,  treasurer  or  other  officer  of  any  such  court,  shall  be 

entitled  to  any  compensation  on  account  of  ceasing  to  hold  his 
office  or  to  receive  the  fees  allowed  by  this  act,  or  on  account 
of  his  emoluments  being  affected  by  such  abolition  or  alteration, 
unless  he  shall  have  presided  or  acted  as  judge,  assessor,  county 
clerk,  treasurer,  clerk,  bailiff*  or  other  officer  before  the  passing 
of  this  act  in  any  of  the  courts  mentioned  in  the  schedule  (A.) 
to  this  act  annexed,  in  which  case  he  shall  be  entiUed  to  com- 
pensation for  the  loss  of  his  fees  or  emoluments,  in  like  manner 
and  subject  to  the  same  regulations  as  he  would  have  been 
entitied  thereto  under  the  provisions  herein  contained  in  case 
he  had  been  deprived  of  any  fees  or  emoluments  by  reason  of 
the  passing  of  this  act ;  and  in  such  case,  all  sums  payable  in 
the  manner  of  fees  to  such  officers  of  the  court  as  shall  be  paid 
by  salaries  shall  be  paid  from  time  to  time  to  the  treasurer  of 
the  court,  who  shall  pay  the  said  several  salaries  out  of  the 
proceeds  of  such  fees,  and  the  surplus  shall  form  part  of  the 
general  fund  of  the  court ;  and  whenever  the  net  amotmt  of  the 
fees  shall  not  be  sufficient  to  pay  the  said  several  salaries,  the 
deficiency  shall  be  made  good  and  paid  out  of  the  consolidated 
fund  of  Crreat  Britain  and  Ireland. 

TrimitiTig  XL.  And  be  it  enacted,  that  the  greatest  salaries  to  be  recdved 

amount  of  sala-  in  any  case  by  the  judges  and  clerks  of  the  courts  holden  under 
"«8*ohepaid  this  act  shall  be  twelve  hundred  pounds  by  a  judge  and  six 
imder  this  act.  i^undred  pounds  by  a  clerk,  exclusive  of  all  salaries  to  his  clerks 
^tt^  ^M?  employed  in  the  business  of  the  court,  and  other  expenses  inci- 
8182*^  "*  dental  to  his  office,  unless  in  the  case  of  any  judge  or  clerk  of 
'  any  such  court  acting  in  the  same  capacity  before  the  passing  of 

this  act  in  any  court  mentioned  in  the  said  schedule  (A.),  whose 
salaries  shall  not  be  limited  to  any  sum  less  than  me  average 
amount  of  the  fees  and  emoluments  of  their  reroective  offices 
during  the  seven  years  next  before  the  passing  of^this  act :  pro- 
vided always,  that  it  shall  be  lawful  for  the  commissioners  of 
her  majesty's  treasury  to  allow  in  each  case  such  sum  as  they 
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Bhall  in  each  case  deem  reasonable  to  defray  travelling  expenses, 
"with  reference  to  the  size  and  circumstances  of  each  district. 

Sect  14,  15  &  16  Vict  c.  54.]     After  the  passing  of  this  act  Limitiiig  sala- 
the  greatest  salaries  to  be  received  in  any  case  by  the  judges  "®*  ^J  judges 
and  clerks  of  the  county  courts  respectively  shall  be  one  thou-  *°   derka. 
sand  five  hundred  pounds  by  a  judge,  and  seven  hundred  pounds  ^^^  ^^ 
by  a  clerk,  but  in  no  case  shall  any  judge  be  paid  a  less  salary  ^^  ^2,'      '  ^ 
than  twelve  hundred  pounds :  provided  always,  that  the  salary      ' 
of  any  judge  or  clerk  acting  m  the  same  capacity  before  the 
passing  of  the  act  of  the  ninth  and  tenth  Victoria,  chapter 
ninety-five,  in  any  court  mentioned  in  schedule  (A.)  to  that  act, 
shall  not  be  limited  to  any  sum  less  than  the  average  amount  of 
the  fees  and  emoluments  of  his  office  during  the  seven  years  next 
before  the  passing  of  the  said  last-mentioned  act. 

Sect  80,  19  &  20  Vict  c.  108.]     The  salaries  of  the  judges  Salaries  of 

of  the  county  courts  shall  be  paid  out  of  the  consolidated  judges  to  be 

fund  of  the  United  Kmgdom  of  Great  Britain  and  Ireland,  and  P*^^  ^?}  ?£, 
xi_  •    •  «  t'  •     a_>     X-.  v      I-  consolidated 

the  c<mmiissioners  of  her  miyesty  s  treasury  are  hereby  em-  £^jj^.  t„^yei. 

powered  to  pay  the  same  accordingly  $  and  Ihe  sums  which  are  Ung  expenses 

now,  or  may  hereafter  be  allowed  to  them  for  travelling  expenses  ont  of  monies 

shall  be  paid  out  of  monies  that  may  be  voted  by  parliament  for  voted. 

that  nnTDOse  ®  ^  ^^  ^*^'- 

mat  purpose.  ^  ^^^  ^  ^ 

Sect  81,  19  &  20  Vict  c.  108.]     Whereas  by  the  fourteenth  Salaries  of  the 
section  of  the  said  act,  passed  in  the  session  of  parliament  1^^^'^  y-  . 
holden  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  her  J^  g  14 
present  majesty,  chapter  fifty-four,  it  was  enacted,  that  after  the  «^  ofi  &  29 
passing  of  the  said  act  the  greatest  salaries  to  be  received  in  ^^  ^  99 
any  case  by  the  judges  of  the  county  courts  should  be  one  g.  is,postl 
thousand  five  hundred  pounds,  but  that  in  no  case  should  any  fixing  the 
judge  be  paid  a  less  salary  than  twelve  hundred  pounds:  and  salary  at  16001. 
whereas  the  commissioners  of  her  majesty's  treasury  have  ^7^^' 
ordered  Ihat  the  salaries  of  the  judges  whose  names  are  men- 
tioned in  the  schedule  marked  (D.)  annexed  to  this  act  should 
be  fixed  at  the  amounts  set  opposite  their  respective  names  in 
such  schedule :  and  whereas  it  is  desirable  that  the  salaries  of 
the  judges  of  the  county  courts  should  be  fixed  by  parliament 
at  one  uniform  rate :  be  it  enacted,  that  every  judge  of  a  county 
court  shall  be  paid  a  salary  of  twelve  hundred  pounds  a  year, 
and  no  more :  provided  always,  that  the  judges  mentioned  in 
the  said  schedule  shall  continue  to  receive  the  salaries  therein 
mentioned  to  be  payable  to  them  respectively  so  long  as  they 
shall  continue  to  be  judges  of  the  county  courts ;  and  provided 
also,  that  nothing  herein  contained  shall  afiect  the  right  or 
title  of  any  county  court  judge  to  receive  any  sum  or  sums  of 
money  now  or  hereaftier  to  be  made  payable  to  him  for  defi*aying  ^  *  10  Vict, 
his  travelling  expenses.  ^'  ^^*  ^  ^' 
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\  ...  '  s  VK  ^  iV  Viot  c.  99.J  In  addition  to  the  fees  to  be 
.  .»  ^^.vv,  v%^  ^  ukon  hy  order  of  the  commissioners  of  her 
,^w..^\  V  *t\y*>»urv  M  lilbresaid,  there  shall  be  paid  by  the  suitors 
I  wvN'^'^t  tx^^  which  are  8})ecified  and  set  forth  in  the  sche- 
...V  w^  ^U*'*  Hot,  or  such  flu-ther  or  other  fees  as  the  said  com- 
^  «t^^h'4^  witii  the  consent  of  the  lord  chancellor,  shall  from 
V  ^^v  ^\  limo  by  order  direct,  which  fees  shall  be  received  by 
vtvs'  iv^i!*ti'ar  of  the  court,  and  accounted  for  and  paid  over  by 
lum  to  the  treasurer  of  the  court,  who  shall,  at  such  times  as 
llio  Hnid  commissioners  shall  direct, pay  such  fees  into  the  Bank 
of  Kngland  to  the  credit  of  the  paymaster  general,  to  be  by  him 
I  laid  over  to  the  credit  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the  salaries  paid 
out  of  such  fund  to  the  judges  of  the  county  courts  shall  be 
increased  by  three  hundred  pounds  a  year :  provided  always, 
that  the  salary  of  the  successor  to  any  judge  who  under  this  act 
shall  receive  a  larger  salary  in  the  whole  than  one  thousand 
five  hundred  pounds  shall  not  exceed  one  thousand  five  hundred 
pounds :  provided  also,  that,  if  any  judge  heretofore  appointed 
shall  resign  his  office  by  reason  of  any  permanent  infirmity  before 
he  shall  have  received  or  become  entitled  to  receive  the  increased 
amount  of  salary  payable  to  him  under  this  act  for  the  full 
period  of  five  years,  any  annuity  which  the  lord  chancellor 
may  reconunend  to  be  paid  to  him  upon  such  retirement  shall 
be  calculated  with  reference  to  the  average  amount  of  salary 
received  or  receivable  by  him  for  the  five  years  next  preceding 
the  date  of  such  retirement,  and  not  with  reference  to  the 
yearly  salary  which  he  shall  be  entitled  to  as  a  judge  of  county 
court  at  the  time  of  pi^esenting  his  petition  for  the  gnmt  of  an 
annuity. 

Sect  15,  15  &  16  Vict  c  54.]  It  shall  be  lawful  for  the 
lord  chancellor  from  time  to  time  on  a  petition  presented  to 
him  for  that  purpose,  to  recommend  to  the  commissioners  of  her 
majesty's  treasury  that  there  shall  be  paid  quarterly  out  of  the 
said  consolidated  fund  to  such  of  ibe  judges  of  the  county  courts 
as  shall  be  afflicted  with  some  permanent  infirmity  disabling 
him  fh)m  the  due  execution  of  his  office,  and  who  shall  be 
desirous  of  resigning  the  same,  an  annuity  or  clear  yearly  sum 
of  money  for  the  term  of  his  life,  not  exceeding  two-thirds  of 
the  yearly  salary  which  such  judge  shall  be  entitled  to  as  a 
judge  of  county  court  at  the  time  of  presenting  his  petition ; 
and  such  annuity  or  sum  shall  be  paid  out  of  the  said  consoli- 
dated fund  quarterly  or  otherwise,  as  the  said  oonmussicMiJers 
may  direct 

Regiitranto  Sect  82,  19  8c  20  Vict  c.  108.]   The  registrars  of  the  comis 

^  P^^  ^y  shall  be  paid  by  sabtries ;  and  the  principle  on  which  the  said 

Bjuiwrto^^M ^  salaries  shall  be  so  regulated  shall  be,  that  the  registrar  of  each 

tioned       '  court  in  which  the  plaints  entered  do  not  exoeed  the  number  of 
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two  hundred  in  a  year  shall  have  an  annual  salary  of  one 
hundred  and  twenty  pounds;  and  that  in  courts  where  the 
{faints  exceed  two  hundred  in  the  year  the  salaries  shall  he 
increased  hy  sums  of  five  pounds  for  every  twenty-five  addi- 
tional plaints  up  to  one  thousand  plaints  inclusive,  and  then  hy 
sums  of  fi>ur  pounds  fi>r  every  twenty-five  additional  plaints  up 
io  six  thousand  inclusive;  and  such  salaries  shall  he  induiuve 
of  idl  salaries  to  the  clerks  employed  hy  the  regbtrar  in  the 
husinesa  of  their  respective  courts,  and  of  all  emoluments  what- 
soever, except  those  receivahle  hy  than  in  proceedings  in 
insolvency  or  protection;  and  in  the  courts  in  which  the  pudnts 
^Lceed  the  numher  of  six  thousand  the  amount  of  salary  shall 
be  fixed  by  the  said  conmiissioners,  with  the  consent  of  the 
lord  dianoellor,  but  in  no  case  shall  the  net  salary  to  be  allowed 
exceed  the  maximum  salary  of  seven  hundred  pounds  a  year,  as 
provided  by  the  act  of  the  fifteenth  and  sixteenth  years  of  the  15  &  I6  Vict 
reign  of  her  present  majesty,  chapter  fifty-four:  provided  c.  54,  b.  14. 
always,  that  ike  salary  of  any  registrar  acting  in  a  similar 
ci^Mciiy,  or  as  derk,  before  the  passing  of  the  act  of  the  ninth 
and  tenth  Yictoria^  cluster  ninety-five,  in  any  court  mentioned 
in  schedule  (A.)  to  that  act,  shall  not  (exclusive  of  salaries  to 
the  dorks  to  be  employed  by  them  as  aforesaid,  the  amount  of 
such  salaries,  and  die  numbitf  of  such  derks,  to  be  sanctioned 
and  approved  by  the  commissioners  of  her  majesty's  treasury) 
be  liinited  to  any  sum  less  than  the  average  amount  of  the  fees 
and  emoluments  of  his  office  during  the  seven  years  next  before 
the  pasainff  of  the  said  last-mentiofied  act,  such  amount  to  be 
ascertained  by  the  commissioners  of  her  majesty's  treasury,  or 
to  a  sum  less  than  the  amount  which  he  now  recdves  in  pur- 
suance of  any  arrangement  since  the  abolition  of  the  court  of 
which  he  was  the  derk  or  registrar. 

Sect  14,  29  &  30  Vict  c.  14.]  Section  eighty-two  of  the  Salaries  of 
said  last-redted  act  shi^  as  to  registrars  of  county  courts  here-  fntoxe  ap- 
after  appointed,  be  repealed;  and  every  person  hweafter  to  be  £^^  '^^ 
appointed  registrar  of  a  county  court  shall  be  paid  by  salary,  **'*' 
and  the  prindple  upon  which  Uie  said  salary  shall  be  regulated 
shall  be,  that  if  the  plaints  entered  in  the  court  of  whidi  he  is 
registrar  do  not  exceed  in  the  year  from  the  first  day  of  January 
to  the  thirty-first  day  of  December  indusive  the  number  of  two 
hundred,  the  salary  shall  be  one  hundred  pounds  for  that  year; 
and  if  the  plaints  so  altered  shall  exceed  two  hundred,  then 
sudi  salary  shdl  be  increased  by  sums  of  four  pounds  for  every 
twenty-five  additional  plaints  up  to  six  thousand  indusive;  and 
such  salaries  shall  be  indusive  of  all  salaries  to  the  derks  em- 
ployed by  the  registrar  in  the  business  of  their  respective  courts, 
and  of  fdl  emoluments  whatsoever,  except  those  that  may  be 
receivable  in  equitable  proceedings  or  in  bankruptcy;  and  in 
the  courts  in  which  the  plaints  shall  exceed  six  thousand  the 
amount  of  salary  shall  be  fixed  by  the  said  commissioners  with 
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the  consent  of  the  lord  chancellor,  but  in  no  case  shall  the  net 
salary  to  be  allowed  exceed  seven  hundred  a  year;  and  such 
salaries  shall  be  paid  out  of  the  same  fund  as  the  salaries  of  ex- 
isting registrars  are  paid. 

HighbaUiffsto  Sect.  83,  19  &  20  Vict.  c.  108.]  The  high  bailifls  of  the 
be  paid  bj  sa-  courts  shall  be  paid  by  salaries  to  be  fixed  and  regulated  from 
lanes,  or  partly  ^^m^  iq  time  by  the  conmiissioners  of  her  majes^s  treasury, 
Dar^v"bvfeM  ^^  *^®  consent  of  the  lord  chancellor,  and  shsll,  in  addition  to 
^^  '   such  salaries,  receive,  for  their  own  use,  tiie  fees  appointed  for 

keeping  possession  of  goods  under  executions,  and  such  salaries 
shall  include  all  payments  made  by  the  high  baili£&  to  their 
under  bailiffs,  or,  with  the  like  consent,  the  high  bailifEs  may  be 
paid  partly  by  salaries  and  partly  by  allowances  for  the  execu- 
tion of  warrants,  and  for  mileage  on  the  service  or  execution  of 
any  process. 

Salaries  of  re-  Sect.  84, 19  &  20  Vict.  c.  108.]  The  salaries  of  the  registrars 
gistrars  and  and  high  bailiffs  shall  be  paid  out  of  the  produce  of  me  fees 
high  bailiffs  to  payable  under  the  provisions  of  this  act;  and  whenever  Ihe 
be  paid  out  of  amount  of  such  fees  shall  not  be  sufficient  to  pay  such  salaries, 
^^^  the  deficiency  shall  be  made  good  out  of  any  monies  to  be  pro- 

vided by  parliament  for  that  purpose;  and  the  surplus  which 
from  time  to  time  shall  remain  after  pa3rment  of  the  said  salaries 
shall  be  paid  over  to  the  credit  of  the  said  consolidated  flmd. 

Fees  and  fines       XLI.  And  be  it  enacted,  that  the  clerk  of  every  court  holden 

to  be  acoonnted  under  this  act,  from  time  to  time  as  often  as  he  shall  be  required 

for  to  trear        gQ  ^  do  by  the  treasurer  or  judge  of  the  court,  and  in  such  form 

"'"*^*  as  the  treasurer  or  judge  shidl  require,  shall  deliver  to  the 

treasurer  a  full  account  in  writing  of  the  fees  received  in  that 

court  under  the  authority  of  this  act,  and  a  like  account  of  all 

fines  levied  by  the  court,  and  of  the  expenses  of  levying  the 

Wards  within  same  [_and  shall  pay  over  to  the  treasurer,  quarterly  or  oftener, 

^^^AhlT^  A:  ***  ^^n/  y^^^y  ^  order  of  the  court,  the  monies  remaining  in 

'iSV^t  c  101   ^**  A«»^  over  and  above  his  own  fees,  and  such  balance  as 

B.  7,  p.  877.     '  ^^  shall  be  allowed  by  order  of  the  court  to  retain  for  the 

current  expenditure  of  the  court.^ 

Acconntof  fees  Sect.  9,  15  &  16  Vict  c.  54.]  The  derk  and  the  high  bailiff 
to  bo  delivered,  of  every  county  court  shall  deliver  quarterly  to  the  treasurer,  in 
such  form  as  the  treasurer,  by  direction  of  the  said  commis- 
sioners, shall  require,  a  full  account  in  writing  of  Ihe  fees  from 
time  to  time  received  by  them  respectively  under  the  act  of  the 
ninth  and  tenth  Victoria,  chapter  ninety-five. 

Clerk's  ac-  XLII.  And  be  it  enacted,  that  the  treasurer  of  every  court 

counts  to  be  holden  under  this  act  shall  from  time  to  time,  quarterly  or 
andited  and  oflener,  as  shall  be  directed  by  order  of  the  court,  audit  and 
settled  by  trear  g^^^  ^^  accounts  of  the  clerk  and  other  officers  of  the  courty 
surers. 
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and  shall  reoeiTe  the  balance  of  the  variotis  monies  which  such 
clerk  and  other  officers  shall  have  received  under  this  act,  and 
shall  pay  over  to  the  judge  of  the  court  the  amount  of  his  fees, 
and  make  ail  such  other  payments  as  it  shall  be  requisite  to 
make  thereout  in  accordance  with  the  provisions  of  this  act,  and 
shall  from  time  to  time  pay  the  balance  remaining  in  his  hands, 
or  so  much  thereof  as  he  shall  be  directed  to  pay,  into  such 
bank,  or  otherwise,  as  shall  be  directed  by  the  commissioners  of 
her  migesty's  treasury. 

Sect  7,  12  &  13  Vict.  c.  101.]     So  much  of  the  said  act  of  So  much  of  re- 
the  tenth  year  of  her  majesty  as  directs  that  the  clerk  of  every  cited  act,  9  & 
court  holden  under  the  said  act  shall  pay  over  to  the  treasurer  ^^.Y*^*  ?:  ^^' 
of  the  court,  quarterly  or  oftener  in  every  year,  by  order  of  the  ^^  ^  ^T^ 
court,  the  monies  remaining  in  his  hands  over  and  above  his  over  mo^M 
own  fees,  and  such  balance  as  he  shall  be  allowed  by  order  of  totrea8i2ier,re- 
the  court  to  retain  for  the  current  expenditure  of  the  court,  shall  peiJed. 
be  repealed;  and  the  derk  of  every  court  holden  under  the  said  CleriL  to  pay 
act  shall  pay  over  to  the  treasurer  of  the  court,  quarterly  or  J*^^  ^  ^ 
oftener  in  every  vear,  as  he  may  be  directed  by  ^e  commis->  to^^J^rorv  mav 
sioners  of  her  majesty's  treasury,  the  monies  remaining  in  his  ^rect 
hands  over  and  above  his  own  fees,  and  such  balance  as  he  shall 
be  allowed  by  order  of  the  said  commissioners  to  retain  for  the 
current  expenditure  of  the  coprt. 

XLTTT.  And  be  it  enacted,  that  the  treasurer  of  every  court  Treasurer  of 
holden  imder  this  act  shall,  once  in  every  year,  and  oftener,  if  the  court  to 
required,  on  such  day  as  Ihe  commissioners  of  her  majesty's  "^^^  J^ 
treasury  from  time  to  time  shall  appoint,  render  to  the  conmiis-  ^^      ^ 
sioners  for  auditing  the  public  accounts  of  Great  Britain,  a  true 
account  in  writing  of  all  monies  received  and  of  all  monies  dis- 
bursed by  him  on  account  of  every  court  holden  under  this  act 
of  which  he  is  treasurer,  during  the  period  comprised  in  such 
accoimt,  in  such  form,  and  with  such  particulars  of  receipt  and 
disbursement,  or  otherwise,  as  the  said  conmiissioners  of  audit 
shall  frx>m  time  to  time  require. 

XLIY.  And  be  it  enacted,  that  the  commissioners  of  her  CommiMionerB 
mi^esty's  treasury  shall  from  time  to  time  make  such  rules  as  to  j^_^^?"^i^ 
them  shall  seem  meet  for  securing  the  balances  and  other  sums  ^|^ ghidlbe 
of  money  in  the  hands  of  any  ^cers  of  every  court  holden  applied, 
under  this  act,  and  for  the  due  accounting  for  and  application  of 
ail  such  balances  and  other  sums  of  money. 

XLV.  And  be  it  enacted,  that  the  accounts  to  be  kept  by  the  Accorontgof 
several  treasurers  on  account  of  the  said  courts  shaU  be  ex-  ^^S^T"^** 
amined  and  audited  by  the  commissioners  for  auditing  the  public  ^o^^rs  (^25'^ 
accounts  of  Great  Britain  under  the  powers  vested  in  them  Qeo.  8,  c.  62. 
under  an  act  of  the  twenty-fifth  year  of  the  reign  of  King  Greorge 
the  Third,  intituled  '<  An  Act  for  the  better  Examining  and 
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Auditing  the  Public  Accannts  of  this  Kingdom,^  and  nnder  any 
act  now  in  force,  or  otherwise  howsoey^y  except  so  ftr  as  the 
same  are  varied  bj  this  act. 

XLVI.  And  be  it  enacted,  that  the  clerk  of  every  such  court 
shall  once  in  every  year,  and  oflener  if  required,  on  such  day  as 
shall  be  appointed  by  the  conunissioners  of  her  majesty's 
treasury,  make  out  and  send  to  the  said  conunissioners  of  audit 
an  account  of  all  sums  paid  over  by  him  to  the  treasurer  of  the 
court,  including  all  imctaimed  balances  carried  to  the  account  of 
the  general  ftmd,  as  hereinafter  provided;  and  every  such 
accoimt,  duly  vouched  by  receipts  given  under  the  hand  of 
the  treasurer,  shaU  be  a  voudier  to  charge  the  treasurer  in  his 
account  before  the  said  commissioners  of  audit. 

XLVli.  And  be  it  enacted,  that  it  shall  not  be  necessary  to 
declare  the  accounts  of  the  said  treasurers  before  ihe  chancellor 
of  the  exchequer,  but  the  said  conmiissioners  of  audit  shall 
transmit  a  statement  of  every  account  examined  and  audited  by 
them  under  the  authority  of  this  act  to  the  lord  hicrh  treasurer, 
or  the  conunissioners  of  her  majesty's  treasury  for  the  time 
being,  who,  having  considered  such  statement,  shall  return  the 
same  to  the  commissioners  of  audit,  together  with  his  or  their 
warrant,  directing  them  to  make  np  and  pass  the  account,  either 
conformably  to  the  statement,  or  with  such  variations  as  he  or 
they  may  deem  just  and  reasonable;  and  the  account  having 
been  made  up  pursuant  to  such  directions,  and  signed  by  two  or 
more  of  the  said  commissioners  fbr  auditing  the  public  accounts, 
shall  remain  deposited  in  the  audit  office,  and  shall  have  the 
same  force  and  validly,  and  be  as  effici^it  in  law  for  all  pur- 
poses whatsoever,  as  if  the  same  had  been  declared  according  to 
the  usual  course  by  the  chancellor  of  the  exchequer;  and  the 
said  conmiissioners  shall  thereupon,  as  soon  as  conveniently  may 
be,  cause  such  or  the  like  certificate  thereof,  in  the  nature  of  a 
quietus,  to  be  made  out  and  delivered,  as  is  now  practised  by 
them  with  regard  to  declared  accounts,  and  which  shall  he 
equally  valid  and  effectual  to  dbcharge  the  accountants,  and  to 
all  other  intents  and  purposes. 

XLVlll.  And  be  it  enacted,  that  the  treasurer  of  any  court 
holden  under  this  act  for  which  a  court-house  and  offices,  with 
necessary  appurtenances,  shall  not  have  been  already  provided, 
or  where  such  court-house  and  offices  are  inconvenient  or  in- 
sufficient, shall,  as  soon  as  conveniently  may  be,  with  the 
approval  of  one  of  her  majesty's  principal  secretaries  of  state, 
build,  purchase,  hire,  or  otherwise  provide  messuages  and  lands, 
with  all  necessary  appurtenances,  fit  for  holduig  the  court 
therein,  and  for  the  offices  necessary  for  carrying  on  the  business 
of  the  said  court,  or  instead  of  providing  separate  buildinffs, 
may,  with  the  like  approval,  contract  with  any  person  being  uie 
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owner  c^  or  h&Tiog  the  control  and  managemoit  of  any  county  See  ao  &  81 
or  town  hall  or  other  building,  for  the  use  and  occupation  there-  Vict  c.  142, 
of,  or  of  80  much  thereof  as  may  be  needed  for  the  purposes  of  ^  ^^• 
this  act,  and  subject  to  such  annual  rent,  and  to  such  conditions 
as  to  the  repairs,  alterations,  or  improvements  of  such  hall  or 
building,  as  may  be  agreed  upon;  and  all  lands,  messuages,  and 
other  real  and  personal  estates  and  effects  belonging  to  the  court 
shall  vest  in  the  treasurer  for  the  time  being,  and  in  his  successors 
in  that  office,  in  trust  for  the  purposes  of  this  act. 

Sect.  18,  30  &  31  Vict,  c  142.]    Wherever  in  sections  forty-  ApproviU  of 
eight  and  fifty  of  an  act  passed  in  the  session  of  parliament  commiflBioneni 
bolden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  ^^^J^^^f^ 
iD&i^tyy  chapter  ninety-five,  liie  words  "  one  of  her  miyesty's  J|^TOo^^?af  a 
principal   secretaries    of  state"  occur,  the  words   ''the  com-  s^^taiyof 
missicmers  of  her  miyesty's  treasury"  shall  be  read  in  lieu  state  in  seo- 
thereof ;  and  all  the  powers  therein  given  to  one  of  her  majesty's  tions  48  and 
principal  secretaries  of  state  shall  hereafter  be  in  the  commis-  ^.^  ^  ^^^ 
sioners  of  her  majesty's  treasury,  and  shall  be  exercised  by  ^'     ' 

them;  and  all  papers  and  documents  relating  to  the  county 
courts  in  the  custody  of  any  such  secretary  of  state  shall  be 
transferred  into  the  custody  of  the  said  commissioners. 

Sect  24, 13  &  14  Vict  c.  61.]    In  every  town  or  place  where  Tovnliall8,&c. 
there  shall  be  a  court  holden  imder  the  provisions  of  the  said  to  be  used  free 
act  of  the  tenth  year  of  her  majesty,  the  town-hall,  court-house,  J^  rcnt-diai^ 
or  other  public  building  belonging  to  any  county,  city,  borough  ^^^?J^^ 
or  town,  shall  be  used  for  the  purposes  of  holcting  the  courts  0^^  ig  ^  19 
under  the  said  act,  without  any  charge  for  rent  or  other  pay-  yi^  ^  126, 
ment,  save  and  except  the  reasonable  and  necessary  charges  K>r  b.  16^  dlUming 
lighting,  warming,  and  cleaning,  when  such  pubhc  builmng  is  the  use  of 
used  for  the  purpose  of  the  courts,  and  for  all  other  expenses  JJJfTfyf^'^ 
necessarily  incidental  to  the  use  of  the  said  building  for  the  f^^f^l^^ 
purposes  of  the  courts:  provided  always,  that  the  necessary  ^^^  iesHons, 
arrangements  shall  be  noiade  so  that  the  sittings  of  the  said 
courts  shall  not  interfere  with  the  business  of  the  county,  city, 
borough,  or  town  usually  transacted  in  such  town-hall,  court- 
house, or  other  public  building,  or  with  any  purposes  for  which 
such  town-hall,  court-house,  or  other  public  building  may  be 
used  by  virtue  of  any  local  act  in  that  behalf:  provided  abo, 
that  this  enactment  shall  not  apply  to  any  city,  borough,  or  town 
in  which  a  building  hath  previously  to  the  passing  of  this  act 
been  erected  for  the  purposes  of  holding  the  courts  under  the 
said  act  and  for  the  business  connected  with  such  courts,  nor 
shall  anything  in  this  act  contained  be  held,  deemed,  or  taken  to 
prejudice,  affect,  or  otherwise  interfere  with  any  lease,  contract, 
agreement,  or  engagement  already  entered  into  for  the  leasing, 
erection,  hiring,  or  occupation  of  any  building  for  the  purposes 
of  holding  such  courts  therein  and  transacting  therein  the  busi- 
ness relating  to  such  courts. 
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XUX.  Aisl  he  it  ena«ed,  that  it  shaD  be  lawibl  for  any  ooort 
Ik4vWq  lUhJer  itu*  act,  with  the  approTal  of  cme  of  her  majesty's 
prtiHHptJ  5*eretariee  of  state,  to  use  as  a  prison  for  the  purposes 
i>f  this  act  anj  prison  now  belonging  to  any  court  holden  under 
any  of  the  acts  cited  in  the  said  schedules  (A.)  and  (B.),  in  all 
CH^  where  it  shall  appear  to  the  said  secretary  of  state  that 
the  common  gaol  or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  court  is  established  is  inconyeniently 
situated,  or  is  not  applicable  for  the  use  of  the  said  courts  ;  aivl 
whenever  any  such  prison  shall  be  so  allowed  to  be  used,  it 
shall  be  deemed  one  of  the  conunon  gaols  of  the  oonn^  for 
which  it  shall  be  used,  as  if  it  had  been  provided,  after  present- 
ment of  the  insufficiency  of  one  common  gaol  for  such  county, 
under  the  provisions  of  an  act  passed  in  the  sixth  year  of  the 
reign  of  her  majes^,  intituled  **  An  Act  to  amend  the  Laws 
concerning  Prisons,  or  where  such  prison  shaU  be  sitoated 
within  a  borough  having  a  separate  court  of  sessions  of  the 
peace,  it  shall  be  deei6ed  a  house  of  correction  for  such  bo- 
rough. 

Sect.  5,  12  &  13  Vict  c.  101.]  Where  a  prison  allowed  to 
be  used  with  the  approval  of  such  secretary  of  state  shall  be  so 
used  for  any  riding,  parts,  or  division  of  a  county  having  a 
distinct  conmussion  of  the  peace,  or  a  distinct  rate,  in  the  nature 
of  a  county  rate,  applicable  to  the  maintenance  of  a  prison  for 
such  riding,  parts,  or  division  (and  not  for  the  county  at  large), 
such  prison  shall  be  deemed  one  of  tiie  conunon  gaols  for  tl^ 
riding,  parts,  or  divbion  for  which  it  is  so  used  (and  not  for  the 
county  at  large),  as  if  it  had  been  provided  after  presentment  of 
the  insufficiency  of  one  conmion  gaol  for  such  riding,  parts,  or 
division  under  the  said  act  of  the  sixth  year  of  her  majesty. 

L.  And  be  it  declared  and  enacted,  that  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  shall  apply  to  the  pur- 
chase of  lands  by  the  treasurer  of  any  such  court  for  the  pur- 
poses of  this  act,  except  so  much  thereof  as  relates  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by  agreement ;  and  in 
construing  the  said  act  the  treasurer,  acting  with  the  approval  of 
one  of  (a)  her  miyesty's  principal  secretaries  of  state,  shall  be 
deemed  the  promoter  of  the  undertaking  for  which  such  lands 
are  required. 

LI,  Treasurer  empowered  to  borrow  money  for  the  pur- 
poses  of  this  act^  secured  upon  the  general  fund. —  Virtually 
repealed  by  sect.  85  o/ 19  ^  20  Vict.  c.  108. 

LII.  A  general  fund  to  be  raised  for  paying  off  money 
borrowed.-— Repealed  by  sect.  3  o/ 19  ^  20  Vict.  c.  108,  sche- 
dule {A.) 

(a)  Now  lord  chancellor:  see  80  &  81  Vict,  c  142,  s.  18,  p.  879. 
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Sect  85,  19  &  20  Vict  c.  108.  J     The  expense  of  building,  Kxpenaeof 
purchftBing,  or  proyiding  anj  meesuages  and  lands  for  the  pur-  building,  &c. 
poses  of  toe  oountj  ooorts,  and  of  repairing,  fnmishing,  clean-  ^  ^  PJ*d  out 
ing,  lighting,  and  warming  the  court-houses  and  offices,  and  of  ^°!^^uj\>w 
payment  of  the  salaries  of  the  necessary  servants  for  taking  piJjiament 
charge  of  such  court-houses  and  offices,  and  of  supplying  the 
courts  and  offices  with  law  and  office 'books  and  stationery,  and 
of  postage  stamps,  and  the  disbursements  of  the  high  bailiff  in 
oonyeying  to  prison  persons  conmiitted  by  the  county  courts, 
and  ail  oSier  expenses  incident  to  the  holding  of  the  said  courts, 
shall  be  paid  by  the  commissioners  of  her  majesty's  treasury  out 
of  any  monies  to  be  from  time  to  time  proyided  by  parliament 
for  such  purposes. 

Lm.  And  be  it  enacted,  that  as  soon  as  a  court  shall  have  Property  of 
been  established  in  any  district  under  this  act,  all  messuages,  oonrts  in  Scb*- 
lands,  and  tenements,  and  all  real  estates  and  effects,  vested  in  f^T^'^^^ 
or  belonging  to  the  commissioners,  clerks,  treasurers,  trustees,  the  tre««nrcr  of 
or  other  officers  of  any  of  the  courts  mentioned  in  the  said  the  coxatty 
schedules  (A,)  and  (B.),  which  were  holden  in  trust  for  the  court 
purposes  or  such  court,  shall  vest  in  or  belong  to  the  treasurer 
of  the  county  court  for  the  time  being,  and  his  successors  in  the 
said  office,  in  trust  for  the  purposes  of  this  act,  for  the  like 
estate  and  interest,  and  subject  to  all  the  covenants,  conditions, 
and  agreements  on  which  itie  same  were  respectively  holden  ; 
and  the  said  conunissioners,  clerks,  treasurers,  trustees,  and 
other  officers,  their  heirs,  executors,  and  administrators,  shall 
be  freed  and  discharged  from  all  such  covenants,  conditions, 
and  agreements,  and  from  the  consequences  of  their  being 
unable  to  fblfil  any  covenants  or  agreements  into  which  any  of 
them  may  have  lawfully  entered  in  execution  of  the  provisions 
of  any  or  the  said  acts,  on  or  before  the  repeal  of  such  act  with 
respect  to  their  estate  or  interest  in  such  messuages,  lands, 
tenements,  real  and  personal  estates  and  effects,  in  consequence 
of  the  vesting  thereof  in  the  said  treasurer  ;  and  all  monies  and 
securities  for  money,  and  other  property  and  effects  of  any  kind 
whatsoever,  in  the  hands  of  the  conmiissioners,  clerks,  trea- 
surers, trustees,  or  other  officers  of  an^  such  court,  shall  be 
paid,  transferred,  and  delivered  to  the  said  treasurer,  or  to  such 
person  as  he  shall  appoint  to  receive  the  same,  and  shall  be  ap- 
plied in  discharging  all  claims  and  demands  to  which  the  same 
were  liable  in  the  hands  of  such  conimissioners,  clerks,  trea- 
surers, trustees,  or  other  officers,  and  the  residue  thereof  shall 
be  applied  to  the  same  purposes  to  which  the  general  frmd  is 
applicable. 

LIY.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  treasurer  Prorimonsfbr 
of  the  county  court,  with  the  approval  of  the  commissioners  of  <mtrtinding 
her  m^esty's  treasury,  and  upon  the  certificate  of  the  expedien<^  habihtie*. 
thereof  under  the  hand  of  the  judge,  to  sell  and  dispose  of  idl 
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messittffes,  landfl,  and  tenements  which  may  be  Tested  in  him 
under  the  proTisions  of  this  act  which  shall  not  be  needed  for 
the  purposes  of  this  act,  or  which  the  treasoro^  shall  think 
onght  to  be  sold,  for  the  purpose  of  better  enabling  him  to  dis- 
charge anj  just  debts  on  account  of  any  court  of  whidi  the 
constitution  shall  be  altered  under  this  act,  or  to  provide  other 
and  more  convenient  buildings  for  holding  a  county  court ;  and 
the  proceeds  of  all  such  sales,  and  also  all  monies  and  securities 
for  money  which  shall  be  paid,  transferred,  or  delivered  to  him  on 
account  of  any  such  court  as  aforesaid,  shall  be  applied  towards 
discharging  such  debts  ;  and  in  every  case  in  which  at  the  time 
of  the  alteration  of  the  constitution  of  the  court  there  shall  be 
any  just  debts  owing  on  account  of  any  such  court,  or  any 
salaries  or  annuities  legally  or  equitably  chargeable  upon  or 
payable  out  of  the  fees  of  such  court,  or  out  of  any  rand  to 
which  such  fees  are  payable,  over  and  above  what  may  be  dis- 
charged by  the  monies  and  effects  so  paid,  transferred,  or  de- 
livered to  the  treasurer  on  account  of  sudi  court,  and  over  and 
above  the  proceeds  of  the  sale  of  any  such  messuages,  lands, 
and  tenements,  in  case  the  same  or  any  part  thereof  shall  be 
sold,  such  debts,  salaries,  and  annuities  shall  be  treated  as  if 
they  were  debts  which  had  been  incurred  for  the  purpose  of 
providing  a  court-house  for  holding  die  county  court  for  tiie 
district  in  which  the  place  is  included  where  such  court  was 
holden,  and  shall  be  liquidated  out  of  the  general  fund  herein- 
before mentioned,  if  the  same  shall  be  sufficient  for  that  pur- 
pose, and  any  deficiency  therein  shall  be  paid  out  of  the  con- 
solidated ftmd  of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

LY.  And  be  it  enacted,  that  the  clerk  of  every  court  shall 
have  the  care  of  the  court-house  and  offices  of  the  court,  and 
shall  appoint  and  have  power  to  dismiss  the  necessary  ser- 
vants for  taking  charge  of^such  court-house  and  offices,  at  such 
salaries  as  shall  be  from  time  to  time  authorized  bv  the  judge, 
with  the  consent  of  the  commissioners  of  her  mi^esty's  trea- 
sury ;  [and  the  clerk  of  the  courts  under  the  direction  of  the 
$atd  commissioners^  and  subject  to  such  regulations  as  they 
may  require  to  be  enforced^  shall  make  all  necessary  con* 
tracts  or  otherwise  provide  for  repairing  and  furnishing^ 
and  for  cleaning^  lighting^  and  warming,  the  said  court* 
house  and  offices,  and  for  supplying  the  said  court  and  offices 
with  law  and  office  books  ana  stationery,  and  for  defraying 
all  other  necessary  expenses  not  otherwise  provided  for  in- 
cident to  the  holding  of  the  said  court  ;^  and  tiie  charge  of 
the  court-house  and  offices,  and  expenses  thereby  incurred, 
shall  be  paid  out  of  the  general  fund  of  the  court :  provided 
always,  that  the  treasurer  or  clerk  of  any  court,  or  the  partner 
of  any  such  treasurer  or  derk,  or  any  person  in  the  service  or 
employment  of  any  such  treasurer  or  clerk,  shall  not  be  directly 
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or  indirectlj  ccmoemed  or  intereeted  in  any  snoh  contract^  or  in 
Buppljing  any  articleB  lor  the  nse  of  the  said  ooarts  and  c^ces  :  Wbrdi  within 
[^provided  ulso,  thai  no  payment  for  any  such  charge  shall  be  ^^^  ^^ 
allowed  in  the  clerKs  aeeounis  until  allowed  under  the  hand  ^^^\  13 
ofthejudge.^  Vict  c  101, 

8.8. 

Sect.  8,  12  &  18  Vict.  c.  101.]     So  much  of  the  said  act  of  So  mach  of 
the  tenth  year  of  her  majes^  as  enacts  that  the  clerk  of  every  9  &  10  Vict 
court,  under  the  directions  of  the  commissioners  of  her  majesty  s  ^  ^»  "r^t  ■* 
treasury,  and  subject  to  such  r^ulations  as  they  may  require  ^^^^ 
to  be  enforced,  shall  make  all  necessary  contracts  or  otherwise  guj^  |Q]  neces- 
proyide  for  repairing  and  ftunishing,  and  for  cleaning,  lighting,  uaj  contnM^ts, 
and  warming  the  court-house  and  offices  of  such  court,  and  for  &c.  repealed, 
supplying  the  said  court  and  offices  with  law  and  office  books  Treasmy  to 
and  stationery,  and  for  defraying  all  other  necessary  expenses,  provide  for  the 
not  otherwise  provided  for,  incident  to  the  holding  of  the  said  ?j^?"~Py" 
court,  and  as  provides  that  no  payment  for  any  cha^e  shall  be  ^^j  the 
allowed  in  the  clerk's  account  until  allowed  under  the  hand  of  expenses, 
the  judge,  shall  be  repealed ;  and  it  shall  be  lawfol  for  the  See  19  &  20 
conmussioners  of  her  majesty's*  treasury  to  provide  for  the  Vict,  c  108, 
several  purposes,  and  for  defraying  the  several  expenses  afore-  ■•  ®^>  P»  ^l* 
said,  in  sudi  manner  and  by  the  agency  of  such  officers  of  the 
court,  or  otherwise,  as  to  them  shaS  seem  fit 

LVL  And  be  it  enacted,  that  the  judge  of  each  district  shall  Judge  to  hold 
attend  and  hold  the  county  court  at  each  place  where  her  ^^  ^^^ 
m^estj  shall  have  ordered  ^t  the  county  court  shall  be  holden  ^^^y^j^ll 
within  his  district  at  such  times  as  he  shall  appoint  for  that  direct 
purpose,  so  that  a  court  shall  be  holden  at  every  such  place  once  ji^ie$^  \^  3. 
at  least  in  every  calendar  month,  or  such  other  interval  as  one  of  jyji^c^^ 
her  majesty's  principal  secretaries  of  state  shall  in  each  case  cannot  be 
order  ;  and  notice  of  the  days  on  which  the  court  will  be  holden  held.    See 
shall  be  put  up  in  some  conspicuous  place  in  the  court-house  ^^-*L^  ^**^ 
and  in  the  office  of  the  derk  of  the  court,  and  no  other  notice  ^  ™'  "* '' 
thereof  shall  be  needed ;  and  whenever  an^  day  so  appointed  ^* 
for  holding  the  court  shall  be  altered,  notice  of  such  intended 
idteration,  and  of  tlie  time  when  it  will  take  efEect,  shall  be  put 
up  in  some  oonspicuous  place  in  the  court-house  and  in  the 
deik's  office. 

Sect  19,  80  &  81  Vict  c  142.]    Wherever  in  section  fifty-  Vxd  dhan- 
six  of  an  act  passed  in  the  session  of  parliament  holden  in  the  ceUor  to  exer- 
ninth  and  tenth  years  of  the  reign  of  her  present  majesty,  chap-  ^  ^^^^ 
ter  ninety-five,  the  words  "  one  of  her  majee^'s  principal  secre*  2cretary*of 
tariee  of  state"  occur,  the  words  *'  the  lord  chancellor    shall  be  g^ate  bjs.  66 
read  in  lieu  thereof^  and  the  power  to  be  therein  exerctsed  by  of  9  &  10 
one  of  her  majesty's  principal  secretaries  of  state  shall  hereafter  Vict  c  95. 
be  in  the  lord  dianoellor,  and  shall  be  exerdsed  by  him. 

Sect.  7,  19  &  20  Vict  c.  108.]    Where  by  reason  of  the  death  Where  a  court 

cannot  be  beld^ 
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pg^foftidxaa  ^^  imaToidftUe  abeenoe  of  the  judge  a  oountj  ooart  cumol  be 
to  itoBd  ad-  beld,  the  registrar,  or  in  the  erent  of  his  imaToidable  akseooes, 
joned.  the  high  \mSiS,  shall  adjourn  the  ooort  to  such  day  as  he  nar 

deem  ooDTonient,  and  enter  in  the  minute  book  the  cause  of  hm 

adjournment 

Jadce  Bot  ^^^  14,  28  &  29  Vict.  c.  99.]     No  judge  of  anj  oountj  court 

obii^  to  hM  shall  be  obliged  to  hold  anj  courts  during  the  mcmth  of  S^rton- 

rowti  m  tftM      ber  in  any  year,  imless  he  shall  be  ordered  by  the  lord  chan- 

■feo^b  of  b«p-   c^ji^jT  so  to  do  ;  and  if  any  judge  shall  be  desirous  of  holdrog 

courts  in  the  said  month  of  September,  and  of  being  relieved 

from  the  obliiration  to  do  so  at  some  other  period  of  the  year,  it 

shall  be  lawfol  for  such  judge,  with  ihe  sanction  of  the  lord 

dianceUor,  to  dose  the  courts  upon  his  circuit  for  any  period  or 

periods  of  time  of  which  ihe  lord  chancellor  shall  approve,  not 

exceeding  in  the  whole  four  weeks  in  any  one  year  :  proyided 

always,  uiat  CTcry  county  court  shall  always  be  open  for  the 

receipt  and  payment  out  of  money  due  under  any  order  of  the 

court,  pursuant  to  the  rules  and  orders  in  force  for  tiie  tune 

being,  or  for  any  proceeding  in  bankruptcy  before  the  registrar. 

rm<M  o£  the  LVU.  And  be  it  enacted,  that  for  every  court  hcdden  under 
cuait  to  be  this  act  there  shall  be  made  a  seal  of  ^e  court,  and  all  sum- 
aader  eesL  mouses  and  other  process  issuing  out  of  the  said  court  shall  be 
sealed  or  stamped  wi^  the  seal  of  the  court ;  and  ev^y  persoe 
who  shall  forge  the  seal  or  any  process  of  the  court,  or  who 
shall  serve  or  enforce  any  such  forged  process,  knowing  the 
same  to  be  forged,  or  deliver  or  cause  to  be  delivered  to  any 
person  any  paper  fidsely  purporting  to  be  a  copy  of  any  sum- 
mons or  other  process  of  the  said  court,  knowing  the  same  is 
be  false,  or  who  shall  act  or  profess  to  act  imder  any  fidse  cokmr 
or  pretence  of  the  process  of  the  said  court,  shall  be  guilty  c^ 
felony. 

Jurisdiction  of  LVlll.  And  be  it  enacted,  that  all  pleas  of  pm'sonal  actaons, 
the  ooart  where  the  debt  or  damage  claimed  is  not  more  than  twenty 

18  ft  14  Vict  c  pounds,  whether  on  balance  of  account  or  otherwise,  may  be 
61,  a  1,  p.  885.  holden  in  the  county  court,  without  writ ;  and  all  such  acdcms 
Ihrjuriidi^  brought  in  the  said  court  shall  be  heard  and  determined  in  a 
#mS  and  when  ■'"'""""7  ^"^7  *°  •  court  constituted  under  this  act,  and  accord- 
iUUeome*%n  ^  ^  ^®  provisions  of  this  act:  provided  always,  that  the 
auntion,  see     court  shall  not  have  cogniEance  of  any  action  of  ^ectment,  or 

19  &  20  Vict  in  which  the  title  to  any  corporeal  or  incorporeal  h^neditaments, 
c.  108,  n.  28,  or  to  any  toll,  fair,  market,  or  franchise,  shall  be  in  quesfioD^  or 
?^  in  which  the  validity  of  any  devise,  bequest,  or  limitation  mider 
^Ictc  142  ^^^  ^^^  ^^  settlement  may  be  disputed,  or  for  any  maliooes 
m,\\k\2*a*  pi'OB^ution,  or  for  any  libel  or  slander,  or  for  criminal  coover* 
to  ejectment,     sation,  or  for  seduction,  or  breach  of  promise  of  marriaga 

**•  n.  880. 
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Sect  27,  19  &  20  Vict  o.  108.]    No  action  shall  be  brought 
in  a  county  court  on  any  judgment  of  a  superior  court. 

Sect.  4,  80  &  31  YicL  c.  142.]     No  action  shall  h^iceforth  No  action  for 
be  brought  or  be  maintainable  in  any  court  to  recover  any  debt  bewi  &c.  Con- 
or sum  of  money  alleged  to  be  due  in  respect  of  the  sale  of  any  8«™®d  <^°^« 
ale,  portOT,  beer,  cider,  or  perry  which  after  the  conunencement  |JJi^J^|^ 
of  this  act  was  consumed  on  the  premises  where  sold  or  supplied, 
or  in  respect  of  any  money  or  goods  lent  or  supplied,  or  of  any 
security  gi'^en,  for,  in,  or  towards  the  obtaining  of  any  such 
ale,  porter,  beer,  cider,  or  perry. 

Sect  1,  18  &  14  Vict.  c.  61.]     The  jurisdiction  of  the  seyeral  Extension  of 
courts  holden  or  to  be  holden  imder  Uie  said  act  of  the  tenth  jariadictbn. 
year  of  her  majesty  shall  extend  to  the  recovery  of  any  debt, 
damage,  or  demand  not  exceeding  the  sum  of  fifty  pounds,  and 
to  all  actions  in  respect  thereof  (save  and  except  the  several 
actions  specified  in  the  proviso  in  section  fifty-eight  of  the  same  9  &  10  Vict 
act) ;  and  that  the  several  powers  and  provisions  of  the  said  c.  95,  s.  58, 
several  acts  of  the  tenth  and  thirteenth  years  of  her  m^esty,  P*  ^^ 
and  all  rules,  orders,  and  regulations  which  have  been  or  may 
be  made  in  pursuance  of  the  said  acts,  or  either  of  them,  shall 
extend  to  all  debts,  damages  and  demands  which  may  be  sued 
for  in  the  said  courts  or  any  of  them  not  exceeding  the  sum  of 
fifty  poimds,  and  to  all  proceedings  and  judgments  for  the  re- 
covery of  the  same,  or  otherwise  in  relation  thereto  respectively, 
as  ftilly  and  efiectually,  to  all  intents  and  purposes,  as  the  same 
respectively  are  now  or  may  be  applicable  to  debts,  damages, 
and  demands  within  the  present  jurisdiction  of  the  said  courts. 

Sect.  23,  19  &  20  Vict  c.  108.J     The  county  courts  shall  not  If  parties 
have  jurisdiction,  to  try  any  action  for  criminal  conversation  ;  agree,  county 
but  with  respect  to  all  other  actions  which  may  be  brought  in  J^™^  ****^ 
any  superior  court  of  common  law,  if  both  parties  shall  agree  tr7certain^ 
by  a  memorandum  signed  by  them  or  their  respective  attorneys  causes  al- 
that  any  county  court  named  in  such  memorandum  shall  have  though  the 
power  to  try  such  action,  such  county  court  shall  have  jurisdic-  matters  be 
tiontotrythesame.  jSc^ 

Sect  24,  19  &  20  Vict  c.  108.1    Where  in  any  action  the  where  daim 
debt  or  demand  claimed  consists  of  a  balance  not  exceeding  fifty  reduced  by  aet- 
pounds,  after  an  admitted  set-off  of  any  debt  or  demand  clauned  ^  to  60L 
or  recoverable  by  the  defendant  fit)m  the  plaintiff  the  court  j^^dS^® 
shall  have  jurisdiction  to  try  such  action.  BuIs  48. 

Sect.  25,  19  &  20  Vict.  c.  108.]     In  any  action  in  the  county  Wbere  title 
court  in  which  the  title  to  any  corporeal  or  incorporeal  here-  stall  come  in 
ditament,  or  to  any  toU,  fidr,  market,  or  fi-anchise,  shall  inci-  qn^on,  court 
dentally  come  in  question,  the  judffe  shall  have  power  to  decide  ^^|^^^ 
the  claim  which  it  is  the  immediate  object  of  the  action  to      F"'*^ 

P.N.  c  0 
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enforce,  if  both  jMirties  at  the  hearing  shall  consent  m  anj 
writing  signed  by  them  or  their  attorneys  to  the  jndge  having 
such  power  ;  but  the  judgment  of  the  court  shall  not  be  evi- 
dence of  title  between  the  parties  or  their  privies  in  anj  other 
action  in  that  court,  or  in  anj  proceeding  in  any  other  court  ; 
and  such  consent  shall  not  prejudice  or  affect  anj  right  of 
appeal  of  eith^  of  the  parties  to  such  first-mentioned  action. 

Sect  11,  30  &  31  Vict  c.  142.]  All  acticms  of  ejeetmeot 
where  neither  the  value  of  the  land^  tenements,  or  heredita- 
ments, nor  the  rent  payable  in  respect  thereof  shall  exceed 
the  sum  of  twenty  pounds  by  the  year,  may  be  brought  and 
prosecuted  in  the  county  court  of  the  district  in  which  the 
lands,  tenements,  or  hereditaments  are  situate. 

Sect  12,  30  &  31  Vict  c.  142.]  The  county  courts  shaU  have 
jurisdiction  to  try  any  action  in  which  the  title  to  any  c(»poreal 
or  incorporeal  hereditaments  shall  come  in  question  where  neither 
the  value  of  the  lands,  tenements,  or  hereditamoits  in  dispute, 
nor  the  rent  payable  in  respect  thereof  shall  exceed  the  sum  of 
twenty  pounds  by  the  year,  or  in  case  of  an  easement  or  licoice 
where  neither  the  value  nor  reserved  rent  of  the  lands,  tenonents, 
or  hereditaments  in  respect  of  which  the  easement  or  licence  is 
claimed,  or  on,  through,  over  or  under  which  such  easement  or 
licence  is  claimed,  shsJl  exceed  the  sum  of  twenty  pounds  by  the 
year :  provided  that  the  defendant  in  any  such  action  of  eject- 
ment, or  his  landlord,  may,  within  one  month  from  the  day  of 
service  of  the  writ,  apply  to  a  judge  at  chambers  for  a  summons 
to  the  plaintiff  to  show  cause  why  such  action  should  not  be  tried 
in  one  of  the  superior  courts  on  liie  ground  that  the  title  to  lands 
or  hereditaments  of  greater  annual  value  than  twenty  pounds 
would  be  affected  by  the  decision  in  such  action ;  and  on  Uie 
hearing  of  such  sunmions  the  judge,  if  satisfied  that  the  title  to 
other  lands  would  be  so  affected,  may  order  such  action  to  be 
tried  in  one  of  the  superior  courts,  and  thereupon  all  proceedings 
in  the  county  court  in  such  action  shall  be  discontinued. 

Suits  by  plaint  LDC  And  be  it  enacted,  that,  on  the  application  of  any  per- 
son desirous  to  bring  a  suit  under  this  act,  the  clerk  of  the 
court  shall  enter  in  a  book  to  be  kept  for  this  purpose  in  his 
office  a  plaint  in  writing,  stating  the  names  and  the  last  known 
places  of  abode  of  the  parties,  and  the  substance  of  &e  action 
intended  to  be  brought,  every  one  of  which  plaints  shall  be 
numbered  in  every  year  according  to  the  order  in  which  it  shall 
be  entered  ;  and  thereupon  a  summons,  stating  the  substance  of 
the  action,  and  bearing  the  number  of  the  plaint  on  the  margin 
thereof,  shall  be  issued  under  the  seal  of  the  court  according  to 
such  form,  and  be  served  on  the  defendant  so  many  days  beiore 
the  day  on  which  the  court  shfdl  be  holden  at  which  &e  cause 
is  to  be  tried,  as  shall  be  directed  by  the  rules  made  for  regur 


trial,  mny  de- 
cide the  cUim. 

F0rMZ2, 


Action  of 
ejectment  may 
be  brought 
where  annnal 
raloe  of  pro- 
perty does  not 
exceed  202. 


Court  may 
try  caaes  where 
tide  comes  in 
qnestion  where 
neither  valae 
nor  rent  of 
property  ex- 
ceeds 20/. 


Appeal  in 
eases  under 
this  and  the 
Uut  section, 
80  &  31  Vict 
c.  142,  p.  404. 


Rules  2^  \o 
42. 

BuUs  47  to 
50. 

Fbrms  8, 5< 
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lating  the  practioe  of  the  court,  as  hereinafter  provided ;  and  BuUi  a$  to 
delivery  of  such  summons  to  the  defendant,  or  in  such  other  ^erviee^  61  to 
manner  as  shall  be  specified  in  the  rules  of  practice,  shall  be  ^^* 
deemed  good  service ;  and  no  misnomer  or  inaccurate  descrip-  RuU$  122, 
tion  of  anj  person  or  place  in  any  such  plaint  or  summons  shall  l^^, 
vitiate  the  same,  so  that  the  person  or  place  be  therein  described 
80  as  to  be  properly  known. 

LX.  Summonses  may  issue  though  cause  of  action  may  not 
arise  in  the  district — repealed. 

Sect.  1,  30  &  31  Vict.  c.  142.]     A  plamt  may  be  entered  in  Where  sum- 
the  county  court  within  the  district  of  which  the  defendant  or  ?<*^  °^7 
one  of  the  defendants  shall  dwell  or  carry  on  his  business  at  the  "*°®* 
time  of  brin^g  the  action  or  suit,  or  it  may  be  entered,  by 
leave  of  the  jud^e  or  registrar,  in  the  county  court  within  the  R%U  89. 
district  of  which  the  defendant  or  one  of  the  defendants  dwelt 
or  carried  on  business,  at  any  time  within  six  calendar  months 
next  before  the  time  of  action  or  suit  brought,  or,  with  the  like 
leave,  in  the  county  court  in  the  district  of  which  the  cause  of 
action  or  suit  wholly  or  in  part  arose. 

Sect.  18,  19  &  20  Vict  c  108.1     Where  a  pkintiff  shall  Districts  of 
dwell  or  carry  on  business  in  the  district  of  the  Bloomsbury  ^  ^'J?  ^. 
county  court  of  Middlesex,  or  in  the  district  of  the  Brompton  ^  |^^^** 
coimty  court  of  Middlesex,  or  in  the  district  of  the  Clerkenwell  ^  ^^  district, 
county  court  of  Middlesex,  or  in  the  district  of  the  Lambeth 
county  court  of  Surrey,  or  in  the  district  of  the  Marylebone 
county  court  of  Midddlesex,  or  in  the  district  of  the  Shoreditch 
county  court  of  Middlesex,  or  in  the  district  of  the  Southwark 
county  court  of  Surrey,  or  in  the  district  of  the  Westminster 
county  court  of  Middlesex,  or  in  the  district  of  the  Whitechapel 
coun^  court  of  Middlesex,  and  the  defendant  shall  dwell  or 
carry  on  business  in  the  district  of  any  of  the  said  courts,  the 
sunmions  may  issue  and  be  served  either  in  the  district  in  which 
tiie  plaintiff  shall  dwell  or  carry  on  business,  or  in  the  district 
in  which  the  defendant  shall  dwell  or  carry  on  business. 

Sect.  3,  30  &  31  Vict,  c  142.]     Where  an  action  is  brought  Proceedings 
in  any  of  the  county  courts  mentioned  in  the  section  numbered  commenccS  in 
eighteen  of  the  act  passed  in  the  session  of  parliament  holden  Jo'JJJ^^nJ^ 
in  the  nineteenth  and  twentienth  years  of  the  reign  of  her  ma-  ^  be  continned 
jesty,  chapter  one  hundred  and  eight,  all  subsequent  proceedings  therein  if  de- 
in  such  action  shall  be  taken  and  had  in  such  court  if  the  party  fendant  resides 
against  whom  the  proceeding  is  taken  or  had  shall  reside  or  i°  *he  ^^'^ 
carry  on  business  within  the  district  of  any  of  such  courts  or  ^,2rt^     " 
within  the  city  of  London.    An  action  may  be  conunenced,  and 
all  subsequent  proceedings  taken  and  had,  in  the  court  held 
under  the  provisions  of  "  The  London  (City)  Small  Debts  Ex- 
tension Act)  1862,"  by  a  plaintiff  residing  or  carrying  on  busi* 
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ness  within  the  dty  of  Ixmdon,  against  %  ^efeodMni  who  rendes 
or  carries  on  bo^inesd  i*'ithin  the  district  of  any  of  snch  ooarts; 
and  ao  action  maj  be  commenced,  and  all  subseqneot  {Ht>ceed- 
ings  taken  and  had,  in  anj  of  snch  conntj  conrtB  bj  a  pUuntifr 
residing  or  carrying  on  business  within  the  district  of  any  such 
county  court,  against  a  defendant  who  resides  or  carries  on 
business  within  the  city  of  London. 

Where  judge         Sect  19,  19  &  20  Vict  c  108.]     A  judge  prqMsin^  to  sue 
of  oonnty  ^^y  person  dwelling  or  carrying  on  business  in  any  district  of 

^^^5*^2®  which  he  is  the  judge  may  bring  his  action  in  the  eoun^  court 
of  any  adjoining  district  of  which  he  is  not  the  judge;  and  any 
person  proposing  to  sue  a  judge  may  bring  his  action  in  any 
county  court  of  a  district  adjoining  the  district  of  which  the 
defendant  is  judge. 

Ifofflcerof  Sect  20,  19  &  20  Vict,  c  108.]     If  an  actkm  be  brought  by 

OTrt  ^plain-  ^Q  officer  of  a  county  court  in  the  court  of  whidi  he  is  an  offico*, 

court  def^^   except  in  case  of  the  registrar  suing  as  <^cial  assignee,  the 

aDt  mar  re-      ju^g^  shall,  at  the  request  of  the  defendant,  order  that  the  venue 

more  the  caiue  be  changed,  and  that  the  cause  be  sent  for  hearing  to  the  court 

to  an  adjcnning  of  some  couTenient  district   of  whidi  he  is  not  the  judge; 

^^'^^^^^  and  the  registrar  of  the  first-mentioned  court  shall  forthwith 

^^i^^  ^*  transmit  by  post  to  the  registrar  of  such  last-m^itioned  court  a 

certified  copy  of  the  plaint  as  entered  in  the  plaint  book,  the 

duplicate  copy  of  the  summons  and  particulars  served  cm  the 

defendant  and  a  certified  copy  of  the  order  for  changing  the 

venue  as  entered  in  the  minute  book;  and  Uie  judge  of  such 

last-mentioned  court  shall  appoint  a  day  for  the  hearing,  notice 

Ibrm  41.  whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  of 

such  last-mentioned  court  to  both  parties. 

Where  officer        Sect  21,  19  &  20  'Vict  c.  108.]     If  an  action  be  brought 
*^  *^^^l^^  against  an  officer  of  a  county  court,  the  summons  may  issue  in 
may  De  sneo.     ^^^  district  of  which  he  is  an  officer,  or  in  any  adjoining  district 
the  judge  of  which  is  not  the  judge  of  a  court  of  which  the  de- 
fendant is  an  officer. 

Powerto  judge      Sect.  22,  19  &  20  Vict  c.  108.]    If  a  judge  of  a  county  court 
to  change  ghall  be  satisfied  by  either  party  to  a  cause  pending  in  his  court 

venue.  ^^^  g^^l^  cause  can  be  more  conveniently  or  fiurly  tried  in  some 

other  county  court,  he  shall  order  that  the  venue  be  changed,  and 
Ibrm  40.  that  the  cause  be  sent  for  hearing  to  such  other  county  court,  or, 

if  the  judge  shall  be  interested  in  the  matter  of  any  cause  pend- 
ing in  his  court,  he  shall  order  that  the  venue  be  changed,  and 
that  the  cause  be  sent  for  hearing  to  some  convenient  county 
court  of  which  he  is  not  the  judge,  at  his  discretion;  and  in 
either  case  the  registrar  of  the  court  in  which  the  plaint  was 
entered  shall  forthwith  transmit  by  post  to  the  r^;istrar  of  the 
eourt  to  which  the  cause  is  to  be  sent  a  certified  copy  of  the 
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pUnt,  as  entered  in  the  plaint  book,  i^e  duplicate  oopj  of  the 
summons  and  particulars  served  on  the  defendant,  and  a  certi- 
fied copy  of  the  order  for  changing  the  venue,  and  the  judge  of 
such  last-mentioned  court  shall  appoint  a  day  for  the  hearing,  jj^^^  ^i^ 
notice  whereof  shall  be  sent  by  post  or  otherwise  by  the  regis- 
trar to  both  parties. 

Sect.  28,  19  &  20  Vict  c.  108.]    In  any  action  in  a  county  if  liquidated 
court  for  a  debt  or  liquidated  money  demand  exceeding  twenty  demand  exceed 
pounds,  the  plaintiff  may,  at  his  option,  cause  to  be  issued  either  ^'-y  plaintiff 
a  summons  in  the  ordinary  form,  or  a  summons  in  the  form  or  ?%JJ^t]!v 
to  the  effect  given  in  schedule  (B.)  to  this  act  numbered  (1) ;  ^^^  notice  of 
provided  that  if  such  last-mentioned  summons  be  issued  it  snail  intention  to 
be  personally  served  on  the  defendant  twelve  clear  days  before  defend,  on 
the  return  day  thereof  and  then  if  the  defendant  shall  not  at  P^  ®^  i^^' 
least  six  clear  days  before  such  return  day  give  notice  in  writing,  2|^^  ^  "®* 
signed  by  himseU^  his  attorney,  or  agent,  to  the  registrar  of  his 
intention  to  defend,  the  plaintiff  may,  on  or  within  one  month 
after  such  return  day,  without  giving  any  proof  of  his  claim, 
have  judgment  entered  up  against  ^e  defendant  for  the  amount 
of  his  claim  and  costs,  such  costs  to  be  taxed  by  the  registrar ; 
and  the  order  upon  such  judgment  shall  be  for  payment  forth- 
with, or  at  such  time  or  times  and  by  such  instalments  (if  any)  Jhrms  11, 12. 
as  the  plaintiff  or  his  attorney  or  agent,  shall  in  writing  have 
consented  to  take  at  the  time  of  the  entry  of  the  plaint. 

Sect  29,  19  &  20  Vict  c  108.1     If  «he  defendant  shall  give  If  notice  to 
such  notice  as  in  the  last  preceding  section  is  specified,  the  defend  be 
action  shall  be  heard  in  the  ordinary  course;  but  in  any  event  ^Tf^hT^^ 
the  registrar  shall,  immediately  after  the  last  day  for  giving  "^  ^ 
such  notice,  send  a  letter  to  the  plaintiff  by  post,  stating  therein 
whether  the  defendant  has  or  1ms  not  been  served  with  such 
Bummons,  and  whether  he  has  or  has  not  given  notice  of  his  j^^f^f^  ]2. 
intention  to  defend. 

Sect  2,  30  &  81  Vict  c  142.]     In  any  action  brought  in  a  j„  certain 
county  court  for  the  price  or  value  of  goods  or  chattels  which  actions  in 
or  some  part  of  which  were  sold  and  deuvered  to  the  defendant  conntjr  oonrts 
to  be  dealt  with  in  the  way  of  his  trade,  profession  or  calling,  plaintiff  may 
the  plaintiff  may,  at  his  option,  cause  to  be  issued  a  summons  in  J^dyddfaod-' 
the  ordinary  form,  or  (upon  filing  an  affidavit  to  the  effect  set  m,^  g|,|Q]  q^^  ' 
forth  in  the  form  given  in  schedme  (A.)  to  this  act)  in  the  form  ^ye  notice  of 
contained  in  the  schedule  (B.)  to  this  act,  and  if  such  last-men-  intention  to 


tioned  smnmons  be  issued  it  shall  be  personally  served  on  the  defend,  judg- 
defendant  by  the  bailiff  of  the  court,  or,  at  the  option  of  the  JJ,^^  op. 
plaintiff,  by  the  plaintiff,  his  attorney,  or  by  some  clerk  or  ser-  j^^i^^  ^  ^j 


vant  in  the  permanent  employ  of  the  plaintiff  or  his  attorney,  42. 
twelve  clear  davs  at  the  least  before  the  return  day  Uiereof,  and 
then  if  the  defendant  shall  not,  at  least  six  clear  days  before  ibrmsZ,  A,  11, 
such  return  day,  give  notice  in  writing,  signed  by  himself,  his  &  12. 
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-aUorney,  or  agent,  to  the  registrar  of  the  ooort  from  wUtii  die 
Bnminoiifl  issued,  of  his  intention  to  defend,  the  plaintiff  w, 
within  two  months  aftar  such  return  day,  withont  giTing  aay 
proc^of  his  chum,  have,  upon  proof  hy  affidavit  oi  the  Berrice 
of  the  summons,  judgment  Altered  up  against  the  defendant  for 
the  amount  of  his  claim  and  oosts,  such  costs  to  be  taxed  bj 
the  registrar;  and  the  order  upon  such  judgment  shall  be  for 
pAvmeot  forthwith,  or  at  such  time  or  times,  and  by  sndi  instal- 
ments, if  any,  as  the  plaintiff,  or  his  attorney  or  agoit,  shall  ii 
writing  have  consulted  to  take  at  the  time  of  the  ^trj  of  the 
pUint :  provided  that  where  the  defendant  shall  gi^e  sad 
notice  as  above  specified,  the  action  shall  be  heard  in  the  ardi« 
■ary  course ;  but  in  any  event  the  registrar  shall,  immediately 
miW  the  last  day  for  giving  such  notice,  send  a  letter  to  Ihe 
pUintiff  by  post,  stating  therdn  whether  the  defendant  has  or 
has  not  given  notice  of  his  intention  to  defend* 

LXL  And  be  it  enacted,  that  any  summons  or  oto  prooos 
which  under  this  act  shall  be  required  to  be  served  ont  of  the 
district  of  the  court  from  which  the  same  shall  have  issnedmaj 
l^  Mcred  by  the  bailiff  of  any  court  holden  under  this  act  m 
anv  part  of  England,  and  such  service  shall  be  as  valid  i«  if 
the  same  had  been  made  by  the  bailiff  of  the  court  out  (^  whi<^ 
rach  summons  or  other  process  shall  have  issued  within  the 
jurisdiction  of  the  court  £or  which  he  acts. 

Sect.17,  19&20irictcl08.]  A  summons  may  be  flerred, 
or  a  warrant  execsrted,  within  five  hundred  yards  of  ^  boon- 
d»rr  of  the  district  of  die  county  court  fix>m  which  the  »ffifi 
issued  bv  the  bailiff  of  such  court,  or,  by  order  of  tiie  ju^of 
snrh  coart,  by  such  bailiff  within  the  dbtriot  of  ai^  w^ 
coort. 

LXIL  And  be  it  enacted,  that  service  of  any  8™°*^^ 
other  process  of  tiie  court  which  shall  require  to  be  serval 
out  of  the  district  ot  the  court  may  be  proved  by  aflidavit,  pnr- 
pcwting  to  be  sworn  before  any  judge  of  a  county  court,  or 
beiore  a  master  extraordinanr  in  chuicery,  or  any  person  v^ 
aathorited  bv  law  to  take  af&davits;  and  the  fee  fortakingsneb 
affidavit  shall  not  be  more  than  one  shilUng,  and  shall  be  co^t^ 
in  the  cause:  and  in  every  case  of  the  unavoidable  **^^®*^ 
the  bailiff  by  whom  any  summons  or  other  process  ^^  ^  *^ 
shadl  have  been  served,  the  notice  of  such  summons  or  other 
process  may  be  proved,  if  the  judge  shall  think  fit,  in  the  svo& 
manner  as  a  summons  served  out  of  the  district  of  the  co^ 
but  without  additional  chai^  to  either  of  the  parties  to  the 
auit. 


IV^>it»  whom        Sect,  58,  19  &  20  Vict  c.  108.]    Any  affidavit  to  be  tised  m 
j||iMUAv<t«  wv    1^  county  court  may  be  sworn  before  a  judge  or  r^ti*  ^ 
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a  county  oonrt,  without  the  payment  of  any  fee,  or  before  a 
commissioner  to  administer  oaths  in  chancery  in  England,  or 
a  London  commissioner  to  administer  oaths  in  chancery,  or  a 
commissioner  for  taking  affidavits  in  any  superior  court,  such 
commissioners  respectiyely  not  being  registrars,  or  before  a 
justice  of  the  peace. 

LXTTT.  And  be  it  enacted,  that  it  shall  not  be  lawiul  for  any  DemcndB  not 
plaintiff  to  diyide  any  cause  of  action  for  the  purpose  of  bring-  to  be  divided 
ing  two  or  more  suits  in  any  of  the  said  courts ;  but  any  plain-  ^^  *^«  purpoac 
tiff  having  cause  of  action  for  more  than  twenty  pounds,  for  J^  bringing 
which  a  plaint  might  be  entered  under  this  act  if  not  for  more  goite?'  ^^^ 
than  twenty  poun&,  may  abandon  the  excess  and  thereupon  the  j^^j^  ^ 
plaintiff  shall,  on  proving  his  case,  recover  to  an  amount  not  gee  19  &  20 
exceeding  twenty  pounds ;  and  the  judgment  of  the  court  upon  yict  c.  108 
such  plaint  shall  be  in  full  discharge  of  all  demands  in  respect  s.  24,  oi  to  * 
of  such  cause  of  action,  and  entry  of  the  judgment  shall  be  made  *^fft  ^i^, 
accordingly.  ^  P-  ^^• 

LXTV.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  Minors  may 
person  under  the  age  of  twenty-one  years  to  prosecute  any  suit  sne  for  wa£;e8. 
in  any  court  holden  under  this  act  for  any  sum  of  money  greater 
than  twenty  pounds  which  may  be  due  to  him  for  wages  or 
piece-work,  or  for  work  as  a  servant,  in  the  same  manner  as  if 
he  were  of  full  age. 

LXY.  And  be  it  enacted,  that  the  jurisdiction  of  the  county  Cases  of  part- 
court  under  this  act  shall  extend  to  the  recovery  of  any  demand,  nership  and 
not  exceeding  the  sum  of  twenty  pounds,  which  is  the  whole  or  ^^^^^^^ 
part  of  the  unliquidated  balance  of  a  partnership  account,  or  the 
amoimt  or  part  of  the  amount  of  a  distributive  share  under  an 
intestacy,  or  <^  any  legacy  under  a  wilL 

LXYL  And  be  it  enacted  that  it  shall  be  lawfVd  for  any  Executors  may 
executor  or  administrator  to  sue  and  be  sued  in  any  court  holden  sue  and  be 
under  this  act  in  like  manner  as  if  he  were  a  party  in  his  own  s^^d. 
right,  and  judgment  and  execution  shall  be  such  as  in  the  like  ^J^  ^^  ^ 
case  would  be  given  or  issued  in  any  superior  court.  * 

LXVIJ.  And  be  it  enacted,  that  no  privilege,  except  as  herein-  No  privilege 
after  excepted,  shall  be  allowed  to  any  person  to  exempt  him  allowed, 
from  the  jurisdiction  of  any  court  holden  under  this  act. 

Sect  18,  12  &  13  Vict.  c.  lOl.J      No  privilege  shaU  be  Attorneys  and 
allowed  to  any  attorney,  solicitor,  or  other  person,  to  exempt  ^^^^^^^ 
him  from  the  provisions  of  this  act  or  the  said  act  for  the  more  proyiaons  of 
easy  recovery  of  small  debts  and  demands  in  England.  lihis  act 

LXVlii.  And  be  it  enacted,  that  where  any  plaintiff  shall  One  of  several 
have  any  demand  recoverable  under  this  act  against  two  or  P*"°^  ^**^* 
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BmU  117.  more  persons  joiiitlj  answeraUe,  it  fdiall  be  suffident  if  injof 
such  persons  be  serred  with  prooees,  and  judgment  maj  be 
obtained  and  execution  issued  against  ^le  pei-son  or  penoDB  m 
serred,  notwithstanding  that  otho^  jointly  liaUe  may  not  bsre 
been  served  or  sued,  or  may  not  be  within  the  jurisdicticDof  the 
court ;  and  every  such  person  against  whom  judgm^t  ehill  baTe 
been  obtained  under  thb  act,  and  who  shall  have  satisfied  such 
judgment,  shall  be  entitled  to  demand  and  recover,  in  the  ccranty 
court  under  this  act,  contribution  firtun  any  other  pereon  jnodf 
liable  with  him. 

Sect.  8,  13  &  14  Vict  c  61.]  Any  person  against  whom  i 
plaint  shall  be  entered  in  any  county  court  may,  if  he  tiiink  fit, 
whether  he  be  smnmoned  upon  such  plaint  or  not,  in  ^ 
presence  of  the  derk  or  assistant  clerk  of  the  court  in  which 
such  plaint  shall  have  been  entered,  or  one  of  thdr  derb  re- 
spectively, or  in  the  presence  of  ui  attorney  of  one  of  th« 
superior  courts,  sign  a  statement  confessing  and  admittbg  the 
amount  of  the  debt  or  demand,  or  part  of  the  amount  of  the  debt 
or  demand,  for  which  such  plaint  shall  have  been  entered;  and 
such  derk  or  assistant  clerk  shall,  as  soon  as  convenientlj  mtj 
be  after  receiving  such  statement,  send  notice  tiiereof  to  the 
plaintiff,  by  the  poet,  or  by  causing  the  same  to  be  delivered  at 
his  usual  place  of  abode  or  business;  and  thereupon  it  shiil  lot 
be  necessary  for  the  said  plaintiff  to  prove  the  debt  or  demiDd 
so  confessed  and  admitted  as  aforesaid;  but  die  judge  of  soch 
court,  at  the  next  sitting  of  such  court,  wheth^  the  parties  or 
either  of  them  attend  such  court  or  not,  shall,  upon  proof  br 
affidavit  of  the  signature  of  the  party,  if  such  statement  were 
not  made  m  the  presence  of  the  clerk  or  assistant  derk,  proceed 
to  give  judgment  for  the  debt  or  demand  so  confessed  and 
admitted,  in  the  samcf  manner  and  subject  to  the  same  condid(H» 
as  if  he  had  tried  the  cause  and  given  judgment  thereupon  under 
the  provisions  of  the  said  first-recited  act 

Sect  9,  13  &  14  Vict  c.  61.]  If  the  person  against  iHiom  a 
plaint  shall  be  entered  in  any  county  court  can  agree  ^^J^ 
person  on  whose  behalf  such  plaint  shall  have  been  «°*^ 
upon  the  amount  of  the  debt  or  demand  in  respect  of  which  fsm 
plaint  shall  have  been  entered,  and  upon  the  terms  and  ooooi- 
tions  upon  which  the  same  shall  be  paid  and  satisfied,  it  a^ 
be  lawml  for  such  persons  respectivdy,  in  the  presence  of  w 
clerk  or  assistant  clerk  of  the  court  in  which  such  pWnt  eWu 
have  been  entered,  or  one  of  their  derks  respectively,  or  in  the 
presence  of  an  attorney  of  one  of  the  superior  courte,  to  sign  a 
statement  of  the  amount  of  the  debt  or  demand  so  agreed  op^^ 
between  such  persons  respectivdy,  and  of  the  tams  and  ca- 
tions upon  which  the  same  shall  be  paid  or  satisfied,  such  mt 
or  assistant  derk  shall  receive  such  statement,  and  shall  there- 
in 105.         npon,  upon  proof  by  affidavit  of  the  signature  of  the  psrt7» » 


Confendonof 
debts  or  puts 
of  debts,  &c., 
and  judgment 
therenpon. 

i^bTMlOO. 


Jbrm#  102, 
108. 


IbrmlOl. 
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Buch  Btatement  were  not  made  in  the  presence  of  the  derk  or 

assistant  cleri^  enter  np  judgment  for  the  plaintiff  for  the  amount 

of  the  debt  or  demand  so  agreed  on,  and  upon  the  terms  and 

conditions  mentioned  in  such  statement;   and  such  judgment 

shall  to  all  intents  and  purposes  be  the  same^  and  have  the  same  Fhrms  87, 45, 

effect,  and  shall  be  enforced  and  enforceable  in  the  same  manner,  70. 

as  if  it  had  been  a  judgment  of  the  judge  of  the  said  court. 


Sect  7,  80  &  31  Vict.  c.  142.]    Where  in  an^  action  of  con-  InoertaiiK 
tract  brought  or  commenced  in  anj  of  her  nuyesly's  superior  jt^dge  of  rape- 
courts  of  common  law,  the  daim  endorsed  on  the  writ  does  not  nwconrtamay 
exceed  fifty  pounds,  or  where  such  dum,  though  it  originally  J©  S^ta^  ^ 
exceeded  mty  pounds,  is  reduced  by  payment  and  admitt^  set-  oonnty  court. 
<^  or  otherwise,  to  a  sum  not  exceeding  fifty  pounds,  it  shall 
be  lawful  for  the  defendant  in  the  action,  within  eight  days  from 
the  day  upon  which  the  writ  shall  have  been  served  upon  him, 
if  the  whole  or  part  of  the  demand  of  the  plaintiff  be  contested, 
to  apply  to  a  judge  at  chambers  for  a  summons  to  the  plaintiff  RuJei  68,69. 
to  show  cause  why  such  action  should  not  be  tried  in  the  county  Ftmm  21, 22. 
court  or  one  of  the  county  courts  in  which  the  action  might 
have  been  commenced;  and  on  the  hearing  of  such  summons 
the  judge  shall,  unless  there  be  good  cause  to  the  contrary, 
order  such  action  to  be  tried  accordingly,  and  thereupon  the 
phuntiff  shall  lodge  the  original  writ  and  the  order  with  the 
r^strar  of  the  county  court  mentioned  in  the  order,  who  shall 
appoint  a  day  for  the  hearing  of  the  cause,  notice  whereof  shall 
be  sent  by  post  or  otherwise  by  the  r^istrar  to  both  parties  or 
their  attorneys,  and  the  cause  and  all  proceedings  therein  shall 
be  heard  ana  taken  in  such  county  court  as  if  the  action  had 
been  originally  commenced  in  such  county  court;  and  the  costs 
of  the  parties  in  respect  of  proceedings  subsequent  to  the  order 
of  the  judge  of  the  superior  court  sh^  be  allowed  according  to 
the  s<»le  of  costs  in  use  in  the  county  courts,  and  the  costs  of 
the  proceedings  preiriously  had  in  the  superior  court  shall  be 
allowed  according  to  the  scale  in  use  in  such  latter  court. 

Sect  10,  30  &  31  Vict  c.  142.]    It  shall  be  lawful  for  any  Actions  for 
person  against  whom  an  action  for  malicious  prosecution,  illegal  malidooB  pro- 
arrest,  illegal  distress,  assault,  false  imprisonment,  libel,  slander,  J»cntimi,  &c 
seduction,  or  other  action  of  tort  may  be  brought  in  a  superior  ro^OTwnrts 
court  to  make  an  affidavit  that  the  plaintiff  has  no  visible  means  mi^be  ro- 
of paying  the  costs  of  the  defendant  should  a  verdict  be  not  mitted  to 
found  for  the  plaintiff,  and  thereupon  a  judge  of  the  court  in  coanty  court 
which  the  action  is  brought  shall  have  power  to  make  an  order  ^^  }^^* 
that,  unless  the  plaintiff  shall,  within  a  time  to  be  therein  men- 
tioned, give  fiill  security  for  the  defendant's  costs  to  the  satis- 
fifcction  of  one  of  the  masters  of  the  said  court,  or  satisfy  the 
judge  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in  the 
superior  court,  all  proceedings  in  the  action  shall  be  stayed,  or 
in  the  event  of  the  plaintiff  being  unable  or  unwilling  to  give 
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inch  iecnritT,  or  filing  to  satisfy  the  judge  as  aforesaid,  flitt 
RmUm  70,71^  theeaiue  be'remined  ix  Irial  before  a  coimtj  ooort  to  be  dKr5> 
7i.  in  luuned;  and  thereopon  ^le  plainiifr  shall  lodge  the  orignal 

writ  and  the  onla'  with  the  r^istrar  of  each  ooonty  court,  wbo 
»h^  appoint  a  daj  for  the  beanng  of  the  cause,  notice  whereof 
shall  be  «ent  br  poet  or  otherwiee  bj  the  registrar  to  boch 
ArMj23,34.  pai^e?  or  their  attorn^B;  and  the  ootmtj  ooort  so  Darned  shill 
hare  all  the  game  powers  and  jurisdiction  with  respect  to  the 
ca(L<^  as  if  both  pauses  had  agreed,  bj  a  memoraDdom  ogned 
bj  them,  that  the  said  coontj  coort  shoidd  have  power  to  trj 
the  said  action,  and  the  same  had  been  commenced  bj  plaint  is 
the  said  coontj  coort ;  and  the  costs  of  the  parties  in  respect  of 
the  proceedings  sabneqaent  to  the  order  ^  the  judge  of  the 
superior  court  shall  be  allowed  according  to  the  scale  of  coats 
in  \i*e  in  the  county  courts,  and  the  costs  of  the  {H^oceedings  in 
the  superior  coort  shall  be  allowed  aceording  to  die  scale  in  ose 
in  such  latter  court. 

Licertamcasea      Sect  26,  19  A  20  Vict  cl08.]     Where,  inanyactkmofeoB. 
jadjre  of  sape-  tract  brought  in  a  superior  coort,  the  claim  indorsed  od  the  writ 
^JJ^^^^I^^   does  not  exceed  fifty  pounds,  or  where  such  dann,  thoogh  it 
be  triwi  in         originally  exceeded  fifty  pounds,  is  reduced  by  payment  into 
coontj  court     court  payment  an  admitted  set-off,  or  otherwise,  to  a  som  not 
exceeding  fifty  pounds,  a  judge  of  a  superior  court,  on  the  ap- 
plication of  either  party,  aft^  issued  joined,  may,  in  his  dis- 
cretion, and  on  such  terms  as  he  shall  think  fit,  order  that  the 
cause  be  tried  in  any  county  court  which  he  shall  name;  and 
thereupon  the  plaindff  shall  lodge  with  the  registrar  of  sndi 
court  such  order  and  the  issue ;  and  the  judge  of  such  conrt 
shall  appoint  a  day  for  the  hearing  of  the  cause,  notice  wheieof 
RuUSJ.  shall  be  sent  by  post  or  otherwise  by  the  registrar  to  belli 

l^wm  46.  parties  or  their  attorneys :  and  after  sudi  hearing  the  registw 

jFbrfa65.  shall  citify  the  result  to  the  master's  c^ce  of  such  safGVJt 

court,  and  judgment  in  accordance  with  such  o^tificate  maj  be 
signed  in  such  superior  coort 

City  o£  London  Sect  32,  30  &  31  Vict  c.  142.]  The  section  numbered 
court  twenty-six  in  "The  County  Courts  Act,  1856,"  shall  extend 

and  apply  to  the  City  of  London  Court 

Judge  alone  to  LXTX.  And  be  it  enacted,  that  the  judge  of  the  countj  comi 
determine  all  shall  be  the  sole  judge  in  all  actions  brought  in  the  said  court,  ana 
qnestiona,  v^  gj^^  determine  all  questions  as  well  of  &ct  as  of  law,  unless » 
B^mo^       jury  shall  be  summoned  as  hereinafter  mentioned;  and  no  suitors 

shall  in  any  case  be  summoned  to  hold  or  hare  any  jurisdictjon 

in  any  court  holden  under  this  act 

Actions  may  LXX.  And  be  it  enacted,  that  in  all  actions  where  the  amonnt 
be  tried  bjr  a     Qjauned  shall  exceed  Ave  pounds,  it  shaU  be  lawfid  for  Oiepto' 
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iaS  or  defendant  to  require  a  jnir  to  be  summoned  to  try  the  jmy  when  pMr- 

said  action;  and  in  all  actions  where  the  amount  claimed  shall  ties  require  it. 

not  exceed  five  pounds,  it  shall  be  lawful  for  the  judge  in  his  jiuUt  77, 104, 

discretion,  on  the  application  of  either  of  the  parties,  to  order  107. 

that  sndi  action  be  tried  by  a  jury;  and  in  every  case  such  jury  Fonu  46  to 

shall  be  summoned  according  to  the  provisions  hereinafter  con-  49. 

tained:  provided  always,  that  the  party  requiring  a  jury  to  be 

summoned  shall  give  to  the  clerk  of  the  court,  or  leave  at  his 

office,  such  notice  thereof  as  shall  be  directed  by  the  rules  made 

for  regulating  the  practice  of  the  court  as  hereinafter  provided; 

and  the  said  clerk  shall  cause  notice  of  such  demand  of  a  jury, 

made  either  by  the  plaintiff  or  defendant,  to  be  communicated 

to  the  other  party  to  the  said  action,  either  by  post,  or  by 

causing  the  same  to  be  delivered  at  his  usual  place  of  abode  or 

business;  but  it  shall  not  be  necessary  for  either  party  to  prove 

on  the  trial  that  such  notice  was  communicated  to  the  other 

party  by  the  clerk. 

LXXI.  And  be  it  enacted,  that  eveir  party  requiring  any  Parlj  roqnir- 
juiT  to  be  summoned  shall,  at  the  time  of  giving  the  said  notice,  ing  jury  to 
and  before  he  shall  be  entitled  to  have  such  jury  summoned,  pay  "*^®  *  ^®" 
to  the  derk  of  the  court  the  sum  of  ^ve  shillings  for  payment  of  ^^^ 
the  jury,  and  such  sum  shall  be  considered  as  costs  in  the  cause, 
unless  otherwise  ordered  by  the  judge. 

LXXn.  And  be  it  enacted,  that  the  sheriff  of  every  county,  who  shall  be 
and  the  high  bailifl&  of  Westminster  and  Southwark,  shall  jurors, 
cause  to  be  delivered  to  the  clerk  of  the  court  a  list  of  persons  Ibrm$  46  to 
qualified  and  liable  to  serve  as  jurors  in  the  courts  of  assize  and  ^9* 
nisi  prius  for  their  county,  city,  and  borough  respectively, 
within  fourteen  days  from  the  receipt  of  the  jury  book  from  the 
clerk  of  the  peace  of  the  county  or  other  officer,  each  list  con- 
taining only  the  names  of  persons  residing  within  the  jurisdic- 
tion of  the  court,  for  which  Hst  the  said  sherifis  and  high 
bailiff  shall  be  entitled  to  receive  [out  of  the  general  fund  of 
the  court']  a  fee  after  the  rate  of  two-pence  for  every  folio  of 
seventy-two  words ;  and  whenever  a  juir  shall  be  required,  the 
clerk  of  the  court  shall  cause  so  many  of  the  persons  named  in 
the  list  as  shall  be  needed  in  the  opinion  of  the  judge  to  be 
smnmoned  to  attend  the  court  at  a  time  and  place  to  be  men- 
tioned in  the  smnmons,  and  shall  administer,  or  cause  to  be 
administered  to  such  of  them  as  shall  be  impanneled  to  try  any 
cause  or  causes,  an  oath  to  give  true  verdicts  according  to  the 
evidence ;  and  the  persons  so  siunmoned  shall  attend  at  the 
court  at  the  time  mentioned  in  the  summons,  and  in  de&ult  of 
attendance  shall  forfeit  such  sum  of  money  as  the  judge  shall 
direct,  not  being  more  than  five  pounds  for  each  default ;  and 
the  delivery  of  such  smnmons  to  the  person  whose  attendance 
is  required  on  such  jury,  or  delivery  thereof  to  his  wife  or 
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Bervftnt,  or  any  inmate  at  his  usual  place  of  abode,  trading,  of 
dealing,  shall  be  deemed  good  service :  provided  always,  that 
no  person  shall  be  summoned  or  compelled  to  serve  on  such 
jury  more  than  twice  within  one  year,  or  who  shall  have  been 
summoned  and  shall  have  attended  upon  any  jury  at  the  assizes, 
or  any  court  of  nisi  prius,  or  at  the  central  criminal  court  for 
the  same  county,  within  six  calendar  months  next  before  the 
delivery  of  such  summons. 

Knrob^rof  the       LXXm.  And  be  it  enacted,  that  whenever  there  are  any 
J^'X*  jury  trials  five  jnr3rmen  shall  be  impannelled  and  sworn,  as 

JtuU  107.  occasion  shall  require,  to  give  their  verdicts  in  the  causes  which 

shall  be  brought  before  them  in  the  said  court,  and  being  once 
sworn  shall  not  need  to  be  re-sworn  in  each  trial ;  and  either  of 
the  parties  to  any  such  cause  shall  be  entitled  to  his  lawful 
challenge  against  all  or  any  of  the  said  jurors  in  like  manner  as 
he  would  be  entitled  in  any  superior  court ;  and  the  jurymen  so 
sworn  shall  be  required  to  give  an  unanimous  verdict. 

Proceedings  LXXTV.  And  be  it  enacted,  that  on  the  day  in  that  behalf 

on  hewing  the  named  in  the  summons  the  plaintiff  shall  appear,  and  thereupon 
plaint  ^Q  defendant  shall  be  required  to  appear  to  answer  such  plaint ; 

Ihrm  ofjudg'   mj^  qh  answer  being  made  in  court  the  judge  shall  proceed  in  a 
**^*^»  ^'*  summary  way  to  try  the  cause,  and  give  judgment,  without 

further  pleading  or  formal  joinder  of  issue. 


No  evidence  to      LXXV.  And  be  it  enacted,  that  no  evidence  shall  be  given 
be  given  that     by  the  plaintiff  on  the  trial  of  any  such  cause  as  aforesaid  of 
any  demand  or  cause  of  action,  except  such  as  shall  be  stated 
in  the  summons  hereby  directed  to  be  issued. 


is  not  in  8am< 
mons. 


Notices  to  be 
given  to  the 
derk  of  spedal 
defences,  who 
shall  communi- 
cate the  same 
to  the  plaintiff. 
JZtOMSdto 
99. 

Forms  aO,  81. 


LXXVI.  And  be  it  enacted,  that  no  defendant  in  any  court 
holden  under  this  act  shall  be  allowed  to  set  off  any  debt  or 
demand  claimed  or  recoverable  by  him  from  the  plaintiff,  or  to 
set  up  by  way  of  defence  and  to  claim  and  have  the  benefit  of 
infimcy,  coverture,  or  any  statute  of  limitations,  or  of  his  dis- 
charge under  any  statute  relating  to  bankrupts,  or  any  act  for 
relief  of  insolvent  debtors,  without  the  consent  of  the  plaintiff 
unless  such  notice  thereof  as  shall  be  directed  by  the  rules  made 
for  regulating  the  practice  of  the  court  shall  have  been  given  to 
the  clerk  of  the  court ;  and  in  every  case  in  which  the  prac- 
tice of  the  court  shall  require  such  notice  to  be  given,  the  clerk 
of  the  court  shall,  as  soon  as  conveniently  may  be  after  receiv- 
ing such  notice,  communicate  the  same  to  the  plaintiff  by  the 
post,  or  by  causing  the  same  to  be  delivered  at  his  usual 
place  of  abode  or  business ;  but  it  shall  not  be  necessary  for 
the  defendant  to  prove  on  the  trial  that  such  notice  was  com« 
municated  to  the  plaintiff  by  the  clerk. 
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LXXVn.  And  be  it  enacted,  that  the  judge  may  in  any  case,  Sidtsiiuiybe 
with  the  consent  of  both  parties  to  the  suit,  order  the  same,  settled  by  ar- 
with  or  without  other  matters  within  the  jurisdiction  of  the  Wtrition. 
court  in  dispute  between  sudi  parties,  to  be  referred  to  arbi-  Rule  222. 
tration,  to  such  person  or  persons,  and  in  sudi  manner  and  Ihrm  120. 
on  such  terms  as  he  shall  think  reasonable  and  just ;  and  such  Bpli  JflS 
reference  shall  not  be  revocable  by  either  party,  except  by  Vtet,  e,  99, 
consent  of  the  judge ;  and  the  award  of  the  arbitrator  or  ar-  ♦•  1^»  «**W<rtt» 
bitrators  or  umpire  shall  be  entered  as  the  judgment  in  the  *JT  JJ^*^ 
cause,  and  shall  be  as  binding  and  effectual  to  all  intents  as  p^th.      "^ 
if  given  by  the  judge  :  provided  that  the  judge  may,  if  he  think 
fit,  on  application  to  him  at  the  first  court  held  after  the  expira- 
tion of  one  week  after  the  entry  of  such  award,  set  aside  any 
such  award  so  given  as  aforesaid,  or  may,  with  the  consent  of 
both  parties  aforesaid,  revoke  the  reference,  or  order  another 
reference  to  be  made  in  the  manner  aforesaid, 

LXXVJLLI.  And  be  it  enacted,  that  five  of  the  judges  of  the  Forms  of  pro- 
superior  courts  of  common  law  at  Westminster,  including  the  cednre  in 
lord  chief  justice  of  the  court  of  Queen's  Bench,  the  lord  chief  2^*?^ 
justice  of  die  court  of  Common  Pleas,  and  ^e  lord  chief  baron  judges.  ^ 
of  the  court  of  Exchequer,  or  one  of  the  said  chiefs  at  the  least,  gee  19  &  20 
shall  have  power  to  make  and  issue  all  the  general  rules  for  yict  c  108, 
regulating  ihe  practice  and  proceedings  of  the  county  courts  a.  82. 
hcuden  under  this  act,  and  also  to  fri^e  forms  for  every  pro- 
ceeding in  the  said  courts  for  which  they  shall  think  it  neces- 
sary that  a  form  be  provided,  and  also  for  keeping  all  books, 
entries,  and  accounts  to  be  kept  by  the  clerks  of  the  said  courts, 
and  from  time  to  time  to  alter  any  such  rule  or  form  ;  and  the 
rules  so  made  and  the  forms  so  framed  shall  be  observed  and 
used  in  all  the  courts  holden  under  this  act ;  and  in  any  case 
not  expressly  provided  for  herein  or  by  the  said  rules,  the 
general  principles  of  practice  in  the  superior  courts  of  common 
mw  may  be  adopted  and  applied,  at  the  discretion  of  the  judges, 
to  actions  and  proceedings  in  their  several  courts. 

Sect  82,  19  &  20  Vict.  c.  108.]     The  lord  chancellor  may  Bales,  &c.,for 
appoint  five  county  court  judges,  and  from  time  to  time  fill  up  regalating 
any  vacancies  in  their  num W,  to  frame  rules  and  orders  for  ^|^^<^„rt8 
regulating  the  practice  of  the  courts  and  forms  of  proceedings  ^^  ^rvoB  ol 
therein,  and  from  time  to  time  to  amend  such  rules,  orders,  and  proceedings, 
forms;  and  such  rules,  orders  and  forms,  or  amended  rules,  to  be  framed 
orders  and  forms,  certified  under  the  handis  of  such  judges,  or  ^yJ^fRf^P" 
any  three  or  more  of  them,  shall  be  submitted  to  the  lord  chan-  f^  chan- 
cellor, who  may  allow  or  disallow,  or  alter  the  same ;  and  the  cellor. 
rules,  orders,  and  forms,  or  amended  rules,  orders,  and  forms, 
so  allowed  or  altered  shall,  from  a  day  to  be  named  by  the  lord 
chancellor,  be  in  force  in  every  county  court. 
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¥^Ht^  see 
h'*tUi  119  to 
1:28. 


Bankruptcy 
and  inaolTencj 
of  plaintiff  not 
to  canse  action 
to  abate,  if  as- 
signees elect  to 
continue  it. 
A$to  abate- 
ment in  ath^r 
eases,  see 
Bules  198, 
199,200. 


Proceedings  if 
plaintiff  does 
not  appear  or 
prove  his  case. 

See  13  &  14 
Vict  c.  61, 
8. 10,  and 
Bule  111. 

JbrMi5d,66. 
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V  V  I,  \  \9^  20  Vict,  c,  108.]  Where  the  time  within  which 
ci  \\  K  :c  uic  tiKsie  in  which  anj  proceeding  shonld  be  taken  in 
■.\^  v«..4»ii>  cvHirt  is  not  prescribed,  either  in  this  act  or  in  any 
.1. 1  ic4aiiu^  to  the  county  courtB,  such  time  and  mode  shall  be 
.4>i>o.uKxi  by  the  rules  of  practice,  orders,  and  forms  to  be  made 
aa  hciviuailer  provided. 

Sect.  57,  19  &  20  Vict.  c.  108.1  The  judge  of  a  county 
court  may  at  all  times  amend  all  defects  and  errors  in  any  pro- 
ceeding in  such  court,  whether  there  is  anything  in  writing  to 
amend  by,  or  not,  and  whether  the  defect  or  error  be  that  of  the 
party  applying  to  amend,  or  not ;  and  aU  such  amendm^its  may 
be  made  with  or  without  cost^,  and  upon  such  terms,  as  to  the 
judge  may  seem  fit ;  and  all  such  amendments  as  may  be  neces- 
sary for  the  purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties  shall  be  so  made,  if 
duly  applied  for. 

Sect.  62,  19  &  20  Vict.  c.  108.]  The  bankruptcy  or  insol- 
vency of  the  plaintiff  in  any  action  in  a  county  court,  which  the 
assignees  might  maintain  for  the  benefit  of  the  creditors,  shall 
not  cause  the  action  to  abate  if  the  assignees  shall  elect  to  con- 
tinue such  ^tion,  and  to  give  security  for  the  costs  thereof, 
within  such  reasonable  time  as  the  judge  shall  order,  but  the 
hearing  of  the  cause  may  be  adjourned  until  such  election  is 
made ;  and  in  case  the  assignees  do  not  elect  to  continue  the 
action,  and  to  give  such  security  within  the  time  limited  by  the 
order,  the  defendant  may  avail  himself  of  the  bankruptcy  or 
insolvency  as  a  defence  to  the  action. 

LXXTX.  And  be  it  enacted,  that  if  upon  the  day  of  the 
return  of  any  summons,  or  at  any  continuation  or  adjournment 
of  the  said  cou^t,  or  of  the  cause  for  which  the  said  smnmons 
shall  have  been  issued,  the  plaintifiT  shall  not  appear,  the  cause 
shall  be  struck  out ;  and  if  he  shall  appear,  but  shall  not  make 
proof  of  his  demand  to  the  satisfkction  of  the  court,  it  shall  be 
lawful  for  the  judge  to  nonsuit  the  plaintiff  or  to  give  judgment 
for  the  defendant,  and  in  either  case,  where  the  ^fendant  shall 
appear  and  shall  not  admit  the  demand,  to  award  to  the  defend- 
ant, by  way  of  costs  and  satis&ction  for  his  trouble  and  attend- 
ance, sudi  sum  as  the  judge  in  his  discretion  shall  think  fit,  and 
and  such  sum  shall  be  recoverable  from  the  plaintiff  by  such 
ways  and  means  as  any  debt  or  damage  ordered  to  be  paid  by 
the  same  court  can  be  recovered  :  provided  always,  that  if  the 
plaintiff  shall  not  appear  when  called  upon,  and  the  defendant, 
or  some  one  duly  authorized  on  his  behalf,  shall  appear,  and 
admit  the  cause  of  action  to  the  full  amoimt  claimed,  and  pay 
the  fees  payable  in  the  first  instance  by  the  plaintiff  the  court, 
if  it  shidl  think  fit,  may  proceed  to  give  judgm^it  as  if  tho 
plaintiff  had  appeared. 
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Sect  K),  13  &  14  Viet.  c.  61.]    In  eveij  case  where  the  If  plaintiff  or 
pfciirttiff  shall  not  appear,  either  hj  himself  or  his  attorney,  upon  his  attomej  do 
the  day  of  the  return  of  any  summons  for  hearing,  or  at  any  con-  J^  * ? 'Jf"^  ^^ 
tinuation  or  adjournment  ot*  the  said  hearing,  and  the  defendant  corts^maTbe  ^' 
shall  appear  either  hy  himself  or  his  attorney  upon  such  day  of  awanled  to  de- 
hearing,  continuation  or  adjournment,  it  shaJl  he  lawful  for  the  fendant  for  his 
judge  to  award  to  the  defendant  or  to  his  attorney,  hy  way  of  trouble  and 
costs  of  his  attendance  and  satisfaction  for  his  trouble,  such  sum  attendance. 
as  the  judge  in  his  discretion  shall  think  fit ;  and  the  sum  so  ^^^  ^^^ 
awarded  shall  be  recoverable  from  the  plaintiff  by  such  ways  -^^''^  ^ 
and  means  as  any  debt  or  damage  ordered  to  be  paid  by  the 
same  court  can  be  recovered. 

Sect  39,  19  &  20  Vict  c  108.]    If  in  any  action  of  contract  In  certain 
the  plaintiff  shall  claim  a  sum  exceeding  twenty  pounds,  or  if  in  e"®*  defend- 
any  action  of  tort  the  plaintiff  shall  chiim  a  sum  exceeding  five  J^*JS!w  bS^ 
pounds,  and  the  defendant  shall  give  notice  that  he  objects  tQ  ^^  i^  Oie^ 
the  action  being  tried  in  the  county  court,  and  shall  give  seen-  county  coort 
rity,  to  be  approved  of  by  the  registrar,  for  the  amount  claimed 
and  the  costs  of  trial  in  one  of  the  superior  courts  of  common  Rule  67. 
law,  not  exceeding  in  the  whole  the  sum  of  one  hundred  and 
fij^  pounds,  all  proceedings  in  the  county  court  in  any  such 
action  shall  be  stayed ;  but  if  in  any  such  action  the  defendant  Formi  42, 43. 
do  not  object  to  the  same  being  tried  by  the  county  court,  or 
shall  fidl  to  give  the  security  fdforesaid,  the  county  court  shall 
dispose  of  the  cause  in  the  usual  way ;  and  the  entry  of  the 
plaint  in  such  action  shall  be  a  sufficient  commencement  of  the 
suit  to  prev^it  the  operation  of  any  statute  of  limitation  appli- 
cable to  the  claim :  provided  that  nothing  herein  contained  shall 
prevent  the  removal  of  any  cause  from  a  county  court  by  writ 
of  certiorari  in  the  cases  and  subject  to  the  conditions  in  and 
subject  to  which  such  cause  may  now  be  removed. 

Sect  18,  13  &  14  Vict  c  61 .]    If  any  party  shall  sue  another  No  second  suit 
in  any  county  court  for  any  debt  or  other  cause  of  action  for  hi  second 
which  he  haUi  already  sued  him,  and  obtained  judgment  in  any  ^[J^^^ 
other  court,  the  proof  of  such  former  suit  having  been  brought 
and  judgment  obtained  may  be  given,  and  the  party  so  suing 
shall  not  be  entitled  to  recover  in  such  second  suit,  and  shall  be 
adjudged  to  pay  three  times  the  costs  of  such  second  suit  to  the  Treble  costs, 
opposite  party. 

Sect  14,  30  &  31  Vict  c.  142.1    Whenever  an  action  or  suit  Court  may 
is  brought  in  a  county  court  which  the  court  has  no  jurisdiction  award  costs 
to  try,  the  judge  shall  order  the  cause  to  be  struck  out,  and  !^1^**^^^ 
shall,  unless  the  parties  consent  to  the  court  having  jurisdiction  ^^^^  ^f  juris- 
to  try  the  same,  have  power  to  award  costs  in  the  same  manner,  diction, 
to  the  same  extent,  and  recoverable  in  the  same  manner,  as  if 
the  court  had  jurisdiction  in  the  matter  of  such  plaint,  and  the 
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plaintiff  had  not  appeared,  or  had  appeared  and  fidled  to  prove 
his  demand. 

Sect  16,  30  &  31  Vict.  e.  142.]  If  in  any  action  founded  on 
contract  a  defendant  shall  not  appear  at  the  hearing,  either  in 
person  or  bj  some  person  dulj  authorized  on  his  behalf,  and  no 
sufficient  excuse  for  the  defendant's  absence  shall  be  shown,  the 
registrar  maj,  bj  leave  of  the  judge,  upon  due  proof  of  the 
service  of  the  summons  and  of  the  debt  being  due  and  owing, 
enter  up  judgment  for  the  plaintiff,  and  have  the  same  power  to 
make  an  order  for  payment  bj  instalments,  or  to  enter  up  judg- 
ment of  nonsuit,  or  to  strike  out  or  adjourn  the  cause,  as  the 
judge  of  the  county  court  has ;  and  such  judgment  shail  be  as 
valid  as  if  both  parties  had  attended  the  court ;  but  the  judg- 
ment, and  any  execution  thereon,  may  be  set  aside,  and  a  new 
trial  granted,  upon  such  terms,  if  any,  as  the  judge  may  think 
fit  to  require. 

Sect.  17,  30  &  30  Vict.  c.  142.]  Where  a  defendant  appearing 
at  the  hearing  either  in  person  or  by  some  person  duly  autiiorized 
to  appear  for  him  admits  the  claim,  the  registrar  may,  by  leave 
of  the  judge,  settle  the  terms  and  conditions  upon  which  it  is  to 
be  paid,  and  enter  up  judgment  accordingly  as  a  judgment  of 
the  court 


Proceedings 
if  the  defend- 
ant does  not 
appear. 


Jtuls  172,  at 
to  new  trials 
fut  to  apply 
to  tkii  seetion. 


Where  judg^ 
ment  does  not 
exceed  20^ 
jndge  may 
order  payment 
by  instalments. 
Jiule$li2, 
148. 
Ibrme9. 


LXXX.  And  be  it  enacted,  that  if  on  the  day  so  named  in 
the  summons,  or  at  any  continuation  or  acyoumment  of  the 
court  or  cause  in  which  the  summons  was  issued,  the  defendimt 
shall  not  appear,  or  sufficientiy  excuse  his  absence,  or  shall 
neglect  to  answer  when  called  in  court,  the  judge,  upon  due 
proof  of  service  of  the  summons,  may  proceed  to  t^e  hearing  or 
trial  of  the  cause  on  the  part  of  the  plaintiff  only,  and  the  judg<* 
ment  thereupon  shall  be  as  valid  as  if  both  parties  had  attended: 
provided  always,  that  tiie  judge  in  any  such  case,  at  the  same 
or  any  subsequent  court,  may  set  aside  any  judgment  so  given 
in  the  absence  of  the  defendant,  and  the  execution  thereupon, 
and  may  grant  a  new  trial  of  the  cause,  upon  such  terms,  if  any, 
as  to  payment  of  costs,  giving  security  for  debt  or  costs,  or 
such  other  terms  as  he  may  timik  fit,  on  sufficient  cause  shown 
to  him  for  that  purpose. 

Sect  45,  19  &  20  Vict  c.  108.]  Where  judgment  has  been 
obtained  in  a  county  court  for  a  sum  not  exceeding  twenty 
pounds,  exclusive  of  costs,  the  judge  may  order  such  sum  and 
the  costs  to  be  paid  at  such  time  or  times,  and  by  such  instal- 
ments, if  any,  as  he  shall  think  fit,  and  all  such  monies  shall  be 
paid  into  court ;  but  in  all  other  cases  he  shall  order  the  full 
amount  for  which  judgment  has  been  obtained  to  be  paid  either 
forthwith,  or  withm  fourte^  dear  days  from  the  dftte  of  the 
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jndgm^it,  unless  ^e  plaintiff  or  his  oonnsel,  attorney,  or  agent  In  other  ciwes, 
will  consent  that  the  same  shall  he  paid  hj  instalmentsi  in  oonsentof 
which  case  the  judge  shall  order  the  same  to  he  paid  at  such  ^^!^^^ 
time  or  times,  and  by  such  instalments,  if  any,  as  shall  be  con-     ^^^* 
sented  to ;  and  all  such  monies,  whether  payable  in  one  sum  or 
by  instalments,  shall  be  paid  into  court. 

LXXXL  And  be  it  enaoted,  that  the  judge  may  in  any  case  Judge  may 
make  orders  for  granting  time  to  ^e  plaintiff  or  defendant  to  grant  time. 
proceed  in  the  prosecution  or  defence  of  the  suit,  and  also  may  Bules,  88  to 
m>m  time  to  time  acyoum  any  court,  or  tiie  hearing  or  further  99, 
hearing  of  any  cause,  in  such  manner  as  to  the  judge  may  seem 
fit. 

LXXXTT.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Defendant 
defendant,  in  any  action  brought  under  this  act,  within  such  ^"^7  V^J 
time  as  shall  be  directed  by  the  rules  made  for  regulating  the  ^^^  "^ 
practice  of  the  court,  to  pay  into  court  such  sum  of  money  as 
he  shall  think  a  fuU  satisfaction  for  the  demand  of  the  plaintiff, 
together  with  the  costs  incurred  by  the  plaintiff  up  to  the  time 
of  such  payment ;  and  notice  of  such  payments  shall  be  com-  Notice  of  soch 
municated  by  the  clerk  of  the  court  to  the  plaintiff  by  post,  or  payment  to  be 
by  causing  tiie  same  to  be  delivered  at  his  usual  place  of  abode  K^  ^  plain- 
or  business;  and  the  said  sum  of  money  shall  be  paid  to  the 
plaintiff;  but  if  he  shall  elect  to  proceed,  and  if  the  plaintiff  JMes,  78  and 
shall  recover  no  ftu*ther  sum  in  the  action  than  shall  have  been  ^^* 
so  paid  into  court,  the  plaintiff  shall  pay  to  the  defendant  the  Ibrms,  18, 19. 
costs  incurred  by  him  in  the  said  action  after  such  payment ; 
and  such  costs  shall  be  settied  by  the  court,  and  an  order  shall 
thereupon  be  made  by  the  court  for  the  payment  of  such  costs 
by  the  plaintiff. 

LXXXIIT.  And  be  it  enacted,  that  on  the  hearing  or  trial  Parties  and 
of  any  action,  or  on  any  other  proceeding  under  this  act,  the  others  may  be 
parties  thereto,  thdr  wives  and  all  other  persons,  may  be  exa*  ««™in«d. 
mined,  either  on  behalf  of  the  plaintiff  or  defendant,  upon  oath, 
or  solemn  affirmation  in  those  cases  in  which  persons  are  by  law 
allowed  to  make  affirmation  instead  of  taking  an  oath,  to  be 
administered  by  the  proper  officer  of  the  court. 

Persons  giring* 
LXXXTV.  And  be  it  enacted,  that  every  person  who  in  any  false  eri&nce 
examination  upon  oath  or  solemn  affirmation  before  any  judge  f^^  o^  P»- 
of  the  county  court  shall  wilfully  and  corruptly  give  ^e  evi-  ^^\a  ^l  te 
dence  shall  be  deemed  guilty  of  perjury.  ^^  ^  200 

s.  19. 
LXXXV .  And  be  it  enacted,  that  either  of  the  parties  to  the  Snmmonsea 
suit  or  any  oth^  proceeding  under  this  act  may  obtfun,  at  the  to  witnesses, 
office  of  the  d^k  of  the  court,  summonses  to  witnesses,  to  be  jiuls,  100. 
served  by  one  of  the  bailififo  of  the  court,  with  or  without  a  clause  Ibrm,  84. 

P.N.  D  D 
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Ifwitnsmht     nqmrio^  th*  prodactkm  of  booki,  deod%  papers  aad  wziti^ 
m  jrruM«r(fl).  tkeir  pofitenigii  or  comrol,  aod  in  rnvj  loch  wimmont  maj  nom^ 
bor  of  BsmM  aaj  bo  iaacrted. 

JodMwiT  Secc  31,  19  &  20  Vict,  c  108.]    A  judge  of  a  coioily  Qoui, 

iMwainnt     in  any  case  where  he  shaU  eee  fit,  upon  applkatm  on  an  afi- 

lor  bri^png       davit  br  either  partx,  mar  issue  an  order  under  his  hand  and 

«p  a  pnscocr      ^^^  sml  of  the  eoort't^  bringing  op  before  ioeh  court  aoj  pri- 

2^  *^        iODtf  or  person  conJined  in  anj  gaol,  priaon,  or  pUee^  mder 

any  sentence,  or  under  eommitment  for  trial  or  odberwiB^  e»- 

JVtm,  SS,  39.   ^gpj  under  prw€s«  in  any  ciTil  action,  tuit  «•  proceeding,  to  be 

oxamined  as  a  witness  in  any  cause  or  matter  dependmg  or  to 

be  inquired  of  or  determined  in  or  before  such  court ;  and  the 

p^-son  required  by  any  such  warrant  or  order  to  be  brought 

before  such  court  shall  be  so  brought,  under  the  sane  cam  and 

custody,  and  be  dealt  with  in  like  laaano'  in  aU  respeaq,  aa  a 

prisoner,  required  by  any  writ  of  habeas  eofpos  aww4id  by 

wmj  of  hw  ini^€sty*8  suplerior  courts  of  law  at  WestauBStar  to 

be  brought  before  such  court  to  be  exaouned  as  a  witnesa  in 

any  canoe  or  matter  depending  befi^e  sodi  court,  is  now  by  law 

required  to  be  dealt  with :  proTided  always,  tiiat  the  perBOO 

^Ting  the  custody  of  such  prisoo^  or  peraoo  shall  not  be 

bound  to  obey  such  order  unleas  a  tender  be  made  to  bin  of 

a  reasonable  sum  for  the  conTeyanee  and  nuunteaaaee  of  a 

prefer  officer  w  officers,  and  of  the  jHiaoner  or  person  in  goiBi 

to^  rfflnainiug  at,  and  retgnung  firom  soch  eonaty  court 

Tmtltj  on  LXXXVL  And  be  it  enacted,  diat  erory  p^aon  on  wfaon 

witnetMs  any  such  summons  shall  hare  been  serred,  either  persoDaUy  or 

»g;^g         in  audi  other  manner  as  shall  be  directed  by  the  general  rdes 

■""""*•■•  or  practice  of  the  courts,  and  to  whom  at  the  same  time  pi^* 

ment  or  a  t^ider  of  payment  of  his  expenses  shall  have  been 

I^rm,  9(.         made  on  such  scale  of  allowance  as  shall  be  finnn  time  to  time 

settled  by  the  goucral  rules  <^  practice  of  the  coort,  and  who 

shall  refuse  or  neglect,  without  sufficient  caose^  to  af^Mar,  or  to 

produce  any  boob,  pap^^  or  writings  required  by  sneh  sum* 

moD9  to  be  produced,  and  also  every  person  present  in  court 

who  shall  be  required  to  give  evidence,  and  who  diall  refuse  to 

be  sworn  and  give  evidence^  diall  forfeit  and  pay  auchi  fine^  not 

exceeding  ten  pounds,  as  the  judge  shall  set  on  him  ;  and  the 

whole  or  any  part  of  snch  fine,  in  Uie  discretiQii  of  the  judge, 

after  deduetiug  the  costs,  shall  be  applicable  towards  indonni* 

fying  the  party  ii^ured  by  Mich  refusal  <xr  neglee^  and  the 

remainder  thereof  shall  fivm  part  of  the  genfltal  fioA  of  the 

court  in  which  the  fine  was  imposed. 

Fines  how  to         LXXXVU.  Axid  be  it  eiyicted,  that  payment  of  any  fi»B  iaa- 
be  enlQised       peaed  \xy  mj  eourt  under  the  authority  of  thk  aot  maj  W 

(a)  See  19  &  20  Viet  e.  108,  ■.  81. 
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tnforeed  nposk  the  order  of  ^e  judge  in  like  manner  ae  paj-  and  aoooootcd 
mnl  of  any  debt  a^j^^^  ^  ^  ^^  oourt,  and  shall  be  ao-  ^F*     _ 
counted  for  ae  heroin  pnmded.  ^*'^'  ^• 

LXXXYm.  And  be  it  enacted,  l^t  all  the  ooets  of  any  Corts  to  abide 
action  or  proceeding  in  the  court,  not  herein  otherwise  pro-  ^®*^S^^ 
vided  for,  shall  be  paid  by  or  apportioned  between  the  parties  nf^  vS* 
in  such  manner  as  the  judge  shall  think  fit,  and  in  de&ult  of  '^' 
any  special  diraotion  shall  abide  the  event  of  the  action,  and 
exeentioB  may  issae  for  llie  recorery  of  any  sueh  ooste  in  like 
mamier  as  for  any  debt  adjudged  in  ue  said  court. 

LXXXJX,  And  be  it  enacted,  that  every  order  and  judg-  v^^!^^^^^ 
ment  of  any  oourt  holden  under  this  act,  exc^  as  herein  pro-  ^^      ^'^^ 
vided,  shall  be  inal  and  conclusive  between  iAte  parties ;  but 
the  judge  shall  have  power  to  nonsuit  the  plaiutifrin  every  case 
In  whidi  satisfitctory  proof  shall  not  be  given  to  him  entitling 
either  the  plaintiff  or  defendant  to  the  judgment  of  the  oourty 
and  shall  also  in  every  case  whatever  have  the  power,  if  he  Rules,  172, 
shall  thmk  fit»  lo  order  a  new  trial  to  be  had  upon  such  tenns  ira 
as  he  shall  think  reasonable,  and  in  the  meantime  to  stay  the  F^rm,  77. 
proeeediags. 

Sect  14,  13  ft  14  Vict  c  61.]    If  either  party  in  any  cause  ^^^J^**" 
of  &e  amount  to  which  jurisdiction  is  given  to  the  eonn^  MpesL  °^^ 
courts  by  this  act  shall  be  dissatisfied  with  the  determination  or  ^J^  i^  ^q 
direction  of  the  said  court  in  point  of  law,  or  upon  the  admis-  197,  ' 
sion  or  rejection  of  any  evidence^  snch  party  may  an>eal  from  jFbnuf,  97, 99^ 
^be  same  to  any  of  the  superior  oonrts  of  common  law  at  West-  99. 
minster  [two  &r  nmrt  mf  the  puisne  judge*  whereof  ekaii  eii  Words  within 
out  of  term  as  a  court  ^appeal  for  that  purpose ],  provided  hrackets  re^ 
that  such  party  shall,  wifldn  ten  days  after  sucm  determination  f f^^|i%|.A 
or  direotien,  give  notice  of  s«oh  ^^peal  to  the  other  party,  or  ^^  n.  2  8 
his  attorney,  and  also  give  secmity,  to  be  approved  by  the  derk    ,  toasoJrit 
of  the  court,  for  the  costs  of  the  appeal,  whatever  be  the  event  V^  ycTJ' 
of  the  appeal,  and  for  the  amount  of  the  judgment,  if  he  be  the  ^**  ^^ 
deftndattt  and  the  appeal  be  dismissed  y  provided  nevertheless,  j^,^  x4  15 
that  such  security,  so  fiu*  as  regards  the  amount  of  the  judg-  le.      '     '     ' 
ment,  shall  not  be  required  in  any  case  where  the  judge  of  the  See  19  &  20 
county  court  shall  have  ordered  the  party  i^pealing  to  pay  the  Vid  c  10a« 
amomit  of  sueh  judgment  into  the  hands  of  the  derk  of  the  ■•  ^  P-  426, 
county  court  in  which  such  action  shall  have  been  tried,  and  S^  \?} 
the  same  shall  have  been  paid  accordingly  ;  and  the  said  oourt  l^^^  ^  ^^ 
of  wpeal  may  ettber  ord^  a  new  trial  on  such  terms  as  it  at  to  tke  other 
thinJLs  fit,  or  may  order  judgment  to  be  entered  for  either  party,  eases  in  which 
as  the  case  may  be,  and  may  make  such  order  with  reqiect  to  ^  ^Jg^^ 
the  costs  of  the  aaid  appeal  ae  sudi  court  may  think  proper ;  **^  ^  *^* 
and  stich  orders  shall  be  final 

Sect.  15,  13  &  14  Vict  c.  61.]     Such  tqipeal  shall  be  in  the  Af^pesl  to  be 
D  D  2 
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The  County  Courts  Acts. 

ftvnn  of  a  case  agreed  on  bj  both  parties,  or  their  attomiesy  and 
if  they  cannot  agree,  the  judge  of  the  county  court,  up<m  beini^ 
applied  to  by  them  or  their  attomies,  shall  settle  ^e  case  and 
sign  it ;  and  such  case  shall  be  transmitted  by  the  appellant  to 
the  rule  department  of  the  master's  office  of  &e  court  in  which 
the  appeal  is  to  be  brought. 

Sect  2,  15  &  16  Vict  c  54.]  So  mudi  of  the  thirteenth  and 
fourteenth  Victoria,  ch24)ter  sixty-one,  section  fourteen,  as  limits 
the  court  of  appeal  to  die  puisne  judges  of  the  superior  courts 
of  common  law  at  Westminster,  and  the  sitting  of  the  said  court 
of  appeal  to  a  time  out  of  term,  is  hereby  repealed ;  and  all 
appoids  now  depending  or  hereaiPter  to  be  brought  before  the 
said  superior  courts  shall  be  heard  and  determined  in  term  bj 
the  judges  thereof  as  part  of  the  ordinary  business  of  such 
courts,  or  out  of  term  by  any  two  or  more  of  the  judges  of 
the  said  superior  courts,  sitting  as  a  court  of  i^peal  for  that 
purpose. 


Power  to  Sect  3,  15  &  16  Vict  c.  54.]     The  judges  of  the  said  supe- 

judj^  of  so-  nor  courts,  or  any  five  of  them,  of  wh<mi  a  chief  of  one  of  the 
periOT  cOTirts  to  ^^  superior  courts  diall  be  one,  may  from  time  to  time  make 
J^^j^jj^  general  orders  for  regulating  the  proceedings  on  appeals,  which 
i^^j^^         orders  shall  be  as  vahd  as  lT  included  in  £is  act,  but  shall  not 

be  in  force  until  the  end  of  the  session  of  parliamoit  next  after 

the  promulgation  thereof 


Appeal  inac- 
tions of  eject- 
ment and  wbere 
title  comes  in 
qnestioD,  and 
by  leave  of 
judge  in  all 
actions. 
See  also  19  & 
20  Vict,  c  108, 
1.  68,  p.  426. 


Parties  may 
agree  not  to 
appeaL 
lirm^H. 


Sect  13,  30  &  31  Vict.  c.  142.]  An  i^peal  from  the  deci- 
sion of  a  county  court  on  the  same  grounds  and  sulject  to  the 
same  conditions  as  are  provided  by  section  fourteen  of  the  act 
of  the  thirteraith  and  fourteenth  years  of  the  reign  of  her  pre- 
sent miyesty,  chapter  sixty-one,  shall  be  allowed  in  all  actions 
of  ejectment  and  in  all  actions  in  which  the  titie  to  any  oor- 
poreed  or  incorporeal  hereditament  shall  have  come  in  question, 
and,  ¥rith  the  leave  of  the  judge,  an  appeal  shall  be  allowed  in 
actions  in  which  an  appeal  is  not  now  allowed,  if  the  judge 
shall  think  it  reasonable  and  proper  that  such  appeal  should  be 
allowed. 

Sect  69,  19  &  20  Vict  c  108.]  No  i^peal  shall  lie  from 
the  dedsion  of  a  county  court,  if  before  such  decision  is  pro- 
nounced both  parties  shall  agree,  in  writing  signed  by  them- 
selves  or  their  attomies  or  agents,  that  the  d^nsion  of  the  judge 
shall  be  final,  and  no  such  agreement  shall  require  a  stamp. 


Certiorari  may  Sect.  38,  19  &  20  Vict  c  108.]    Any  action  commffliced  in 

be  granted  in  a  county  court  for  a  claim  not  exceeding  five  pounds  may  be 

^^^^^^^  removed  by  writ  of  certiorari  mto  a  superior  court,  if  such 

giren.  supjBrior  court  or  a  judge  of  a  superior  court  shall  deem  it 

FifT  removal  ^^u^^^o  tiiat  the  cause  shall  be  tried  in  such  superior  court ; 
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and  if  the  party  appljiug  for  such  writ  shall  give  Becurity,  to  of  cau»e$  above 
be  approved  of  by  one  of  the  masters  of  such  superior  courts  for  6Z. 
the  amount  of  the  claim,  and  the  costs  of  the  trial,  not  exceed^  See  9  &  10 
ing  in  all  one  hundred  pounds,  and  shall  further  assent  to  such  ^ip*-  ^  96, 
terms,  if  any,  as  the  superior  court  or  judge  shall  think  fit  to  1*3^*  JJ  vj^t 
impose.  c  61, 8.16. 

XC.  And  be  it  enacted,  that  no  plaint  entered  in  any  court  No  actions  to 
holden  under  this  act  shall  be  removed  or  removable  from  the  be  removed 
said  court  into  any  of  her  majesty's  superior  courts  of  record  by  into  eopenor 
any  writ  or  process,  unless  the  debt  or  damage  claimed  sh^  ^^^n-" 
exceed  five  pounds,  and  then  only  by  leave  of  a  judge  of  one  of  ditdons. 
tbe  said  superior  courts,  in  cases  which  shall  appear  to  the  See  19  &  20 
judge  fit  to  be  tried  in  one  of  the  superior  courts,  and  upon  such  Vict.  c.  108, 
terms  as  to  payment  of  costs,  giving  security  for  debt  or  costs,  •.  38,  ante^ 
or  such  other  terms  as  he  shall  thin!  fit.  P*  *^' 

Sect.  16,  13  &  14  Vict.  c.  61.]    No  judgment,  order,  or  de-  No  certiorari, 
termination  given  or  made  by  any  judge  of  a  cotmty  court,  nor  ^^^^  ^  *^" 
any  cause  or  matter  brought  before  him  or  pending  in  his  court,  <?    q  jt  in 
shall  be  removed  by  app^l,  motion,  writ  of  error,  certiorari  or  yy^?^}^ 
otherwise,  into  any  other  court  whatever,  save  and  except  in  the  g^  99^  n^a  19 
manner  and  according  to  the  provisions  hereinbefore  mentioned.  &  20  Vict  c 

108,  8.  88. 

Sect.  22,  13  &  14  Vict.  c.  61.]    It  shall  be  lawM  for  any  Judges  maj 
judge  of  any  of  her  majesty's  superior  courts  of  common  law  at  h«ar  M>plica,- 
Westminster,  as  well  in  term  time  as  in  vacation,  to  hear  and  ^^°*  vk*^** 
determine  applications  for  writs  of  prohibition  directed  to  the  eit^in  tem 
judges  of  the  said  countv  courts,  and  to  make  such  rules  or  or  in  yacation. 
orders  for  the  issuing  of  such  writs  as  might  have  been  made  gee  19  &  20 
by  the  court,  and  all  such  rules  or  orders  so  made  by  any  such  Vict  c.  108, 
judge  shall  have  the  same  force  and  efiect  as  rules  of  court  for  ss.  40, 41,  42, 
such  purposes  now  have,  and  such  writs  shall  be  issued  by  P^^^  P-  *^* 
virtue  of  such  rules  or  orders  as  well  in  term  time  as  in  vaca- 
tion :  provided  always,  that  any  rule  or  order  made  by  any  such 
judge,  or  any  writ  issued  by  virtue  thereof,  may  be  discharged 
or  varied  or  set  aside  by  the  court,  on  application  made  thereto 
by  any  party  dissatisfied  with  such  rule  or  order. 

Sect  40,  19  &  20  Vict.  c.  108.]  The  granting  by  any  of  the  Bnle  or  snm- 
superior  courts,  or  by  any  judge  thereof,  of  a  rule  or  summons  mons  to  s^ow 
to  show  cause  why  a  writ  of  certiorari  or  prohibition  should  **™  J^^  * 

vmc  Ox  ceF~ 

not  issue  to  a  county  court,  shall,  if  the  superior  court  or  a  ^^^^  ^^  p^o- 
judge  thereof  so  direct,  operate  as  a  stay  of  proceedings  in  the  hibition  should 
cause  to  which  the  same  shall  relate  until  the  determination  of  not  issne  to  be 
such  rule  or  smnmons,  or  until  such  superior  cotui;  or  judge  shall  *  stay  of  pro- 
otlierwise  order  ;  and  the  judge  of  the  county  court  sh^  from  ce«^">g«- 
time  to  time  adjourn  the  hearing  of  such  cause  to  such  day  as 
he  shall  think  fit  until  such  determination,  or  until  such  order  Form^  67. 
be  made  ;  but  if  a  co^y  of  such  rule  or  summons  shall  not  be 
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flcrrad  by  the  putjr  wko  obtainecl  it  on  the  of^otke  ptr^  «iA 
«a  tb«  reffistrM*  of  the  oounty  oourt  two  eleer  day%  befiK^  4i 
diij  fixed  l^r  the  hearing  of  the  eane^  the  judge  ef  the  oowaij 
eourt  mmjf  in  hie  discr^kiony  order  ih9  party  who  obteieed  the 
rale  or  enrnmons  to  pay  all  the  eoete  of  the  day,  or  ao  much 
tho^eof  as  he  shall  tiiink  fit»  unless  the  supmor  court  or  » jodlga 
thereof  shall  have  made  some  order  respectii:^  sudi  costs. 

Notice  of  writ  Sect.  41,  19  &  20  Vict,  c.  lOa]  Wh»o  a  writ  of  cartiowi 
of  eertionri  or  w  of  proUbition  addressed  to  a  judge  of  a  ooun^  cowt  diall 
mhibitioB  have  been  granted  by  a  superior  court  or  a  judge  tikereo^  on  an 
^^l^l^j^^^  em  pmrte  application^  and  the  party  who  obti^oed  it  shall  noi 
^Mtto  ^^'^  ^^  ^^  ^^  registrar,  and  give  notice  to  the  c^ypoeitia  party 

ng^^bnr.  that  it  has  issued,  two  dear  days  before  the  day  fixed  for  hear* 

ing  the  cause  to  which  it  shall  relate^  the  ju^^  of  tiie  cmaOj 
/Vrm,  68.         courl  may,  in  his  discretion,  order  the  party  who  obtained  thii 

writ  to  pay  all  the  costs  of  the  day,  or  so  much  thereof  as  he 

shall  think  fit,  unless  the  superior  court  or  a  judge  thereof  abaU 

have  made  some  order  respecting  such  costs. 

Applk«tioii  Seoi.  42,  19  &  20  Vict  c  108.]    Wh^  an  applieatioa  riiaU 

for  writ  of  be  made  to  a  superior  court  or  a  judge  tho'eof  f<»*  a  writ  of 

f^'lfj^^^^^  (HPohibition  to  be  addressed  to  a  judj^e  of  a  county  eour^  the 

be fiiSly!^  matter   shall  be  finally  disposed  of  by  rule  or   orc^,  and 

poet^wbj 

nh  or  orw.     allowed. 


^icmiUhj       oo  declaration  or  fhrtbtf*  prooeedings  in  prohibitioQ  ahaU  be 


1Uteorord«r        8eot  43,  19  &  20  Yiet  e.  108.]    No  writ  of  mandamua  shall 

Mbstitated  for  henceforth  issue  to  a  judge  or  an  officer  of  the  county  oovrt  for 

writ  of  mnt-      refusing  to  do  any  act  relating  to  the  duties  of  his  office  i  but 

^JJJJJ*  ***  V^  any  party  requiring  such  act  to  be  done  may  apply  to  aoy  snpe* 

jwjror^^R«  ^^  ^^^  j.^  ^  j^^^  tkerso/;\,  upon  an  affidavit  of  flie  foels, 

coQii.  for  a  rule  or  summons  calling  upon  such  judge  or  offioer  of  a 

H  •nit  iri/AiM  <)Ottnty  court,  and  also  the  party  to  be  affected  by  such  aot,  te 

hrm0h0t4  fvx      show  cause  why  such  act  should  not  be  done  ;  and  if  after  ^e 

p^^^M  ly  21     service  of  such  rule  or  summons  good  cause  shall  not  be  ehowa, 

l^tt  Vkt  c     iji^  supericur  court  Tar  Judge  thereof '\  may,  by  rule  or  ordsr, 

^^  '^  ^  direct  the  act  to  be  done,  and  the  judge  or  officer  of  the  eou^ 

court,  upon  bdng  served  with  such  rule  or  order,  shall  obey 

the  same  on  pain  <Kf  atladmient  i  and,  in  any  event,  tfie  01^ 

xm  court  [or  the  judge  thereof  ^  may  make  such  order  with 

respect  to  costs  as  to  suoh  court  or  judge  shall  seem  fit. 

Bols  or  order  6^<^  4,  21  &  22  Vict  c  74.]    Whereaa  it  is  desiimhie  tfkat 

reauiring  a  the  powers  given  by  section  foaiy*three  of  the  act  paased  in  te 

judge  or  offioer  session  of  parliament  holden  in  the  nineteenth  and  tweatielh 

^ ^Tt^^  l^'^  ^^  ^^  ^^  ^  ^^^  present  mi^^B^i  chapter  <»ie  hundred 

Imi  MfSdn  ^^  ^H  to  any  superior  court,  or  a  judge  thereof  ahould  be 

dntiee  to  be  exeroieed  oiily  bysuoh  superior  court  and  not  bya  sin^e  j«4ge ; 

"\  onl/  by  be  it  oiacted,  that  no  rule  or  summons  requiring  a  jadge  or  aa 
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oAoir  of  a  eoonty  court  io  show  ofttiae  why  fttiy  aot  relattng  to  a  •oMrior 
tht  daties  of  his  oi&oe  abotdd  not  be  done,  nor  any  role  or  c^er  ^^'^ 
direoting  enoh  aot  to  be  done,  ehall  be  issned  or  made  exeept  by 
tlM  superior  oonrt,  and  tiie  said  section  fbrty-thi^  aftd  any 
proTiBions  of  the  seid  act  having  reference  thereto,  shall  be 
read  and  oonstnied  as  if  the  irords  ^'or  a  jndge  thereof  were 
not  inswied  in  the  said  section. 

Sect,  44^  19  &  90  Viol  c  108.]    When  any  superior  eonrt,  Befnsal  of  writ 
or  a  judge  thereof,  shall  haTS  reftised  to  grsnt  a  writ  of  cer-  of  oatUxrari  or 
tiorari  <«r  of  prohibi^n  to  be  addressed  to  a  jndge,  or  snoh  rule  ^J^^^^**?^ 
or  order  as  in  the  last  preceding  secdon  is  specified,  no  other  ^^^li^tmol^ 
superior  court  or  judge  thereof  shall  grant  sn^  writ,  or  rule,  a  mindamai 
or  order ;  but  nothing  herein  shall  afibct  the  right  of  appealing  by  one  court  or 
from  the  deddon  of  uie  judge  of  the  superior  court  to  the  court  Ja<iK«  to  be 
itself  or  prevent  a  second  implication  being  made  fbr  such  writ  ^^' 
or  rule  or  order  to  the  same  superior  court,  or  a  judge  thereof, 
on  grounds  difibrent  fy%an  those  on  which  the  first  application 
I  funded. 


XCI.  And  be  it  enacted,  HMt  [mo  petion  mJUM  be  entitled  to  Who  may  ap- 
appear/or  any  other  party  to  any  proceeding  in  any  of  the  peer  for  any 
tm  towrte  tmleee  he  be  an  attorney  of  one  of  her  majetty'e  P*^"*  ***JJ. 
euperior  eemrte  of  record^  or  a  barrieter-at'law  instructed  by  !^J"1^**'?; 
eueh  attorney  on  behalf  of  the  narty,  or,  by  leave  of  the  ^Tf^?^ 
judge,  any  other  person  allowed  ly  the  judge  to  appear  •«-  ^^^,|^  jy  is  * 
etead  ofeueh  party  ;  but  no  barrister,  attorney,  cr  other  per*-  is  Viot  c.  64, 
son,  eacept  by  leave  of  the  judge,  shall  be  entitled  to  be  heard  s.  10. 
to  argue  any  question  as  counsel  for  any  other  person  m  any 
proceeding  in  any  court  holden  uMUr  this  tuit ji  and  no  per- 
son, not  being  an  attorney  admitted  to  (me  of  her  migesty's 
superior  courts  of  record,  shall  be  entitled  to  have  or  recorer 
any  sum  of  mimey  for  a]^>earing  or  acting  on  behalf  of  an^  other 
person  in  the  said  court ;  and  no  attorney  shall  be  entitled  to 
have  or  recover,  tiierefbre,  any  sum  of  money,  unless  the  debt 
or  damage  dahned  shall  be  more  tiian  forty  shillings,  or  to  have 
or  reoover  more  than  ten  shillinffs  for  his  fbes  and  costs,  unless 
the  debt  or  damage  claimed  shafi  be  more  than  flye  pounds,  or 
more  than  fifteen  shillings  in  any  case  within  the  summaty  juris- 
diction given  by  this  act ;  and  in  no  case  shall  any  foe  ezoeeding 
one  pound  three  shillings  and  sixpence  be  allowed  fbr  employing  a  See  19  &  80 
barnster  as  counsel  in  the  cause  ;  and  the  expense  of  employ-  ^^^*  ^  ^^ 
ing  a  barrister  or  an  attorney,  either  by  plaintiff  or  defendant,  Jv J|^»  w^wi 
ehall  not  be  allowed  on  taxation  of  costs  m  the  case  of  a  plain-  attomev  and 
tiff  where  less  than  five  pounds  is  recovered,  or  in  the  case  of  a  elisnt. 
defimdant  where  less  than  five  pounds  is  claimed,  or  in  any 
case,  unless  I7  order  of  the  judge. 


Seei.  10,  16&16Yiot.c54.]  And  whereas  by  the  said  aot  Ftorinm  of 
passed  in  the  ninth  and  tenth  years  of  her  present  migesty,  it  9  &  10  viet 
was  enacted  that  [wo  person  should  be  entitled  to  appear  for  ^'  ^5,  s.  91,  as 
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mmjf  Hkerpmr^  to  a«y  pn^eeedrng  in  amy  of  ike  said  emait, 
y^^^g^^  **  mmleet  ie  he  4m  attarm^  of  one  of  her  nu^es^s  smpe- 
m^Tcovtt*  ^^'^  cot»t»  of  record^  or  a  oarrister-at-iaw,  mstruded  by 
j^^ffi^g^  emeh  aHormey  om  behalf  of  the  por^,  or,  by  leave  of  tkt 

W^rdtwithim  J^^^9^  ot^  Other  person  allowed  by  the  judge  to  appear  m- 
W^l^s  rt-  stead  ofsmehpartM^  but  that  mo  barrister^  attorn^,  or  other 
person,  esxept  by  leave  of  the  judge,  should  be  eniuied  to  be 
heard  to  argue  any  question  as  counsel  for  any  other  person 
in  smy  proee^Ung  in  any  court  holden  under  thai  od.-'] 
Be  it  enacted,  that  the  sftid  last-redted  eoactan^it  be  r^>eaied; 
aod  that  it  thsJl  be  lawfbl  f<M*  the  paiiy  to  the  suit  or  otber  pro- 
oeedingy  or  for  mn  attornej  of  one  <^  her  nu^estj'B  snperier 
comtB  of  reeord  being  an  attomej  acting  gen^nllj  in  the  action 
for  such  party,  bat  not  an  attorney  retained  aa  an  advocate  by 
8Qch  first-meotioiied  attorney,  or  for  a  barrister  retained  by  or 
on  behalf  of  the  party,  on  dth^  side,  but  without  any  ngfal 
of  exdosive  or  pre-Midienee,  or,  by  leave  of  the  jndge,  for  any 
other  person  allowed  by  the  judge  to  appear  instead  of  ^ 
party,  to  address  the  court,  but  subject  to  such  regulatio&s  as 
the  judge  may  from  time  to  time  prescribe  for  the  orderly  tnuis- 
actioo  of  the  bosiness  of  the  court. 


pemied^ 


114. 


Scale  of  cxMts 
tD  be  aQoired 
to  >Uonim 
in  ccrtaiB  pfo> 


to  be  framed 
by  theJBdget. 

Set  Stale  tf 
^>t#/<.  Chap. 
XVnL,  umte. 


Sect  33,  19&20Yict.c  108.]  With  respect  to  {nxMseedh^ 
in  the  county  courts,  in  actions  ^d^Bre  the  d^t  or  damage  H*«f*H 
exceeds  201.,  the  five  county  court  judges  mentioned  in  the  hat 
section  (a)  shall  be  empowered  to  fri^e  a  scale  of  costs  and 
diarges  to  be  paid  to  counsel  and  attomies,  and  fitwi  time  to 
time  to  amend  sudi  scale;  and  such  scale  or  am^ided  scakk 
certified  under  the  hands  of  such  judges,  or  any  three  or  more 
of  them,  shall  be  submitted  to  the  lord  chancellor,  who  may 
allow  or  disallow,  or  alter  the  same ;  and  the  scale  or  ann^ided 
scale  so  allowed  or  altered  shall,  from  a  day  to  be  named  by  the 
lord  chancellor,  be  in  force  in  every  county  court. 


Ooflttofat-  Sect  34,  19  &  20  Vict  c  108.]     With  respect  to  such  pre- 

tomeT  in  oeedings  as  are  specified  in  the  last  preceding  section,  all  costs 

cvftam  pro-  j^mI  charges  between  party  and  party  shall  be  taxed  by  the 
r^?V  *^^  registrar  oi  the  court  in  which  such  costs  and  charges  were 
trar  as  6etmn  ii^^nired ;  but  his  taxation  may  be  reviewed  by  the  judge  of  the 
p«rty  and  court  on  die  i^^cation  of  either  party,  and  no  costs  or  chaiges 

pac^.  shall  be  allowed  on  such  taxation  which  are  not  sanctioned  by 

the  scale  then  in  force. 


l\itteclat- 
Itvmer  la 
cNlain  pro- 
c«wUugs  in 
tH>Mnl7  oooits 
Muvv  H*  taxed 
Ivr  r«f  islrar  as 


Sect.  35,  19  &  20  Vict  c.  108.]  With  respect  to  racb  pro- 
ceedings as  are  last  herdnbefore  specified,  all  costs  and  charges 
between  attorney  and  client  shall,  on  the  application  either  of 
the  attorney  or  client,  but  not  otherwise,  be  taxed  by  the  regis- 
trar of  the  court  in  which  such  costs  and  charges  were  incurred; 
but  his  taxation  may  be  reviewed  by  the  jwi^  of  the  court  on 

(a)  Sect  Z2,  19  &  20  Vict  c  108,  p.  397. 
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the  applioatiozi  of  either  party ;  and  no  ooets  or  ohargeB  shall  between  at- 
be  allowed  on  such  taxation  which  are  not  sanctioned  by  the  tojmey  and 
scale  then  in  force  unless  the  registrar  shall  be  satisfied  that  the  ^^^ 
client  has  agreed  in  writing  to  pay  them,  in  which  case  they 
may  be  allowed ;  and  no  attorney  shall  have  a  right  to  recover 
6rom  his  client  any  costs  or  charges  in  respect  of  such  proceed- 
ings unless  they  shall  have  been  allowed  either  on  such  taxa- 
tion, or  on  the  taxation  of  a  master  of  a  superior  court  of  common 
law,  or  of  the  court  of  chancery. 

Sect.  86,  19  &  20  Vict.  c.  108.]     Where  in  any  action  the  Costs  between 
debt  or  damage  claimed  shall  not  exceed  twenty  pounds,  an  ^rnej  and 
attorney  shall  not  be  entitled  to  recover  from  his  client  any  ^^^^^ 
further  costs  or  charges  in  the  conduct  of  such  suit  than  those  9  &  10  Vict 
mentioned  in  the  ninety-first  section  in  the  act  of  the  ninth  and  ^-  ^^»  ■•  ^» 
tenth  years  of  the  reign  of  her  present  miyesty,  chapter  ninety-  ****'  P*  ^'' 
five,  unless  upon  taxation  of  costs  the  registrar  be  satisfied,  by 
writing  under  the  hand  of  the  client,  that  he  has  agreed  to  pay 
further  costs  or  charges;  and  in  such  case  the  registrar  may 
allow  any  costs  or  charges  not  exceeding  the  amount  whidi 
may  have  been  so  agreed  to  be  paid. 

Sect  15,  30  &  31  Vict.  c.  142.J  The  judges  of  county  courts  Scale  of  costs 
appointed  or  to  be  appointed  by  the  lord  chancellor  from  time  to  be  framed  , 
to  time  to  firame  rules  and  orders  for  regulating  the  practice  of  ^J  *^  judges, 
the  courts  and  forms  of  proceeding  therein  under  tiie  thirty- 
second  section  of  the  County  Ck>urts  Act,  1866,  shall  b^  em- 
powered to  frame  a  scale  of  costs  and  charges  to  be  paid  to 
counsel  and  attomies  with  respect  to  all  proceedings  which  are 
herein  authorized  to  be  taken,  or  with  respect  to  proceedings  in 
plaints  for  the  recovery  of  tenements,  or  in  actions  of  replevin, 
and  from  time  to  time  to  amend  such  scale ;  and  such  scale  or 
amended  scale,  certified  under  the  hands  of  such  judges,  or  any 
three  or  more  of  them,  shall  be  submitted  to  ihe  lord  chan- 
cellor, who  from  time  to  time  may  allow  or  disallow  or  alter 
the  same,  and  the  scale  or  amended  scale  so  allowed  or  altered 
shall,  from  a  day  to  be  named  by  the  lord  chancellor,  be  in  force 
in  every  county  court 

XCn.  Court  may  make  orders  for  payment  by  instalments* 
^Rep.  by  sect.  So/ 19  ^20  Vict.  c.  108,  Schedule  (A.);  and 
see  sect.  45  of  that  act. 

XCm.  And  be  it  ^lacted,  that  if  there  shaU  be  cross  judg-  Cross  judg- 
ments between  the  parties,  execution  shall  be  taken  out  by  that  ^^^ 
party  only  who  shall  have  obtained  judgment  for  the  larger  sum, 
and  for  so  much  only  as  shall  remain  after  deducting  the  smaller 
sum,  and  satisfiKstion  for  the  remainder  shall  be  entered,  as  well 
as  satis&ction  on  the  judgment  for  the  smalls  sum ;  and  if  both 
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6Mt  18,  15  ft  16  ^^ot  e.  54*]  JL  ngittiy  of  •vwy  Jvdc* 
^  m  the  eoun^  ooarte  to  the  fiim  of  taa  pMBidi 
ebftll  be  ibmed  in  eoeh  mumer,  in  goch  plftoe,  end 
mch  ngvlalkNM  as  the  eomniiBnoiian  of  ber  nujeetj^ 
7  ehell  ef^poiBt,  and  that  ibr  tiie  inspeotkai  of  the  aid 
register  when  fmned  sndi  fees  Bhall  be  diai^ged  to  persotta  da> 
sirooe  of  inspecting  die  same  as  shall  be  appcnnted  bj  the  said 
and  the  proeeeds  of  snoh  fees  shall  be  i^^alied  ia 
as  the  said  eommissionert  shall  i^ipoint,  in  pajiw 
inenred  in  establishing  and  maintalniii^  ^m  ssil 
legistsr,  and  the  serplm  of  saoh  fees,  after  proriding  ftr  tiM 
paTmemt  of  smh  expeasas,  shall  be  paid  orer  to  tiie  eredzt  of 
«he  eonsohdated  Amd  of  the  united  kingdom  of  Crreat  Britain 
andlrabnd. 

XCIY.  And  be  H  enaeted,  tiiat  whenever  the  judge  shall 
have  made  an  ctfder  fat  the  payment  of  mon^,  the  anxmnt  shall 
be  reeoTerable»  in  ease  of  demit  or  &ilnre  of  pa3rment  thereof 
forthwith,  or  at  the  time  or  times  and  in  the  manner  therebj 
direeted,  hj  ezeeotfon  ag^st  the  goods  and  chatteb  of  the 
pertT  against  whom  snch  ord«r  shall  be  made  $  and  the  dsrk 
of  the  Mid  oonit,  at  the  request  of  the  partjr  proeeentlng  soch 
order,  shall  iasoe  nnder  the  seal  of  the  ooort  a  writ  id  tei 
Aidas  as  a  warrant  of  ezeootion  to  the  high  beiliir  of  the  ooart, 
who,  by  sndi  warrant,  shall  be  empowered  to  lev^,  or  oaiae  ts 
be  Isried,  bj  distress  and  sale  of  tiie  goods  and  ofaattele  of  snob 
partj,  mAt  svm  of  mone j  as  shall  be  so  ordered,  whereeoeter 
ther  may  be  foond  witlun  ^  district  of  the  ooort,  wlie^er 
wittiin  liberties  or  without,  and  also  the  costs  of  die  exeeirtion ; 
and  all  oonetables  and  other  peace  officers  widun  dieir  aeveral 
joriedietioiis  shall  aid  in  the  execution  of  every  sndi  wanant 

Seot  46,  19  A  SO  Vict  c  106.]  The  precise  time  when  a^ 
application  shall  be  made  to  a  registrar  to  issue  a  warrant 
against  the  goods  of  a  party,  shall  be  entered  by  him  in  the 
execution  bw>k,  and  on  tiie  warrant ;  and  when  more  than  one 
such  warrant  sludl  be  delivered  to  the  high  bailiff  to  be  exeonted, 
be  shall  execute  them  in  tiie  order  of  tlM  times  so  entered. 

Sect  47,  19  &  20  Vict  c  108.]  When  a  writ  against  the 
goods  of  a  party  has  issued  from  a  superior  court,  and  a  war- 
rant against  the  goods  of  the  same  partr  has  issued  firam  a 
oovn^  oourt,  the  riff ht  to  Ihe  goods  smaed  shall  be  delermlaed 
br  the  priority  of  &  thne  of  the  delivcrf  <^  the  writ  to  the 
sWiff  to  be  ezeeoted,  m*  of  the  af^cation  to  tiie  regisftv  kt 
the  issue  of  the  waitant  to  be  executed ;  and  the  shsriC  ^ 
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(IflBMUOdt  tbidl,  by  wrhiiig  signsd  bj  avr  deriL  in  tfa«  oAee  of 
tbe  QD«Ur-«h«rifi;  infom  dM  high  btiliff  of  the  prMdia  tiaie  of 
iueb  delirerj  of  the  writ,  end  the  bailiff^  on  dexouidy  shall  ahow 
hie  warrant  to  mij  sheriff's  officer,  and  sneh  writing  |>iirportinff 
to  be  so  signed,  and  the  indorsement  on  the  warrant,  shall 
reepectayely  be  sufficient  justiflcation  to  any  high  bailiff  or 
sha*iff  acting  thereon. 

Seot.  40^  19  &  20  Vict  c  106.]    If  a  jndge  of  a  tnperior  JudgoMrt  may 
eonrt  shall  be  satisfied  that  a  party  against  whom  judgment  for  !^j['°'^''^?l| 
an  amount  exceeding  twenty  pounds,  ezclusire  of  costs,  has  ^^S'^Sam 
been  obtained  in  a  county  court,  has  no  coods  or  dmttels  which  |^  n^  g^g^  ^ 
can  be  oonyenioitly  taken  to  satisfy  su<^  judgment,  he  may,  if  u  ttken  wder 
be  shall  think  fit,  and  on  soch  terms  as  to  costs  as  he  may  direct,  it 
order  a  writ  of  certiorari  to  issue  to  remoye  the  judgment  of 
the  county  court  into  one  of  the  superior  courts,  and  when 
remoTed,  it  shall  have  the  same  force  and  effect,  and  the  same 
proceedings  may  be  had  thereon,  as  in  the  case  of  a  judgment 
of  such  superior  court  i  but  no  action  shall  be  brought  upon 
suchjudgm^t. 

XCV.  And  be  it  enaeted,  that  if  the  judge  shall  haye  made  EzecatioD  not 
any  order  for  payment  of  any  sum  of  money  by  instalments,  ^'^J''^®^,  . 
execution  upon  such  order  shall  not  issue  against  the  party  !JJ^^!^*  "* 
nntil  after  de&ult  in  payment  of  some  instahnent  according  to  £^e  instal- 
suoh  order,  and  execution,  or  successiye  executions,  may  then  ment,  and  then 
issue  for  the  whole  of  the  said  sum  of  money  and  costs  then  it  m«j  ismie 
remainitt  unpaid,  or  for  such  portion  thereof  as  the  judge  shall  ^^  ^  ^hole 
«rder,  either  at  the  time  of  makins  the  origmal  order,  or  at  any  ^/^*2. 
subsequent  time,  nnder  the  seal  of  the  court  j^^  70. 

XCVI.  And  be  it  enacted,  that  eyery  bailiff  or  officer  exe-  Wluit  goods 
cuting  any  process  of  execution  bsuing  out  of  the  said  county  °**y  bo  takea 
court,  sgiunst  the  goods  or  ehattds  of  anv  person,  may  by  yirtue  ^  «»«5n*wn. 
tboreof  seixe  and  take  any  of  the  goods  and  chatteb  of  such 
person  (exc^tin^  the  wearing  apparel  and  bedding  of  such  ^^.^^ 
person  or  his  fimuly,  and  the  tools  and  implements  of  his  trade,  ^^^  19 
to  the  yalue  of  fiye  pounds,  which  shall  to  that  extent  be  pro-  ^  ^o  Vict 
leCted  from  sudi  eeiaure),  and  may  also  seise  and  take  any  c.  106, 1.49, 
money  or  bank  notes  (whether  of  the  Bank  of  England  or  of  p.  ill. 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  securities  for  money,  belonging  to 
any  such  person  against  whom  any  such  execution  shaU  mtye 
issued  as  libresaid, 

XCVIL  And  be  it  enacted,  that  the  high  bailiff  shall  hold  Securities 
any  cheques,  bills  of  exchange,  promissonr  notes,  bonds,  spe-  T^l^^.^ 
eialties,  or  other  securities  for  money  which  shall  haye  been  so  ^^  ^^ 
seiaed  or  Ukm  a«  aforesaid,  as  a  seeuri^  or  seenrities  for  the 
amount  directed  to  be  leyied  by  such  execution,  or  so  much 
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thereof  ss  ^hall  not  have  been  otherwise  levied  or  raised  for  the 
benefit  of  the  plaintifi*;  and  the  plaintiff  may  ene  in  the  name 
of  the  defendant,  or  in  the  name  of  any  person  in  whose  name 
the  defendant  might  have  sned,  for  the  reoov^y  of  the  sum  or 
sums  secured  or  made  payable  thereby,  when  the  time  of  pay* 
ment  thereof  shall  have  arrived. 


Parties  hairiiig 
obtnned  an  un- 
satisfied judg- 
ment, maj  <H>- 
tain  a  fliiiiiiiiaiis 
on  chaiveof 
fraud. 

(a)  See  19  & 
20  Vict,  c  108, 
ss.  48,  61y 
p.4ia. 


Sommons  for 
commitment 
may,  by  lesTS 
of  comrt,  issne 
in  court  in 
which  judg» 
meat  was  ob- 
tained. 

9  &  10  Vict 
c  95,  8.  98. 

Judgment  simi- 
monsesaod 
warrants  of 
conmiitment 
Bofficient  if  in 
form  given  in 
Bchedde. 
9  &  10  Vict 
c  96,  8.  98. 


XCYUL  And  be  it  enacted,  that  it  shall  be  Uwftd  for  any 
party  who  has  obtained  any  unsatisfied  judgment  or  order  in 
any  conrt  held  by  virtoe  of  this  act,  or  under  any  act  r^iealed 
by  this  act,  for  the  payment  of  any  debt  or  damages  or  costs,  to 
obtain  a  smmnons  from  any  county  court  within  the  limits  of 
which  any  other  party  shall  then  dwell  or  carry  on  his  busi- 
ness (a),  such  smnmons  to  be  in  sudi  form  as  sludl  be  directed 
by  tl^  rules  made  for  regulating  the  practice  of  the  comity 
courts  as  heran  provided,  and  to  be  served  persomdly  upon  tlw 
person  to  whom  it  is  directed,  requiring  him  to  appear  at  such 
time  as  shall  be  directed  by  the  said  rules  to  answer  such  ^ngs 
as  are  named  in  such  smnmons ;  and  if  he  shall  appear  in  pur- 
suance of  such  summons,  he  may  be  examined  upon  oath  touch- 
ing his  estate  and  efifects,  and  the  manner  and  circumstances 
under  which  he  contracted  the  debt  or  incurred  the  damages  or 
liability  which  is  the  subject  of  the  action  in  which  judgment 
has  been  obtained  against  him ;  and  as  to  the  means  and  expec- 
tation he  then  had,  and  as  to  the  property  and  means  he  still 
hath,  of  dischaiging  the  said  debt  or  danuiges  or  lialMlity,  and 
as  to  the  disposal  he  may  have  made  of  any  property ;  and  the 
person  obtaining  sudi  summons  as  aforesaid,  and  all  other  wit- 
nesses wh<»n  the  judge  shall  think  requisite,  may  be  examined 
upon  oath  touching  the  inquiries  authorised  to  be  made  as 
aforesaid ;  and  the  costs  of  such  summons,  and  of  all  proceed- 
ings thereon,  shall  be  deemed  costs  in  the  cause. 

Sect  48,  19  &  20  Vict  c  106.]  A  judgment  summons  autho- 
rized by  the  ninety-eighth  section  of  ihe  act  of  the  nintii  and 
tenth  years  of  the  reign  of  her  presoit  nujesty,  chapter  ninety- 
five,  may,  by  leave  of  the  judge,  be  obtained  from  the  court  in 
which  judsment  was  obtained,  although  the  judgment  debtor 
shall  not  Sien  dwell  or  carry  on  business  within  the  district 
of  such  court,  if  the  judge  shall  think  fit,  in  the  exercise  of  hia 
discretion,  to  grant  such  leave. 

Sect  61,  19  &  20  Vict  c  106.]  Any  judgment  summons 
issued  out  of  a  county  court  under  section  ninety-^ht  of  the 
act  of  the  ninth  and  tenth  years  of  die  reign  of  her  present 
majesty,  chapt^  ninety ^ve,  or  under  this  act,  or  any  warrant 
of  commitment  in  respect  of  an  unsatisfied  judgment  or  order 
of  a  county  court,  may  respectively  be  in  the  rorm  or  to  the 
effect  given  in  schedule  (B.)  to  this  act,  numbered  teepeo^ 
tively  (2.)  and  (3.) ;  and  all  snch  summonsed  or  warrants  shall 
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be  deemed  sufficient  to  justify  proceedings  under  them  without  Form$,  73,74. 
anj  further  statement  of  &cts  to  show  jurisdiction. 

XCIX.  And  be  it  enacted,  that  if  the  party  so  sunmioned  Commitment 
shall  not  attend  as  required  by  such  sunmions,  and  shall  not  for  frauds,  &c. 
allege  a  sufficient  excuse  for  not  attending,  or  shall,  if  attending, 
refuse  to  be  sworn,  or  to  disclose  any  of  the  things  aforesaid,  or  See  19  &  20 
if  he  shall  not  make  answer  touching  the  same  to  the  satis&c-  Vict  c.  108, 
tion  of  such  judge,  or  if  it  shall  appear  to  such  judge,  either  by  «■•  *S,  61, 
the  examination  of  the  party  or  by  any  other  evidence,  that  such  P*  *^^' 
party,  if  a  defendant,  in  incurring  the  debt  or  liability  which  is  By  22  &  23 
the  subject  of  the  action  in  which  judgment  has  been  obtained,  yfct  c  57, 
has  obtained  credit  from  the  plaintiff  under  false  pretences,  or  by  the  party 
means  of  fraud  or  breach  of  trust,  or  has  wilfully  contracted  such  summoned 
debt  or  liability  without  having  had  at  the  same  time  a  reason-  fj^^  /*  ^^ 
able  expectation  of  being  able  to  pay  or  discharge  the  same,  or  attending  pur- 
shall  have  made,  or  caused  to  be  made,  any  gift,  delivery,  or  guant  to  the 
transfer  of  any  property,  or  shall  have  charged,  removed,  or  $ummons. 
concealed  the  same,  with  intent  to  defraud  his  creditors  or  any 
of  diem;  or  if  it  shall  appear  to  the  satisfaction  of  the  judge  of 
the  said  court  that  the  party  so  summoned  has  then,  or  has  had 
since  the  judgment  obtained  against  him,  sufficient  means  and 
ability  (a)  to  pay  the  debt  or  damages  or  costs  so  recovered 
against  him,  either  altogether  or  by  any  instalment  or  instal- 
ments which  the  court  in  which  die  judgment  was  obtained 
shall  have  ordered,  and  if  he  shall  refuse  or  neglect  to  pay  the 
same  as  shall  have  been  so  ordered,  or  as  shall  be  ordered  pur-  j^^j^  263 
suant  to  the  power  hereinafter  provided,  it  shall  be  lawful  for  ^j,^  ^^ ' 
such  judge,  if  he  shall  think  fit,  to  order  that  any  such  party  TTv^j,  ^.  . 
may  be  committed  to  the  common  gaol  or  house  of  correction  of  J  101  s.  1  ^ 
the  county,  district  or  place  in  which  the  party  summoned  is  p^  414.      ' 
resident,  or  to  any  prison  which  shall  be  providewi  as  the  prison  19  &  20  Vict 
of  the  court,  for  any  period  not  exceeding  forty  days.  c  108,  s.  74, 

poit,  p.  415. 

Sect  1,   22    &    23   Vict   c.   37.]     If  a  party  summoned  Power  of  com- 
under  and  by  virtue  of  the  act  of  the  ninth  and  tenth  Victoria,  mittal  bj 
chapter  ninety-five,   section  ninety-eight,   shall  not  attend  as  fo^ty  «>«rt 
required  by  such  summons,  or  allege  a  sufficient  excuse  for  not  g^i^Jo  vict 
attending,  it  shall  not  be  lawful  for  the  judge  before  whom  such  ©.  95,  a.  98,  not 
party  slmll  have  been  so  summoned  to  order  that  such  party  to  be  exercised 

(a)  Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134). 

CV^  Every  judge  in  acting  under  the  laet-mentioned  statutes  (i.  e,  -nugrftdtm  o£ 
S  4*  9  net.  e,  m.anddJf'  10  Viot.  c,  95,  *.  99),  and  in  deciding  whe-  ^^^^^rt 
ther  the  party  summoned  htfore  Aim  has  then,  or  has  had  sinee  thejudo"  jndize  imder 
ment  obtained  against  him,  smficient  means  and  ahiUty  to  pay  the  debi  ^  ^  y  j^^  ^^ 
or  damages,  or  costs,  so  recovered  against  him,  either  altogether  or  ky  ^27  and  9  &* 
any  instalment  or  instalments  as  ordered,  shall  take  into  consideration  |q  yy.^  c  95. 
alt  the  debts  and  liabilities  of  the  party  so  summoned,  and  his  conduct 
in  di^sing  of  his  money  or  property  since  the  judgment  was  given. 
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>.  .yy^      *^^^  ^  I'^'Wff**^*^  to  praoD,  mdflOi  h  shall  ippeur  to  ihm  l 
^^^^^       fiurtion  of  such  jodge  that  such  ptftj,  if  a  ^^f->ii>"i^  in  xb 

ring  the  debt  or  liability  which  is  the  subject  of  the  action  in 
which  jadgment  has  beeo  obtained,  has  obtained  credit  front  the 
l^aindlr  under  hlse  pretences  or  bj  means  of  fraud  or  broadi 
of  trust,  or  has  wilfoUj  contracted  sudi  debt  or  liability  without 
haTii^  had  at  the  same  time  a  reasonable  expectation  of  being 
able  to  pay  or  discharge  the  same,  or  shall  hare  made  or  caused 
to  be  made  any  gifr,  delivery  or  transfer  of  any  proper^,  or 
shall  have  charged,  remored  or  concealed  the  same  with  intent 
to  defraud  his  creditors  or  any  of  them,  or  has  dwD,  or  has  had 
since  the  judgment  obtained  against  him,  sufficient  m4iiTO  •"d 
ability  to  pay  the  debt  or  damages  or  costs  so  reoovered  ^g^infft 
him,  either  altogether,  or  by  any  instalment  or  instafaDflnta  niiich 
the  court  in  which  the  iudgment  was  obtained  shall  hare  ordered, 
and  shaO  have  refusea  or  neglected  to  pay  the  same. 

Towhatpri-         Sect  1,  12  &  13  YicL  c  101.1    From  and  after  tibe  tiiirty- 
■ont  penons      grgf  ^j  of  August^  one  thousand  eipht  hundred  and  fer^-nine^ 
netted  imdCT     ^  mBOi  of  the  said  act  as  authorizes  any  judge  to  (vder  any 
recited  act  for    *^<^  P^^^^  ^  defendant  to  be  committed  as  liereinbefi>re  men* 
fnuidi,  ftc        tionea  shall  be  repealed;  and  it  shall  be  lawful  fior  any  judge 
who  would  have  been  authorized  under  the  said  act  to  order  ainr 
party  or  defendant  to  be  ocxnmitted  as  aforesaid  for  any  suci 
period  as  aforesaid,  to  order  smdi  party  or  defendant  to  be  com- 
mitted for  the  like  period  to  the  common  gaol  wherein  ^ 
debtors  under  judgment  and  in  execution  of  the  superior  courts 
of  justice  may  be  confined  for  the  county,  city,  borough  or  pUoe^ 
in  which  sucn  P^rt^  or  defimdant  is  reaidoit,  or  to  any  odier 
gaol  or  debtors   pnson  for  the  same  ooimty,  city,  bcnrough,  or 
place  which  shall  by  any  declaration  of  one  of  her  nu^jes^a 
principal  secretaries  of  state  be  allowed  as  a  place  of  imprison* 
ment  for  persons  conmiitted  under  tke  said  act,  so  long  as  such 
decUfcration  shall  remain  in  force  and  unrevoked,  or  to  any 
(a)  9  k  10        prison  (o^  which  has  been  or  shall  be  provided  as  in  the  said 
Vkt  e.95,        act  mentioned  as  the  prison  cf  the  court  by  the  judge  of  ^diich 
**  Mo***^*        *"^^  order  may  be  made;  and  all  the  provisions  of  the  said  act 
p.  no.  api^icable  to  and  consequent  upon  me  order  ot  commitment 

under  the  power  hereinbefore  repealed,  and  to  tiie  prisons  to 
which  persons  might  be  committed  under  such  order,  shaD  apply 
to  and  be  construed  with  reference^  to  any  order  made  under  the 
power  hereinbefore  contained,  and  the  prisons  to  which  persons 
may  be  committed  under  such  order. 

When  debtort*  Sect  3,  12  &  13  Yict  c.  101.]  Pkt)yided  always,  and  be  k 
prison  Is  situ-  enacted,  that  where  by  leaaon  of  any  common  ga^  wberala 
*^ ^•^^  debtors  imder  jndgmsDt  and  fai  execution  of  tbe  fuperior  eonrls 
2^J^^  "^  of  justice  may  be  oonflned  being  situated  at  an  faioonvetrient  dis- 
^^^^  fee-  tanoe,  or  of  the  crowded  state  of  any  such  gaol,  or  otherwiee,  it 
ntsry  of  state   shall  appear  to  «da  of  her  nugesty's  prinoipal  secretaries  of  state 
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•xpedieai  ^  to  dcs  it  shall  be  kwM  for  audi  Mcretary  ofstate,  may  Anthodae 

iy  order  mkLer  hi«  hand,  to  authoriae  to  be  used  for  tlM  pmr-  commifaTMint  to 

poaea  of  oommitinenta  luider  the  said  aet  of  the  tenth  jear  of  ^^^  ^'^ 

W  Bugesty  any  house  of  oorreotioa  or  ooaunon  gaol  in  which 

snch  d^)tor8  as  aforesaid  may  not  be  ocmfined  (to  be  mentioned 

in  such  OTder),  and  to  make  orders  f<^  altering  the  regolationa 

of  8udi  house  of  correcti<m  or  gaol  as  last  aforesaid,  so  &r  aa 

respecto  the  treatment  of  persons  to  be  eommitted  under  this   . 

act,  in  order  that  suoh  persons  may  be  treated  as  nearly  as  may 

be  in  like  manner  as  u  they  had  been  oommitted  to  a  gaol  in 

which  such  debtors  as  aforesaid  may  be  confined,  notwitb^tand- 

ing  the  regulations  in  force  in  such  house  of  correction  or  gaol 

to  which  such  persons  may  be  committed;  and  every  such  order 

may  from  tune  to  time  be  revoked  or  varied  by  such  secretary 

of  state  as  occasion  may  require. 

Sect  4,  12  &  13  Vict,  c  101.]    Pkt)vided  also,  and  be  it  GmIb  main- 
enacted,  that  where^  under  the  provisions  hereinbefore  con-  ^.^^^^^"^ 
tunady  persons  might  be  committed  to  any  gaol  or  prison  not  ^^SJ^^Smi^ 
now  used  for  the  purposes  of  the  said  act  which,  by  reason  of  ^tobeuMd 
the  tenure  of  any  liberty  or  franchise,  or  otherwise,  is  main*  without  their 
tained  at  the  private  charges  of  the  lord  of  such  liberty  or  fi*an-  coosent 
diise,  or  of  any  othw  private  person,  such  gaol  or  prison  shall 
not  be  used  for  the  purposes  of  commitments  under  the  said  act 
until  sudi  lord  or  pers<Hi  as  aforesaid  shall  have  given  his  con- 
sent in  writing  to  such  gaol  or  prison  being  so  used. 

Scot  74,  19  &  20  Vict,  c  108.]    When  easy  prison  wherein  When  debton' 
any  person  committed  by  a  coun^  court  may  be  confinsd  is  priaon  of 
situated  at  an  inconvement  distance  frt>m  such  court,  one  of  hw  ^^^^^^Ji^''' 
majesty's  principal  secretaries  of  state  may,  by  order  under  hia  JJ^tJ^  near- 
hand,  direct  that  pers<»s  ocHnmitted  by  such  court  shall  be  con-  ^t^bton' 
fined  in  any  other  prison  named  in  such  order  to  which  persons  prison  of  ad- 
may  be  committed  from  any  other  county  court,  thougn  such  joining  court 
prison  may  be  in  a  diffiarent  county,  district,  ci^,  boroiigh,  or  ^^'^U!^ 
place  &oax  that  in  which  such  first-motioned  court  shall  be  ^  ^tS^ba 
held,  uid  may  from  time  to  time  vary  such  order ;  provided  lued. 
that  no  such  order  shall  be  made  widbout  the  consent  of  the 
visiting  justices  of  the  prison  in  which  sudi  persons  are  to  be 
directed  by  any  such  order  to  be  confined ;  and  every  person  so 
confined  shall  be  supported  at  the  expense  of  the  county,  dis- 
trict, city,  borough,  or  place  in  which  he  shall  have  resided  at 
the  time  of  his  committaL 

Sect.  6^  19  &  20  Viet  c  108.]    Every  warrant  of  commit*  Wamuits  of 
ment  which  shall  issue  from  a  ooui^y  court  shall,  oa  whatever  oonunitment, 
day  it  ma^  be  issued,  bear  date  on  the  day  on  whidi  the  order  ^Ti^  ^  ^ 
for  commitment  was  made,  and  shall  continue  in  force  for  one 
year  fixon  such  date  and  no  longer,  but  no  erder  for  asnaadt- 
ment  shall  be  drawn  up  or  i 
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Power  of  judge 
to  fMcind  or 
aher  (Nrders. 


The  Counfy  CaurU  AcU. 
C.  And  be  it  enacted,  that  it  shall  be  lawinl  for  &e  jtidge  of 


any  court  before  whom  such  summons  shall  be  heard,  if  he  rinO 
think  fit,  whether  or  not  he  shall  make  anj  <h^^-  for  the  ooid- 
mittal  of  the  defendant,  to  rescind  or  alter  anj  ord^*  that  sbftll 
have  been  previously  made  against  any  defkidant  so  summoeed 
before  him  for  the  payment,  by  instahnmits  or  otherwise,  of  any 
debt  or  damages  recovered,  and  to  make  any  further  <x  ciiher 
Farwu,  75, 78.  order,  either  for  the  payment  of  the  wh<^e  o£  such  debt  or 
damages  and  costs  forthwith,  or  by  any  instahneots,  or  in  any 
other  manner  as  such  judge  may  think  reasonaUe  and  just. 


Power  to  ex- 
amine And 
commit  at 
hearing  of 


JMe,  162. 


Mode  of  issu- 
ing and  exe- 
cuting war- 
rants of  com- 
mitment* 

BuUt,  164, 
165,  166. 

Ibrm,7L 

Ibreoitsef 
unsmseuted 
warrantSt  see 


Imprisonment 
not  to  operate 
as  a  satisfac- 
tion for  the 
debt,  &C. 


CI.  And  be  it  enacted,  that  in  every  case  wh^«  the  defendant 
in  any  suit  brought  in  any  county  court  shall  have  been  per- 
sonally served  with  the  smnmons  to  appear  or  shall  perscmaOy 
appear  at  the  trial  of  the  same,  the  judj^  at  the  hearing  of  the 
cause,  or  at  anv  adjournment  thereof  if  judgment  shall  be  given 
against  the  derendant,  shall  have  the  same  power  and  aotlKirity 
of  examining  the  defendant  and  the  plaintiff  and  other  parses 
touching  the  several  things  hereinbefore  mentioned,  and  of  com- 
mitting the  defendant  to  prison,  and  of  making  an  order,  as  he 
might  have  and  exercise  under  the  provisions  hereinbefbrB  con- 
tained in  case  the  plaintiff  had  obtained  a  summons  for  that 
purpose  after  the  judgment  obtained  as  hereinbefore  mentioned. 

Cn.  And  be  it  enacted,  that  whenever  any  order  of  commit- 
ment shall  have  be^  made  as  aforesaid,  the  derk  of  the  said 
court  shall  issue  under  the  seal  of  the  court  a  warrant  of  com- 
mitment, directed  to  one  of  the  bailifib  of  any  county  court,  who 
by  such  warrant  shall  be  empowered  to  take  the  body  of  the 
person  against  whom  such  order  shall  be  made;  and  aU  con- 
stables and  other  peace  officers  within  their  several  jurisdietioBfl 
shall  aid  in  the  execution  of  every  such  warrant;  and  ^e  gaoler 
or  keeper  of  every  gaol,  house  of  correction,  and  prison  men- 
tioned in  any  such  order  shall  be  bound  to  receive  and  keep  the 
defendant  therein  until  discharged  under  the  provisions  of  ^n 
act,  or  otherwise  by  due  course  of  law :  \_and  no  proieeiwm^ 
order,  or  certificate  granted  by  any  court  of  banhrupicy^  or 
for  the  relief  of  insolvent  debtors,  shall  be  available  to  di^ 
charge  any  defendant  from  any  commitment  under  suck  Uut^- 
mentioned  order  (a).] 

cm.  And  be  it  enacted,  that  no  imprisonm^it  under  thb 
act  shall  in  anywise  operate  as  a  satisfection  or  exfingaishment 
of  the  debt,  or  other  cause  of  action  on  which  a  judgment  has 
been  obtained,  or  protect  the  defendant  from  being  anew  sum- 
moned and  impriscmed  fot  saij  new  fraud  or  other  defirah 
rendering  him  liable  to  be  imprisoned  under  this  act,  or  deprrre 

(a)  Words  wUkin  hraekets  repetOed  by  sect.  8  of  19  ft  20  Vict  c.  ie& 
schedule  (A.) 
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the  plaintifP  of  any  right  to  take  out  execntioii  against  the  goods 
and  chattels  of  &e  defendant,  in  the  same  manner  as  if  saeh 
imprisonment  had  not  taken  place. 

CIV.  And  he  it  enacted,  that  in  all  cases  where  a  warrant  of  Howexecntion 
execution  shall  have  issued  against  the  goods  and  chattels  of  may  be  had  oat 
any  parly,  or  an  order  for  fis  commitment  shall  have  been  ^  the  iurisdic- 
made  under  this  act,  and  such  partjr,  or  his  goods  and  chattels,  ^^^ 
shall  be  out  of  the  jurisdiction  of  the  court,  it  shall  be  lawful  j^^,    ^ 
for  the  high  bailiff  of  the  court  to  send  such  warrant  of  execu-         '     ' 
tion  or  of  commitment  to  the  derk  of  any  other  court  consti- 
tuted under   this  act,  within   the  jurisdiction  of  which  such 
party  or  his  goods  and  chattels  shall  then  be  or  be  believed  to 
be,  with  a  warrant  thereto  annexed,  under  the  hand  of  the  high  ibrm,  167. 
bidliff  and  seal  of  the  court  from  which  the  original  warrant 
issued,  requiring  execution  of  the  same,  and  the  clerk  of  the 
court  to  which  the  same  shall  be  sent  shall  seal  or  stamp  the 
same  with  the  seal  of  his  court,  and  issue  the  same  to  the  high 
bailiff  of  his  court,  and  thereupon  such  last-mentioned  high 
bailiff  shall  be  authorized  and  required  to  act  in  all  respects  as 
if  the  original  warrant  of  execution  or  commitment  had  been 
directed  to  him  by  the  court  of  which  he  is  the  high  bailifi^  and 
shall,  wiUiin  such  time  as  shall  be  specified  in  the  rules  of  prac- 
tice, return  to  the  high  bailiff  of  the  court  from  which  the  same 
originally  issued  what  he  shall  have  done  in  the  execution  of 
such  process,  and  in  case  a  levy  shall  have  been  made  shall, 
within  such  time  as  shall  be  specified  in  the  rules  of  practice, 
pay  over  all  monies  received  in  pursuance  of  the  warrant  to  the  BuUi,  169, 
high  bailiff  of  the  court  from  which  the  same  shall  have  origi-  170, 171. 
nidly  issued,  retaining  the  fees  for  execution  of  the  process  ; 
and  where  any  order  of  commitment  shall  have  been  made,  and 
the  person  apprehended,  he  shall  be  forthwith  conveyed,  in 
custody  of  the  bailiff  or  officer  apprehending  him,  to  the  gaol 
or  house  of  correction  or  other  prison  of  the  court  within  the 
jurisdiction  of  which  he  shall  have  been  apprehended,  and  kept 
therein  for  the  time  mentioned  in  the  warrant  of  commitment, 
unless  sooner  discharged  under  the  provisions  of  this  act ;  and 
all  constables  and  other  peace  officers  shall  be  aiding  and  assist- 
ing within  their  respective  districts  in  the  execution  of  such 
warrant. 

Sect  5,  15  &  16  Vict  c.  54.]  That  in  all  cases  where  a  Re-issiiiiig 
warrant  of  execution  shall  have  been  issued  against  the  goods  wuianti. 
and  chatteb  of  any  person,  or  an  order  for  his  commitment  been 
made,  and  such  person  or  his  goods  and  chattels  shall  be  out  of 
the  jurisdiction  of  the  oom%  and  such  warrant  or  order  shall 
have  been  sealed  and  stamped  by  the  clerk  of  another  county 
court,  pursuant  to  the  one  hun<h*ed  and  fourth  section  of  the 
act  of  the  ninth  and  tenth  Victoria,  chapter  ninety-five,  it  shall 
be  lawful  for  the  said  derk  of  such  other  court  to  re-issue  the 

P.N.  E  B 
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said  warrant  or  order  to  Uie  high  bailiff  of  radi  other  taari^ 
and  thereupon  such  high  bailiff  doail  be  aathcmzed  and  required 
to  act  in  all  respects  in  the  execulion  of  the  said,  wamnt  or 
order,  within  the  jurisdiction  of  the  court  to  which  ihe  same 
shall  have  been  so  sent,  in  the  same  manner,  with  the  easie 
powers,  and  subject  to  tli^  same  rules  as  if  the  district  to  which 
the  warrant  or  order  shall  have  been  a&at  were  wiUiin  ^ 
limits  of  the  court  which  originallj  issued  the  wamaL  «r 
order. 

Powerto  jndg«      CV.  And  be  it  enacted,  that  if  it  shall  at  a^  time  mppetr  to 

to  suspend         the  satisfiiction  of  the  judge,  by  the  oath  or  amrmatton  of  toy 

^^on  in      person,  or  otherwise,  that  any  defendant  is  unable,  from  sickneB 

^^^^^'     or  other   sufficient  cause,  to  pay  and  dischu^  the  d^  <ir 

damages   recovered   against   him,  or   any  instalma:it   thereof 

^^ifrm,  66.  ordered  to  be  paid  as  aforesaid,  it  shall  be  lawful  fw  the  judgei 

in  his  discretion,  to  suspend  or  stay  any  judgment^  order,  or 

execution  given,  made,  or  issued  in  such  action,  for  sudi  time 

and  on  such  terms  as  the  judge  shall  think  fit,  and  so  from  time 

to  time  until  it  shall  appear  by  the  like  proof  aa  aforesaid  ^lat 

such  temporary  cause  of  disability  has  ceased. 

Begnlating  tiie      CVI.  And  be  it  enacted,  that  no  sale  of  any  goods  whi<^  sbtSi 

sale  of  goods     be  taken  in  execution  as  aforesaid  shall  be  untS  afto*  tibe  end  of 

token  in  execn-  fiv^  ^yg  ^t  least  next  following  the  day  on  whidi  soeh  goods 

"*  shall  have  been  so  taken,  unless  such  goods  be  of  a  perishafab 

Bule,  1S9.         nature,  or  upon  the  request  in  writing  of  the  party  whose  goods 

shall  have  been  taken  ;  and  until  such  sale  the  goods  shall  be 

deposited  by  the  bailiff  in  some  fit  j^oe,  or  they  may  remain  m 

the  custody  of  a  fit  person  approved  by  the  high  bailiff  to  be 

put  in  poNSsession  by  the  bail^;  and  it  shall  be  lawful  for  the 

high  bailiff,  from  time  to  time,  as  he  shall  think  proper,  to 

Bailiff  mof      appoint  sudi  and  so  many  persons  for  keofHug  poaeession,  aad 

"^  12  &^i aT*'    ®^  naany  sworn  brokers  and  a^^raisers  for  the  purpose  of  aefl- 

Vict.  c.  101       ^  ^^  valuing  any  goods,  chattels,  or  effects  taken  in  ezecntkiB 

8.  io,pott, '      under  this  act|  as  shall  appear  to  him  to  be  neoessary^  and  to 

p.  419.     '         direct  security  to  be  taken  from  each  of  them,  for  sa<^  smn  and 

in  such  manner  as  he  shall  think  fit|  for  thefidthful  perjfbrmanos 

of  their  duties  without  iqjury  or  oppression  ;  and  the  judge  or 

high  bailiff  may  dismiss  any  person,  broker,  or  appnuser  so 

appointed  ;  and  no  goods  taken  in  execution  under  t£is  act  slttU 

be  sold  for  the  purpose  of  satisfying  the  warrant  of  exemitkm 

except  by  one  of  the  brokers  or  appraisers  so  appointed  ;  and 

JRule,  189.         the  brokers  or  appraiser  so  appointed  shall  be  aititled  to  have^ 

out  of  the  produce  of  the  goods  so  distrained  or  sold,  sixpeooe 

in  the  pound  on  the  value  of  the  goods  for  the  appraiseoieDt 

thereof  whether  by  one  broker  or  m<H^  over  and  above  the 

stamp  duty,  and  {or  adyertisem^itB,  catalogues}  aale  and  ceui- 

mission,  and  delivery  of  goods,  one  shilling  in  the  pound  on  the 

net  produce  of  the  sale. 
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Sect  lOj  12  &  13  Vict  c*  101.]     It  shall  be  lawful  for  the  Judge  mav 
judge  of  any  court  holden  under  the  said  act  of  the  tenth  year  an^orize  b«i- 
of  her  majesty,  by  any  writing  under  his  hand,  to  authorize  any  ^^^*    ** 
of  the  baiMs  appointed  by  the  high  bailiff  under  the  said  act  to 
act  as  brok^*8  or   appraisers,  for   the  purpose  of  selling  or 
valuing  any  goods,  chattels,  or  effects  taken  in  execution  under 
the  said  act ;  and  the  baiHfis  so  authorized  by  the  judge  may, 
without  other  licence  in  this  behalf,  do  and  perform  all  the 
duties  and  shall  be  entitled  to  the  poundage  which  sworn  brokers 
or  appraisers  may  now  do  and  perform  and  are  entitled  to 
under  the  said  act, 

CVn.  As  t6  ike  liability  of  goods  taken  in  eweefition  under 
8  Anne^  c,  17.  Landlords  may  claim  certain  rents  in  arrear. 
Bailiffs  making  levies  may  distrain  for  rent  and  costs.  In 
case  of  replevins^  67  Geo.  3,  c.  93.  Jaepealed  (n/  sect.  3  of  19 
^  20  Vict.  c.  108,  sch.  {A.) 

Sect.  75,  19  &  20  Vict  c  108 J  Section  one  of  the  act  of  When  goods 
the  eighth  year  of  the  reign  of  Queen  Anne,  chapter  fourteen,  seized  under 
shall  not  apply  to  goods  taken  in  execution  under  the  warrant  P'**^  ^^ 
of  a  county  court,  but  the  landlord  of  any  tenement  in  which  ^oSOTdmay 
any  such  goods  shall  be  So  taken,  may  claim  the  rent  thereof  at  (^aim  certain 
any  time  within  five  clear  days  from  the  date  of  such  taking,  or  rent  in  arrear. 
before  the  removal  of  the  goods,  by  delivering  to  the  bailiff  or 
officer  making  the  levy  any  writing  signed  by  himself  or  his 
agenty  which  shall  state  the  amount  of  rent  claimed  to  be  in 
arrear,  and  the  time  for  and  in  respect  of  which  sudi  rent  i» 
due ;  and  if  such  claim  be  made,  the  bailiff  or  officer  making  the 
levy  shall  in  addition  tiiereto  distrain  for  the  rent  so  chumed 
and  the  costs  of  such  distress,  and  shall  not  within  five  days 
next  after  such  distress  seU  any  part  of  the  goods  taken  imless 
they  be  of  a  perishable  nature,  or  upon  the  request  in  writing 
of  the  party  whose  goods  shall  have  be^i  tak^ ;  and  the  bailiff 
shall  afterwards  sell  such  of  the  goods  under  the  execution  and 
distress  as  shall  satbfy,  first,  the  cost  of  and  incident  to  the 
sale,  next  the  claim  of  such  landlord,  not  exceeding  the  rent  of 
ibur  weeks  where  the  tenement  is  let  by  the  week,  ^e  rent  of 
two  terms  of  payment  where  the  tenement  Is  let  for  toy  other 
term  less  ttuan  a  year,  atid  the  rent  of  one  year  in  any  other 
case,  and  lastiy,  the  amount  fyr  which  the  wimiit  issued ;  and 
if  any  re^evin  be  made  of  the  goods  ^o  taken,  the  bailiff  shall, 
notwithstanding,  sell  such  portion  thefeof  as  Will  satisfy  the 
costs  of  and  inddent  to  ihe  sale  under  the  execution,  and  the 
amount  for  whidi  the  warrant  issued ;  and  in  either  event  the 
overplus  of  the  sale,  if  any,  vtid  the  rei^due  of  the  goods,  shall 
be  returned  to  the  defendasit;  and  the  poundage  of  the  high 
bailiff  «id  brokcH*  for  keeping  possession,  appfaisefnent,  md  eSie 
imder  such  distress,  shall  be  ihe  same  fts  would  havie  been 
payable  if  the  distress  had  been  an  executioii  of  fhe  county 
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court,  and  no  other  fees  shall  be  demanded  or  taken  in  respect 
thereof. 


No  execation  CVIIl,  And  be  it  enacted,  that  no  judgment  or  execution 
shall  be  stayed  ghall  be  stayed,  delayed,  or  reversed  upon  or  by  any  writ  of 
by  writ  of         error  or  supersedeas  thereon,  to  be  sued  for  the  reversing  of 

any  judgment  given  in  any  court  holden  under  the  provisions  of 

this  act 


error. 


Execation  to 
be  superseded 
on  payment  of 
debt  and  costs. 


CIX.  And  be  it  enacted,  that  in  or  upon  every  warrant  of 
execution  issued  against  the  goods  and  chattels  of  any  person 
whoinsoever,  the  clerk  of  the  court  shall  cause  to  be  inserted  or 
endorsed  the  sum  of  money  and  costs  adjudged,  with  the  sums 
allowed  by  this  act  as  increased  costs  for  the  execution  of  such 
warrant ;  and  if  the  party  against  whom  such  execution  shall 
be  issued  shall,  before  an  actual  sale  of  the  goods  and  chattels, 
pay  or  cause  to  be  paid  or  tendered  unto  the  clerk  of  the  court 
out  of  which  such  warrant  of  execution  has  issued,  or  to  the 
bailiff  holding  the  warrant  of  execution,  such  sum  of  money  and 
costs  as  aforesaid,  or  such  part  thereof  as  the  person  entitled 
thereto  shall  agree  to  accept  in  full  of  his  debt  or  damages  and 
costs,  together  with  the  fees  herein  directed  to  be  paid,  the 
execution  shall  be  superseded,  and  the  goods  and  chatteb  of  the 
said  party  shall  be  discharged  and  set  at  liberty. 


Debtor  to  be 
discharged 
from  custody 
upon  payment 
of  debt  and 
costs. 

RuU,  167. 

JFbr«,76. 


ex.  And  be  it  enacted,  that  any  person  imprisoned  under 
this  act  who  shall  have  paid  or  satbfied  the  debt  or  demand,  or 
the  instalments  thereof  payable,  and  costs  remaining  due  at  the 
time  of  the  order  of  imprisonment  being  made,  together  with 
the  costs  of  obtaining  such  order,  and  all  subsequent  costs,  shall 
be  discharged  out  of  custody,  upon  the  certificate  of  such  pay- 
ment or  satisfaction,  signed  by  the  clerk  of  the  court,  by  leave 
of  the  judge  of  the  court  in  which  the  order  of  imprisonment 
was  made. 


l^utes  of  CXL  And  be  it  enacted,  that  the  clerk  of  every  court  holden 

^oceedings  to  under  this  act  shall  cause  a  note  of  all  plaints  and  summonseB, 
he  kept  mid  Qf  |j2  orders,  and  of  all  judgments  and  executions,  and 

returns  thereto,  and  of  all  fines,  and  of  aU  other  proceedings  of 
the  court,  to  be  fiiirly  entered  from  time  to  time  in  a  book 
belonging  to  the  court,  which  shall  be  kept  at  the  office  of  the 
court;  and  such  entries  in  the  said  book,  or  a  copy  thereof 
bearing  the  seal  of  the  court,  and  purporting  to  be  signed  and 
certified  as  a  true  copy  by  the  clerk  of  the  court,  s^U  at  all 
times  be  admitted  in  all  courts  and  places  whatsoever  as  evi- 
dence of  such  entries,  and  of  the  proceeding  referred  to  by  such 
entry  or  entries,  and  of  the  regularity  of  such  proceeding,  with* 
out  any  ftuUier  inxx)f. 
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CXn.  And  be  it  enacted,  that  the  derk  or  clerks  of  eyerj  Snitore*  monej 
aach  court  shaU,  in  the  month  of  March  in  each  year,  make  out  iniclaimed  in 
a  correct  list  of  all  sums  of  money  belonging  to  suitors  in  the  ""^Z**"*^ 
court  which  shall  have  been  paid  into  court,  and  which  shall  |^^  ^*^ 
have  remained  unclaimed  for  fiye  years  before  the  first  day  of 
the  month  of  January  then  last  past,  specifying  the  names  of 
the  parties  for  whom  or  on  whose  account  the  same  were  so  paid 
into  court ;  and  a  copy  of  such  list  shall  be  put  up  and  remain 
during  court  hours  in  some  conspicuous  part  of  the  court-house, 
and  at  all  times  in  the  clerk's  office,  and  all  sums  of  money  which 
shall  haye  been  paid  into  any  such  court  to  the  use  of  any  suitor 
or  suitors  thereof,  and  which  shall  have  remiuned  unclaimed  for 
the  period  of  six  years  before  the  passing  of  this  act,  and  which 
are  now  in  the  hands  of  any  commissioner,  trustee,  judge  or 
officer  of  such  court,  or  otherwise  held  in  trust  for  such  suitors, 
and  all  further  sums  of  money  which  shall  hereafter  be  paid  into 
any  such  court,  to  the  use  of  any  suitor  or  suitors  thereof  shall, 
if  unclaimed  for  the  period  of  six  years  after  the  same  shall  have 
been  so  paid  into  com*t,  be  applicable  as  part  of  the  general  fund 
of  the  court,  and  shall  be  carried  to  the  account  of  such  fund, 
and  no  person  shall  be  entitled  to  claim  any  sum  which  shall 
haye  remained  unclaimed  for  six  year^;  but  no  time  during 
which  the  person  entitled  to  claim  such  sum  shall  have  been  an 
infiint  or  feme  covert,  or  of  unsound  mind,  or  beyond  the  seas, 
shall  be  taken  into  account  in  estimating  the  said  period  of  six 
years. 

CXHL  And  be  it  enacted,  that  if  any  person  shall  wilfully  Power  of 
insult  the  judge  or  any  juror,  or  any  bailiff,  clerk  or  officer  of  committal  for 
the  said  court  for  the  time  being,  during  his  sitting  or  attend-  amtempt. 
ance  in  court,  or  in  going  to  or  returning  f^om  the  court,  or 
shall  wilfully  interrupt  tiie  proceedings  of  the  court,  or  other-  ibrm,  166. 
wise  misbehave  in  court,  it  shall  be  lawful  for  any  bailiff  or 
officer  of  the  court,  with  or  without  the  assistance  of  any  other 
person,  by  the  order  of  the  judge,  to  take  such  offender  into 
custody,  and  detain  him  until  the  rising  of  the  court;  and  the 
judge  shall  be  empowered,  if  he  shall  think  fit,  by  a  warrant 
under  his  hand,  and  sealed  with  the  seal  of  the  court,  to  commit  12  &  18  Vict, 
any  such  ofilender  to  any  prison  to  whidi  he  has  power  to  commit  c.  101,  b.  2, 
oronde^  under  this  act  for  any  time  not  exceeding  seven  days,  P^'^' 
or  to  impose  upon  any  such  offender  a  fine  not  exceeding  five 
pounds  for  every  such  offence;  and  in  default  of  payment  thereof 
to  commit  the  offender  to  any  such  prison  as  aforesaid  for  any 
time  not  exceeding  seven  days,  unless  the  said  fine  be  sooner 
paid. 

Sect.  2,  12  &  18  Vict  c.  101.]  Prom  and  after  the  thirty- 
first  day  of  August,  one  thousand  eight  hundred  and  forty-nine, 
so  much  of  the  last  recited  enactment  as  authorizes  the  judge  to 
commit  any  such  offender  to  any  such  prison  as  therein  men- 
tioned shall  be  repealed,  and  in  any  case  in  which  any  judge 
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would  under  such  enactaieiit  have  heeai  autiiOTbed  to  vmai 
aoj  such  offender  to  any  such  prison  as  therdn  mentioBod  fer 
such  period  as  therein  mentioned,  such  judge  shall  be  empowered, 
if  he  think  fit,  bj  warrant,  as  therein  menticmed,  to  oomimt  Bodi 
offender  for  the  like  period  to  any  common  gaol  ir herein  &e 
debtors  under  judgment  and  in  ezecutioa  of  the  sup^ior  eoorti 
of  justice  may  be  confined  for  any  county,  city,  borough  or  ^ 
wholly  or  in  part  within  any  distriot  of  such  judge,  wteiny 
other  gaol  or  debtors'  prison  for  any  such  ooun^,  <aty,  bowugh 
or  place  which  shall  by  declaration  as  aforesaid  be  aUowed  u 
a  place  of  imprisonment  for  persons  ecnximitted  under  tiie  «»id 
act,  so  long  as  such  declaration  shall  remain  in  force  asd  vb- 
revoked,  or  to  any  prison  which  has  been  or  may  be  profidri, 
as  in  the  said  act  mentioned,  as  the  prison  of  the  court  bj  the 
judge  of  which  such  ofiSander  shall  be  committed* 

Penilty  fat  CXIV.  And  be  it  enacted,  that  if  any  offlco-  or  bailiff  of  1117 

assaQlting         eourt  holden  under  this  act  shall  be  assaulted  while  in  the  exft- 

bailiff8,or         eution  of  his  duty,  or  if  any  rescue  shall  be  made  or  attempted 

2^^  ^""^  to  be  made  of  any  goods  levied  under  process  of  Aeeoort,^ 

execution.         person  so  {^ending  shall  be  liable  to  a  fine  not  exceeding  vn 

pounds,  to  be  recovered  by  order  of  the  oourt,orbdforeaji^ 

of  the  peace  as  hereinafter  provided ;  and  it  shall  be  lawfmfcr 

the  baihff  of  the  court,  or  any  peace  offieer,  in  sny  *^^"*»JJ 

take  the  offander  into  custody  (with  or  without  wirrant^  aw 

bring  him  before  sucii  court  or  justice  accordingly. 

CXV.  And  be  it  enacted,  that  in  case  any  bailiff  of  thes^ 
court  who  shall  be  employed  to  levy  any  execution  against  goo^ 
and  chattels  shall,  by  neglect  or  connivance  or  omiasiaD,  ww 
the  opportunity  of  levying  any  such  execution,  tbw  upca  «»• 
plaint  of  the  party  aggrieved  by  reason  of  such  neglfici,  0^ 
nivance,  or  omission  (and  the  fiswst  alleged  b^ng  proved  to  ^ 
satis&ction  of  the  court  on  the  oath  oi  any  credible  ^^  •^ 
judge  shall  order  such  bailiff  to  pay  sneh  damages  ^.. 
appear  that  the  plaintiff  has  sustained  thereby,  »o^®^^*^?^ 
any  case  the  sum  of  money  for  which  the  said  execqdoo  i^J^ 
and  the  baiUff  shall  be  liable  thereto ;  ttod  upon  dmm9»» 
therec^,  and  on  his  reAisal  so  to  pay  and  satisfy  the  same,  paj- 
ment  thereof  shall  be  enforced  by  sudi  ways  and  ™?*'^J*^ 
herein  fu*ovided  for  enforcHiig  a  judgment  recovered  in  theaaw 
court 

Beinedies  CXVI.  And  belt  enacted,  that  if  any  derk,  bwlift  « (*«» 

against,  and      of  the  court,  acting  under  colour  or  pretence  of  the  proceei 

P^j^c"  on,      the  said  court,  shaU  be  charged  with  extortion  or  ^^^^^ 

other  oZra     ^  with  »ot  duly  paying  op  accounting  f^^^JJ^J^Zje 

formiaconduct.  ^^  under  the  authonty  of  this  act,  it  shall  be  lavi»  '^'r 

judge  to  inquire  into  such  matter  in  a  summary  way,  vtA  k* 

that  purpose  to  summon  and  enforce  the  attendance  of  all  oec«^ 

sary  parties  in  like  manner  as  the  attendance  of  wifcneis«  ^^^ 


Bailiffs  made 
answerable  for 
escapoi,  and 
neglect  to  levy 
ezecntion. 
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case  in&7  be  en^MX^d,  and  to  make  snch  <»^er  thereupon  for  the 
repayment  o£  any  money  extorted,  or  for  the  dne  payment  of 
any  money  so  levied  as  aforesaid,  and  for  the  payment  of  snch 
d^ages  and  costs,  as  he  shall  think  just ;  and  also,  if  he  shall 
think  fit,  to  impose  snch  fine  upon  the  derk,  bailiff,  or  officer, 
not  exceeding  ten  poonds  for  each  offence,  as  he  shall  deem 
adequate ;  and  in  default  of  payment  of  any  money  so  ordered 
to  be  paid,  payment  of  the  same  may  be  enforced  by  such  ways 
and  means  as  are  herein  provided  for  enforcing  a  judgment 
recovered  in  the  said  court 

CXvil.  And  be  it  enacted,  that  every  treasurer,  derk.  Penalty  on 
bailiff,  or  other  officer  employed  in  putting  this  act,  or  any  of  officers  taking 
the  powers  thereof,  in  execution,  who  shall  wilfully  and  cor-  ^  ^^^^a 
ruptly  exact,  take,  or  accept  any  fee  or  reward  whatsoever,     ^^     ^^    ' 
other  than  and  except  such  fees  as  are  or  shall  be  appointed  and 
allowed  respectively  as  aforesaid,  for  or  on  account  of  anything 
done  or  to  be  done  by  virtue  of  this  act,  or  on  any  account  what- 
soever relative  to  putting  this  act  into  execution,  shall,  upon 
|»*oof  thereof  before  the  said  court,  and  in  the  case  of  a  derk, 
treasurer,  or  hiffh  bailiff  on  allowance  of  the  finding  <^  the 
court  by  the  lord  chancellor,  be  for  ever  incapable  of  serving  or 
being  employed  under  this  act  in  any  office  of  profit  or  emolu- 
ment, and  shall  also  be  liable  for  daniages  as  herein  provided. 

CXVIU.  Claims  a#  to  goods  taken  in  execution  to  be  oe^ 
judicated  in  court.— Repealed  6y  30  4*  31  Vict.  e.  142 
sched.  (C). 

Sect  31,  19  &  20  Vict,  c  108.]    If  any  daim  shall  be  made  High  bailiff 
to  or  in  respect  of  any  goods  or  chattels  taken  in  execution  may  inteiplead 
jmdear  the  process  of  a  county  courts  ot  in  respect  of  the  pro-  where  dwma 
ceeds  or  value  thereof,  by  any  person,  it  shall  be  lawful  for  the  Jl^t^^J^^ 
registrar  of  the  court,  upon  application  of  the  high  bailiff,  as  cation  are 
wdi  before  as  after  any  action  brought  against  him,  to  issue  a  mad*, 
sonunons  calling  before  the  said  court  as  well  the  party  issuing 
such  process  as  the  party  making  sudi  claim,  and  the  judge  of 
the  court  shall  abjudicate  upon  such  claim,  and  make  such  order 
between  the  parties  in  respect  thereof,  and  of  the  costs  of  the 
proceedings,  as  to  him  shall  seem  fit ;  and  sh^  also  abjudicate  JMss,  174  to 
between  such  parties,  or  either  of  them,  and  the  high  bailiff,  180. 
with  respect  to  any  damage  or  claim  of  or  to  damages  arising  or 
capable  of  arising  out  of  the  execution  of  such  process  by  the 
high  bailiff  and  make  such  order  in  respect  thereof  and  of  the 
oosts  of  the  proceedings,  as  to  him  shall  seem  fit ;  and  sudi  Jbrms,  79  to 
orders  shall  be  enfbrced  in  like  manner  as  any  order  in  any  suit  96. 
brought  in  such  court,  and  shall  be  final  and  condnsive  as  be-  j/^iy  he  tried 
tween  the  parties,  and  aa  between  them  or  either  of  them,  and  by  ajwry, 
the  high  bailiff,  unless  the  decision  of  the  court  shall  be  in  either  muU  106. 
case  appealed  from,  and  upon  the  issue  of  the  summona  any  Appeal  may 
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be  had, 
19  &  20  Vict 
c.  108,  ■.  68, 
p.  426. 

CUdmantof 
poods  taken 
in  execntion 
mnst  deposit 
their  valaee  or 

Eay  costs  of 
eepin^  posses- 
sion,  oUierwise 


sold. 


Actions  of  re- 
plevin may  be 
brought 
without  writ 

Plaints  where 
o  be  entered. 


Reg:istrarto 
grant  re- 
plevins. 

Warrant  to 
replevy. 

Ihrm,165. 
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action  which  shall  have  been  bronght  in  any  court  m  re^Mtof 
such  daim,  or  of  any  damage  arising  ont  of  ^  exeeatko  U 
such  process,  shall  be  stayed. 

Sect  72,  19  &  20  Vict  c  108.]  Where  any  daim  sbll  be 
made  under  section  one  hundred  and  dghteen  of  the  act  of  die 
ninth  and  tenth  years  of  the  reign  of  her  present  m^egtj, 
chapter  ninety-five,  to  or  in  respect  of  any  goods  taken  in  exe- 
cution under  the  process  of  a  county  court,  the  d^mant  nsj 
deposit  with  the  bailiff  either  the  amount  of  the  Talae  of  ti» 
goods  claimed,  such  value  to  be  affixed  by  appraisement  in  case 
of  dispute,  to  be  by  such  bailiff  paid  into  court,  to  abide  tk 
decision  of  the  judge  upon  such  claim,  or  the  sum  which  the 
bailiff  shall  be  allowed  to  charge  as  costs  for  keeping  poegessioo 
of  such  goods  until  such  decision  can  be  obtained,  and  in  de&oh 
of  the  claimant  so  doing  the  bailiff  shall  sell  such  goods  as  if  do 
such  claim  had  been  mfuie,  and  shall  pay  into  court  the  proceeds 
of  such  sale,  to  abide  the  decision  of  the  judge. 

CXIX.  And  be  it  declared  and  ^lacted,  that  aU  actions  d 
replevin  in  cases  of  distress  for  rent  in  arrear  or  damage  ktsBH 
which  shall  be  brought  in  the  county  court,  shall  be  brongbt 
without  writ  in  a  court  held  under  this  act 

CXX.  And  be  it  enacted,  that  in  every  sudi  action  of  re{ilem 
the  plaint  shall  be  entered  in  the  court  holden  under  this  act  fer 
the  district  where  the  distress  was  taken. 

CXXI.  How  actions  of  replevin  may  be  removed,— Bepec^^ 
&w  19  4-  20  Vict.  c.  108,  s.  3,  sched.  (-4.),  and  see  seeL^iof 
that  act. 

Sect  63,  19  &  20  Vict  c  108.]  The  powers  and  respoi^ 
bilities  of  the  sheriff  with  respect  to  replevin  bonds  and  re^^ 
shall  henceforth  cease  ;  and  the  registrar  of  the  coimty  court  of 
the  district  in  which  any  distress  subject  to  replevin  shaD  ^ 
taken  shall  be  empowered,  subject  to  the  regulations  hemo^ 
contained,  to  approve  of  replevin  bonds,  and  to  grant  refJetiBs, 
and  to  issue  aU  necessary  process  in  relation  thereto,  liA  sm 
process  shall  be  executed  by  the  high  bailiff  (a). 

(a)  Common  Law  Procedore  Act,  1860: — 

JSmictments  as  to  replevin, 

XXTT.  The  proyimons  of  an  act  passed  in  the  session  of  parliime^l^ 
in  the  19  &  20  Vict  c  108,  which  relate  to  replevin,  shall  be  deemed  isj 
taken  to  apply  to  all  cases  of  'replevin,  in  like  manner  as  to  the  cag»^ 
replevin  of  goods  distrained  for  rent  or  damage  feasant  

XXIIL  Ijie  plaintiff  in  replevin  may,  in  answer  to  an  sTOWiy,!**' 
money  into  court  in  satisfaction,  in  like  manner  and  sobject  to  HMfBDd 
proceedings  as  to  costs  and  otherwise  as  upon  a  payment  into  coot  bj  i 
defendant  in  other  actions.  , 

XXrV.  Snch  payment  into  oonrt  in  repleyin  shall  not,  nor  shJl  Uk 
acceptance  thereof  by  the  defendant  in  satisfaction,  work  a  fadottxt « 
the  replevin  bond. 
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Sect  64,  19  ^  20  Vict  c  108.]     Such  registrar  shall,  at  the  Beplevms  to 
mstance  of  the  party  whose  gooos  shall  have  been  distrained,  ^  granted 
caose  the  same  to  be  replevied  to  such  party,  on  his  giving  one  ®?  secuntieB 
or  other  of  such  securitieB  as  are  mentioned  in  the  ne^t  two  sue-  ^^^  ^^^* 
oeeding  sections. 

Sect  65,  19  ^  20  Vict  c  108.]    An  action  of  replevin  may  Beplcras  may 
be  commenced  in  any  superior  court  in  the  form  applicable  to  J^  commenced 
personal  actions  therein,  and  such  court  shall  have  power  to  ^^^S^^ 
hear  and  determine  the  same ;  and  if  the  replevisor  shall  wish  /. 

to  conmience  proceedings  in  any  superior  court,  he  shall,  at  the  ^^^^°^  ^ 
time  of  replevying,  give  security  to  be  approved  of  by  the  given  m  such 
r^strar,  for  such  an  amount  as  such  registrar  shall  deem  suffi-  cases, 
dent  to  cover  the  alleged  rent  or  damage  in  respect  of  which  ^^  ^  $eourifyy 
the  distress  shall  have  been  made,  and  the  probable  costs  of  the  see  RuUt,  18l' 
cause  in  a  superior  court,  conditioned  to  commence  an  action  of  to  185. 
replevin  against  the  distrainer  in  such  superior  court  as  shall  be  Form  of  bond, 
named  in  the  security,  within  one  week  from  the  date  thereof,  155. 
and  to  prosecute  such  action  with  effect  and  without  delay,  and 
unless  judgment  thereon  be  obtained  by  default,  to  prove  before 
Buch  superior  court  that  he  had  good  ground  for  believing  either 
that  the  title  to  some  corporeal  or  incorporeal  hereditament,  or 
to  some  toll,  market,  fair  or  franchise  was  in  question,  or  that 
such  rent  or  damage  exceeded  twenty  pounds,  and  to  make 
return  of  the  goods,  if  a  return  thereof  shall  be  adjudged. 

Sect  66,  19  &  20  Vict  c.  108.]     If  the  replevisor  shall  wish  Conditions  of 
to  commence  proceedings  in  a  county  court,  he  shall  at  the  time  secnrity  to  be 
of  replevying  give  security,  to  be  approved  of  by  the  registrar,  £If,Li^ 
for  such  an  amount  as  such  registrar  shall  deem  sufficient  to  brought  in 
eover  the  allied  rent  or  damage  in  respect  of  which  the  distress  county  court, 
shall  have  been  made,  and  the  probable  costs  of  the  cause  in  the  j^g  ^  tecvrity, 
county  court,  conditioned  to  commence  an  action  of  replevin  JRules,  181  to 
against  the  distrainer  in  the  county  court  of  the  district  in  which  185. 
the  distress  shall  have  been  taken,  within  one  month  from  the  JFbrm  of  bond, 
date  of  the  security,  and  to  prosecute  such  action  with  effect  and  156» 
without  delay,  and  to  make  a  return  of  the  goods  if  a  return 
thereof  shall  be  adjudged. 

Sect  67,  19  &  20  Vict  c.  108.]    Any  action  of  replevin  Beplevina 
brought  in  a  county  court  shall  be  removed  into  any  superior  *1^»  »^  i^- 
court  by  writ  of  certiorari,  if  the  defendant  shall  apply  to  such  f^^f^ 
superior  court  or  to  a  judge  there  for  such  writ,  and  shall  give  removed  into 
security,  to  be  approved  of  by  the  master  of  such  superior  court,  superior  court 
for  such  amount,  not  exceeding  one  hundred  and  fiffy  pounds,  as  bj  certiorari, 
such  master  shall  think  fit,  conditioned  to  defend  such  action  with  ^^'^^^^ 
effect,  and  unless  the  replevisor  shall  discontinue  or  shall  not  ^' 
prosecute  such  action,  or  become  nonsuit  therein,  to  prove  before 
such  superior  court  that  the  defendant  had  good  ground  for 

(a)  Notice  to  distrainer,  Form,  164. 
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boBernig,  either  thftt  the  title  to  some  corporeil  or  ineorponil 
hereditamenty  or  to  some  tc^  market^  fiur  or  firuiduse  was  in 
qnestioii,  or  thai  the  rent  or  damage  in  respect  of  whidi  Ik 
difitreas  shall  have  been  taken  exceeded  twenty  poimdB;  tod 
eTerj  such  superior  court  shall  have  power  to  detennine  the 
same  action. 

Sect  68,  19  &  20  Vict  c  108.]  An  appeal  from  &e  ded- 
sion  of  a  county  court,  on  ihe  same  grounds  and  sTib^ect  to  the 
same  conditions  as  are  provided  by  the  fourteenth  section  of  the 
act  of  the  thirteeiith  and  fourteenth  years  of  the  reign  of  her 
present  majesty,  chapter  sixty-one,  shiJl  be  allowed  in  til  actioBs 
of  replevin  where  the  amount  of  rent  or  damage  exceeds  twoi^ 
pounds,  and  in  all  actions  for  the  recovery  of  tenemeota  where 
the  yearly  rent  or  value  of  the  premises  exceeds  twenty  pounds, 
and  in  proceedings  in  interpleader  where  the  money  dauned  or 
the  value  of  the  goods  or  chattels  claimed,  or  of  the  prooaeds 
thereof,  exceeds  twenty  pounds,  and  in  idl  actions  where  ^ 
parties  agree  that  the  court  shall  have  jurisdiction. 

CXXn.  Possession  of  small  tenemenU  may  be  remered 
by  plaint  in  county  court.  If  tenant^  S^^  neglect  to  appear, 
or  refuse  to  give  possession^  judge  may^  on  proo/ofservkeof 
summons^  issue  a  warrant  to  enforce  the  same, — Repealed  bjf 
19  4-  20  Vict.  c.  108,  s.  3,  and  see  sect.  50  of  that  act. 

CXXm.  The  manner  in  which  such  summonses  tkaU  he 
served.^ Repealed  6y  19  ^  20  Viet.  c.  108,  *.  3,  scked.  (4 
and  see  sect.  64  of  that  act. 

Sect  50,  19&20Victc.l08.]    When  the  term  and  interesi 

of  the  tenant  of  any  corporeal  hereditament,  where  neither^ 

value  of  the  premises  nor  the  rent  payable  in  respect  ^®^ 

shall  have  exceeded  fifty  pounds  by  the  year,  and  opon  whioi 

no  fine  or  premium  shall  have  been  paid  shaU  have  expired 

or  shall  have  been  determined  either  by  the  landlord  or  the 

tenant  by  a  l^al  notice  to  quit,  and  such  tenant  or  any  pers^io 

holding  or  claiming  by,  through  or  under  him,  shall  n^lfict  or 

refuse  to  deliver  up  possession  accordingly,  the  landlord  maj 

enter  a  plaint,  at  his  option,  either  against  such  tenant  or  agsi|^ 

such  person  so  neglecting  or  refiising,  in  the  county  court  of  the 

district  in  which  3ie  premises  lie  for  the  recovery  of  the  ssfflj 

and  thereupon  a  summons  shall  issue  to  such  tenant  or  5itco 

person  so  neglecting  or  reusing ;  and  if  the  def^dant  ahsll  oo^ 

)  time  named  in  the  smnmons,  show  good  cause  to  the  ooo- 

» then,  on  proof  of  his  still  neglecting  or  refusing  to  deii^ 

^session  of  the  premises,  and  of  the  yearly  value  and  rent 

e  premises,  and  of  the  holding,  and  of  the  expiration  «" 

determination  of  the  tenancy,  with  the  time  siid  manwr 

of,  and  of  the  title  of  the  plaintrff,  if  such  title  has  seemed 

the  letting  of  the  premises,  and  of  the  service  of  thes«BJ- 
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mons,  if  the  defendaat  shall  not  appear  thereto,  the  judge  may  J^brm,  128. 
order  that  possession  of  the  premises  mentioned  in  the  plaint  be  ^^  appeal 
given  by  the  defendant  to  the  plaintiff,  either  forthwi^,  or  on  n,^  be  had, 
or  before  snoh  day  as  the  judge  shall  think  fit  to  name ;  and  if  19  &  20  Vict. 
such  order  be  not  obeyed,  the  registrar,  whether  such  order  can  c.  108,  s.  68, 
be  proved  to  have  been  served  or  not,  shall,  at  the  instance  of  '***^»  ?•  *^* 
the  plaintiff,  issue  a  warrant  authorizing  and  requiring  the  high  Ibrm^  1S4. 
bailiff  of  the  court  to  give  possession  of  sudi  premises  to  ti^ 
plaintiff 

Beet  51,  19  &  20  Vict  c.  108.]    In  any  such  plaint  against  In  pUint  for 
a  tenant,  as  in  the  last  preceding  section  is  specified,  the  plain-  reooyer^  of 
tiff  may  add  a  claim  for  rent  or  mesne  profits,  or  both,  down  to  ^^SaS^mav 
the  day  appointed  for  the  hearing,  or  to  any  preceding  day  Jiaim  for  rwt 
named  in  &e  plaint,  so  as  the  same  shall  not  exceed  fifty  pounds,  and  mesne 
and  any  misdeseription  in  the  nature  of  such  daim  may  be  profits, 
amended  at  the  trial. 

Sect  52,  19  &  20  Vict  c  108.]     When  the  rent  of  any  cor-  Poaseamon  of 
poreal  hereditament,  where  neither  the  value  of  the  premises  «™*11  *«°®" 
nor  the  rent  payable  in  respect  thereof  exceeds  fifty  pounds  by  JJ^^^^ 
the  year,  shall  for  one  half-year  be  in  arrear,  and  the  landlord  ooont^  ooort 
shall  have  right  by  law  to  re-enter  fi>r  the  non-payment  thereof,  hj  landlords 
he  may,  without  any  formal  demand  or  re-entry,  enter  a  plaint  icx  nonptj- 
in  the  county  court  of  the  district  in  which  the  premises  lie  for  °^^^  ^  '®^*- 
the  recovery  of  the  premises,  and  thereupon  a  summons  shall  j^frn^  122. 
issue  to  the  tenant,  the  service  whereof  shall  stand  in  lieu  of  a 
demand  and  re-entry ;  and  if  the  tenant  shall  five  dear  days 
before  the  return  day  of  such  summons  pay  into  court  all  me 
rent  in  arrear  and  the  costs,  the  said  action  shall  cease ;  but  if 
he  shall  not  make  such  payment,  and  shall  not  at  the  time 
named  in  the  smnmcms  diow  good  cause  why  the  premises 
should  not  be  recovered,  then,  on  proof  of  the  yearly  relne  and 
rent  of  the  premises,  and  of  the  fisict  that  one  half-year's  rent 
was  in  arrear  before  the  plaint  was  entered,  and  that  no  sufiL- 
dent  distress  was  then  to  be  found  on  the  premises  to  counter- 
vail such  arrear,  and  of  the  landlord's  power  to  re-enter,  and  of 
the  rent  being  still  in  arrear,  and  of  the  title  of  the  plaintiff  if 
such  title  has  accrued  since  the  letting  of  the  premises,  and  of 
the  service  of  the  summons  if  the  defendant  shall  not  appear 
thereto,  the  judge  may  order  that  possession  of  the  premises  An  appeal 
mentioned  in  the  plaint  be  given  by  the  defendant  to  the  plain-  ma/y  oe  had, 
tiff  on  or  before  such  day,  not  being  less  than  four  weeks  from  ^^Jj^^  Tl*^** 
the  day  of  hearing,  as  the  judge  shall  think  fit  to  name,  unless  ^^  p%26! 
within  that  period  all  the  rent  in  arrear  and  the  costs  be  paid        ' 
into  court ;  and  if  such  order  be  not  obeyed,  and  such  rent  and  Ibrm,  128. 
costs  be  not  so  paid,  the  registrar  shall,  whether  such  order 
can  be  proved  to  have  been  served  or  not,  at  the  instance  of  the 
plaintiff,  issue  a  warrant  authorizing  and  requiring  the  high 
baiUff  of  the  court  to  give  possession  of  such  premises  to  l^e 
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pkintil^SBdtibe 
such  wamat,  hoki  tke  iMeauiwis  &€imrged  of  die  teuocy,  ind 
the  de^oMkat  and  all  pcnone  ^iM«™g  bj,  through,  or  nufer 
him,  shall,  so  long  aa  die  order  of  die  eonrt  remains  unrerened, 
be  barred  from  ail  relief  IB  eqnitj  or  odserwiee. 

Sect.  53,  19  &  20  Tkt  e.  lOa.]  Where  anj  smmnow  fir 
die  recorrerj  of  a  tenement  aa  is  hereinbefoe  specified  shall  be 
serred  oo  or  coow  to  die  knowledge  of  anj  sab-teoant  of  the 
plaintiff*s  immediate  tenant,  soch  snb-tenant  heang  to  oocopier 
of  die  whole  or  of  a  part  of  the  premises  floi^ht  to  be  reooTcred, 
be  shall  fordiwidi  giTB  nodes  thereof  to  his  immediate  landlord, 
under  poialtj  of  fbrietting  three  jears'  nM^rent  <^  die  premuoB 
held  bj  snch  sub-tenant  to  soch  landkH^d,  to  be  reeoveredbf 
snch  huidl<Hti  bj  aedoo  in  die  court  from  which  summons  sbdl 
have  issued,  and  snch  landlord,  on  the  reeapt  of  such  notiee,  if 
not  originallj  a  defendant,  may  be  added  or  substituted  as  t  de* 
fendant  to  defend  possession  of  the  premises  in  question. 

InplamtBto  Sect  54, 19  &  20  Vict  c  108.]    A  summ<ms  for  die  reooreiT 

recover  po*-       ^f  ^  tenancy  may  be  serred  like  other  summonses  to  a{^)6tr  to 

p^Sa^hoir    1^°*®  "^  county  courts,  and  if  the  defendant  cannot  be  fomd, 

SIq^qJoq^s^        and  his  place  of  dweUiiig  shall  ettho-  not  be  known,  or  adam- 

may  be  serred.  sion  thereto  cannot  be  obtained  for  serving  any  sudi  smnmoiK, 

a  copy  of  the  summons  shall  be  posted  on  some  conspicooos  part 

of  the  premises  sought  to  be  reooYered,  and  such  posting  shall 

be  deemed  good  sendee  on  die  defendant 
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Sect  55,  19  &  20  Vict  c  108.]  Any  warrant  to  a  bigh 
bailiff  to  give  possession  of  a  ten^ent  shall  justify  the  baifif 
named  therein  in  entering  up<Hi  the  premises  named  thereO) 
with  such  assistants  as  he  shall  deem  necessary,  and  in  giving 
possession  accordingly ;  but  no  entry  xxpoa  any  such  wanint 
shall  be  made  except  between  the  hours  of  nine  in  die  momiog 
and  four  in  the  aftcumocm. 

Sect  56,  19  fc  20  Tlct  c.  108.]  Every  such  warrant  daS^ 
on  whatever  day  it  may  be  issued,  bear  date  on  the  day  next 
after  the  last  day  named  by  the  judge  in  his  order  for  the  de- 
livery of  possession  of  the  premises  in  quesdon,  and  shall  co&- 
tinue  in  force  for  three  mondis  from  sudi  date  and  no  longer, 
but  no  order  for  delivery  of  possession  need  be  drawn  op  or 
served. 

CXXIY.  And  be  it  enacted,  diat  it  shall  not  be  UwftI  to 
bring  any  action  or  prosecution  against  the  judge  or  against  ^ 
derk  of  die  court  by  whom  such  warrant  as  aforesaid  shall  ba^e 
been  issued,  or  against  any  bailiff  or  other  person  by  whom  b^ 
warrant  may  be  executed  or  summons  affixed,  for  issning  sw* 
warrant,  or  executing  die  same  respectively,  or  affixing  Bucii 
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simimons,  hj  reason  that  the  person  by  whom  the  same  shall  be 
sued  out  had  not  lawful  right  to  the  possession  of  the  premises. 

CXXY.  And  be  it  enacted,  that  where  the  landlord  at  the  Where  land- 
time  of  applying  for  such  warrant  as  aforesaid  had  law^  right  lord  has  a 
to  the  possession  of  the  premises,  or  of  the  part  thereof  so  held  ^V'^  ^^  ^® 
over  as  aforesaid,  neither  the  said  landlord  nor  his  agent,  nor  ^^0^11 
any  other  person  acting  in  his  behalf,  shall  be  deemed  to  be  a  troepasser  by 
trespasser  by  reason  merely  of  any  irregularity  or  informality  in  roaaon  of 
the  mode  of  proceeding  for  obtaining  possession  under  the  iiregolarity. 
authority  of  this  act,  but  the  par^  aggrieved  may,  if  he  think 
fit,  bring  an  action  on  the  case  for  such  irregularity  or  infor- 
mality, in  which  the  damage  alleged  to  be  sustained  thereby 
shall  be  specially  laid,  and  may  recover  fiill  satis&ction  for  sud^ 
special  damage,  with  costs  of  suit :  provided  that  if  the  special 
damage  so  laid  be  not  proved,  the  defendant  shall  be  entitled  to 
a  verdict,  and  that  if  proved,  but  assessed  by  the  jury  at  any 
sum  not  exceeding  five  shillings,  the  plaintiff  shall  recover  no 
more  costs  and  damages,  unless  the  judge  before  whom  the  trial 
shall  have  been  holden  shall  certify  that  in  his  opinion  full  costs 
ought  to  be  allowed. 

Sect  60,  19  &  20  Vict  c  108.]    No  officer  of  a  county  court  No  officer  or 
in  executing  any  warrant  of  a  county  court,  and  no  person  at  partj  shall  be 
whose  instance  any  such  warrant  shall  be  executed,  shall  be  ^[^®^  *  . 
deemed  a  trespasser  by  reason  of  any  irr^ularity  or  informality  ^J^^^  ^ 
in  any  proceeding  on  the  validity  of  which  such  warrant  depends,  inegularitj. 
or  in  the  form  of  such  warrant,  or  in  the  mode  of  executing  it, 
but  the  party  aggrieved  may  bring  an  action  for  any  special 
damage  which  he  may  have  sustained  by  reason  of  such  irregu- 
larity or  informality  against  the  party  guilty  thereof,  and  in 
such  action  he  shall  recover  no  costs,  unless  the  damage  awarded 
shall  exceed  forty  shillings. 

CXXYI.  How  execution  of  warrant  of  possession  may  he 
stayed.'-Repealed  6y  19  ^  20  Vict.  c.  108,  s.  3,  schedule  {A). 

CXXVn.  Proceedings  on  the  bond  for  staying  warrant 
of  possession^  S^c.^Bepealed  by  19  ^  20  Vict.  c.  108,  *•  8, 
schedule  {A). 

CXXVULl.  Concurrent  jurisdiction  with  superior  courts. 
Repealed  by  30  ^  SI  Vict.  c.  142,  schedule  {C). 

CXXTX.  As  to  actions  brought  for  small  debts  in  superior 
courts.-^Repealed  by  30  ^  SI  Vict.  c.  142,  schedule  (C). 

Sect  5,  80  &  31  Vict,  c  142.]    If  in  any  action  commenced  Oortsnot 
after  the  passing  of  this  act  in  any  of  her  majesty's  superior  recorerable  In 
courts  of  record  the  plaintiff  shall  recover  a  sum  not  exceeding  ""^^J^i^iiSim 
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202.  on  contract  twenty  pcmnds  if  the  aotion  i0  fbimded  on  contrmot,  or  ten  poondi 
or  lOl.  on  tOTt  if  fi^unded  on  tort>  whether  by  verdict,  jndgm^it  by  de&nlt,  or 
on  demurrer  or  otherwise,  he  shall  not  be  entitled  to  any  co^ 
of  suit  unless  the  judge  certify  on  the  record  that  there  was  md- 
ficient  reason  for  bringing  such  action  in  sudi  saperior  court,  cr 
unless  the  court  or  a  judge  at  chambers^  idiall  by  role  or  otdar 
allow  such  costs. 


Where  acticm 
nnneoMMurily 
brought  in  an 
inferior  court, 
only  coonty 
court  coeta  to 
be  allowed. 


On  petition  to 
her  majestj-, 
the  jurudiction 
of  court  of 
local  jurisdic- 
tion may  be 
excluded  from 
that  of  the 
county  court 
in  oanoDzront 


No  action  or 
suit  to  be 
oonmenoedin 
any  hundred 
or  other  in- 
ferior court. 


Sect.  29,  80  &  31  Vict  e.  142.]  Wb^*e  any  acti<m  or  suit 
shall  be  brought  in  any  other  court  than  the  saperior  covirts  ai 
law  which  could  have  been  brought  in  a  county  court,  and  tiie 
rerdict  recoyered  is  for  a  less  sum  tiian  ten  pounds,  &e  }^aintiff 
shall  not  recover  from  the  defendant  a  greater  amonnt  of  costs 
than  he  would  have  been  allowed  if  ^e  action  or  suit  had  been 
brought  in  such  county  court,  unless  the  judge  shall  certify  that 
the  action  or  suit  was  a  fit  (me  to  be  brought  in  such  other  court 

Sect.  7,  15  h  16  Vict  c.  54.]  If  the  council  of  any  city  or 
borough,  or  a  m^ority  of  tiie  ratepayers  of  any  parish,  witiiin 
the  limits  of  whidi  a  court  of  local  jurisdiction  otiier  than  a 
county  court  is  established,  under  the  said  act  of  the  ninth  and 
tenth  Victoria,  chapter  ninety-five,  or  into  the  limits  of  which 
the  jurisdiction  of  such  court  of  local  jurisdiction  ^lall  extend, 
shall  petition  the  Queen  in  council  that  the  jurisdiction  of  sock 
court  of  local  jurisdiction  may  be  excluded  in  any  causes  wherec^ 
the  county  court  hath  cognizance,  and  if  notice  of  such  pedtion 
shall  be  given  two  months  before  it  is  presented,  hy  public  ad- 
vertisement in  such  city,  borough  or  parish,  and  in  some  news- 
paper therein  circulated,  her  mi^esty,  by  ord^  in  council,  may 
declare  such  exclusion  of  tiie  jurisdiction  of  such  court  of  local 
jurisdiction  throughout  the  whole  or  any  part  of  the  district 
assigned,  or  which  may  hereafter  be  assigned,  to  such  county 
court,  if  no  petition  against  declaring  such  exclusion  be  fMre- 
sented,  and  no  caveat  be  entered  at  the  council  ofi&ce;  and  if  ' 
any  counter  petition  be  presented,  or  any  caveat  be  entered, 
then  her  m^esty  may  refer  such  petition  and  counter  petitioa 
to  the  judicial  committee  of  the  privy  council,  upon  whose 
report  her  nu^esfy  may  make  such  ord^  in  council  as  ^e  shall 
be  advised  touching  the  matter  of  the  said  petitions,  in  respect 
of  excluding  the  jurisdiction  of  such  court  of  local  jurlsdictioii, 
and  may  award  compensation  to  any  person  or  persons  entitled 
to  the  fhinchise  of  appointing  officers  of  such  court,  or  to  any 
ofilcers  thereof  i^pointed  before  the  passing  of  this  act,  to  be 
given  by  the  commissioners  of  her  majesty's  treasury,  who  are 
hereby  empowered  to  pay  the  same. 

Sect  28,  30  k  31  Vict  c.  142.]  From  and  after  the  passing 
of  this  act  no  action  or  suit  which  can  now  be  brought  la  any 
county  court  shall  henceforth  be  commmiced  or  be  maintainable 
in  any  hundred  or  other  inferior  court  not  being  a  court  of 
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record ;  and  every  person  who  is  legally  entitled  to  any  fran^  Powor  to 
chise  or  office  in  or  in  respect  of  any  of  the  said  courts,  the  certain  persons 
value  of  which  shall  be  diminished  or  taken  away  by  the  opera-  *^  ^^®  ^f^ 
tion  of  this  act,  shall  be  entitled  to  make  a  daun  for  oompen-  gi^t^.^^' 
sation  to  the  commissioners  of  her  n^jesty's  treasury  within 
twelve  months  after  the  passing  of  this  act ;  and  the  said  com- 
missioners, in  such  manner  as  they  shall  think  fit,  may  inquire 
what  was  the  nature  of  the  franchise  or  office,  and  what  was  the 
tenure  thereof,  and  what  were  the  lawful  fees  and  emoluments 
in  respect  of  which  such  compensation  should  be  allowed ;  and 
the  said  commissioners  in  each  case  shall  award  such  compen- 
sation as  they  shall  think  just,  upon  consideration  of  the  special 
circumstances  of  each  case:  provided  that  if  any  person  so 
compensated  accepts  any  pubUc  employment,  he  shall,  during 
the  continuance  of  such  employment,  receive  only  so  much  (if 
any)  of  compensation  as,  with  the  remuneration  for  that  em- 
ployment, will  equal  such  compensation ;  and  the  several  com- 
pensations  hereinbefore  granted  shall  be  paid  out  of  monies  to 
be  voted  by  parliament,  and  the  commissioners  of  her  majesty's 
treasury  of  ^e  said  United  Kingdom  are  hereby  authorized  to 
pay  the  same  accordingly. 

Sect  70,  19  &  20  Vict,  c  108.]     Where  by  this  act,  or  any  How  securities 
act  relating  to  the  county  courts,  a  party  is  required  to  give  se-  nnder  connty 
curity,  sudi  security  shall  be  at  the  cost  of  the  party  giving  it,  <^^  acts  to 
and  in  the  form  of  a  bond,  with  sureties,  to  the  other  party  or  *^*^J^  ^"^^ 
intended  party  in  the  action  or  proceeding:  provided  always,  *    ^ 
that  the  court  in  which  any  action  on  the  lK>nd  shall  be  brought  -Hi*iM,  181  to 
may  by  rule  or  order  give  such  relief  to  the  obligors  as  may  be  ^^' 
just,  and  such  rule  or  order  shall  have  the  effect  of  a  defeasance 
of  such  bond. 

Sect  71,  19  &  20  Vict  c.  108.]     Where  by  this  act,  or  any  Where  aecnrity 
acts  relating  to  the  county  courts,  a  party  is  required  to  give  {* '^'"^^  ^ 
security,  he  may  in  lieu  thereof  deposit  with  the  registrar,  if  the  51,5^?^* 
security  is  required  to  be  given  in  a  county  court,  or  with  a  j^oDm  may  be 
master  of  the  superior  court  if  the  security  is  required  to  be  made  in  lien 

fiven  in  such  court,  a  sum  equal  in  amount  to  the  sum  for  which  thereol 
e  would  be  required  to  give  security,  together  with  a  memo-  ji^i^^  igi  to 
randum,  to  be  approved  of  by  such  registrar  or  master,  and  to  i86. 
be  signed  by  such  party,  his  attorney  or  agent,  setting  forth  the  «^  ^^ 
conditions  on  which  such  money  is  deposited,  and  the  registrar  fificaUl^ 
or  master  shall  give  to  the  party  paying  a  written  acknowledg-  ' 

ment  of  such  payment;  and  the  judge  of  the  county  court,  when 
the  money  shall  have  been  deposited  in  such  court,  or  a  judge  of 
the  superior  court  when  the  money  shall  have  been  deposited  in 
a  superior  court,  noAy,  on  the  same  evidence  as  would  be  re- 
quired to  enforce  or  av<ud  such  bond  as  in  the  last  preceding 
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section  is  mentioned^  order  such  sum  so  deposited  to  be  pud 
out  to  such  party  or  parties  as  to  him  shall  seem  just. 

CXXX.  And  be  it  enacted,  that  all  penalties,  fines  and  for- 
feitures by  this  act  inflicted  or  authorized  to  be  imposed  (the 
manner  of  recovering  and  applying  whereof  is  not  hereby  other- 
wise particularly  directed)  shall,  upon  proof  before  wjxj  justice 
of  the  peace  having  jurisdiction  within  ^e  county  or  place  where 
the  offender  shall  reside  or  be,  or  the  offence  shall  be  committed, 
either  by  the  confession  of  the  party  offending,  or  by  the  oath  of 
any  credible  witness,  be  levied,  with  the  costs  attesiding  the 
summons  and  conviction,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party  offending,  by  warrant  under  the  hand  of 
any  such  justice;  and  the  overplus  (if  any),  after  such  peiudtiefi, 
fines  and  forfeitures,  and  the  charges  of  such  distress  and  sale, 
are  deducted,  shall  be  returned,  up<Mi  demand,  unto  the  owner 
of  such  goods  and  chattels. 


In  default  of         CXXXL  And  be  it  enacted,  that  if  any  such  penalties,  fines 

security,  and  forfeitures  respectively  shall  not  be  paid  forthwith  upon  oon- 

be Tt^^^  viction,  it  shall  be  lawful  for  such  justice  to  order  the  offender 

return  of  ?^  convicted  to  be  detained  in  safe  custody  until  return  can  be 

warrant  of         conveniently  made  to  such  warrant  of  distress,   unless  snch 

distress,  offender  shall  give  sufficient  securitr  to  the  satisfaction  of  suc^ 

justice  for  his  appearance  before  him  on  such  day  as  shall  be 

appointed  for  the  return  of  such  warrant  of  distress,  such  day 

not  being  more  than  eight  days  from  the  time  of  taking  any 

such  security,  which  security  such  justice  shall  be  empowered 

to  take  by  way  of  recognizance  or  otherwise  as  to  hun  shall 

seem  fit 


In  default  of 
distress 
offender  may 
be  committed. 


Penalties  not 
otherwise  ap- 
plied, to  be 
paid  into  tiie 
general  fimd. 


CXXXn.  And  be  it  enacted,  that  if  upon  return  of  sndi 
warrant  it  shall  appear  that  no  sufficient  distress  can  be  had 
thereupon,  or  in  case  it  shall  appear  to  the  satis&ction  of  such 
justice,  either  by  confession  of  the  ofiender  or  otherwise,  that  he 
hath  not  within  the  jurisdiction  of  such  justice  sufficient  goods 
and  chattels  whereon  to  levy  all  such  penalties,  forfeitures,  costs 
and  charges,  such  justice  may,  at  his  discretion,  without  issuing 
any  warrant  of  distress,  commit  the  offender  to  the  ccmunoa 
gaol  or  house  of  correction  for  any  time  not  exceeding  three 
calendar  months,  unless  such  penalties,  forfeitures  and  fines,  and 
all  reasonable  charges  attending  the  recovery  thereof  shall  be 
sooner  paid  and  satisfied. 

CXXXm.  And  be  it  enacted,  that  the  monies  arising  fitm 
any  such  penalties,  forfeitures  and  fines  as  aforesaid,  wh^  paid 
and  levied,  shall  (if  not  by  this  act  directed  to  be  oUierwise 
applied)  be  from  time  to  time  paid  to  the  derk  of  the  courts  and 
shall  be  applied  in  aid  of  the  general  fund  thereofl 
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CXXXIV.  And  be  it  enacted,  that  in  all  eases  in  which  by  Justices  may 
this  act  any  penalty  or  forfeiture  is  made  recoverable  before  a  proceed  bjr 
justice  of  the  peace,  it  shall  be  lawful  for  such  justice  to  summon  ^""^^'^^  ^^' 
before  him  the  party  complained  against,  and  on  such  summons  Qf  penalties^ 
to  hear  and  determine  the  matter  of  such  complaint,  and  on 
proof  of  the  offence  to  convict  the  offender,  and  to  adjudge  him 
to  pay  the  penalty  or  forfeiture  incurred,  and  to  proceed  to  re- 
cover the  same,  although  no  information  in  writing  shall  have 
been  exhibited  before  him ;  and  all  such  proceedings  by  siun- 
mons  without  information  in  writing  shall  be  as  valid  and  effec- 
tual to  all  intents  and  purposes  as  if  an  information  in  writing 
had  been  exhibited. 

CXXXV.  And  be  it  enacted,  that  in  all  cases  where  any 
conviction  shall  be  had  for  any  offence  committed  against  this 
act  the  form  of  conviction  may  be  in  the  words  or  to  the  effect 
following  (that  is  to  say), 

**  Be  it  remembered,  that  on  this day  of in  the  year  Form  of 

of  our  Lord  ,  A,  B.  is   convicted  before  of  conviction. 

her  majesty's  justices  of  the  peace  for  the [or  before 

a  judge  i^pointed  under  an  act  passed  in  the year 

of  the  reign  of  her  majesty  Queen  Victoria,  intituled, 
here  insert  the  title  of  this  act,]  of  having  [state  the* 

offence']  j  and  I  [or  we]  the  said do  adjudge  the 

said  to  forfeit  and  pay  for  the  same  the  sum  of 

,  or  to  be  committed  to for  the  space  of . 

Given  under .  hand —  and  seal —  the  day  and  year 

aforesaid." 

CXXXVI.  And  be  it  enacted,  that  no  order,  verdict  or  judg-  Proceedings 
roent,  or  other  proceeding,  made  concerning  any  of  the  matters  ^^^  invalid  for 
aforesaid,  shall  be  quashed  or  vacated  for  want  of  form.  ^'^^^^  °^  ^°"°- 

CXXXyn.  And  be  it  enacted,  that  where  any  distress  shall  Distress  not 
be  made  for  any  sum  of  money  to  be  levied  by  virtue  of  this  act,  unlawful  for 
the  distress  itself  shall  not  be  deemed  unlawful,  nor  the  party  ^^'^^  °^  ^^"^ 
making  the  same  be  deemed  a  trespasser,  on  account  of  any 
defect  or  want  of  form  in  the  information,  summons,  conviction, 
warrant  of  distress  or  other  proceeding  relating  thereto,  nor 
shall  the  party  distraining  be  deemed  a  trespasser  from  the  be- 
ginning on  account  of  any  irregularity  which  shall  afterwards 
be  committed  by  the  party  so  chstraining ;  but  the  person  ag- 
grieved by  such  irregularity  may  recover  fidl  satisfaction  for  the 
special  damage  in  an  action  upon  the  case. 

CXXXVIII.  And  for  the  protection  of  persons  acting  in  the  Limitation  of 
execution  of  this  act,  be  it  enacted,  that  all  actions  and  prosecu-  *^^^.^^^  . 
tions  to  be  conmienced  against  any  person  for  anything  done  in  SJ^^^on^f"* 
pursuance  of  this  act  shall  be  laid  and  tried  in  the  county  where  ^^  ^ct. 
the  fact  was  committed,  and  shall  be  commenced  within  three 

P.N.  F  p 
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N.C  :;|t  Jk  II  cnK^fKiar  months  afler  the  fact  committed,  and  not  afterwards  or 

\  ^  c  •^*!.      ^  ocberwi^ ;   and  notice  in  writing  of  such  action,  and  of  the 

^  :*:  I?*  l«  «iii^  thereof,   shall  he  given  to  the  defendant  one  cakedtf 

3.  i^  f*.*f    *r.J  nn^nih  at  leaj«t  hefbre  the  commencemait  of  the  action ;  and  no 

!^  i  is'  Vxt.  pl*iniitf  sihall  recover  in  any  such  action  if  tend^-  of  sufficieDt 

c  ^>^.  s9^  :f«v  an>end:«  sludl  have  heen  made  before  such  action  brought,  or  if 

-'.■*»^''F'^^-  atter  action  brought  a  sufficient  sum  of  money  shall  have  beei 
paid  into  court,  with  co^ts,  by  or  on  behalf  of  the  defendant 


c  N^r  -L^  k'r  0 


Xo  *.t>«  to  Sect.  19,  13  h  14  Viet,  c  61.]     From  and  after  the  pasnin^ 

-**\Huht  ^>f  thi>  act  no  action  shall  be  brought  against  any  high  Iwliffor 
"*  bttilit!',  or  a^n^t  any  person  or  persons  acting  by  the  order  and 
^  in  aid  of  aiiv  high  bailiil^  for  anything  done  in  obedience  to  any 
■i^  m-iuT«ut  under  the  hand  of  the  clerk  or  clerks  of  the  said  eoort 
«>^i  cv>c  Of :  and  the  :<eal  of  the  said  court,  until  demand  hath  be^i  made  or 
*aa  civ  ft  vvf  K^tt  at  the  office  of  such  high  bailiff  by  the  party  or  parti« 
'^  k^^  ^  i^  intending  to  bring  such  action,  or  by  his,  her  or  their  attorney 
aai  tBTibTiuij  '^  a^t«t,  in  writing,  signed  by  the  party  demanding  the  same, 
t>f  tlie  i^enisal  and  copy  of  such  warrant,  and  the  same  hath 
been  rotWed  or  neglected  by  the  space  of  six  days  after  such 
demand :  and  in  case  after  such  demand  Mid  complianoe  there- 
with, by  showing  the  said  warrant  to  and  permitting  a  copy  to 
-be  taken  thereof  by  the  party  demanding  Uie  same,  any  action 
sludl  Ite  brought  against  such  high  bailifi^  bcdliff  or  other  person 
or  pers^ms  ai^ting  in  hb  aid  for  any  such  cause  as  aforesaid, 
witlK>ut  making  the  clerk  or  clerks  of  the  said  court  who  signed 
or  sealed  the  said  warrant  defendant  or  defendants,  that,  on  pn>- 
duoiug  or  proving  such  warrant  at  the  trial  of  such  action,  the 
jury  shall  give  their  verdict  for  the  defendant  or  defeaidants, 
notwithstanding  any  defect  of  jurisdiction  or  oth^r  irregularity 
in  the  said  warrant ;  and  if  such  action  be  brought  jointh 
against  such  clerk  or  clerks,  and  also  against  such. high  bailm 
iir  bailitf,  or  person  or  persons  acting  in  his  or  their  aid  as 
aforesaid,  then  on  proof  of  such  warrant  the  jury  shall  find  fbr 
such  high  bailiff  or  bailiff,  and  for  such  iierson  or  persons  so 
acting  as  aforesaid,  notwithstanding  such  defect  or  irregularity 
as  aforesaid ;  and  if  the  verdict  shall  be  given  against  the  said 
clerk  or  clerks,  that  in  such  case  the  plaintiff  or  plain tifl&  sbaD 
recover  his,  her  or  their  costs  against  him  or  them,  to  be  taxed 
in  such  manner  by  the  proper  officer  as  to  include  such  costi 
as  such  plaintiff  or  plaintifis  are  liable  to  pay  to  such  defeo* 
dant  or  defendants  for  whom  such  verdict  shall  be  found  as 
aforesaid ;  and  if  any  action  shall  be  brought  the  defendant  m* 
defendants  shall  and  may  plead  the  general  issue,  and  give  th# 
special  matter  in  evidence  at  any  trial  had  thereupon. 

Protection  to         Sect,  6,  15  &  16  Vict,  c  54.]     If  any  action  or  suit  shall  he 

officers.  brought  against  any  person  for  anything  done  in  pursuance  of 

this  act,  or  of  any  other  act  relating  to  county  comts^  ^nch 

person  may  plead  the  gen^ftl  issue,  and  give  the  special  matter 
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in  evidence ;  and  the  warrant  under  the  seal  of  the  county  court, 
being  produced  in  any  such  action  or  suit,  shall  be  deemed  suffi- 
cient proof  of  the  authority  of  the  said  county  court  previous  to 
the  issumg  of  such  warrant ;  and  in  case  the  plaintiff  in  such 
action  shall  have  a  verdict  pass  against  him,  be  nonsuit  w  dis- 
continue the  action  or  suit,  the  defendant  shall  in  any  of  the  said 
be  allowed  full  costa  as  between  attorney  and  client 


CXXXIX.  Provision  for  the  protection  of  officers  of  the 
court,^ Repealed  6y  19  ^r  20  Vict.  c.  108.  *.  3,  schedule  (A). 
See^  however,  15  ^r  16  Vict.  c.  54,  *.  6,  ante,  p.  434. 

Sect.  73,  19  &  20  Vict,  c,  108.]    Any  acknowledgment  to  be  Acknowledg- 
made  by  any  married  woman  of  any  deed  under  the  act  of  the  ments  by 
third  and  fourth  years  of  the  reign  of  his  late  majesty  King  ™^^X°?*^ 
William  the  Fourth,  chapter  seventy-four  may  be  received  by  ^^^^4  f  74 
a  judge  of  a  county  court  in  the  same  manner  as  such  acknow-  to  be  received 
ledgment  may  be  received  by  a  judge  of  a  superior  court.  by  judge. 

CXL.  Provided  always,  and  be  it  enacted,  that  nothing  in  Act  not  to 
this  act  contained  shall  be  construed  to  alter  or  affect  the  rights  affect  rights  of 
or  privileges  of  the  chancellor,  masters  and  scholars  of  the  uni-  J?"I®J™^^  ^^ 
versities  of  Oxford  or  Cambridge  respectively  as  by  law  pos-  CanJbHd^ 
sessed,  or  the  jurisdiction  of  the  courts  of  the  chancellors  or 
vice-chancellors  of  the  said  universities  as  holden  under  the 
respective  charters  of  the  said  universities  or  otherwise. 

CXLI.  Provided  always,  and  be  it  declared  and  enacted.  Nothing  to 
that  nothing  in  this  act  contained  shall  be  construed  to  affect  affect  the 
the  courts  of  the  lord  warden  or  of  the  vice-warden  of  tbe  *^°^  ^^  ^J*^ 
stannaries  of  Cornwall ;  but  this  provision  shall  not  be  deemed  ^^^^      ** 
to  prevent  the  establishment  of  any  court  under  this  act  within 
the  said  stannaries,  or  to  limit  or  affect  the  jurisdiction  of  any 
court  so  established  under  this  act. 

Sect  86,  19  &  20  Vict  c  108.]     All  the  provisions  of  this  IWoons 
act  applicable  to  superior  courts  and  judges  thereof,  shall  apply  relating  to 
to  the  court  of  common  pleas  at  Lancaster,  and  court  of  pleas  at  japc^OT  worts 
Durham,  and  the  judges  thereof  respectively,  being  judges  of  coiSt^of 
one  of  the  common  law  courts  at  Westminster;  and  all  the  said  common  p^.eas 
provisions  applicable  to  masters  of  superior  courts,  shall  apply  at  Lancaster 
to  the  respective  prothonotaries  of  the  court  of  common  pleas  at  and  court  of 
Lancaster,  and  court  of  pleas  at  Durham,  and  their  respective  ^^|Jfj*^ 
deputies  acting  in  the  execution  of  the  duties  of  such  officers  :         .  ™* 
provided  that  any  writs  of  certiorari  to  be  issued  by  the  order  ^"J^qJ^*  ^ 
of  such  courts,  or  of  a  judge  thereof,  shall  be  issued  out  of  the 
chanceries  of  the  counties  palatine  of  Lancaster  and  Durham 
respectively,  and  shall  be  made  returnable  into  the  said  court  of 
common  pleas  at  Lancaster  and  court  of  pleas  at  Durham  respec- 
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ProTijnoii  of 
17  &  18  Vict. 
c.  125,  as  to 
referring 
causes  to 
coantT  courti* 
repealed. 
Interpretation 
of  act. 


(a)  Bj  12  & 
13  Vict.  c.  89, 
tn?o  are  s^tji- 
eient. 


Words  mithin 
brackets  re- 
pealed by 
19  &  20  Vict, 
c.  108,  B.  8, 
ichedale  (A.) 


Meaning:  of 
the  wordfl 
"county  court" 
in  this  and 
f otnre  acts, 
and  ahall 
include  the 
city  of  London 
court. 


The  County  Courts  Acts, 

tivelv,  in  tbe  -anie  nuiiiiier  as  other  writf  of  certiorari  of  saeh 
counties  palatine  respectively. 

Sect.  5,  21  &  22  Vict.  c.  74.]  So  much  of  the  common 
Law  Procedure  Act,  18.54,  a*  enable:?  any  one  of  her  majesty's 
ftufierior  ajurts  of  common  law  at  Westminster,  or  any  judge 
x\\(tV(H>i,  to  refer  any  cau^e  to  the  judge  of  any  county  court  is 
hereby  re{»ealed. 

CXilL  And  be  it  enacted,  that  in  construing  this  act  all 
things  directed  or  authorized  to  be  done  by  or  with  respect  to 
the  lord  chancellor,  shall  and  may  be  done  bv  or  with  respect  to 
a  lord  keejier  or  the  fir?t  commissioner  for  the  custody  of  the 
great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland  ; 
and  ail  things  directed  or  authorized  to  be  done  by  or  with 
respect  to  the  commissioners  of  her  majesty's  treasury,  shall  and 
may  be  done  by  and  with  respect  to  three  (a)  or  more  of  the  said 
commissioners  or  the  lord  high  treasurer ;  and  the  word  "person" 
shall  be  understood  to  mean  a  body  politic,  corporate  or  col- 
legiate, as  well  as  an  individiud  ;  and  every  word  importing  the 
singular  number  shall,  where  necessary  to  give  full  effect  to  the 
enactments  herein  contained,  be  understood  to  mean  several 
persons  or  things  as  well  as  one  person  or  thing  ;  and  every  word 
importing  the  masculine  gender  shall,  where  necessary,  be  un- 
derstood to  mean  a  female  as  well  as  a  male  ;  and  the  words 
"  county  court "  shall  be  understood  to  mean  any  court  holden 
under  this  act  ;  and  the  term  "  landlord  "  shall  be  understood  to 
mean  the  person  entitled  to  the  immediate  reversion  of  the  lands, 
or,  if  the  property  be  holden  in  joint  tenancy,  coparcenary  or 
tenancy  in  common,  shall  be  understood  to  mean  any  one  of  the 
persons  entitled  to  such  reversion  ;  and  the  word  "  clerk  "  shall 
be  understood  to  mean  "  chief  clerk  "  or  "  registrar,"  and  the 
words  "attorney  at  law"  shall  be  understood  to  include  a  soli- 
citor in  any  court  of  equity ;  [awrf  the  word  "  agent'*  fhall  be 
understood  to  mean  any  person  usually  employed  by  the 
landlord  in  the  letting  of  landsy  or  in  the  collection  of  the 
rents  thereof  or  specially  authorized  to  act  in  any  particular 
matter  by  writing  under  the  hand  of  such  landlord;]  and  the 
word  "  bailiff"  shall  be  understood  to  include  high  bailiff; 
unless  in  any  of  these  cases  there  be  something  in  the  context 
inconsistent  with  such  meaning. 

Sect.  35,  30  &  31  Vict  c.  142.]  The  words  «  county  court," 
when  used  in  this  act  or  in  any  future  act,  shall  mean  a  court 
holden  by  virtue  of  the  act  passed  in  the  session  of  parliament 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present 
mcyesty,  chapter  ninety-five,  "  for  the  more  easy  Recovery  of 
Small  Debts  and  Demands  in  England,"  and  shall  mean  and 
include  the  courts  held  by  virtue  of  "  The  London  (City)  Small 
Debts  Extension  Act,  1852,"  unless  otherwise  provided,  and 
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City  of  London  Court. 

such  courts  shall  be  holden  by  the  name  of  "  The  City  of  London 
Court,"  and  shall  be  a  court  of  record,  and  its  decisions  shall  be 
subject  to  appeal  in  the  same  way  and  on  the  same  conditions  as 
the  decisions  of  a  county  court  are  subject  for  the  time  being. 
The  rules  and  orders  in  force  for  the  time  being  for  regulating 
the  practice  of  and  costs  in  the  county  courts,  and  forms  of  pro- 
ceedings therein,  shall  be  in  force  in  "  The  City  of  London 
Court,"  to  the  exclusion  of  any  rules  and  orders  now  in  force  in 
that  court ;  and  the  same  fees  shall  be  taken  for  proceedings  in 
which  jurisdiction  is  hereby  given  to  the  court  as  upon  similar 
proceedings  in  the  county  courts,  and  such  fees  shall  be  appHed 
in  the  same  manner  as  the  fees  taken  under  the  provisions  of  the 
said  act  of  1852  :  provided  that  nothing  in  this  act,  or  in  any 
of  the  acts  specified  in  schedule  (D)  to  this  act,  shall  take  away, 
lessen,  or  diminish  any  of  the  powers,  rights  or  privileges  of  the 
judge  of  the  said  court,  or  the  authority  of  the  mayor,  aldermen 
imd  conmions  of  the  city  of  London  in  common  council  assembled 
in  relation  to  such  court,  or  to  the  judge  or  officers  thereof,  or  to 
the  fees  taken  therein,  as  such  powers  or  authority  existed  pre- 
viously to  the  passing  of  this  act. 
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ScuEDULES  to  foregoing  Acts. 

Schedule  (A),  19  &  20  Vict.  c.  108. 
Parts  of  Acts  repealed. 


Keference 
to  Act 


9  &  10  Vict 
c.  96. 


An  Act  for  the  more  ca^  Recovery 
of  Small  Debts  and  Demands  in 
England. 


12  &  18  Vict 
clOl. 


18  &  14  Vict, 
c.  61. 


Title  of  Act. 


Extent  of  Repeal. 


An  Act  to  amend  the  Act  for  the 
more  easy  Recoverjr  of  Small  i 
Debts  and  Demands  in  England, | 
and  to  abolish  certain  Ii^erior, 
Conrts  of  Record.  | 

An  Act  to  extend  the  Act  for  the 
more  easy  Recovery  of  Small! 
Debts  and  Demands  in  England, 
and  to  amend  the  same.  ' 


The  whole  of  sections  37,  62,  92,  107, 
121,  122,  123,  126,  127,  and  189. 

So  much  of  section  102,  as  enacts  that 
"no  protection  order  or  certificate 
"granted  by  any  court  of  bank- 
"  ruptcy,  or  for  the  relief  of  insol- 
"  vent  debtors,  shall  be  available  to 
"  discharge  any  defendant  from  any 
"  commitment"  nnder  the  order  of  a 
judge. 

So  much  of  section  142,  as  applies  to 
the  word  "agent" 

The  whole  of  section  6. 


The  whole  of  sections  6,  6,  7,  17,  20, 
21  and  28. 
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4aS  Tke  County  CourU  AeU. 

Btimn    ,  Tide  of  Act 

to  Act. 


Exteet  of  RepttO. 


15  &  16  Vkt.  Ab  Ad  futher  to  f^JUtete  andThe  whole ol KCtkw  1. 
c  M.       ,    amnge     Proceedings    in    the] 

IT  A  H  Vict.  An  Art'to  •mend  die  Act  of  thelTbe  wbole  of  section  1. 

c  16.       I    HiirtMDth  and  Fonteenth  Vic- 

j    toria.  Chapter  SixtT-oiie,  and  the 

i    Act  of  the  Fifteenth  and  Six- 

I    tccnth  Victona,  CSiapter  fifty- 

foor. 


Schedule  (BX  19  &  20  Vict  c.  108. 

No.  1. 

Sum  moms  to  obtain  Jmdgiment  by  Default  on  Personal  Service, 

See  Form  ll^  post. 

No.  2. 

Sumumonsfor  CommitMent.-^See  Form  73,  post. 

No.  3. 

WarrmU  of  Comwdtmeni, — See  Form  74. 

Schedule  (A),  30  &  31  Vict  c.  142. 

Affidavit  for  Summons  to  obtain  Judgment  by  DefaulL 

See  Form  3,  post. 


Schedule  (BX  30  A  31  Vict  c  142. 

Smmmunu  to  obimm  Judgn^eni  by  Default  on  Personal  Service, 

See  Form  W^  post. 


Schedule  (C\  30  &  31  Vict  c.  142. 


^?^**  Ti*^  o^  Act  i  Extent  of  Repeal 


to  Act 


9  &  10  Vict  An  Act  for  the  mote  easy  Beoo-|The  whole  of  the  sections  numbered 
c  95.  Tery  of  Small  Debts  and  DeJ    req)ectiTely  60, 118, 128  and  129. 

mandB  in  ikigland. 
An  Act  to  extend  the  Act  for  theJThe  whole  of  the  aecdou  ninbeied 


13  &  14  Vict 
c,6L 


more  eas^  Beoorety  of   Smalij    rBq>ectiTelj  U  and  12. 
Debts  and   Demands  in  Eng 
land,  and  to  amend  the  same. 


^sj 
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Reference  to 
Act. 


Title  of  Act 


16  &  16  Vict. 
C.64. 

16  &  16  Vict, 
c  Ixxvii. 


19  &  20  Vict. 

c.  108. 
28  &  24  Vict. 

C.126. 


28  &  29  Vict. 
e.99. 


I  , 


An  Act  farther  to  facilitate  and 
arrange  Proceedings  in  the 
County  Courts. 

An  Act  for  the  more  easy  Reco- 
yery  of  Small  Debts  and  De- 
mands in  the  City  of  London 
and  Liberties  thereof. 

An  Act  to  amend  the  Acts  relating 

I     to  County  Courts. 

An  Act  for  the  further  Amend- 
ment of  the  Process,  Practice 
and  Mode  of  Pleading  in  and 
enlarging  the  Jurisdiction  of  the 
Superior  Courts  of  Common  Law 
at  Westminster. 

An  Act  to  confer  on  the  County 
Courts  a  limited  Jurisdiction  in 
Equity. 


Extent  of  Repeal. 


The  whole  of  section  4. 


The  whole  of  the  sections  numbered 
respectively  118,  119,  120,  121  and 
122. 


The  whole  of  the  sections  numbered 

respectively  16  and  80. 
The  whole  of  section  84. 


The  fourth  head  of  suits  and  matters 
naeotioned  in  the  first  seetion. 


Schedule  (D),  80  &  31  Vict  c.  142. 


Acts. 


9  &  10  Vict  c.  96.  An  Act  for  the  more  easy  Re- 
coyery  of  Small  Debts  and  Demands  in 
England. 

12  &  18  Vict.  c.  101.  An  Act  to  amend  the  Act  for 
the  more  easy  Recovery  of  Small  Debts 
and  Demands  in  England,  and  to  abolish 
certain  inferior  Courts  of  Record. 

18  &  14  Vict  c.  61.    An  Act  to  extend  the  Act  for 

the  mors  easy  Recovery  of  Small  Debts 
and  Demands  in  England. 
16  &  16  Vict.  c.  64.    An  Act  further  to  facilitate 
and  anraoge  Proceedings  in  the  County 
Courts. 

19  &  20  Vict.  c.  108.    An  Act  to  amend  the  Acts 

relating  to  the  County  Courts. 

21  &  22  Vict.  c.  74.    An  Act  for  the  Re-arrange- 

ment of  the  Districts  of  the  County, 
Courts  among  the  Judges  thereof. 

22  &  28  Vict  c.  67.    An  Act  lumting  the  Power  of 

Imprisonment  for  Small  Debts  exercised 
by  the  County  Court  Judges. 

28  1^  29  Vict  c.  99.    An  Act  to  confer  on  the  County 

Courts  a  limited  Jurisdiction  in  Equity. 

29  &  80  Vict  c  14.    An  Act  for  the  Abolition  of 

the  Offices  of  Treasurer  and  of  Hi^h 
Bailiffs  of  County  Courts  as  Vacancies 
shall  occur,  and  to  provide  for  the  Pay- 
meat  of  future  Registrars  of  County 
Courts. 


Short  Titie. 


"The  County 
"  The  County 

"  The  County 

"The  County 

"  The  County 
"The  County 


Courts  Act,  1846." 
Courts  Act,  1849." 

Courts  Act,  1860." 

Courts  Act,  1862." 

Courts  Act,  1866." 
Courts  Act,  1868." 


"  The  County  Courts  Act,  1869." 


"  The  County 
"  The  County 


Courts  Act,  1866." 
Courts  Act,  1866." 
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EQUITABLE   JUEISDICTIOX 


C^rmtr  (yporxM    An  Actio  confrr  on  Oui  County  Courts  a  iimitfti  Juris^ 
fc/iu,t»'.k  diction  in  Equity.  ^Passed  5th  Julr,  IS60J 

Kt%^  y^»'* ^         Whekeas  it  i«  de-iraMe  to  confer  on  the  countr  coart^  juriii- 

2^  *  'J*j\icu    (\\(^\(^  jjj  ^|ijitT  :  Be  it  ena^^ieti  br  the  queen**  roo^t  excellent 

maje^tv,   hr  and  'with   the  a-Jvir^re    and    c*^»r,-ent   of  the   lonls 

Fpiri trial  and  temjifiral  and  c^>mnK»ni  in  thi-?  pre-ent  parliament 

a#?<fniMe<J,  and  bv  the  auihoriiy  of  the  same,  a?  follow*: — 

Jan^lu-t'ifm  in  1,  The  crmnty  conrt*^  held  hr  virtue  of  an  act  pa.*«ed  in  the 
tf{tmr  ut  ^le  He**sioD  of  fjari lament  holden  in  the  ninth  and  tenth  years  of  the 
^!^*^^tvcfp^tM  ^^f^  ^^  ^^^  majestr,  cliapter  ninety -five,  f^hall  have  and 
in  offrtAin  MiitJ*  exerrrii*€  all  the  fiower  and  anthority  of  the  Hi^h  Court  of 
and  ttuAu^n,  C^iancerj  in  the  f«uit<^  or  mattei^  hereinafter  mentioned  (that  is 
to  say;: 

1.  In  all   piiitft  by   creditors,    legatees  (whether  specific, 

pecuniary  or  rei^iduary),  devi^eei?  (whether  in  trust  or 
otherwise^,  heirs-at-law  or  next  of  kin,  in  which  the 
personal  or  real  or  pergonal  and  real  estate  against  or 
for  an  account  or  adiministration  of  which  the  demand 
may  be  made  shall  not  exceed  in  amount  or  value  the 
Himi  of  ^ve  hundred  pounds ; 

2.  In  all  Buits  for  the  execution  of  trusts  in  which  the  tru^t 

estate  or  fnnd  ehall  not  exceed  in  amoimt  or  value  the 
sum  of  five  himdred  poimds ; 

3.  In  all  suits  for  foreclosure  or  redemption  or  for  enforc- 

ing any  charge  or  lien,  where  the  mortgage,  charge 
or  lien  shall  not  exceed  in  amoimt  the  sum  of  five 
hundred  poimds ; 
8ee  80  &  dl  4.  /«  all  suits  for  specific  performance,  or  for  the  de^ 

Vict.  c.  142,  livering  up  or  cancelling  any  agreement  for  the 

a.  %  p.  441.  gale  or  purchase  of  any  property y  where  the  pur- 

chase-money shall  not  exceed  the  sum  of  five  hundred 
pounds; 
6,  In  all  proceedings  under  the  Trustees  Relief  Acte,  or 
imder  the  Tiiistee  Acts,  or  under  any  of  such  acts,  in 
which  the  trust  estate  or  fund  to  which  the  proceed- 
ing relates  shall  not  exceed  in  amount  or  value  the 
sum  of  five  hundred  pounds ; 
6.  In  all  proceedings  relating  to  the  maintenance  or  ad- 
vancement of  infants  in  which  the  property  of  the 
infant  shall  not  exceed  in  amount  or  value  the  sum  of 
five  hundred  potmds ; 
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Equ  it  able  Jurisdiction ,  441 

7.  In  all  suits  for  the  dissolution  or  winding-up  of  any 

partnership  in  which  the  whole  property,  stock  and 
credits  of  such  partnership  shall  not  exceed  in  amount 
or  value  the  sum  of  five  hundred  pounds  ; 

8.  In  all  proceedings  for  orders  in  the  nature  of  injunctions, 

where  the  same  are  requisite  for  granting  relief  in  any 
matter  in  which  jurisdiction  is  given  by  this  act  to 
the  county  court,  or  for  stay  of  proceedings  at  law  to 
recover  any  debt  provable  mider  a  decree  for  the  ad- 
ministration of  an  estate  made  by  the  court  to  which 
the  application  for  the  order  to  stay  proceedings  is 
made. 


Sect.  9,  30  &  31  Vict  c.  142.]     The  jurisdiction  which  is  Suita  in  which 
given  by  the  act  passed  in  the  session  holden  in  the  twenty-  jurisdiction 
eighth  and  twenty-ninth  years  of  the  reign  of  her  majesty,  ^^  ^\^  ^^ 
intituled  "  An  Act  to  confer  on  the  County  Courts  a  limited  ^^^   ^  gj^^^. 
Jurisdiction  in  Equity,"  so  far  as  relates  to  cases  coming  within  cised. 
the  fourth  head  of  the  first  section  of  the  said  act,  may,  from 
and  after  the  passing  of  this  act,  be  exercised  in  all  suits  for 
specific  performance  of  or  for  the  reforming,  delivering  up  or 
cancelling  of  any  agreement  for  the  sale,  purchase  or  lease  of 
any  property  where,  in  the  case  of  a  sale  or  purchase,  the  pur- 
chase-money, or  in  case  of  a  lease  the  value  of  the  property, 
shall  not  exceed  Qve  hundred  pounds. 

2.  In  all  such  suits  or  matters  the  judge  of  a  county  court  In  mattera 
shall,  in  addition  to  the  powers  and  authorities  now  possessed  pnder  this  act, 
by  him,  have  all  the  powers  and  authorities,  for  the  purposes  ^^^^f^ ^^' 
of  this  act,  of  a  judge  of  the  high  court  of  chancery  ;  and  the  conntv  courts 
treasurer,  registrar  and  high  bailiff  shall,  in  all  matters  in  which  to  have  the 
the  county  court  has  jurisdiction  under  this  act-,  discharge  any  powers  and 
duties  wluch  an  officer  of  the  court  of  chancery  can  discharge,  authorities  of 
either  under  the  order  of  a  judge  of  such  court  or  the  practice  o^^f^^Jhc 
thereof,  and  all  officers  of  the  county  courts  shall  in  discharging  ^^^  ^f  chan- 
such  duties  conform  to  any  rules  or  orders  to  be  framed  as  eery, 
hereinafter  provided. 

Sect.  8,  30  &  31  Vict  c.  142.]     Whei-e  any  suit  or  proceed-  Proceedings  in 
ing  shall  be  pending  in  the  high  court  of  chancery,  which  suit  equity  may  l)e 
or  proceeding  might  have  been  commenced  in  a  county  court,  it  ^^^y  ^o„rt8 
shail  be  lawful  for  any  of  the  parties   thereto   to  apply  at  ,yhich  might 
chambers  to  the  judge  to  whose  court  the  said  suit  or  proceed-  have  com- 
ing shall  be  attached  to  have  the  same  transferred  to  the  county  menced 
court  or  one  of  the  county  courts  in  which  the  same  might  tli«rein. 
have  been  conmienced,  and  such  judge  shall  have  power  upon  Order,  xviii. 
such  application,  or  without  such  application  if  he  shall  see  fit,  Rulet,  2,  8,  4. 
to  make  an  order  for  such  transfer,  and  thereupon  such  suit  or 
proceeding  shall  be  carried  on  in  the  county  court  to  which  the 
same  shall  be  ordered  to  be  transferred,  and  the  parties  thereto 
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shall  have  the  same  right  of  appeal  that  thej  would  haTB  bad 
had  the  euit  or  proceeduig  been  commenced  in  the  ooontj 
court. 

Power  to  a  3.  Any  one  of  the   viee-chanoeUors,  on  the  applkaitkMi  at 

vHv< chancellor  chambers  of  any  party  to  any  suit  or  matter  pending  under  this 

to  order  ^^^  ^^  y^y^  power,  then  and  there,  or,  if  he  shall  think  fit, 

unite  from  •^^^''  hearing  a  summons  served  upon  the  otlier  party  or  parties, 

r\>iinty  court  to  transfer  the  same  to  the  eourt  of  chancery,  upon  such  tenm 

to  coort  oi  (if  any)  as  to  security  for  eosts  or  otherwise,  aa  he  may  think 

chanceiy.  fit. 


Trnpteesiiiay 
)Nij  trust 
inoaie«  or 
tianafer  stock 
aiid  wcnrities 
into  the  court. 

Order ^  xi. 
RuU$,  6  to  19. 
/l»riN«,4$to54. 


Extension  of 
powers  given 
by  13  &  13 
Vict.  c.  74,  to 
court  of  chan- 
cery to  county 
courts. 


Sect  24,  30  &  31  Vict  c.  142.]  Any  monies,  annuities, 
stocks  or  securities  vested  in  any  persons  as  trustees,  execolDrs 
administrators  or  otherwise,  upon  trusts  within  the  meaning  of 
an  act  passed  in  the  session  of  parliament  hold«i  in  the  t»iih 
and  eleventh  years  of  the  reign  of  her  pi-esent  majesty,  chapter 
ninety-six,  for  better  securing  trust  funds,  and  for  the  relief  of 
trustees,  where  the  same  does  not  exceed  in  amount  or  value 
the  sum  of  ^ye  hundred  pounds,  upon  the  filing  by  such  trustees 
or  other  persons,  or  the  major  part  of  them,  to  or  with  (he 
registrar  of  the  county  court  within  the  district  of  which  such 
persons  or  any  of  them  shall  reside,  visi  affidavit  shortly  de- 
scribing the  instrument  creating  the  trust  according  to  the  best 
of  their  knowledge,  may  in  the  case  of  money  be  paid  into  a 
post  office  savings  bank  established  in  the  town  in  which  the 
county  court  is  held  in  the  name  of  tiie  registrar  of  audi  coiat, 
in  trust  to  attend  the  orders  of  the  court,  and  upon  sudi  peraeas 
filing  with  the  registrar  the  receipt  or  other  document  given  to 
them  by  the  officer  of  the  said  bank  the  registrar  shall  record 
the  same,  and  give  to  them  an  acknowledgment  in  such  form  as 
may  be  directed  by  any  rule  of  practice,  which  aduiowledg- 
ment  shall  be  a  sufficient  discharge  to  such  persons  for  the 
money  so  paid,  and  in  the  case  of  stod^s  or  securiti^  nny  be 
timnsferred  or  deposited  into  or  in  ^e  names  of  the  treaevrs- 
and  registrars  of  such  court,  in  trust  to  attend  the  orders  of  the 
court,  and  the  certificate  of  the  proper  officer  of  the  traosler  or 
deposit  of  such  stocks  or  securities  shall  be  a  sufficient  discharge 
to  such  persons  for  the  stocks  or  securities  so  transfisrred  or  (k- 
posited ;  provided  that  where  there  is  not  a  treasurer  a  peraos 
shall  be  nominated  by  rule  of  practice  to  whom  the  tranafa*  or 
deposit  in  coi\j  unction  with  the  registrar  may  be  made. 

Sect  25,  30  &  31  Vict  c.  142.]  For  the  praposos  of  tbe 
last  section  all  the  powers  uid  authorities  given  to  the  court  of 
chancery  by  the  act  passed  in  the  session  of  parliament  hoMen 
in  the  twelfth  and  thirteenth  years  of  the  reign  of  her  preseiU 
miyesty,  chapter  seventy-four,  ^'  For  the  further  Relief  of  Trufr- 
tees,"  shall  be  possessed  and  exercised  by  the  county  coons, 
and  any  order  made  by  virtue  of  such  powers  and  aothoiitiea 
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ehall  fully  protect  and  indemnify  all  persons  acting  nnder  or  in 
pursuance  of  such  order. 

Sect.  26,  30  &  31  Vict.  c.  142.]     Any  money  paid  into  a  Monies  paid 
county  court  in  equitable  proceedings  shall,  unless  otherwise  ^^  a  coont^ 
ordered  by  the  court,  be  invested  by  the  registrar  of  the  court  ^??^  "*  eqoit- 
in  his  nune  as  registrar,  within  forty-eight  hours  of  ite  paymeut  ^g^  Siav^' 
into  court,  in  a  post  office  savings  bank  established  in  tiie  town  invested  in  a 
in  which  the  court  is  held,  without  restriction  as  to  amount,  post  office 
and  without  the  declaration  required  of  a  depositor  in  a  savings  sayings  bank, 
bank;  and  no  part  of  any  money  invested  in  a  post  office  savings  Order,  xi. 
bank  under  this  act  shall  be  paid  out  to  any  registrar,  except  Rule,  10. 
upon  an  authority  addressed  to  the  postmaster  general  by  the  Order y,  xvii. 
commissioners  of  her  majesty's  treasury.  Rvlet^  2, 3, 4, 5. 

Jbrw,  66. 

Sect  27,  30  &  31  Vict.  c.  142.]     Any  proceeding  taken  in  Proceedings  in 
the  county  courts  under  the  CJounty  Courts  Act,  1865,  confer-  equity  may  bo 
ring  an  equitable  jurisdiction  on  such  courts,  may,  if  so  directed  con>menced  by 
by  rules  and  orders  to  be  made  under  such  act,  be  commenced  ^*""°^®'^ 
by  summons. 

4.  The  judge  and  officers  of  the  court  held  under  the  pro-  City  small 
visions  of  the  London  (City)  Small  Debts  Extension  Act^  1852,  debts  coort  to 
hereinafter  called  the  "  city  court,"  shall  respectively  have  and  have  same 
exercise  the  like  jurisdiction,  powers  and  authorities  in   all  ^  m&tten^s 
respects,  except  the  power  of  appointing  officers,  as  are  for  the  a  metropolitan 
time  being  possessed  and  exercised  by  the  judge  and  officers  connty  court. 
respectively  of  a  metropolitan  county  court ;  and  the  chief  clerk  16  &  16  Vict, 
and  the  chief  bailiff  of  tiie   city  court  shall   henceforth  be  ^'  ^^^^^' 
respectively  styled  the  registrar  and  high  bailiff  thereof,  the  See  30  &  81 
word  "registrar"  being  interpreted   to  include  the  assistant  Vict.  c.  142, 
clerks,  and  the  words  "high  bailiff"  the  bailiffs  of  the  city  »•  ^^««^^ 
court ;  and  the  fees  which  may  be  from  time  to  time  taken  in  a  ^' 

county  court  in  any  proceediug  in  which  jurisdiction  is  hereby 
given  to  the  judge  and  officers  of  the  city  court  shall  be  taken 
in  the  city  court,  and  shall  be  paid  into  the  general  fund  thereof, 
and  the  judge  and  officers  of  the  city  court  shall,  out  of  the  said 
general  fund,  be  respectively  paid  additional  salaries  of  such 
amount  as  the  mayor,  aldermen  and  commons  of  the  city  of 
London,  in  conmion  council  assembled,  from  time  to  time  shall 
think  fit  to  direct ;  and  such  judge  and  officers  of  the  city  court 
shall  conform  to  the  rules  and  orders  made  under  the  authority 
of  this  act. 

5.  Any  legacy  or  sum  of  money  to  which  any  person  who  is  Power  to  judge 
an  infant  or  absent  beyond  the  seas  may  be  found  or  declared  of  a  connty 
entitled  by  any  county  court  in  any  suit  or  matter  under  this  ^°^  ^  *^^^^ 
act  may  be  ordered  by  the  court  to  be  paid  to  the  accountant  J*/  to  wtich 
general  of  the  court  of  chancery,  in  accordance  with  the  pro-  an  infant  or 
visions  of  section  thirty-two  of  an  act  passed  in  the  session  of  person  beyond 
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pari  ia men  t  held  in  the  thirtr-sixth  year  of  the  reign  of  his 
maje^nr  king:  George  the  third,  chapter  fif^-two;  and  die 
(>erHm  onien^  to  par  the  same  shall,  within  such  time  as  the 
oxirt  shall  din?«%  |>rodoce  to  the  registrar  of  the  court  the 
ceniii«-ate  of  the  a^^oountant  general  of  the  payment  of  goch 
mzih  pn*^'*:.^Qs  nnmey :  aiwi  if  default  be  made  in  such  payment  the  judge  mtj 
*•(  sort.  X*  of  ^\[p^-l  n  warrant  of  execution  to  L<sue  to  the  high  bailiff  of  tiie 
court,  who*  by  such  warrant,  shall  be  empowered  to  levy  or 
cau'ie  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  such  person*  a  sum  of  money  equal  in  amount  to  the  smn 
whirh  he  was  ordered  to  pay  to  the  said  accountant  general  awl 
to  the  c«>its  incurred  by  reason  of  such  default,  and  the  sum  » 
levied  shall  l>e  paid  to  and  be  receivable  by  the  said  acoonntut 
general  under  the  direction  of  the  court ;  and  all  amounti  so 
jiaid  or  transferred  into  the  com*t  of  chancery,  with  anj  divi- 
dends  thereon,  shall  be  paid  or  transferred  to  the  person  or 
|)ersons  entitled  thereto,  or  otherwise  applied  for  hb*  or  their 
itt'nefiL,  on  application  by  sunmions  to  one  of  the  vice-chancellors 
while  sitting  at  chambers. 


\^  rc::'-.*i,  to 
t-i.jLijii.  in 


OnL^,  XTiL 


Act  nft  to  im- 
]'air  jurisdic- 
tion of  itAU- 
miries  court. 


ProTisioiis  of 
Connty  Court 
Acts  as  to 
juries,  suitors 
and  witnesses 
extended  to 
feuitOTS  and 
witnesses  under 
this  act. 

Order  J  iy. 
Bule,  6. 


Power  to  en- 
force jndg^ 
ments  of 
county  courtB 
in  equity. 

Order,  xvi. 

Ihrms  of  war" 

rants, 

Nos.  34,  35,  86- 


6.  Nothing  in  this  act  contained  shall  be  construed  to  impair 
the  jurisdiction  of  the  Stannaries  Court,  or  to  give  audiority  to 
any  county  court  judge  to  entertain  jinisdiction  in  any  cart  to 
which  the  equitable  jurisdiction  of  the  said  coiut  at  pwent 
extends. 

7.  Whenever  it  is  required  that  a  jury  should  be  sunnnoneJ 
for  the  trial  of  any  matter  arising  out  of  the  jurisdiction  gi^ffl 
to  the  coimty  courts  by  this  act,  it  shall  be  summoned  frwn  the 
list  of  jurors  in  the  possession  of  the  registrar  of  the  conntj 
court  in  which  the  suit  or  matter  has  been  brought ;  and  ail  the 
enactments  relating  to  the  smnmoning,  impanneling  and  gisrear- 
ing  of  a  jury  in  a  county  court,  and  to  the  number  of  the  jiffT 
and  the  unanimity  of  Uieir  verdict,  shall  apply  to  every  jid^ 
summoned  imder  this  act;  and  the  duties  and  obligations  of  aw 
upon  all  jurors,  suitors  and  witnesses,  and  theo"  liabiliiy  to 
penalty  and  punishment,  shall,  in  any  proceeding  under  this  aet, 
l)e  the  same  as  those  created,  authorized  and  imposed  by  the 
several  statutes  now  in  force  relating  to  coimty  courts. 

8.  For  the  due  execution  of  any  judgment,  decree  or  onJer 
made  imder  the  authority  of  this  act,  or  of  the  rules  and  order* 
to  be  framed  as  hereinafter  provided,  the  court  shall  have  power 
to  order,  and  the  registrar  upon  such  order  shall  have  authority 
to  seal  and  issue  and  the  high  bailiff  to  execute  any  wn*  ^ 
warrant  of  possession,  writ  or  warrant  of  execution,  or  other 
process  of  execution  for  carrying  into  effect  any  judginffl^ 
decree  or  order  of  the  said  court ;  and  such  writs,  wanints 
and  processes  shall  be  in  the  form  and  executed  at  the  taae 
and  in  the  manner  to  be  set  forth  in  the  rules  and  orders  to  be 
framed  as  herelnailer  provided. 
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9.  If  during  the  progress  of  any  suit  or  matter  it  shall  be  Where  amount 
made  to  appear  to  the  court  that  the  subject-matter  exceeds  the  o^  subject- 
limit  in  point  of  amount  to  which  the  jurisdiction  of  the  county  °**^^.*°|' 
courts  is  hereby  limited,  it  shall  not  affect  the  validity  of  any  ^^^he  ii^sdic- 
order  or  decree  already  made,  but  it  shall  be  the  duty  of  the  tion  of  count v 
court  to  direct  the  said  suit  or  matter  to  be  transferred  to  the  court,  suit  may 
court  of  chancery,  and  thereupon  the  said  suit  or  matter  shall  ^  remitted  to 
proceed  in  such  one  of  the  vice-chancellor's  courts  as  the  lord  ^'"^  £'  chan- 
chancellor  may  by  general  order  direct;  and  such  vice-chancellor      ^* 

shall  have  power  to  regulate  the  whole  of  the  procedure  in  the  Order^  xviii. 

said  suit  or  matter  when  so  transferred :  provided  always,  that  F^rm^  40. 

it  shall  be  lawful  for  any  party  to  apply  to  such  vice-chancellor 

at  chambers  for  an  order  authorizing  and  directing  the  suit  or 

matter  to  be  carried  on  and  prosecuted  in  the  county  court, 

notwithstanding  such  excess  in  the  amount  of  the  limit  to 

which  its  jurisdiction  in  the  matter  is  hereby  given  to  the 

county  courts ;  and  the  vice-chancellor,  if  he  shall  deem  it 

right  to  summon  the  other  parties  or  any  of  them  to  appear 

before  him  for  that  purpose,  after  hearing  such  parties  or  on 

default  of  the  appearance  of  all  or  any  of  them,  shall  have  full 

power  to  make  such  order. 

10.  With  respect  to  the  court  in  which  proceedings  in  equity  In  what  courts 
shall  be  taken  :—  proceedings 

1.  Proceedings  under  this  act  which  relate  to  the  recovery  *^*^  ^  **^^"- 

or  sale  of  any  mortgage,  charge  or  lien  on  lands, 
tenements  or  hereditaments  shall  be  taken  in  that 
county  court  within  the  district  of  which  the  lands, 
tenements  or  hereditaments  or  any  part  thereof  are 
situate ; 

2.  Proceedings  under  the  Trustee  Acts,  1850  and  1852, 

shall  be  taken  in  the  county  court  within  the  district 
of  which  the  persons  making  the  application  or  any  of 
them  reside  or  resides  ; 

3.  Proceedings  for  the  administration  of  the  assets  of  a 

deceased  person  shall  be  taken  in  the  county  court 
within  the  district  of  which  the  deceased  person  had 
his  last  place  of  abode  in  England,  or  in  which  the 
executors  or  administrators  or  any  one  of  them  shall 
have  their  or  his  place  of  abode ; 

4.  Proceedings  in  partnership  case  shall  be  taken  in  the 

county  court  within  the  district  of  which  the  partner- 
ship business  was  or  is  carried  on  ; 

5.  Proceedings  for  the  specific  performance  or  the  delivery 

up  or  cancelling  of  agreements  shall  be  taken  in  the 
county  court  within  the  district  of  which  the  de- 
fendants or  any  one  of  them  reside  or  resides,  or 
carry  on  or  carries  on  business ; 

6.  Proceedings  in  any  suit  or  matter  under  this  act  which 

are   not  otherwise   provided   for  shall  be   taken  or 
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other. 
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instituted  in  the  county  court  within  the  district  of 
which  the  defendants  or  any  or  either  of  them  shall 
reside  or  carry  on  business. 

11.  If  during  the  progress  of  a  suit  or  matter  it  shall  be 
made  to  appear  to  the  court  that  the  same  could  be  more  con- 
veniently prosecuted  in  some  other  county  court,  it  shall  be 
competent  for  the  court  to  transfer  the  same  to  such  other 
county  court,  and  thereupon  the  suit  or  matter  shall  proceed  in 
such  other  county  court. 


Remuneration 
of  registrars 
and  high  bai- 
liffs in  matters 
of  equity. 


12.  The  registrars  and  high  bailiffs  of  the  county  courts 
shall  be  remunerated  for  the  duties  to  be  performed  by  them 
under  the  jurisdiction  in  equity  given  to  the  courts  by  this  act, 
by  receiving  for  their  own  use  such  fees  as  may  be  from  time  to 
time  authorized  to  be  taken  by  any  orders  to  be  made  by  the 
conunissioners  of  the  treasury,  with  the  consent  of  the  lord 
chancellor ;  and  the  commissioners  of  the  treasury  are  hereby 
authorized  and  empowered,  with  such  consent  as  afoi*esaid,  from 
time  to  time  to  make  such  orders. 


13.  Certain  fees  to  he  taken  and  to  be  paid  over  to  the 
consolidated  fund,  and  the  salaries  of  the  judges  to  be 
increased  by  £300  a  year.     See  ante,  p,  374, 
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17.  The  county  court  judges  mentioned  in  the  last  section  Scale  of  costs 
shall  be  empowered  to  frame  a  scale  of  cost  and  charges  to  be  to  be  framed 
paid  to  counsel  and  attorneys  with  respect  to  all  proceedings  ^^  *^  judges. 
which  are  herein  authorized  to  be  taken,  and  fVom  time  to 

time  amend  such  scale;  and  such  scale  or  amended  scale, 
certified  under  the  hands  of  such  judges  or  any  three  or  more 
of  them,  shall  be  submitted  to  the  lord  chancellor,  who  from 
time  to  time  may  allow  or  disallow  or  alter  the  same ;  and  the 
scale  or  amended  scale  so  allowed  or  altered  shall,  from  a  day 
to  be  named  by  the  lord  chancellor,  be  in  force  in  every  county 
court 

18.  If  any  party  in  a  suit  or  matter  under  this  act  shall  be  Parties  ag- 
dissatisfied  with  the  determination  or  direction  of  a  judge  of  a  grieved  may 
county  court  on  any  matter  of  law  or  equity,  or  on  the  admis-  app®*!- 
sion  or  rejection  of  any  evidence,  such  party  may  appeal  from  Order^  xix. 
the  same  to  the  vice-chancellor  authorized  as  aforesaid,  pro- 
vided  that  such   party   shall,  within   thirty  days  after  such 
determination  or  direction,  give  notice  of  such  appeal  to  the 

other  party  or  his  attorney,  and  also  deposit  with  the  registrar 
of  the  county  court  the  sum  of  ten  pounds  as  security  for  the 
cost  of  the  appeal ;  and  the  said  court  of  appeal  may  make 
such  final  or  other  decree  or  order  as  it  shall  think  fit,  and  may 
also  make  such  order  with  respect  to  the  costs  of  the  said 
appeal  as  such  court  may  think  proper ;  and  such  orders  shall 
be  final :  Provided  that  nothing  herein  contained  shall  authorize 
any  party  to  appeal  against  any  decision  of  a  county  court, 
given  upon  any  question  as  to  the  value  of  any  real  or  personal 
property,  for  the  purpose  of  determining  the  question  of  the 
jurisdiction  of  the  court  under  this  act,  nor  to  appeal  against 
the  decision  of  a  county  court  on  the  ground  that  the  proceedings 
might  or  should  have  been  taken  in  any  other  county  court. 

19.  In  any  case  which  may  be  the  subject  of  an  appeal  Appeal  to  be 
under  this  act  in  causes  arising  within  the  county  palatine  of  made  either  to 
Lancaster,  the  appeal  may  be  made  either  to  the  high  court  of  *J®  ^'^b  court 
chancery   or  a   vice-chancellor    thereof,    or   to  the  court  of  a  vicench^-*^*^ 
chancery   of  the   county   palatine  of  Lancaster  or  the  vice-  cellor. 
chancellor  thereof ;  and  that  in  case  of  an  appeal  to  the  court  Q^der  xix. 
of  chancery  for  the  said  county  palatine  or  the  vice-chancellor 

thereof,  the  order  on  such  appeal  shall  have  the  same  effect  as  Rule,  10. 
if  it  had  been  made  by  a  vice-chancellor  of  the  high  court  of 
chancery  ;  but  no  appeal  shall  be  made  to  the  court  of  chancery 
of  the  said  county  palatine  or  the  vice-chancellor  thereof, 
unless  the  consent  thereto  in  writing  of  the  respotadent  or 
respondents  on  such  appeal,  or  of  his  or  their  solicitor  or 
solicitors,  shall  be  first  obtained. 

20.  Registrar  of  the  Bloomshury  county  court  of  Middle- 
sex, not  being  an  attorney  or  solicitor,  to  be  entitled  to  retire 
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from  his  office  with  compensation,     Ss.  12,  38,  9  &  10  Vict 
c.  95. 

21.  This  act  and  9  ^  \0  Vict,  c,  95,  and  any  act  amending 
or  altering  the  same  to  he  construed  together, 

22.  Salary  of  T,  Rogers,  Esq,,  cu  joint  registrar  of  the 
county  court  of  Yorkshire,  holden  at  Sheffield,  to  he  £700 
a  year.  No  other  person  to  he  appointed  registrar  until  the 
death,  removal,  or  resignation  of  the  present  registrars, 

Commenre-  23.  The  provinions  of  this  act  shall  come  into  operation  on 

nient  of  act,  the  first  day  of  October,  one  thousand  eight  hundred  and  sixty- 
1  Oct.  1805.  fjyg^  except  the  provisions  relating  to  framing  a  scale  of  costn 
and  making  rules  and  orders  of  practice  and  forms  of  proceed- 
ing, and  except  the  provision  which  relieves  the  judges  from 
the  obligation  of  holding  courts  during  the  month  of  Sep- 
tember without  the  order  of  the  lord  chancellor,  which  provi- 
sions shall  come  into  operation  on  the  passing  of  this  act. 


Schedule. 

£  t.  d. 

•On  the  commencement  of  every  rait  or  matter . .         •  •         . .     0  10  0 

On  setting  down  any  matter  for  hearing            10  0 

On  application  for  final  decree  or  decretal  order          •  •         .  •     10  0 

•  These  fees  are  now  repealed.    See  Order  of  Treasury  of  dOth 
December,  1867,  Chap.  Ill, 
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RULES,  ORDERS  AND  FORMS 


VOK  MtOVLATXVO  THB 


PRACTICE  OF  THE  COUNTY  COURTS. 
1867. 


We,  Greorge  Lake  Russell,  John  Bury  Dasent,  John  Worlledge, 
Rupert  Alfred  Kettle  and  William  Furner,  heing  judges  of 
county  courts  appointed  to  frame  Rules  and  Orders  for  regu- 
lating the  Practice  of  the  Courts  and  Forms  of  Proceedings 
therein,  under  the  32nd  section  of  "  The  County  Courts  Act, 
1966,"  have,  under  the  powers  vested  in  us  hy  the  said  act  and 
hy  "The  County  Courts  Act,  1865,"  "The  County  Courts 
Act,  1867"  and  "The  Companies  Act,  1867,"  framed  the 
following  Rules,  Orders  and  Forms,  and  we  do  hereby  certify 
the  same  to  the  Lord  Chancellor  accordingly. 


RULES  AND  ORDERS. 

The  Rules,  Orders  and  Forms  now  in  use  in  the  county 
courts,  except  in  proceedings  under  the  Charitable  Trusts  Acts, 
the  Probate  Acte  and  "The  Bankruptcy  Act,  1861,"  shall,  on 
and  from  the  1st  day  of  January)  1868,  cease  to  be  used,  and  in 
lieu  thereof  the  following  shall^  on  and  from  such  day,  be  the 
Rules,  Orders  and  Forms  in  force  and  used  in  the  said  courts. 

Interpretation. 

In  the  following  Rules  and  Orders  the  words  "  home  court " 
shall  mean  the  court  from  which  process  is  originally  issued ; 
and  the  words  "  foreign  court "  shall  mean  the  court  of  the 
district  into  which  process  is  issued  frt>m  another  court ;  and 
the  words  "  home  district "  shall  mean  the  district  of  the  home 
court ;  and  the  words  "  foreign  district "  shall  mean  the  district 
of  the  foreign  court ;  and  the  words  "  on  oath  "  shall  mean  "  on 
oath  viva  voce  or  by  affidavit ;"  and  the  words  "return-day  " 
shall  mean  "  the  return-day  of  the  summons ;"  and  the  word 
"  treasurer "  shall,  where  there  is  no  treasurer  of  the  court, 
mean  the  superintendent,  for  the  time  being,  of  the  county  court 
department  of  the  treasury ;  and  the  wor&  "  dear  days  "  shall 

P.N.  G  o 
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mean  that  in  all  cases  in  which  any  particular  number  of  days 
is  prescribed  for  the  doing  any  act  or  for  any  other  purpose,  Ae 
same  shall  be  reckoned  exclusive  both  of  the  first  and  of  the  bet 
day  ;  and  unless  there  be  something  in  the  context  iBoonastoi 

9  &  10  Vict      therewith,  the  provisions  of  s.  142  of  9  &  10  Vict  c  95,  d*ll 

c,  95,  ^  142.      apply  to  the  interpretation  of  these  rules. 

Sittings  of  the  Court. 

9  &  10  Vict.  1.  Every  judge  shall  appoint  the  days  and  hours  for  holdii^ 

c.  95,  a.  56.        his  courts ;  and  a  notice  of  the  day  and  hour  on  whidi  etch 

court  will  be  holden  shall,  three  calendar  months  before  tiie 

holding  thereof,  be  affixed  in  some  conspicuous  place  in  the 

court-house  and  in  the  registrar's  office ;  and  wheneva*  my  day 

or  hour  so  appointed  for  holding  the  court  shall  be  altered, 

notice  of  such  alteration  shall  immediately  be  affixed  in  like 

manner ;  but  any  judge  may  from  time  to  time  hold  additioni 

and  adjourned  courts. 

90  &  81  Vict.        2.  No  r^istrar  shall  act  under  sections  16  and  17  of  30  &  31 

c.^142,  88. 16,     Vict  c  142,  on  any  day  upon  which  the  judge  does  not  sit  at 

^*'  the  court 

3.  Two  courts  shall  not  be  holden  before  the  same  judges 
one  day,  unless  with  the  consent  of  the  lord  chaacdlor;  bat 
this  rule  shall  not  apply  to  the  holding  of  an  adjourned  cwni. 

Infant. 

9  &  10  Vict.  4.  Where  an  infimt  applies  to  enter  a  plaint  for  any  canse  of 

c  96,  8.  64.  action  (other  than  for  wages  or  piece-work,  or  for  work  as  • 
servant)  he  shall  procure  the  attendance  of  a  next  friend,  attbe 
office  of  the  r^istrar,  at  the  time  of  entering  the  plaint ;  and  no 
plaint  shall  be  entered  until  the  next  friend  has  undertaken,  in 
the  form  set  forth  in  the  schedule,  to  be  r^ponsible  for  co^ 
who,  on  entering  into  such  undertaking,  shall  be  liable  in  ^ 
same  manner  and  to  the  same  extent  as  if  he  were  a  piaiitif 
in  an  ordinary  suit ;  and  the  cause  shall  proceed  in  the  mme  of 
the  in&nt  by  such  next  friend,  and  the  undertaking  shall  be 
filed  by  the  registrar ;  but  no  order  of  the  court  shall  be  nec»- 
sary  for  the  appointment  of  such  next  friend.  If  the  plainnff 
fail  in,  or  discontinue  his  suit,  and  do  not  pay  ib&  ameont  of 
costs  awarded  by  the  court  to  be  paid  by  him  to  the  defendant, 
proceedings  may  be  taken  for  the  recovery  of  such  amount  fiiBn 
the  next  friend  as  for  the  recovery  of  any  debt  ordered  to  be 
paid  by  the  court 

Registrar's  Duties. 

5.  The  offices  of  the  county  courts  may  from  time  to  UBt 
be  closed  by  special  order  of  the  lord  chancellor  on  sudi  days  ^ 
may  be  mentioned  in  any  such  order. 

6.  The  registrar  shall  keep  an  office  at  eadi  plaoe  wha«  <ke 
court  of  which  he  is  xegistrar  is  holden,  and  sndi  office  shali  be 
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kept  open  every  day  from  ten  o'clock  in  the  morning  nntil  four 
o'clock  in  the  afternoon,  except  on  Christmas-day,  Grood  Friday, 
the  Saturday  next  after  Good  Friday,  or  any  day  appointed  by 
royal  proclamation  for  a  public  fast,  humiliation  or  thank^iring^ 
and  except  also  on  Saturdays,  on  which  day  the  office  ijiay  be 
closed  at  one  o'clock  in  the  a^moon ;  provided,  that  where 
Saturday  is  the  market  day  of  the  town  in  which  the  court 
is  holden,  the  office  shall  not  be  so  closed,  but  may  be  closed  at 
one  o'clock  on  some  other  day  of  the  week  instead  of  Saturday, 
which  day  shall  be  fixed  upon  for  such  purpose  by  the  judge, 
and  shall  not  afterwards  be  changed  except  by  his  leave  :  pro- 
vided that  an  office  need  not  be  kept  open  in  more  than  one 
place  within  the  distiict  of  a  court,  although  the  court  is  holden 
at  more  than  one  place  within  the  district,  unless  the  lord 
chancellor  shall  otherwise  ordw :  provided  also,  that  during 
the  days  on  which  in  such  district  the  court  is  held  in  any  place 
other  than  in  l^e  place  where  the  registrar's  office  is  situate,  or 
on  which  an  office  is  open  at  such  other  place,  the  office  may  be 
closed  on  such  days  in  the  place  in  whieh  the  office  is  required 
generally  to  be  kept  open. 

7.  The  r^istrar  shall  keep  the  books  in  the  forms  h^etofore  9  &  10  Vict, 
in  use ;  and  every  entry  in  such  books  shall  have  a  number  pre    ^'  ^^>  b.  27. 
fixed,  corresponding  with  the  number  of  the  plaint  to  which 

&e  entry  relates. 

8.  Whenever  the  registrar,  or  his  lawful  deputy,  is  absent  9  &  10  Vict, 
from  the  sitting  of  a  court,  the  judge  shall  appoint  a  deputy  to  <^-  ^^»  8-  26. 
act  on  behalf  of  the  registrar ;  and  an  entry  of  such  appoint- 
ment and  the  cause  of  such  absence  (if  known)  shall  be  made  on 

the  minutes  of  the  court. 

9.  Whenever  a  registrar  appoints  a  deputy,  the  reason  of  Ibid, 
such  appointment  shall  be  entered  on  the  minutes  of  each  com-t 

for  which  such  deputy  acts. 

10.  The  registrar  of  the  court  shall  issue  all  summonses  and 
warrants  to  the  bailiff  forthwith  after  the  plaints  are  entered  or 
warrants  applied  for. 

11.  Where  a  summons  is  required  to  be  served  in  a  foreign 
district  the  r^istrar  shall  transmit  the  same  and  a  copy  thereof 
to  the  bailiff  of  the  foreign  court  on  the  same  day  as  Ae  plaint 

is  entered,  with  a  letter  according  to  the  form  in  the  schedule,  Ihrm,  6. 
miless  the  judge  of  the  home  court  shall  order  the  sununons  in 
that  particular  case  to  be  served  by  the  bailiff  of  the  home  court ; 
«nd  if  the  sununons  be  returned  to  the  registrar  by  the  bailiff 
of  the  foreign  coiurt,  not  served,  the  registrar  shall  forthwith 
give  notice  to  the  plaintiff  of  such  non-service. 

12.  The  registrar  shall  in  all  cases  where  by  these  rules  par- 
ticulars are  required,  annex  to  the  sununone  a  copy  of  the  R^,  *3. 
plaintiff's  particulars,  sealed  with  the  seal  of  the  coiut ;  and 

«hall  also  make  and  deliver  to  the  bailiff  a  true  copy  of  the 
summons. 

13.  The  registrar  shall  send  the  letter  mentioned  in  the  last  80  1^  81  Vict. 

G  o  2  c.  1*2,  i.  2. 
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paragraph  of  nect.  2  of  80  &  31  Vict.  c.  142,  to  the  name,  de- 
scription, and  address  of  the  plaintiff  as  given  in  the  affidavit. 

1 4.  The  registrar  shall  enter  in  the  **  notice  book  "  all  notices 
and  letters  sent  by  him,  and  all  particulars  required  by  the  form 
of  such  book. 

1 5.  Moneys  to  be  paid  into  court  under  the  order  of  the  judge 
may  be  so  paid,  during  office  hours,  on  every  day  on  which 
such  office  is  open. 

19  &  20  Vict.  16.  Searches  may  be  made  and  the  money  to  which  suitors 
c.  108,  8.  45.  are  entitled  shall  be  paid  out  upon  demand  (in  cash  if  required) 
on  three  days,  at  the  least,  in  each  week,  such  days  to  be  fixed 
by  the  registrar  from  time  to  time,  with  the  approbation  of  the 
judge,  and  to  be  printed  or  written  on  the  plaint  note  :  provided 
that,  for  the  purpose  of  enabling  the  registrar  to  furnish  the 
list  of  balances  in  the  ledgers  according  to  the  requirements  of 
the  commissioners  of  her  majesty's  treasury,  no  searches  shall 
be  made  or  money  paid  out  of  court  during  one  week  in  each 
year,  of  which  week  due  notice  shall  be  affixed  in  some  con- 
spicuous place  in  the  office  of  the  registrar. 
9  &  10  Vict.  17.  Whenever  money  is  paid   into  or  deposited  in   court, 

iQ^jt' 9n^vvf     whether  before  or  after  judgment,    an    acknowledgment    in 
c  108  8  45       writing  of  such  payment  or  deposit  shall  be  given  on  the  sum- 

'  '  mons  or  on  the  order. 

9  &  10  Vict.  18.  All  the  books  of  the  court,  including  the  bankers'  book 

c.  95,  8.  27.        and  cash  book,  shall  at  all  times  be  open  to  the  inspection  of  the 
treasurer. 

19.  No  registrar,  deputy  registi*ar,  r^istrar's  clerk,  bailiff, 
broker,  or  other  officer  of  the  court,  and  no  partner  or  clerk  of 
any  such  officer,  shall  on  account  of  suitors,  sign  the  ledger,  or 
any  other  book,  or  receive  money,  or  otherwise  act  as  an  agent 
for  that  purpose. 

20.  No  registrar,  deputy  registrar,  registrar's  clerk,  bailiff, 
broker,  or  other  officer  of  the  court,  or  any  practising  attorney, 
or  clerk  of  such  attorney,  shall  become  sm^ety  in  any  case  where, 
by  the  practice  of  the  court,  security  is  required. 

High  Bailiff's  Duties. 

9  &  10  Vict.  21.  Whenever  the  high  baiUff  does  not  attend  any  sitting  of 

c.  95,  8. 88.        the  court,  the  cause  of  his  absence  shall  be  entered  by  the 
r^istrar  on  the  minutes  of  the  next  succeeding  court. 

Ibid.  22-  "^^6  ^g^  bailiff  shall  keep  books  and  make  retiu*ns  in  the 

forms  heretofore  in  use. 

Ibid.  2^,  The  high  bailiff  or  a  sub-bailiff  of  the  court  shall  attend 

for  the  purpose  of  receiving  smmnonses,  or  for  the  performance 
of  other  duties,  at  the  office  of  the  registrar  once  at  least  every 
day ;  and  shall  compare  and  examine  the  copy  of  each  summons 
delivered  to  him  by  the  registrar,  so  as  to  enable  him  to  prove 
its  correctness. 

24.  The  office  of  the  high  bailiff  of  a  county  court,  in  which 
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the  plaints  entered  shall  exceed  six  thousand  in  the  jear,  shall 
be  open  to  the  public  for  the  purpose  of  answering  inquiries, 
giving  information,  or  for  any  other  purpose  connected  with  the 
duties  of  the  bailiff  during  the  same  hours  as  the  office  of  the 
registrar  of  the  court  is  to  be  kept  open. 

25.  The  high  bailiff  shall  serve  or  cause  to  be  served  process  9  &  10  Vict, 
sent  to  him  for  service  from  other  courts.  c.  96,  as.  61, 62. 

26.  If  the  service  of  the  summons  has  been  personal,  the  9  &  10  Vict, 
bailiff  who  served  the  same  shall  indorse  on  the  copy  of  the  c.  95,  s.  88. 
summons  dehvered  to  him  by  the  registrar  the  fact  and  mode  of 

such  service ;  and  if  the  service  has  not  been  personal,  he  shall 
indorse  on  the  copy  of  the  summons  the  statement  which  has 
been  made  by  the  person  to  whom  the  summons  was  delivered, 
or  other  circumstances  from  which  it  may  be  inferred  that  the 
service  of  the  summons  has  come  to  the  knowledge  of  the  de- 
fendant, and  if  the  summons  has  not  been  served,  the  bailiff 
shall  indorse  on  such  copy  the  feet,  and  the  reason  of  such  non- 
service,  and  shall  deliver  it  to  the  registrar  with  the  list  of  smn-  Fitrm,  9. 
mouses  hereafter  mentioned,  unless  the  judge  shall  otherwise 
order,  and  such  copy  shall  be  produced  at  the  time  of  the  trial 
by  the  registrar  or  high  bailiff,  as  the  judge  may  require. 

27.  Where  the  summons  is  required  to  be  served  in  a  foreign  9  &  10  Vict, 
district  by  the  bailiff  of  that  district,  he  shall,  eight  clear  days  c.  95,  s.  62. 
at  least  before  the  return-day,  transmit  the  copy  thereof  to  the 
registrar  of  the  home  court,  with  an  affidavit  of  such  service,  if 

the  summons  has  been  served,  and  if  it  has  not  been  served,  he  Form,  28. 
shall  return  the  smnmons  with  an  affidavit  stating  why  it  has 
not  been  served ;  and  the  affidavit  shall  state  the  same  particu- 
lars as  to  service  or  non-service  as  are  required  to  be  indorsed 
on  a  smnmons ;  and  if  such  affidavit  be  defective,  the  bailiff  RuU^  26. 
shall  amend  the  same  at  his  own  expense,  in  conformity  with 
the  direction  of  the  judge  of  the  home  court. 

28.  Where  the  bailiff  n^lects  to  return  to  the  registrar  of  the 
home  court  the  copy  of  the  summons  with  the  affidavit  annexed, 
within  the  time  above  prescribed,  the  judge  of  the  home  court 
may  make  an  order  directing  the  bailiff  of  the  foreign  court  to 
pay  to  the  plaintiff  such  sum  as  the  judge  may  think  reasonable, 
as  compensation  for  the  loss  of  time  and  expense  caused  to  the 
plaintiff  by  the  neglect  of  the  bailiff,  and  a  memorandum  of  such 
order  shall  be  made  in  the  minute  book,  and  the  registrar  of  the 
home  court  shall  transmit  to  the  bailiff  of  the  foreign  court  a 
notice  in  the  form  annexed,  and  if  the  bailiff  shall  not  remit  to 
the  registrar  of  the  home  court  the  sum  directed  by  the  order 
to  be  paid,  the  registrar  shall  transmit  to  the  treasurer  of  the 
foreign  court  a  copy  of  the  notice,  certifying  thereon  the  neglect 
of  the  bailiff  to  pay  the  money  as  required,  and  the  treasurer 
shall  deduct  such  sum  from  any  payment  he  may  thereafter 
make  to  the  bailiff. 

29.  Seven  clear  days  before  the  day  of  holding  any  court  the  9  &  10  Vict. 
high  bailiff  shall  deliver  to  the  registrar  a  list  of  all  summonses  ^  ^>  "•  ^* 
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on  plaints  before  judgment,  issued  to  him,  returnable  at  such 
court,  and  such  return  shall  state  the  mode  of  service  or  the 
cause  of  non-service  of  each  simmions,  and  the  high  bailiff  shall, 
at  the  same  time,  unless  the  judge  shall  otherwise  order,  d^ver 
to  the  registrar  the  copy  of  every  such  summons  which  has  been 
served,  and  the  summons  itself  when  not  served. 

30.  Where  a  summons  has  not  been  served,  and  the  summons 
remains  in  the  hands  of  the  bailiff,  he  shall,  at  the  time  of 

.  J^tn,  9.  making  out  the  list  aforesaid,  give  notice  to  the  plaintiff  of  the 

fact  of  such  non-service  in  the  form  set  forth  in  the  schedule. 

31.  In  all  cases  where  a  summons  cannot  be  served  personally, 
it  shall  be  left  at  the  house  or  place  of  dwelling  or  place  of  busi- 

Ibrm,  10.  ness  of  the  defendant  mentioned  therein,  unless  tlie  baihff  shall 

ascertain  that  the  defendant  has  removed  to  some  other  place 
within  the  district ;  and  whenever  the  bailiff's  return  of  service 
of  such  sunmions  shall  make  it  doubtful  whether  the  service  will 
be  held  sufficient,  the  high  bailiff  shall  send  the  plaintiff  a  notice 
in  the  form  in  the  schedule. 

32.  The  high  bailiff  shall  enter  in  the  "order  book"  all  orders 
for  the  payment  of  money  or  costs,  or  both,  which  he  shall-  have 
received,  and  the  date  on  which  he  shall  have  caused  the  same 
to  be  posted. 

9  &  10  Vict.  33.  The  high  bailiff  shall  enter  in  the  high  bailiff's  "warrant 

c.  96,  88.  33       book  "  every  warrant  which  he  has  been  required  to  execute,  and 
*"*^  ^*  shall  state  from  time  to  time  therein  what  he  shall  have  done 

under  each  warrant,  and  if  the  same  be  not  executed  within  ono 
calendar  month  from  the  day  of  its  delivery  to  him,  why  it  was 
not  executed ;  and  the  high  bailiff  shall,  at  all  reasonable  times, 
give  to  a  suitor  every  information  that  he  may  reasonably  require 
as  to  the  execution  or  non-execution  of  any  warrant  which  has 
been  issued  at  his  instance. 

34.  Every  bailiff  levying  or  receiving  any  money  by  virtue  of 

any  process  issuing  out  of  the  court  of  which  he  is  bailiff,  shall, 

within  twenty-four  hours  from  the  receipt  thereof,  pay  over  the 

same  to  the  registrar  of  such  court,  and  shall  file  such  process 

and  retain  the  same  in  his  custody. 

9  &  10  Vict  35.  Whenever  a  warrant  required  to  be  executed  in  a  forei^^n 

c.  95,  88. 83        district  has  not  been  executed  within  one  calendar  month  from 

and  104.  ^^  ^j  ^f  |^  delivery,  the  bailiff  of  the  foreign  court  shall,  on 

Form,  167.        the  day  after  the  termination  of  such  noonth,  make  a  return  to 

the  registrar  of  the  home  court  of  what  he  shall  have  done  under 

such  warrant,  and  why  it  has  not  been  executed,  and  when  the 

same  warrant  has  not  be^i  executed  during  the  time  it  is  in  force 

such  baiUff  shall  return  the  same  to  the  registrar  of  the  home 

court  within  twenty -four  hours  fr*om  the  expiration  of  such  time, 

and  shall  indorse  on  such  warrant  the  reason  why  the  sMne  could 

not  be  executed,  and  he  shall  sign  such  indorsement,  but  the 

bailiff  shall  return  such  warrant  to  the  home  court  at  any  time, 

although  unexecuted,  if  he  shall  be  directed  so  to  do  by  the  rc- 
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gistrar  of  the  home  court,  or  shall  give  such  information  as  such 
registrar  may  require  in  the  matter  of  the  warrant 

Plaint. 

36.  Where  it  shall  appear,  on  an  application  for  the  entry  of 
a  plaint,  that  the  plaintiff  does  not  reside  in  England,  the  plaint 
sludl  not  be  entered  until  security  for  costs,  by  deposit  of  money 
or  otherwise,  shall  have  been  given  to  the  satisfaction  of  the 
registrar. 

37.  Every  plaint  shall  be  entered  in  the  "plaint  book"  before  9  &  10  Vici. 
issuing  the  summons.  c.  95,  s.  59. 

38.  Where  the  plaintiff  is  unacquainted  with  the  defendant's 
christian  name,  the  defendant  may  be  described  by  his  surname, 
or  by  his  surname  and  the  imtial  of  his  christian  name,  or  by 
sudi  name  as  he  is  generally  known  by,  and  the  defendant  may 
be  so  described  in  the  summons;  and  in  the  event  of  the  plaintiff 
or  defendant  not  appearing,  the  proceedings  under  sects.  79  and 

80  of  9  &  10  Vict.  c.  95,  may  be  taken  as  if  the  true  christian  9  &  10  Vict. 
name  and  surname  had  been  stated  in  the  summons,  and  all  sub-  c-  95,  ss.  79 
sequent  proceedings  thereon  may  be  taken  in  conformity  with  "^^  ^' 
such  description,  but  without  prejudice  to  any  amendment  made 
at  any  future  time  by  direction  of  the  judge. 

39.  Where,  under  sect.  1  of  30  &  31  Vict  c.  142,  the  leave  30  &  81  Vict 
of  the  judge  or  registrar  is  required,  a  plaint  shall  not  be  entered  c.  142,  8. 1. 
imless  the  judge  or  registrar  shall  be  satisfied,  by  statement  on 

oath  or  affidavit,  or  statutory  declaration  of  the  plaintiff,  or  of 
some  other  person  on  his  behalf,  that  the  defendant,  or  one  of 
the  defendants,  has  within  the  then  last  six  calendar  months 
dwelt  or  carried  on  business  in  the  district  of  the  said  court,  or 
that  the  cause  of  action  or  suit  arose  wholly  or  in  part  within 
the  said  district 

40.  Where  a  plaintiff  requires  a  summons  to  issue  in  the  form  30  &  31  Vict, 
contained  m  schedule  (B)  to  30  &  31  Vict  c.  142,  he  may  at  c- 1^2, 8.  2. 
the  time  of  the  filing  of  the  affidavit,  delivei*  to  the  registrar  a  Form^.i,  11. 
statement  in  writing,  signed  by  himself  or  his  attorney,  stating 

that  he  will  serve  the  summons  by  himself,  his  attorney,  or  by 
some  clerk  or  servant  in  the  permanent  employ  of  himself  or  his 
attorney,  and  it  shall  be  served  accordingly;  but  in  default  of 
such  notice  the  summons  shall  be  served  by  a  baihff  of  a  county 
coiui;. 

41.  Where  the  plaintiff  does  not  require  the  order  upon  the  80  &  81  Vict, 
judgment  to  be  for  payment  forthwith,  he  shall,  at  the  time  of  ^-  ^*2»  *•  ^' 
the  entry  of  the  plaint,  deliver  to  the  registrar  a  statement  in 

writing,  signed  by  himself  or  his  attorney  or  agent,  of  the  time 
or  times  at  which,  and  of  the  instalments,  if  any,  by  which,  he 
consents  to  accept  payment,  together  with  as  many  copies  of 
such  statement  as  there  are  defendants ;  and  a  copy  of  such 
statement,  sealed  with  the  seal  of  the  court,  shall  be  annexed  Fbrm,  U. 
to  the  summons  and  served  therewith. 
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SO  &  81  Vict.        42.  Where  a  plaintiff  requires  the  summons  to  be  served 
c.  142, 8.  2.        otherwise  than  by  a  bailiff,  the  registrar  shall  enter  the  plaint 

and  deliver  the  summons  to  the  plaintiff  for  service  forthwith, 

if  so  required. 

Particulars, 

9  &  10  Vict.  43.  On  entering  the  plaint,  the  plaintiff  shall,  in  aU  cases  where 

c.  95,  8.  59.        the  sum  sought  to  be  recovered  shall  exceed  forty  shillings, 
or  where  the  smnmons  is  to  issue  in  the  form  contained  in 
80  &  31  Vict,    schedule  (B)  of  30  &  31  Vict,  c  142,  deliver  at  the  office  of  the 
c.  142, 8.  2.        regbtrar  as  many  copies  of  a  statement  of  the  particulars  of  his 
demand  or  cause  of  action  as  there  are  defendants,  and  an  addi- 
tional copy  to  be  filed,  and  where  the  demand  exceeds  fifty 
pounds,  but  the  plaintiff  desires  to  abandon  the  excess  or  to 
9  &  10  Vict      admit  a  set-off,  and  sues  in  a  county  court  for  the  residue,  the 
lo^j^'  5n^*-        abandonment  or  the  admission  of  the  set-off  shall  be  entered  on 
c  108  8  24       *^®  particulars  before  service ;  and  in  all  cases  the  particulars 
'  '     '      shall  be  deemed  part  of  the  smnmons. 

8  &  9  Will.  8,       44.  In  actions  for  penalties  to  secure  the  performance  of 
<^'  li-  covenants,  within  the  meaning  of  the  8  &  9  Will.  3,  c.  11,  the 

plaintiff  shall  deliver  particulars  of  the  breaches  on  which  he 
relies,  in  the  same  manner  as  required  by  the  last  rule,  which, 
when  delivered,  shall  be  deemed  part  of  the  summons ;  and  if 
the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, judgment  shall  be  entered  for  the  penalty,  where  the 
penalty  does  not  exceed  the  amount  over  which  the  court  has 
jurisdiction,  and  where  the  penalty  does  exceed  such  amount, 
then  for  the  amount  over  which  the  court  has  jurisdiction,  and 
an  entry  shall  be  made  on  the  minutes  of  the  damages  awarded 
to  the  plaintiff,  and  execution  may  issue  for  the  amount  of  such 
damages  ;  and  in  case  of  subsequent  breaches,  the  plaintiff  may 
enter  a  plaint  and  sue  out  a  summons  in  the  nature  of  a  scire 
facias  on  such  judgment,  and  shall  deliver  particulars  of  such 
subsequent  breaches  in  the  manner  before  mentioned,  and  which 
shall  be  deemed  part  of  such  sunmions. 

45.  If  the  amount  claimed  in  any  case  include  a  fraction  of  a 
penny,  such  fraction  shall  not  be  entered  in  the  books  of  the 
court,  and  judgment  shall  not  be  given  for  such  fraction. 

Plaint  Note. 

9  &  10  Vict.         46.  At  the  time  of  entering  the  plaint,  the  registrar  shall  give 
c.  95,  8. 59.        to  the  plaintiff,  or  his  attorney  or  agent,  a  note  under  the  seed  of 

the  court,  according  to  the  form  in  the  schedule ;  and  no  money 
shall  be  paid  out  of  court  to  the  plaintiff  or  his  attorney  or 
agent,  unless  on  production  of  such  note,  provided  that  in  the 
event  of  such  note  being  lost  or  destroyed  no  money  shall  be 
paid  to  any  person  unless  it  be  proved  on  oath  to  the  satisfaction 
of  the  registrar  that  the  person  applying  is  the  plaintiff  or  his 
agent  auuiorized  in  that  behalf. 
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Summons  to  appear  to  a  Plaint, 

47.  The  summons  to  appear  to  a  plaint  shall  be  in  the  form  9  &  lo  Vict. 
set  forth  in  the  schedule,  and  shall  be  dated  of  the  day  on  which  c.  95,  s.  59. 
the  plaint  was  entered,  and  the  date  thereof  shall  be  the  com-  jPbrm,  7. 
mencement  of  the  suit. 

48.  Such  smnmons  maj  be  returnable  either  at  the  next  court 
after  the  entry  of  the  pliant,  or  by  leave  of  the  court  or  regis- 
trar at  any  subsequent  court  to  be  held  within  three  calendar 
months. 

49.  Where  a  summons  is  issued  by  leave  of  the  judge  or  80  &  81  Vict, 
registrar,  the  words,  "  by  leave  of  the  court "  or  "  by  leave  of  c.  142,  8.  2. 
the  registrar,"  as  the  case  may  be,  shall  be  written  on  the  &ce  Mule,  29. 

of  the  smnmons. 

50.  Where  a  summons  has  not  been  served,  successive  sum-  Successive 
mouses  may  be  issued  without  entering  a  new  plaint;  unless  summonses, 
the  non-service  has  been  caused  by  the  fact  of  the  defendant's 

having  removed  from  the  address  given  before  the  entry  of  the 
plaint,  or  of  the  plaintiff  having  given  a  wrong  or  insufficient 
address,  but  if  the  bailiff  shall  ascertain  that  the  defendant  has 
removed  to  some  other  place  within  the  district  of  the  court, 
he  shall  serve  the  summons  at  such  other  *place,  indorsing  on 
the  copy  thereof  the  new  address  ;  and  the  successive  summons 
or  summonses  shall  bear  the  same  date  and  number  as  the  sum- 
mons first  issued,  which  date  and  number  shall  be  written  in  red 
ink  in  the  ^^  plaint  book,"  and  such  summonses  shall  be  a  con- 
tinuance of  the  first  summons ;  provided  that  no  successive 
summons  shall  be  issued  on  a  plaint  which  has  been  entered 
more  than  three  calendar  months. 

Service  of  Summons  to  appear  to  a  Plaint, 

51.  A  summons  to  appear  to  a  plaint,  where  it  is  to  be  served  9  &  10  Vict, 
in  the  home  district,  should,  in  order  to  ensure  its  service,  be  c.  95,  s.  59. 
delivered  to  the  bailiff  at  least  twelve  clear  days,  and  where 

it  is  to  be  served  in  a  foreign  district  fifteen  clear  days  before 
the  return-day,  but  it  shall,  in  either  case,  be  served  at  least 
ten  clear  days  before  the  return-day  thereof ;  provided  that  a 
sunmions  may  be  issued  at  any  time  before  the  return-day,  on 
production  by  the  plaintiff  to  the  r^istrar  of  an  affidavit  show- 
ing that  the  defendant  is  about  to  remove  out  of  the  ordinary 
jurisdiction  of  the  court ;  and  service  of  such  summons  at  any 
time  before  the  return-day  may  be  deemed  good  service,  if  at 
the  hearing  the  judge  is  satisfied  on  the  evidence  on  oath  before 
him,  that  such  party  was  about  to  remove  out  of  the  ordinary 
jurisdiction  of  the  court,  but  in  every  such  case,  whether  such 
proof  be  given  or  not,  the  judge  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  adjourn  the  hearing. 

52.  The  service  of  the  smnmons,  except  in  the  cases  herein-  Ordinary 
after  specially  provided  for,  shall  be  either  personal,  or  by  service, 
dehvering  the  same  to  some  person,  apparently  sixteen  years 
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old,  at  the  hoiL^-e  or  plar-e  of  dwelling,  or  place  of  ho.'iiiiess  of 
the  defen<iant ;  biit  no  place  of  business  ^hall  be  deemed  the 
place  of  bfL^ine*:*  of  the  defen«iant  nniesd  he  shall  be  the  muster 
r/r  one  of  the  martteria  thereof. 
i)n  board  ship.  o3.  Where  a  defen«Lint  is  living  or  servin*^  on  board  oftnj 
ship  or  ve*«el  it  ?«hall  l>e  snUicient  service  to  deliver  the  smn- 
nnon??  to  the  person  on  >K)ard  who  i.^,  at  the  time  of  such  service, 
apparently  in  charjre  of  such  ship  or  vessel. 
In  bfluraclu.  •>4.  Wlierc   a    defen«lant    is    residing   or    qnartered    in   any 

Iwirracks  and  servinjr  her  majesty  as  a  soldier  or  marine  it  shall 
\ye  sufficient  service  to  deliver  the  snmmons  at  the  borradLS  to 
the  adjutant  of  the  corps  or  to  any  officer  or  sergeant  of  the 
company  or  troop  to  which  sach  soldier  or  marine  belongs. 
On  a  priBoner.  55.  Where  a  defemlant  is  a  prisoner  in  a  gaol  it  shall  be 
siiffident  service  to  deliver  the  smnmons  at  the  gaol  to  the 
governor  or  any  person  appearing  to  be  the  head  officer  in 
charge  thereof. 
In  mines.  5G.  Where  a  defendant   is  working   in  any  mine  or   other 

works  nndergronnd  it  shall  be  sufficient  service  to  deliver  the 
summons,  at  the  mine  or  works,  to  the  engine-man,  banks-man, 
or  other  person  apparently  in  charge  of  the  mine  or  works. 
In  a  Innatic  57.  Where  the  defendant  is  employed  and  dwells  in  any  lunatic 

a»ylum  or  gaoL  or  other  public  asylum,  or  in  any  common  gaol  or  house  of  cor- 
rection, it  shall  be  sufficient  service  to  deliver  the  summons  to 
the  gate-keeper  or  lodge-keeper  of  the  asyltma,  gaol  or  house  of 
correction. 
C>n  a  corpo-  ^^'  Service  of  the  summons  may  be  effected  on  a  railway 

ration.  company  or  other  corporation  by  delivering  the  smnmons  to  a 

secretary,  station-master  or  clerk  of  the  defendant  at  any  station 
or  office  of  the  defendant  within  the  district  of  the  court  in 
which  the  smnmons  is  to  be  served. 
Where  hoiue  ^^*  ^^^re  a  defen^nt  keeps  his  house  or  place  of  dwelling 

closed.  or  place  of  business  closed  in  order  to  prevent  a  bailiff  from 

serving  the  summons,  it  shall  be  suffident  service  to  affix  sach 
summons  on  the  door  of  such  house  or  place  of  dwelling  or 
place  of  business. 
Where  ^'  Where  a  bailiff  is  prevented  by  the  violence  or  threats  of 

violence.  the  defendant,  or  of  any  other  person  or  persons  in  concert  with 

him,  from  personally  serving  such  smnmons,  it  shall  be  suffid^it 
service  to  leave  such  simunons  as  near  to  the  defendant  as 
practicable. 
Mast  be  proved      ^''  Where  the  summons  has  not  been  served  personally,  or 
to  have  come     under  the  provisions  of  the  last  four  rules,  and  the  defendant 
to  knowledge,    does  not  appear,  in  person  or  by  his  attorney  or  agents  at  the 
return-day,  the  cause  may  proceed  if  the  judge  or  registrar  is 
satisfied  on  the  evidence  on  oath  before  him,  that  the  service  of 
such  summons  has  come  to  the  knowledge  of  the  defendant 
before  the  return-day,  but  no  such  evidence  shall  be  necessary 
in  the  cases  specially  mentioned  in  the  last  fi[>ur  rules^ 

G2,  Whenever  a  sununons  has  been  served  in  one  of  the  modes 
hereinbefore  mentioned,  but  it  appears  that  it  has  come  to  the 
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knowledge  of  the  defendant  lens  than  ten  clear  days  before  the 
return-day,  the  cause  may,  at  the  discretion  of  the  judge  or 
registrar,  proceed  or  be  adjourned,  whether  the  defendant  ap- 
pears or  not  at  the  hearing. 

63.  The  twelve  rules  preceding  this  rule  shall  not  apply  to 
summonses  issued  under  sect.  28  of  19  &  20  Vict,  c  108,  or 
under  sect.  2  of  30  &  31  Vict  c  142,  or  under  "The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,*'  and  except  where 
otherwise  hereafter  provided. 

64.  Where  a  sunmions  shall  issue  under  sect.  18  of  19  &  20  Metropolitan 
Vict.  c.  108,  or  sect.  3  of  30  &  31  Vict.  c.  142,  the  same  shall  districts. 

be  served  by  the  bailiff  of  the  district  within  which  the  defen- 
dant shall  dwell  or  carry  on  business,  unless  the  judge  shall  in 
each  case  otherwise  specially  order;  provided  that  this  rule 
shall  not  interfere  with  the  general  power,  now  vested  in  the 
bailiff  of  the  court  from  which  the  summons  has  issued,  to  servo 
the'  same  within  five  hundred  yards  of  the  boundary  of  hi» 
district. 

65.  The  above  rules  as  to  the  mode,  but  not  those  as  to  the 
time  of  service  of  summonses  to  appear  to  a  plaint,  shall  apply 
to  the  mode  of  service  of  all  summonses  whatsoever,  except 
where  otherwise  directed  by  statute  or  by  these  rules. 

66.  No  summons,  order,  or  other  process  or  notice,  shall  be  Holidays, 
served  on  Sunday,  Christmas-day,  Good  Friday,  the  Saturday 

next  aftier  Good  Friday,  or  on  any  day  appointed  by  royal 

proclamation  for  a  public  fkst,  humiliation,  or  thanksgiving,  or 

on  days  on  which  the  offices  of  the  courts  shall  be  closed  by  Jlule,  5. 

order  of  the  lord  chancellor ;  but  such  days  shall  be  counted 

in  the  computation  of  the  time  required  by  tibese  rules  in  respect 

of  such  service. 

Objection  to  Jurisdiction, 

67.  A  defendant  intending  to  avail  himself  of  the  power  given  19  &  20  Vict. 
by  sect.  39  of  19  &  20  Vict.  c.  108,  to  object  to  an  action  being  c.  108,  s.  3D. 
tried  in  the  coimty  court,   shall  give  notice  personally  or  by  Ihrm,  42. 
post  of  such  intention  to  the  registrar  and  to  the  plaintiff  five 

clear  days  before  the  retiuTi-day,  according  to  the  form  set 

forth  in  the  schedule ;  and  shall  therein  name  the  parties  whom 

he  proposes  to  be  his  sureties,  or  state  therein  his  willingness  to 

deposit  money  in  lieu  of  giving  security,  and  if  he  shall  fail  to 

give  such  security  or  make  such  deposit  before  the  return-day,  Ihrm  of  bond, 

or  shall  fail  to  give  such  notice  of  hirf  intention  to  object  as  *^- 

aforesaid,  he  shall  not  be  entitled  to  object  to  the  action's  being 

tried  in  the  county  court 

Action  of  Contract  sent  for  Trial  by  Superior  Court, 

68.  Where  a  judge  of  a  superior  court  orders  a  cause  to  be  80  &  81  Vict 
tried  in  a  countv  court  under  sect  7  of  30  &  31  Vict.  c.  142,  c.  142,  s.  7. 
the  plaintiff  shall,  with  the  original  writ  and  the  judge's  order, 

lodge  with  the  registrar  of  the  county  court  named  in  such  order  -R>n»,  21. 
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a  statement  of  the  name,  address,  and  description  of  himself  and 
of  the  defendant,  and  if  the  writ  has  not  been  specially  endorsed 
a  statement  of  the  particulars  of  his  demand  or  cause  of  action, 
and  as  many  copies  of  such  last-mentioned  statement  as  there 
are  defendants  ;  and  thereupon  the  registrar  shall  appoint  a  day 
for  the  hearing  of  the  cause,  and  shall  endorse  on  the  writ  the 
date  of  the  lodgment  thereof  and  of  such  statement,  if  any. 
30  &  31  Vict.        69.  Unless  the  judge  of  the  county  court  shall  otherwise  order, 
c.  142, 8.  7.        any  cause  sent  by  order  of  a  judge  of  a  superior  court  under 
section  7  of  30  &  31  Vict.  c.  142,  to  be  tried  in  a  county  court 
shall  be  heard  on  the  court  day  for  such  county  court  district 
Form  J  22.  for  which  sununonses  on  plaints  are  then  being  made  returnable ; 

and  the  registrar  shall  give  notice  of  the  day  to  the  parties,  by 
post  or  otherwise,  ten  clear  days  before  such  day ;  and  where 
a  statement  of  the  particulars  of  the  plaintiff's  demand  or  cause 
of  action  shall  have  been  lodged,  shall,  with  the  notice,  send  to 
the  defendant,  or  to  each  of  the  defendants  if  more  than  one,  a 
copy  thereof,  sealed  with  the  seal  of  the  court. 

Action  of  Tort  remitted  by  Superior  Court, 

30  &  31  Vict        70.  Where  any  action  of  tort  is  remitted  by  order  of  a  judge 

c.  142,  8. 10.  of  a  superior  court  under  sect.  10  of  30  &  31  Vict  c.  142,  to 
be  tried  in  a  county  court,  the  plaintiff  shall  at  whatever  stage 
of  the  proceedings  such  order  is  made,  with  the  original  writ 

Famty  23.  and  the  judge's  order,  lodge  with  the  registrar  of  the  county  court 

named  in  such  order  a  statement  of  t£e  names,  addresses,  and 
descriptions  of  himself  and  of  the  defendant,  and  a  concise  state- 
ment in  writing,  signed  by  himself  or  his  attorney,  of  his  cause 
of  action,  and  of  the  particulars  thereof,  and  as  many  copies 
thereof  as  there  are  defendants,  and  thereupon  the  registrar 
shall  appoint  a  day  for  the  hearing  of  the  cause,  and  shall 
endorse  on  the  writ  the  date  of  the  lodgment  thereof  and  of 
such  statement. 

71.  Unless  the  judge  of  the  county  court  shall  otherwise 
order,  any  action  of  tort  remitted  by  order  of  a  judge  of  a  supe- 
rior court  under  sect.  10  of  30  &  31  Vict  c.  142,  to  be  tried  in 

Fornif  24.  a  coimty  court,  shall  be  heard  on  the  court  day  for  ^ch  county 

court  district  for  which  summonses  on  plaints  are  then  being 
made  returnable,  and  the  registrar  shall  give  notice  of  the  day 
to  the  parties,  by  post  or  o^erwise,  ten  clear  days  before  sudi 
day,  and  shall,  with  th6  notice  thereof,  send  to  the  defendant,  or 
to  each  of  the  defendants  if  more  than  one,  a  copy  of  the  state- 
ment of  the  plaintiff's  cause  of  action,  sealed  with  the  seal  of 
the  court. 

30  &  31  Vict        72.  Where  in  any  action  for  libel  or  slander  remitted  under 

c.  142,  s.  10.  sect  10  of  30  &  31  Vict  c.  142,  to  be  tried  in  a  county  court, 
the  defendant  intends  to  avail  himself  of  the  provisions  of  sects. 

Fonm,  32,  38.  1  and  2  of  6  &  7  Vict.  c.  96,  he  shall  give  notice  in  writing  of 
such  intention,  signed  by  himself  or  his  attorney,  to  the  regis* 
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trar  five  dear  days  before  the  day  appointed  for  the  trial  of  the 
action. 

Payment  into  Court  before  Judgment. 

73.  Where  the  defendant  is  desirous  of  paying  money  into  9  &  10  Vict. 
court,  it  shall,  except  where  otherwise  expressly  provided,  be  c.  96,  a.  82. 
paid  '^YQ  clear  days  before  the  return-day,  with  court  fees  pro- 
portionate to  the  amount  paid  in,  and  the  attorney's  costs,  if 

any  ;  and  the  registrar  shall,  within  twenty -four  hours  from  the  JFbrm«,  20,  29. 
time  of  such  payment,  send  to  the  plaintiff  notice  thereof  by 
post :  provided,  that  at  any  time  before  the  return-day  the  de- 
fendant may  pay  money  into  court,  with  such  costs  as  aforesaid, 
and  the  registrar  shall  give  notice  thereof  to  the  plaintiff  as 
aforesaid ;  but  where  money  is  so  paid  in  less  than  five  clear 
days  before  the  return-day,  it  shall  be  lawful  for  the  court  to 
order  the  defendant  to  pay  such  costs  as  the  plaintiff  shall  have 
incurred  in  preparing  for  trial,  before  the  notice  of  such  pa}^ent 
was  received  by  him,  or  in  attending  the  court. 

74.  If  the  plaintiff  elect  to  accept,  in  full  satisfaction  of  his  9  &  10  Vict 
claim,  including  costs,  such  money  as  shall  have  been  paid  into  c.  96,  s.  82. 
court  by  the  defendant,  and  shall  send  to  the  r^istrar  and  to 

the  defendant  by  post,  or  leave  at  the  registrar's  office  and  at  Ibrm,  66. 
the  defendant's  place  of  dwelling  or  place  of  business,  a  written 
notice,  stating  such  acceptance,  within  such  reasonable  time 
before  the  return-day  as  the  time  of  payment  by  the  defendant 
has  permitted,  the  action  shall  abate,  and  the  plaintiff  shall  not 
be  liable  to  any  further  costs ;  but  in  default  of  such  notice 
from  the  plaintiff  the  cause  may  proceed. 

75.  Where  a  defendant,  in  an  action  of  libel  remitted  under  80  &  81  Vict, 
sect  10  of  30  &  31  Vict  c.  142,  U>  be  tried  in  a  county  court,  c.  142,  s.  10. 
pays  money  into  court  under  sect.  2  of  6  &  7  Vict.  c.  96,  the 

last  two  rules  shall  apply  to  and  be  observed  with  reference  to 
such  payment  into  court  so  far  as  they  are  applicable. 

Inspection  of  Documents. 

76.  Where  in  any  action  the  plaintiff  or  defendant  is  desirous 
of  inspecting  any  written  or  printed  document  or  instrument  in 
which  he  has  an  interest,  and  to  the  production  of  which  he  is 
entitled  for  the  purposes  of  the  action,  and  which  shall  be  in  the 
possession  or  power  or  under  the  control  of  the  other  party, 
such  plaintiff  or  defendant  may,  five  clear  days  before  the  day 
of  hearing,  give  notice  to  the  other  party,  by  post  or  otherwise, 
that  he  or  his  attorney  desires  to  inspect  any  such  document  or 
instrument,  describing  the  same,  at  any  place  to  be  appointed 
by  the  other  party ;  and  if  such  other  party  shall  n^lect  or 
refxise  to  appoint  such  place,  or  to  allow  such  plaintiff  or  de- 
fendant or  his  attorney  to  inspect  such  document  or  instrument 
within  three  clear  days  after  receiving  such  notice,  the  judge 
may,  in  his  discretion,  on  the  day  of  hearing,  a<^oum  the  cause 
and  make  such  order  as  to  costs  as  he  shall  think  fit 
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-  >v-  -r-i^  T^,  W^n?  a  p*rtT  destires  the  production  of  any  < 

'*-*-■  \.m     •»  v:-7;r»:  >i  ft.^  ilW  prodiiction  of  which  he  is  entitled  for  ifae 

"-^•--H.  .r*  w  ^*:r^>**  of  ,i..M»vefT  OT  Otherwise,  he  shall  make  an  ifidiTit 

^-i^  -*.  .V.  J.  ^t»  ,*   Kvtiaitiai  or  documents  is  or  are  in  the  posseaaooor 

■^  %  ,•"  ,r  *'*•'  or^^>^ite  pftrty,  and  the  registrar  shall,  upon  the 

;, .    .  -X  r.*  >.  «  v^f  the  affidavit  and  a  copy  thereof^  fije  tfaeaS- 

^u  'V  i*c  3*ike  an  order  (annexing  thereto  the  copy  of  the 

».♦*  :»     ■  *  *:a':  itlk  mrty  against  whom  such  applicatioD  is  nKk 

^--^  «.  ^  .1.    i-'>'^  .r  -c  du5.vlavit,  stating  what  documents  he  has  in  hi^ 

-  *<^*.^-.  c  .r  ^  w,»r  relating  to  the  matters  in  dispute,  orwhu 

^    <.n  r>i  4>  s.%  :;w  custody  they  or  any  of  them  are  in,  and 

'i  V  .-!«.r  ^»^-  -  v;*:^^^^  and  if  so  on  what  grounds,  to  the  prodoctioo 

•I  ^11  •>  .*f*  V  >  v;n^^nts  as  are  in  his  possession  or  power;  and 

t    -  'w  ^       -i  w  loh  the  opposite  party  shall  return  sndi  iffi- 

^—"^  >^  .1        1*  -^v  >  .:-t  shrill  be  slated  in  the  order,  which  order  dull 

.•*  >\^--\rt  ^T  O-'tf  Si: :  ff  of  the  court, 

''S.    r'v  Tttr-T  di^ra^nst  whom  such  order  is  made  shall  Mswer 
on  t.^  .l^^•:  *s.w*r>i.:,c  to  the  terms  of  the  order,  and  retnmtbe 
4  •*  .a    **;:.:*  c*::  t  iboreof  to  the  registrar  of  the  court,  by  post 
;•    ^  ;*  T  ...■>*  r^*^.  »-:r  ::  the  lime  stated  in  the  order;  and  the  regis- 

'^u-  ^\4  ^  -*-• -•:i^^:  Att  It  upoQ  receiving  such  affidavit,  file  the 
^:*rt\  ju^»i  n-ur-r.vt  by  pix?t  or  otherwise  to  the  party  makii^ 
•  »•'  1,  c-t  .ti:ac  :a^  ^-M^J  *-^  ^^  affidavit,  sealed  with  the  seal  of 

"^  ^^  >^*rv^  airier  sxK'h  last-mentioned  affidavit  is  fileJ,  the 
•V.-"*  7»a.v  \c  *"^  a;^  iN-aktitm  requires  a  further  order  ih&m, 
"iK'  x,M  *  A -t.t  T^^  lu^-  resristrar  for  such  fiirther  order, and  if 
•.  '..nf  X'  :x*  ?\*::t'r  ot'  taiot  or  law  in  dispute  between  the  parties, 
i'v  --tx'^-r^r  <;  J?,  m^ke  an  order  in  writing,  in  accordance  with 
t  <-  •a.-^N.:  S;?  it"  thxn*  shall  be  any  matter  of  fact  or  law  b 
^*  -v*;v  lvt>»\?^e  the  (lartiets  the  r^strar  shall  transmit  both 
3L"**  aix'-^s  tv.*  the  ju'i^.  who  shall  direct  the  registrar  to  gitf 
ir"(  Av  by  cvv«  ^yr  tHherwi^  to  both  parties  of  a  time  and  place 
^**Mi  ;ird  wherv  he  will  hear  the  application,  and  make  such 
^s-vkT  th^rnx^o  «s  $hiall  be  just. 

ImterropaiarieSn 

TV  Cvwnt^        8Cl  WWre  a  p^rtT  desires  to  interrogate  ike  o^flX»te  ptf*y. 

lUw  l>«  wUow  he  shftll  apfjv  n>  the  registrar  for  leave  to  deliver  interrogattW 

»ll^^  aud  «i|^Hi  makittg  gn»c4i  applioatioo  he  shall  file  an  affidavit  wde 
by  btnuself  mm!  his  attorney,  or  agent,  <Mr  by  leave  of  the  itp?- 
tmr  by  his  attorney  or  agent  only,  stating  that  the  deponed 
belie^*e*  thai  the  party  prwosing  to  ioterrogate  will  deriTf 
viaterial  benefit  in  the  caiiee  frona  the  discovery  which  he  seeks 
and  that  there  is  a  good  cause  of  action  or  d^once  upce  the 

JF^rw^  S9.  merits.     And  upon  such  application  the  registrar  shall  <ider 

that  the  appKeant  may,  within  a  time  to  be  nauoied  in  such  ordir. 
deliver  to  the  opposite  party  interrogatoriee  in  writing  upon  •■7 
matter  as  to  whidi  discovery  may  have  been  sought,  and  shall 
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in  such  order  require  the  party  interrogated  to  answer  the 
questions  in  writing  by  afUdavit,  and  to  return  such  answers  to 
the  registrar  for  filing  within  such  time  to  be  appointed  by  the 
registrar  as  shall  enable  the  party  making  the  application  to  use 
the  answers  so  retiuTied  as  evidence  at  the  hearing. 

81.  Where  the  party  serred  with  the  order  shall  object  to 
answer  the  interrogatories,  or  any  of  them,  he  shall  file  an 
affidavit  stating  his  grounds  for  objecting,  and  that  he  will  be 
]N*epared  to  show  cause  to  the  court  at  the  return-day  against 
his  being  required  to  answer  them. 

82.  Where  a  party  required  to  answer  interrogatories  shall 
successAilly  show  cause  against  an  order  requiring  him  to 
answer  them,  the  judge  may  direct  the  cause  to  proceed,  or  ad- 
journ it  as  he  thinks  fit;  but  if  the  party  objecting  shall  not 
show  sufficient  cause  for  his  objection,  the  judge  may  adjourn 
the  cause  and  make  an  order  for  the  answering  <^  the  interroga- 
tories  by  such  time  and  for  the  payment  of  such  costs  as  he 
may  think  fit. 

Oral  Examination. 

88.  Where  an  order  is  made  under  sect.  63  of  ^  The  Com- 
mon Law  Procedure  Act,  1854,"  it  may  be  in  the  form  given  IWm,  38a- 
in  the  schedule  to  these  rules. 

84.  In  executing  any  order  made  under  sect.  63  of  *<The 
Conmion  Law  Procedure  Act,  1854,"  the  registrar  shall  tran- 
scribe the  answers  given  by  the  witnesses  examined  before  him, 
and  shall  read  over  the  answers  so  transcribed,  and  the  witness 
i^iall  sign  his  name  at  the  foot  thereof,  and  the  registrar  shall 
thereupon  file  the  same  as  the  deposition  of  such  witness. 

Order  by  a  Judge  acting  for  another. 

85.  Where  any  judge  of  county  courts,  acting  for  any  other  80  &  81  Vict, 
judge  of  county  courts  under  sect  20  of  the  30  &  31  Vict.  c.  142, 8.  20. 
c  142,  shall  sign  any  order  or  other  document,  the  registrar 

shall  make  a  memorandum  at  the  foot  thereof  according  to  the 
form  in  the  schedule. 

Withdrawal  by  Plaintiff. 

86.  If  the  plaintiff  be  desirous  of  not  proceeding  in  the  cause, 
he  may  give  notice  thereof  to  the  registrar  and  to  the  defendant 
by  post,  and  after  the  receipt  of  such  notice  the  defendant  shall 
jiot  be  entitled  to  any  further  costs  than  those  incurred  up  to 
the  receipt  of  such  notice,  except  the  costs  of  attending  the 
court  on  the  return-day,  unless  the  judge  shall  otherwise  order. 

Cause  sent  for  Trial  from  a  Superior  Court. 

87.  Where  any  action,  under  sect  26  of  19  &  20  Vict.  c.  108,  19  &  20  Vict. 
is  ordered  to  be  tried  in  a  county  court,  the  registrar  of  the  c*  1^3,  c  26. 
county  court  mentioned  in  the  order  phall  enter  the  same  in  the 
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TDiDute  book  of  the  court  for  hearing  on  the  day  appointed  bj 
the  judge  of  such  court. 

Defences. 

0  &  10  Vict.  88.  Where  the  defendant  intends  to  rely  on  a  set-off,  infiuicy, 

c.  96,  8.  76.  coverture  of  defendant,  a  statute  of  limitation,  or  discharge  of 
defendant  under  a  bankrupt  or  insolvent  act,  the  truth  of  the 
libel  or  slander,  or  an  equitable  or  statutory  defence,  his  notice 
shall  contain  the  particulars  hereinafter  mentioned  with  reference 
to  such  grounds  of  defence  :  provided,  that  in  case  of  non-oom- 
pliance  with  those  rules  which  apply  to  such  grounds  of  defence, 
and  of  the  plaintiff's  not  consenting  at  the  hearing  to  permit  the 
<lefendant  to  avail  himself  of  such  defence,  the  judge  may,  on 
such  terms  as  he  shall  think  fit,  adjourn  the  hearing  of  the 
cause  to  enable  the  defendant  to  give  such  notice. 
r)id.  89.  Where  a  defendant  intends  to  set-off  any  debt  or  demand 

alleged  to  be  due  to  him  by  the  plaintiff  he  shall  give  notice 
Ihrm,  80.  thereof  in  writing  to  the  registrar  of  the  court  and  deliver  to 

liim  a  statement  of  the  particulars  of  such  set-off,  at  least  five 
clear  days  before  the  return-day. 
9  &  10  Vict.  90.  Where  a  defendant  intends  to  rely  on  the  defence  of 

c.  96,  B.  76.        infency,  he  shall  give  notice  thereof  in  writing  to  the  registrar 
Farm,  81.  of  the  court  at  least  five  clear  days  before  the  return-day,  setting 

forth  in  such  notice,  so  far  as  he  is  able,  the  place  and  date  of 
his  birth. 
9&  10  Vict  91.  Where  a  defendant  intends  to  rely  on  the  defence  of 

c.  96,  g.  76.        coverture,  she  shall  give  notice  thereof  in  writing  to  the  r^s- 
Ihrm,  31.  trar  of  the  court  at  least  ^ve  clear  days  before  the  return-day, 

setting  forth  in  such  notice,  so  far  as  she  is  able,  the  place  and 
date  of  marriage,  together  with  the  christian  name  and  sur- 
name of  her  husband. 
9  &  10  Vict.  92.  Where  a  defendant  intends  to  rely  on  the  defence  of  any 

c.  96, 8.  76.        statute  of  limitations,  he  shall  give  notice  in  writing  to  the 
J^Wm,  81.  registrar  of  the  court  at  least  five  clear  days  before  the  return- 

day. 
9  &  10  Vict.  93.  Where  a  defendant  intends  to  rely  on  the  defence  of  a 

c.  96, 8.  76.        discharge  under  any  statute  relating  to  bankrupts,  or  for  the 
relief  of  insolvent  debtors,   he  shall  give  notice  thereof  in 
Ihrm,  81.  writing  to  the  registrar  of  the  court,  at  least  ^ve  clear  days 

before  the  return-day,  setting  forth  in  such  notice  the  date  of 
his  certificate,  discharge  or  final  order,  and  the  court  by  which 
such  certificate,  discharge  or  final  order  was  granted  or  made. 
80  &  81  Vict.        94.  Where  in  any  action  for  libel  or  slander  the  defendant 
c.  142,  8.  10.      relies  as  a  defence  upon  the  fact  that  the  libel  or  slander  is  true, 
Ibrm,  81.  he  shall  give  notice  thereof  in  writing  to  the  registrar  at  least 

five  clear  days  before  the  return-day,  setting  forth  in  such  notice 
that  the  libel  or  slander  complained  of  is  true  in  substance. 
Common  Law        95.  Where  a  defendant  intends  to  rely  on  an  equitable  defence, 
Procedare  Act,  he  shall  give  notice  thereof  in  writing  to  the  registrar  of  the 
1864,  8.  88. 


Digitized  by  VjOOQ  IC 


Defences — Evidence^  465 

court  at  least  five  dear  days  before  the  return  day,  and  shall 
therein  state  the  fact,  constituting  such  equitable  defence. 

96.  When  in  any  action  of  tort  the  defendant  relies  upon  a 
statutory  defence,  he  shall  give  notice  thereof  in  writing  to  the 
registrar  at  least  five  dear  days  before  the  return-day,  and  shall 
mention  the  year,  chapter,  and  section  of  the  statute  on  which 
he  relies. 

97.  In  all  cases  mentioned  in  the  last  nine  rules  the  party 
thereby  required  to  give  the  notice  shall,  unless  otherwise 
expressly  ordered,  at  least  five  dear  days  before  the  return-day, 
deliyer  to  the  registrar  of  the  court  as  many  copies  thereof  as 
there  are  opposite  parties,  and  an  additional  copy  to  be  filed ; 
and  the  registrar  shall,  within  twenty-four  hours  from  the  time 
of  receiving  the  same,  transmit,  by  post,  one  copy  of  such  notice 
to  each  of  the  opposite  parties. 

98.  Where  the  defence  is  a  tender,  such  defence  shall  not  be 
available  unless,  before  or  at  the  hearing  of  the  cause,  the  defen- 
dant pays  into  court  (which  may  be  without  costs)  the  amount 
alleged  to  have  been  tendered. 

99.  The  notice  of  intention  to  defend  or  to  object  to  the 
jurisdiction  of  the  court,  contained  in  Schedule  (B)  to  30  &  31 
Vict.  c.  142,  may  be  given  by  sending  the  same  by  post,  directed 
to  the  registrar  of  the  court  from  which  the  summons  issued, 
provided  the  same  be  posted  in  such  time  as  that  by  the  usual 
course  of  post  the  same  would  be  delivered  at  the  regbtrar's 
office  at  least  six  dear  days  before  the  return-day, 

Evidence. 

100.  Smnmonses  to  witnesses  may  be  issued  without  leave  of  the  9  &  10  Vict 
court,  to  be  served  either  in  the  home  or  in  any  foreign  dbtrict.  c.  96,  s.  86. 

101.  It  shall  be  suffident  if  a  summons  to  a  witness  be  served  Ibrm,  84. 
a  reasonable  time  before  the  actual  hearing. 

102.  Where  either  party  proposes  to  give  a  judgment  of  a 
superior  court  or  any  odier  document,  whether  printed  or  written, 
in  evidence,  he  may,  by  a  demand  in  writing  made  a  reasonable 
tune  before  the  return-day,  require  the  other  party  to  admit 
(saving  all  just  exceptions  to  the  admissibility  of  such  document 
in  evidence)  the  document  to  be  read  in  evidence  without  proof; 
and  if  such  demand  be  not  made  no  costs  of  proving  such  docu- 
ment shall  be  allowed,  unless  the  judge  shall  otherwise  order. 
If  such  demand  be  not  complied  with,  and  the  judge  think  it 
reasonable  that  the  admission  should  have  been  miade,  the  party 
refrising  shall  bear  the  expense  of  proving  such  document  what* 
ever  maybe  the  event  of  the  cause. 

103.  Where  any  documents  are  produced  to  the  court  from 
proper  custody,  they  shall  be  read  without  frirther  proof,  if  they 
appear  genuine,  and  if  no  objection  be  taken  thereto  ;  and  if  the 
admission  of  any  document  so  produced  be  oljected  to,  the  judge 
may  a4Joum  the  hearing  for  the  production  of  the  documents^ 

P.N.  H  H 
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e,  >';,  t  TJ  tiui  nar.:r*  ---f  »*r^'^  £ki:uki  xaj,  »£  CLt  zis^ACiie  ct  ia^t*r  pcrrr, 

Adj^ymrmakemi  of  Camte. 

*  i(  10  V>t.  K>f,  TT^  p»riie*  u>  aiij  fan**,  as  anj  i 

e.  >^,  •,  ^U         M  f:^.^  rm^  BttJ.  '&▼  eott»*«t  anil  wii&aaj  pa^ 
fn^  l<^  prj*tpr.oe  the  hearine  to  fodi  £«beeqi 

/Vm,  r/},  K/i.  Wh«^  a  «an5e  ie  a-ij^rcnied,  dd  order  of  j 

t^*a»l  he  4erve«i  on  either  parrr^  nrJesi*  bj  direetkai  of  tbe  jn^ige. 
]  10,  When  aojthliig  r^-iired  bj  the  practice  of  the  eosrt  to 
h^  *Ujw;  hj  fiither  partr,  before  or  during  the  kearag,  (mi  boC 
been  d^>ne,  the  '}nd^e  naj,  in  his  di^cretkii,  asad  cm  smA  teraa 
aa  he  fthaii  tbiij^  fit,  adjoom  the  hearing  to  enable  the  par^  to 
cfjtuplj  with  the  practice. 

XZk  MVkt.        11 L  If  at  the  retnm^-day,  or  at  any  ady —i  iil  of  the  eoart 

e,  fA,  t.  Vk       At  which  it  ia  retornable,  the  ptatntiff  doea  not  appear,  and  the 

defendant  doea  appear  aiMi  (ioea  not  admit  the  plaimiff*a  ihimind, 

farm^  sa^         the  jn^ige  may,  in  his  diacretioo,  award  to  the  dcfef wlairt  coetB, 

in  the  tame  manner,  and  to  the  mote  amonni,  aa  to  eimnael, 

attome^f  witnetMca  md  other  matten,  aa  if  tiia  caon  had  beea 

trierl,  tmt  no  bearing  fee  shaU  be  charged. 

flOkZX  Viet        1 1^*  Where  a  phunt  has  been  entered  nnder  sect.  2  of  90  Ik 

e,  H2,  f.  7,        31  Vict  c.  142,  and  neither  the  pktntiff  or  defeodant  appear  at 

the  hearing,  the  caose  shall  not  be  ttriK^  ont  mitil  after  dM 

expiration  of  two  calendar  montiis  from  the  retom-day. 

15  k  H  Vict        11^'  ^o  Attomef  shall  be  allowed  to  appear  for  any  peraoo 

c  54,  f,  10«        in  a  eoonlj  oovrty  nntil  he  haa  ngned  a  tM  or  book  to  be  kept 

by  the  regiatrar  for  that  porpoae,  bat  no  fee  shall  be  pajabJe 

ibr  that  purpose,  and  he  shall,  once  in  erery  year,  if  required 
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by  the  registrar,  produce  his  certificate  for  the  year  to  the 
registrar,  who  shall  note  the  fact  on  the  roll. 

114.  It  shall  not  be  necessary  for  either  party,  previous  to 
the  hearing,  to  give  notice  to  the  other,  or  to  the  court,  of  his 
intention  to  employ  a  barrister  or  attorney  to  act  as  his  advocate 
at  the  hearing,  and  the  allowance  of  costs  for  such  barrister  or 
attorney  shall  not  be  affected  by  such  want  of  notice, 

115.  The  provisions  of  15  &  16  Vict.  c.  54,  s.  10,  as  to  the  15  &  16  Vict. 
persons  who  shall  be  allowed  to  appear  for  any  party  in  any  ^*  *^>  ■•  ^^• 
proceeding  in  the  county  courts,  shall  apply  to  all  proceedings 

in  bankruptcy,  and  to  all  other  matters  which  may  come  before 
the  court. 

1 16.  Where  an  in£uit  defendant  appears  at  the  hearing,  and 
names  a  person  willing  to  act  as  guardian,  and  who  then  assents 

so  to  act,  such  person  shall  be  appointed  guardian  accordingly;  jFbrmt,  61,  52. 
but  if  the  defendant  do  not  name  a  guardian,  the  judge  may 
appoint  any  person  in  court  willing  to  become  guardian,  or  in 
default  of  such  person  the  judge  shall  appoint  the  registrar  of 
the  court  to  be  guardian,  and  the  cause  shall  proceed  hereupon 
as  if  another  person  had  been  appointed  guardian,  and  the  name 
of  the  guardian  appointed  shall  be  entered  in  the  form  in  the 
schedule,  and  no  responsibility  shall  attach  to  the  person  so  ap- 
pointed guardian  at  the  instance  of  the  court 

117.  Where  a  plaintiff  avails  himself  of  the  provisions  of  sect  9  &  10  Vict. 
68  of  9  &  10  Vict  c  95,  and  proceeds  against  only  one  or  more  ^  ®^  ■•  ^• 
of  several  persons  jointly  answerable,  the  defendant  or  defend* 

ants  sued  may  avail  himself  or  themselves  of  any  set-off  or  other 
defence  to  which  he  or  they  would  be  entitled  if  all  the  persona 
answerable  were  made  defendants. 

118.  When  at  the  hearing  of  any  plaint  it  shall  appear  that 
an  action  for  the  same  cause  is  pending  in  any  other  court  of 
record,  the  judge  shall  order  the  plaint  to  be  struck  out,  unless 
the  plaintiff  shall  undertake  to  discontinue  the  action  in  such 
other  court  before  a  day  to  be  named,  to  which  the  hearing 
shall  be  adjourned  ;  and,  unless  before  such  adjourned  hearing 
such  action  shall  have  been  discontinued,  the  plaint  shall  then 
be  struck  out. 

Amendment. 

119.  Where  a  person  other  than  the  defendant  appears  at  the  19  &  20  Vict 
hearing,  and  admits  that  he  is  the  person  whom  the  plaintiff  in-  c.  108,  a.  57. 
tended  to  charge,  his  name  may  be  substituted  for  that  of  the 
defendant,  if  the  plaintiff  consents,  and  thereupon  the  cause  shall 

proceed,  as  to  set-off  and  other  matters,  as  if  such  person  had 
been  originally  named  in  the  summons,  and  the  costs  of  the 
person  originally  nmued  as  the  defendant  shall  be  in  the  discre* 
lion  of  the  judge. 

120.  Where  a  party  sues  or  is  sued  in  a  representative  cha- 
racter, but  at  the  hearing  it  appears  that  he  ought  to  have  sued 
pr  becoi  sued  in  his  own  right,  the  judge  may,  at  the  instance  of 

hh2 
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either  party,  and  on  such  terms  as  he  shall  think  fit,  amend  the 
proceedings  accordingly,  and  thereupon  the  cause  shall' proceed, 
as  to  set-off  and  other  matters,  as  if  the  proper  description  of 
the  party  had  been  given  in  the  summons. 

121.  Where  a  party  sues  or  is  sued  in  his  own  right,  but  at 
the  hearing  it  appears  that  he  ought  to  have  sued  or  been  sued 
in  a  representative  character,  the  judge  may,  at  the  instance  of 
either  party,  and  on  such  terms  as  he  shall  think  fit,  amend  the 
proceedings  accordingly,  and  thereupon  the  cause  shall  proceed, 
as  to  set-off  and  other  matters,  as  if  the  proper  description  of 
the  partyhad  been  given  in  the  simmions. 

122.  Where  the  name  or  description  of  a  plaintiff  in  the 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  be 
amended  at  the  instance  of  either  party  by  order  of  the  judge, 
on  such  terms  as  he  shall  think  fit,  and  thereupon  the  cause 
shall  proceed,  as  to  set-off  and  other  matters,  as  if  the  name  or 
description  had  been  originally  such  as  it  appears  after  the 
amen&ient  has  been  made. 

123.  Where  the  name  or  description  of  a  defendant  in  the 
summons  is  insufficient  or  incorrect,  and  the  defendant  appears 
and  objects  to  the  description,  it  may  at  the  hearing  be  amended 
at  the  instance  of  either  party  by  order  of  the  judge,  on  such 
terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall  pro- 
ceed, as  to  set-off  and  other  matters,  as  if  the  name  or  descrip- 
tion had  been  originally  such  as  it  appears  after  the  amendment 
has  been  made ;  but  if  no  objection  is  taken  to  the  name  or 
description,  the  cause  may  proceed,  and  in  the  judgment,  and 
all  subsequent  proceedings  rounded  thereon,  the  defendant  may 
be  named  and  described  in  the  same  manner. 

124.  In  actions  by  or  against  a  husband,  if  a  wife  be  im- 
properly joined  or  omitted  as  a  party,  the  smnmons  may  at  the 
hearing  be  amended  at  the  instance  of  either  party  by  order  of 
the  judge,  on  such  terms  as  he  shall  think  fit,  and  thereupon 
the  cause  shall  proceed,  as  to  set-off  and  other  matters,  as  if  the 
proper  person  hiad  been  made  party  to  the  suit. 

126.  Where  it  appears  at  the  hearing  that  a  greater  number 
of  persons  have  been  made  plaintiffs  ^an  by  law  required,  the 
name  of  the  person  improperly  joined  may,  at  the  instance  of 
either  party,  be  struck  out  by  order  of  the  judge  on  such  terms 
as  he  shall  think  fit,  and  thereupon  the  cause  shall  proceed,  as 
to  set-off  and  otiier  matters,  as  if  the  proper  party  or  parties 
had  alone  been  inade  plaintifis. 

126.  Where  it  appears  at  the  hearing  that  a  less  number  of 
persons  have  been  made  plaintiffs  than  by  law  required,  the 
name  of  the  omitted  person  may,  at  the  instance  of  either  party, 
be  added,  by  order  of  the  judge,  on  such  terms  as  he  shall 
think  fit,  and  thereupon  the  cause  shall  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  persons  had  been  originally 
made  parties ;  and  if  such  person  shall,  either  at  the  hearing  or 
at  some  adjournment  thereof,  personally  or  by  writing,  signed 
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hj  him  or  his  agent,  consent  to  become  a  plaintiff  in  manner 
aforesaid,  the  ju^e  shall  then  pronounce  judgment  as  if  such 
person  had  originallj  been  made  a  plaintiff;  but  if  such  person 
shall  not  consent  to  become  a  plaintiff  in  manner  aforesaid, 
either  at  the  hearing  or  at  the  adjournment  thereof,  judgment 
of  nonsuit  shall  be  entered. 

127.  Where  it  appears  at  the  hearing  that  a  greater  number 
of  persons  have  been  made  defendants  than  bj  law  required, 
the  name  of  the  person  improperly  joined  may,  at  the  instance 
of  either  party,  be  struck  out  by  order  of  the  judge,  on  such 
terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall  pro- 
ceed, as  to  set-off  and  other  matters,  as  if  the  proper  party  or 
parties  had  alone  been  made  defendants,  and  the  cost  of  the 
person  improperly  joined  as  a  defendant  shall  be  in  the  dis- 
cretion of  the  judge. 

128.  Where  two  or  more  persons  are  made  defendants,  and 
«ome  of  them  have  not  been  served,  the  name  or  names  of  the 
defendant  or  defendants  who  have  not  been  served  may,  at  the 
instance  of  either  party,  be  struck  out  by  order  of  the  judge,  on 
such  terms  as  he  shall  think  fit ;  and  thereupon  the  cause  shall 
proceed,  as  to  set-off  and  other  matters,  as  if  the  party  or  par- 
ties whose  name  or  names  have  not  been  struck  out^  had  alone 
been  made  defendant  or  defendants. 

Costs. 

129.  In  all  cases  where  a  plaintiff  claims  a  sum  exceeding  20/.  19  &  20  Vict 
and  recovers  a  sum  not  exceeding  20/.  but  exceeding  6^,  the  c  108,  a.  88. 
scale  upon  which  the  costs  shall  1:^  taxed  shall  be  in  the  dis- 
cretion of  the  court 

130.  The  judge  shall  in  each  case  direct  what  number  of  wit-  9  &  10  Vict 
nesses  are  to  be  allowed  on  taxation  of  costs  between  party  and  c.  96,  s.88. 
partf,  and  their  allowance  for  attendance  shall  in  no  case  exceed 

the  highest  rate  of  the  allowances  mentioned  in  the  scale  in  the 
schedvde. 

131.  In  taxing  the  costs  incurred  in  the  superior  court  pre-  30  &  81  Vict. 
vious  to  the  transmission  of  the  cause  to  the  county  coxxrt  under  c.  142,88.7, 10. 
section  7,  or  10,  of  the  30  &  31  Vict.  c.  142,  the  registrar  shall 

tax  the  same  according  to  the  scale  of  costs  and  fees  in  use 
in  such  superior  court,  the  schedules  of  which  are  annexed  to 
these  rules. 

132.  The  costs  of  witnesses,  whether  they  have  been  ex-  9  &  lo  Virt. 
amined  or  not,  may,  in  the  discretion  of  the  judge,  be  allowed,  c.  95,  ss.  88, 85. 
though  they  have  not  been  summoned. 

133.  Money  paid  into  court  on  a  judgment  shall  be  appro- 
priated first  in  satisfiM^on  of  the  costs,  and  afterwards  in  satis- 
fi^ition  of  the  original  demand. 

134.  Costs  of  warrants  against  the  goods,  whether  executed  9^  10  Vict, 
or  unexecuted  or  unproductive,  shall  be  allowed  against  the  de-  c  96,8.94. 
fendant,  unless  the  judge  shall  otherwise  direct 
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\Zo.  On  the  hearing  of  &  jadgment  smniDoas,  where  %  ^ 
rant  afrain^t  the  goods  has  been  b^ned,  the  ooet?  of  focfa  ^ 
rant  i^hall  not  be  allowed  as  a^rainst  the  ja«igiDent  debtor, 
the  jndge  be  iad-fied  that  there  was  %  reascoable  cmose  for 
wwuing  the  warrant. 

136.  The  co««ts  of  a  judgment  smnmoDs  shall  not  be  allowed 
against  the  judgment  debtor,  unless  some  order  shall  baTe  been 
made  thereon ;  bat  where  an  order  is  made  on  a  jodgment 
summons  the  judge  may,  in  his  discretion,  allow  the  costs  as 
against  the  judgment  debtor,  of  any  preyious  jadgment  sum- 
mfmsea  which  haye  not  been  senred  through  the  judgment 
debtor  haying  eyaded  seryice. 
9  &  10  Virt.  137.  Costs  of  warrants  of  commitment,  whether  execoted  or 

c.Wf,n,l(y^       anexecnted,  shaU  be  allowed  against  the  defendant,  unless  the 

judge  shall  otherwise  direct. 
9  &  10  Virt.  138.  No  possession  fee  shall  be  payable,  where  an  execotioQ 

c.  95,1. 106.        is  paid  out  at  the  time  of  the  leyj ;  but  if  the  officer  shall  neees- 
sarilj  remain  in  possest^ion  more  than  half  an  boor,  and  the 
execution  shall  be  paid  out  on  the  daj  of  leyy,  the  possesaioii 
fee  for  that  daj  shall  be  charged. 
9  &  10  Vict  139.  No  appraisement  is  to  be  made  until  the  fifth  day  <^  the 

c.95,s.]06.  bailiff's  holding  possession  of  the  goods  under  an  execution, 
unless  where  the  goods  are  of  a  perishable  nature,  or  are  sold  at 
the  request  of  the  party  before  the  expiration  of  four  days,  or 
unless  the  goods  are  remoyed« 

Orders. 

140.  Orders  for  payment  of  money  or  costs,  or  both,  and 
orders  of  acljoumment,  when  directed  to  be  senred,  shall  in  all 
cases  be  prepared  by  the  registrar  of  ihe  home  court,  and  de- 
liyered  to  the  bailiff  who  shall  send  them  by  poet  or  otherwise 
to  the  parties  on  whom  they  are  respectiyely  directed  to  be 
serred :  proyided  always,  that  it  shall  not  be  necessary  fw  the 
party  in  whose  &your  any  order  has  been  made  to  proye,  pre- 
viously to  his  taking  proceedings  thereon,  that  it  was  posted  or 
reached  the  opposite  party, 

141.  Where  the  court  gives  leave  to  take  any  ]HX)ceeding,  it 
shall  not  be  necessary  to  draw  up  any  order,  nor  shall  any  order 
be  drawn  up  to  warrant  such  proceeding. 

InstalmentSy  payment  by. 

19  &  20  Vict         142.  When  an  order  is  made  for  the  payment  of  any  sum  of 
c  106,  ■.  45.       money  by  instalments,  such  instalments  shall  be  payable  at  such 
{>eriods  as  the  judge  shall  order;  and  if  no  period  be  men- 
tioned, the  first  shaU  become  due  on  the  jtwenty-dghth  day  from 
^bnpiy  57.  ibB  day  of  making  tiie  order,  and  every  successive  instalment 

shall  become  due  at  a  like  period  of  twenty-eight  dayd  from  the 
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day  of  the  previous  instalments  becoming  due ;  and  such  instal- 
ments shall  be  paid  into  court  in  accordance  with  sect  45  of 
19  &  20  Vict  c  108. 

143.  When  an  order  is  made  for  payment  by  instalments  or 
otherwise,  the  registrar  shall  give  notice  to  the  pUuntiff  by  post, 
in  the  form  set  forth  in  the  schedule,  of  .every  payment  made : 
provided  that  such  notice  shall  not  be  given  where  the  instal-  Mrm,  69. 
ment  does  not  exceed  ten  shillings. 


Jh^oceeding  on  a  Judgment  more  than  Six  Years  Old, 

144.  No  warrant  against  the  goods,  or  judgment  summons, 
Rhall  issue  on  a  judgment  more  t£an  six  years  old,  unless  some  * 
pa3rment  has  been  made  into  court  under  such  judgment  within 
twelve  calendar  months  previously,  or  xmless  by  leave  of  the 
judge,  if  he  is  satisfied  that  the  judgment  creditor  has  used  all 
due  diligence ;  but  no  notice  to  the  defendant,  previous  to  apply- 
ing for  such  leave,  shall  be  necessary,  and  such  leave  shall  be 
expressed  on  the  warrant  or  summons  under  the  seal  of  the 
court 

Attachment  of  Debts, 

145.  WhiN-e  a  plaintiff  is  desirous  that  the  defendant,  if  the  comfON  Law 
defendant   shall   have  judgment  given  against  him,  shall  be  Pbocedubb 
orally  examined,  forthwith  after  the  judgment  shall  have  been  ^<^»  1^^> 
given,  as  to  what  debts  are  due  and  owing  to  him,  the  plaintiff  "*  ^ 

shall,  before  the  cause  is  called  on,  lodge  with  the  registrar  a  Ibrm,  59. 
statement  in  writing  of  the  name,  address,  and  description  of  g^  Order  in 
the  person  or  persons  within  the  ordinary  jurisdiction  of  the  Coandl  at  end 
court  whom  he  considers  are  debtors  to  the  defendant  of  schedule. 

146.  Whi&te  such  a  statement  has  been  lodged  by  a  plainti£^ 
the  defendant,  if  he  shall  have  had  judgment  given  against  him, 
may  be  examined  before  the  court  at  the  request  of  the  plaintiff  as 
to  any  debts  due  and  owing  or  accruing  from  any  person  men- 
tioned in  the  statement  to  die  defendant,  and  if  such  person  be 
then  present,  he  may  be  required  forthwith  to  show  cause  why 
he  should  not  be  ordered  to  pay  into  court,  for  the  benefit  of 
the  judgment  creditor,  such  debts  or  so  much  thereof  as  will 

satisfy  die  judgment  debt,  and  the  court  may  make  an  order  Ibrm,  60. 
for  the  payment  of  such  debts,  or  so  much  thereof  as  will  satisfy 
the  judgment  debt,  and  such  order  shall  be  entered  in  the 
minute  book,  and  may  be  enforced  in  like  manner  as  any  order 
made  in  any  suit  in  the  court ;  and  where  the  garnishee  pays 
the  money  as  ordered,  he  shall  not  be  liable  for  any  costs ;  and 
an  entry  of  the  payment  .shall  be  made  in  the  "cash  book"  and 
"ledger." 

147.  Where  a  plaintiff  has  not  lodged  such  statement,  he 
may,  at  any  time  after  the  judgment,  upon  lodging  with  the 
registrar  of  the  court  in  which  the  judgment  was   given  an 
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affidavit  stating  the  &ct  of  the  judgment,  and  of  its  being  no- 
satisfied,  and  ^t  a  third  person  (hereinafter  called  the  gar- 
nishee) is  indebted  to  the  judgment  debtor,  and  is  resident 
Ihmu  61  62  "^thin  the  district  of  the  court,  enter  a  plaint  in  the  nature  of  a 
63.  '  '  scire  &cias  for  the  amount  of  the  debts  due  to  the  judgment 
debtor  from  the  garnishee. 

148.  The  smnmons  on  the  plaint  shall  be  personally  served 
on  the  garnishee,  and  when  so  served  it  shall  attach  in  the 
hands  of  the  garnishee  all  debts  due,  owing,  or  accruing  from 
him  to  the  judgment  debtor. 

149.  Where  the  garnishee  shall  pay  the  money  into  court  five 
clear  days  before  the  return-day,  he  shall  not  be  liable  f<H*  an^ 
costs  incurred  by  the  judgment  creditor. 

150.  Upon  the  return-day  the  court  shall  determine  as  to  the 
liability  of  the  garnishee,  and  as  to  the  party  by  whom  the  costs 
of  the  proceeding  by  plaint  shall  be  paid,  and  make  an  order 
or  orders  in  accordance  with  such  determination. 

Warrants  of  Eseecution  against  the  Goods. 

9  k  10  Vict.  161.  Warrants  of  execution  against  the  goods  shall  bear  date 

c.  96, 88. 94, 96.  on  the  day  on  which  they  are  issued,  and  shall  continue  in  force 
Ihrmty  70, 71.   for  twelve  calendar  months  from  such  date  and  no  longer. 
9  8c  10  Vict.  1^2*  Where  a  defendant  has  made  default  in  payment  of  the 

c  95, 88. 94, 95.  whole  amount  awarded  by  the  judgment,  or  of  an  instalment 
thereof,  a  warrant  of  execution,  without  leave  of  the  court,  may 
issue  against  his  goods ;  and  such  execution  shall  be  for  the 
whole  amount  of  the  judgment  and  costs  then  remaining  un- 
satisfied, unless,  in  the  case  of  instalments,  the  judge  shall 
otherwise  specially  direct  in  each  case  at  the  time  of  giving 
judgment. 
9  &  10  Vict  1^-  Th®  registrar  shall,  on  issuing  a  warrant  of  execution 

c  95, 1. 94.         against  the  goods,  indorse  on  such  warrant  the  amount  to  be 
levied,  distinguishing  the  amount  adjudged  to  be  paid,  and  Hie 
amount  of  the  fee  for  issuing  the  warrant ;  and  shall  prepare 
and  deliver  to  the  bailifi^  with  the  warrant  a  notice  in  the  form 
Jbrm,  87.  contained  in  the  schedule ;  and  the  bailiff,  upon  levying,  shall 

deliver  such  notice  to  the  party  against  whom  the  execution  has 
issued,  or  leave  the  same  at  the  place  where  the  execution  is 
levied. 

154.  Warrants  of  execution  against  the  goods  may  be  issued 
concurrently  into  one  or  more  districts,  provided  that  the  costs 
of  more  than  one  warrant  shaU  not  be  allowed  against  the  exe- 
cution debtor,  unless  by  order  of  the  judge. 

Judgment  Summons. 

9  &  10  Vict  155.  When  an  application  is  made  by  a  judgment  creditor  for 

c  95, 8. 98.        the  bsue  of  a  judgment  sunmions  the  applicant  shaU  be  asked  to 
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Btate  the  ground  or  grounds  upon  which  he  relies  to  obtain  the 
committal  of  the  judgment  debtor,  and,  after  the  registrar  shall 
have  struck  from  the  form  of  application  for  the  summons  in 
the  schedule  hereunto  annexed  all  the  grounds  therein  men-  JR^mi,  72. 
tioned  upon  which  the  applicant  does  not  rely,  the  form  shall 
be  handed  to  the  applicant,  and  he  shall  be  required  to  read  and 
sign  the  same ;  and  where  the  ground  relied  on  is  not  that  the 
judgment  debtor  has  had  since  the  judgment  the  means  and 
ability  to  satisfy  the  judgment,  then  the  undertaking  in  refer- 
ence to  such  ground  shall  be  struck  out. 

156.  Every  judgment  simunons  shall  be  issued  ten  dear  days 
at  least  before  the  day  on  which  the  judgment  debtor  is  re- 
quired to  appear  to  it,  unless  the  person  entering  the  summons 
shall  at  the  time  of  issuing  it  inform  the  registrar  that  the 
plaintiff  will  be  prepared  at  the  hearing  to  prove  one  of  the 
facts  mentioned  in  the  following  rule,  as  grounds  for  short 
service. 

167.  A  judgment  summons  may  issue  at  any  time,  without  9&  lOTIct 
leave  of  the  court,  except  in  cases  provided  for  either  by  sect  48  c.  95,  s.  98. 
of  19  &  20  Vict.  c.  108,  or  by  Rule  144,  and  shall  be  forth-  ^\^^^^^' 
with  delivered  by  the  registrar  to  the  bailiff,  and  shall  be  served  caw,«8. 48, 
personally  not  less  than  &ye  clear  days  before  the  day  on  which 

the  party  is  required  to  appear  to  such  smnmons,  unless  at  the  Jbrm,  78. 
hearing  the  judge  is  satisfied,  on  the  evidence  on  oath  before 
him,  that  such  party  was  about  to  remove  from  his  dwelling  or 
place  of  business,  or  was  keeping  out  of  way  to  avoid  service, 
in  either  of  which  cases  service  upon  the  party  at  any  time 
before  the  time  appointed  for  the  appearance  of  such  party  shall 
be  sufficient,  but  no  successive  smnmons  shall  be  issued. 

168.  The  hearing  of  judgment  summonses  may  be  adjourned 
from  time  to  time. 

169.  Upon  the  issue  of  a  judgment  smnmons  against  a  party 
the  bailiff  shall  return  into  comi;  any  warrant  of  execution 
against  the  goods  of  such  party  which  may  have  been  bsued 
upon  a  judgment  in  the  cause. 

160.  Where  a  jud^ent  sunmions  is  heard  in  a  court  other  9  &  10  Vict 
than  that  in  which  judgment  was  obtained,  and  the  order  of  c  95,  s.  100. 
such  last-mentioned  court  is  altered  by  the  judge  of  the  court 

in  which  the  judgment  smnmons  is  heard,  all  payments  under 
such  order  shall  be  made  into,  and  execution  thereupon  against 
the  goods  shall  be  issued  by,  the  court  which  alters  the  order. 

161.  Where  a  certified  copy  of  a  judgment  is  obtained,  the 
registrar  shall  make  on  the  minute  of  t£e  judgment  a  memo- 
randum of  having  given  such  certificate,  and  no  warrant  of 
execution  against  the  goods  or  judgment  smnmons  shall  issue 
upon  such  judgment  from  the  court  in  which  the  judgment  was 
obtained,  unless  it  be  shown  to  the  satisfaction  of  the  court  or 
r^strar  that  no  order  has  been  made  against  the  execution 
debtor  in  any  other  court. 
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9  &  10  Vict 
c.  95,  8. 101. 


9  &  10  Vict 
c.  95,  B8. 99, 

101. 

Ihnm,  64,  74. 

9  &  10  Vict. 
C.95,  8. 102. 


-R>rw,76. 


9  &  10  Vict 
c  95,0. 110. 


9  &  10  Vict 
c.95,  8. 104. 


HuleSf  Orders  and  Forms, 
Commitment, 

162.  When  a  defendant  does  not  dwell  or  carry  on  bosiness 
in  the  district  of  the  court  to  which  he  has  been  summoned  to 
appear  to  a  plaint,  he  shall  not  be  liable  at  the  hearing  of  such 
summons  to  be  committed  under  sect  101  of  9  &  10  Vict  c  95, 
whether  he  appears  to  such  sununons  or  not 

163.  In  cases  of  commitment  under  sections  99  or  101  of  the 
9  &  10  Vict  c.  96,  the  amount  of  the  judgment,  and  all  costs 
payable  by  the  defendant,  shall  be  indorsed  on  the  warrant 

164.  When  a  warrant  of  commitment  for  non-payment  of 
money  is  issued  the  defendant  may,  at  any  time  before  his  body 
is  delivered  into  the  custody  of  the  gaol^,  pay  to  the  bailiff  the 
amount  indorsed  on  the  warrant  as  that  on  the  payment  of 
which  he  may  be  dischai^ed;  and  on  receiving  such  amount 
the  bailiff  shall  discharge  the  defendant,  and  shall  within  twenty- 
four  hours  after  receiving  such  amount  pay  over  the  same  to 
the  registrar. 

165.  Where  a  person  is  imprisoned  under  a  warrant  trans- 
mitted under  the  provisions  of  sect.  104  of  9  &  10  Vict  c.  95, 
he  may,  where  the  home  court  is  at  an  inconvenient  distance 
from  the  prison,  pay  into  the  foreign  court  the  amount  indented 
on  the  warrant  as  that  on  ihe  payment  of  which  he  may  be 
discharged,  and  he  shall  be  discharged  out  of  custody  upon  a 
certificate  of  such  payment,  signed  by  the  registrar  of  the  foreign 
court 

166.  Where  a  person  is  imprisoned  under  a  warrant  of  a 
county  court,  and  the  home  court  or  the  home  and  foreign 
court  is  or  are  at  an  inconvenient  distance  from  the  prison,  £e 
gaoler  may  discharge  him  out  of  his  custody,  if  he  shall  see 
fit,  upon  payment  to  him  by  the  prisoner  of  the  total  amount 
indorsed  on  the  warrant  as  that  on  the  payment  of  which  he 
may  be  discharged,  with  a  sum  sufficient  for  transmbsion  by 
the  gaoler  of  such  amount  by  post-office  order  to  the  registrar 
of  t^  home  court 

167.  In  all  cases  of  commitment  for  non-payment  it  should 
be  made  part  of  the  order  of  commitment  that,  on  the  production 
of  a  certificate  signed  by  the  registrar,  stating  that  payment  or 
satUfSeuition  of  the  sum  or  of  £e  instalment  thereof  and  costs 
remaining  due  at  the  time  of  making  the  order  for  commitment, 
together  with  all  subsequent  costs,  has  been  made,  the  de- 
fendant shall  be  discharged  out  of  custody,  without  further 
leave  of  the  judge. 

168.  Warrants  of  commitment  against  the  same  party  may 
be  issued  oonourrently  into  one  or  more  districts;  provided  that 
the  costs  of  more  than  one  warrant  shall  not  be  allowed  against 
such  party,  unless  by  order  of  the  judge. 

Transmission  of  Process  and  Proceeds  of  Warrants  to  and 
from  Foreign  Districts, 

169.  In  all  cases  of  warrants,  whether  against  the  goods  or 
the  person,  to  be  executed  in  a  foreign  district,  the  registrar  of 
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the  foreign  court  shall  immediately  on  the  receipt  of  the  war« 
rant  enter  it  in  "  the  foreign  executions  re-issued  book." 

170.  Where,  by  virtue  of  any  warrant  sent  to  a  foreign  dis-  9  &  10  Vict 
trict,  any  money  shall  have  been  received  by  the  bailiff  of  the  ^  ^^>  ■•  1^* 
foreign  court,  such  bailiff  shall,  within  twenty-four  hours  from 

the  receiving  of  such  money,  pay  over  the  same  to  the  registrar 
of  the  foreign  court,  and  shall,  unless  an  interpleader  summons 
as  to  such  money  be  pending,  make  a  return  in  writing  of  the 
amount  received;  and  in  the  case  of  a  levy  having  been  made, 
the  bailiff  shall  state  in  the  return  the  gross  amount  produced 
bv  such  levy,  the  particulars  of  the  appraiser's  and  broker's 
charges,  and  the  fees  allowed  for  keeping  possession,  and  pay 
over  to  the  registrar  of  the  fbreign  court  the  amount  levied,  9  &  10  Vict 
less  such  charges  and  fees;  and  the  registrar  of  the  foreign  c 95, 8.106. 
court  shall  certify  in  the  said  return  the  amount  paid  into  court, 
and  the  correctness  of  the  said  charges,  and  shall  account  for 
and  pay  over  such  amount  to  the  treasurer  of  his  court  at  such 
time  as  the  treasurer  shall  require;  and  the  high  bailiff  shall 
thereupon  transmit  such  return  to  the  high  bailiff  of  the  home 
court,  as  directed  by  sect.  104  of  9  &  10  Vict.  c.  96,  and  such 
latter  bailiff  shall,  within  twenty-four  hours  from  the  receipt 
of  such  return,  deliver  the  same  to  the  registrar  of  his  court, 
who  shall  thereupon  pay  out  of  any  money  in  his  hands,  to  the 
plaintiff  in  the  cause,  the  amount  certified  in  such  return  to 
have  been  received  by  the  r^strar  of  the  foreign  court  as  the 
proceeds  of  the  execution,  and  shall  enter  in  a  book  the  amount 
so  certified  in  the  form  set  forth  in  the  schedule,  and  the  regis- 
trar of  the  home  court  shall  file  such  return,  and  the  registrar 
shall  be  allowed  by  the  treasurer  of  his  court,  at  his  au(St,  the 
amount  so  paid. 

171.  Where  by  virtue  of  any  warrant  against  the  person  to 
be  executed  in  a  foreign  district  any  money  shall  be  paid  into 
court  under  rule  166,  tiie  registrar  shall  transmit  a  certificate 
to  the  registrar  of  the  home  court  of  the  amount  so  paid  in,  and 
shall  account  for  and  pay  over  the  amount  to  the  treasurer  of 
his  court  at  such  time  as  the  treasurer  shall  require ;  and  the 
r^istrar  of  the  home  court  shall  upon  the  receipt  of  the  certifi- 
cate pay  out  of  any  money  in  his  hands  to  the  judgment  cre- 
ditor the  amount  so  certified  to  have  been  received  by  the 
registrar  of  the  foreign  court,  and  shall  enter  the  same  in  the 
book  mentioned  in  the  last  rule,  and  shall  file  the  certificate, 
and  he  shall  be  allowed  by  the  treasurer  of  his  oourt^  at  his 
audit)  the  amount  so  paid. 

New  Trial. 

172.  An  application  for  a  new  trial,  or  to  set  aside  proceed-  9  ^  lo  Vict 
ings,  may  be  made  and  determined  on  the  day  of  hearing,  if  c  95,  s.  89. 
both  parties  be  present,  or  such  application  may  be  made  at  the 

first  court  holden  next  after  the  expiration  of  twelve  clear  days 
from  such  day  of  hearing ;  provided  the  intending  applicant  do. 
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Form,  77.  seven  clear  days  before  the  holding  of  such  conrt,  deliver  to  the 

registrar  at  his  office,  and  also  give  to  the  opposite  party  by 
serving  the  same  personally  on  such  party,  or  by  leaving  the 
same  at  his  place  of  abode  or  place  of  business,  a  notice  in 
writing,  signed  by  himself,  his  attorney  or  agent,  stating  that 
such  an  application  is  intended  to  be  made  at  such  court,  and 
setting  forth  shortly  the  grounds  of  such  intended  application; 
but  such  notice  shall  not  operate  as  a  st^  of  proceedings  unless 
the  judge  shall  otherwise  order,  and  if  any  money  paid  into 
court  under  any  execution  or  order  in  the  suit  shall  not  have 
been  paid  out,  when  such  notice  in  writing  shall  be  given  to  the 
registrar,  the  registrar  shall  retain  the  same  to  abide  the  event 
of  such  application,  or  until  the  judge  shall  otherwise  order; 
and  if  no  such  application  be  made,  the  money  shall,  if  required, 
be  paid  over  to  the  party  in  whose  favour  the  order  was  made, 
unless  the  judge  shall  otherwise  order;  and  if  such  notice  be 
not  given  in  manner  aforesaid,  or  such  application  be  not  made 
at  the  court  mentioned  in  the  notice,  no  application  for  a  new 
trial  or  to  set  aside  proceedings  shall  be  subsequently  made, 
unless  by  leave  of  the  judge,  and  on  such  terms  as  he  shall 
think  fit;  provided  that  this  rule  shall  not  apply  to  cases  &lling 
within  the  provision  of  sect.  80  of  9  &  10  Vict.  c.  95. 

173.  The  judge  may,  in  his  discretion,  make  it  a  condition  of 
granting  a  new  trial,  that  it  shall  take  place  before  a  jury, 
although  the  former  trial  did  not  take  place  before  a  jury. 

80  Ar  31  Vict  IfUerpleader. 

19  5t  20  Vict  ^'^^'  ^"^^^  **^7  claim  is  made  to  or  in  respect  of  any  goods 

c  108, 8. 72.  or  chattels  taken  in  execution  under  the  process  of  any  county 
court,  or  in  respect  of  the  proceeds  or  value  thereof,  and  sum- 
monses have  been  issued  on  the  application  of  the  bailiff,  such 
summonses  shall  be  served  in  such  time  and  mode  as  herein- 
before directed  for  a  summons  to  appear  to  a  plaint,  and  the 
case  shall  proceed  as  if  the  claimant  were  the  plaintiff,  and  the 
execution  creditor  the  defendant ;  and  the  claimant  shall,  Aye 
clear  days  before  the  return-day,  deliver  to  the  bailiff,  or  leave 
at  the  office  of  the  registrar  of  the  court,  a  particular  of  any 
goods  or  chattels  alleged  to  be  the  property  of  the  claimant,  and 
Ibrwis,  79  to  ^e  grounds  of  his  claim,  or  in  case  of  a  clidm  for  rent  of  the 
96.  amount  thereof,  and  for  what  period,  and  in  respect  of  what 

premises,  the  same  is  claimed  to  be  due,  and  the  name,  address 
and  description  of  the  claimant  shall  be  fully  set  forth  in  such 
particular,  and  any  money  paid  into  court  under  the  execution 
shall  be  retained  by  the  registrar  until  the  clidm  shall  have  been 
adjudicated  upon:  provided  that,  by  consent,  an  interpleader 
claim  may  be  tried,  although  this  rule  has  not  been  complied 
with. 
80  9i  31  Vict  175.  Where  the  claimant  to  goods  taken  in  execution  claims 

c.  148,  &.  81.       damages  from  the  execution  creditor  or  from  the  high  bailiff  for 
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or  in  respect  to  the  seizure  of  the  goods,  he  shall  in  the  particu- 
lars of  his  claim  to  the  goods  ^tate  the  amount  he  claims  for 
damages,  and  the  grounds  upon  which  he  claims  damages. 

176.  Where  an  execution  creditor  claims  damages  against  a  30  &  31  Vict 
high  hailiff  arising  out  of  the  execution  of  any  process,  he  shall  ^'  ^^2»  ■•  ^^* 
deliver  to  the  high  hailiff  a  notice  of  such  claim,  stating  the 

grounds  for,  and  amount  of,  such  claim. 

177.  Where  a  claim  for  damages  under  section  31  of  30  &  31  80  &  81  Vict 
Vict.  c.  142,  is  made  against  any  high  bailiff  and  execution  «.  142,  s.  81, 
creditor,  or  either  of  them,  they  or  either  of  them  may  pay  into 

court  money  in  full  satisfaction  of  such  claim  for  damages,  and 
such  payment  into  court  shall  be  made  in  the  same  manner  and 
have  the  same  effect,  and  the  parties  respectively  shall  have  the 
same  rights  and  remedies,  as  by  the  practice  of  county  courts 
they  would  respectively  have  if  the  proceeding  had  been  an 
action  in  which  the  claimant  was  plaintiff,  and  the  high  bailiff 
and  judgment  creditor  defendants. 

178.  Interpleader  summonses  shall  be  issued  by  the  r^istrar, 
on  the  application  of  the  bailiff,  without  leave  of  the  court. 

179.  Interpleader  smnmonses  shall  be  issued  from  the  court 
of  the  district  in  which  the  levy  was  made,  and  the  execution 
creditor  and  claimant  shall  be  summoned  to  such  court 

180.  Where  the  clium  to  any  goods  or  chattels  taken  in  exe- 
cution, or  the  proceeds  or  value  thereof,  shall  be  decided  against 

the  claimant,  &e  costs  of  the  bailiff  allowed  hj  the  judge  shall  Form^  84. 
be  retained  by  him  out  of  the  amount  levied,  if  the  judge  shall 
so  order,  but  without  prejudice  to  the  right  of  the  execution 
creditor  against  the  claimant  for  the  sum  so  retained. 

Security. 

181.  In  all  cases  where  a  party  proposes  to  give  a  bond  by  19  j^  soviet 
way  of  security,  he  shall  serve,  by  post  or  otherwise,  on  the  c  108,  as.  70, 
opposite  party  and  the  registrar,  at  his  office,  notice  of  the  71* 
proposed  sureties  in  the  form  set  forth  in  the  schedule,  and 

the  registrar  shall  forthwith  give  notice  to  both  parties   of  jFbrfu,  15. 
the  day  and  hour  on  which  he  proposes  that  the  bond  shall  be 
executed,  and  shall  state  in  the  notice  to  the  obligee,  that  should 
he  have  any  valid  objection  to  make  to  the  sureties,  or  either  of 
them,  that  it  must  then  be  made. 

182.  The  sureties  shall  make  an  affidavit  of  their  sufficiency 

before  the  r^istrar  in  the  form  in  the  schedule,  unless  the  oppo-  j^brm,  16. 
site  p&r^  shall  dispense  with  such  affidavit. 

183.  The  bond  shall  be  executed  in  the  presence  of  the  judge  19  &  20  Vict 
or  registrar,  or  some  other  of  the  persons  mentioned  in  sect.  58  c  108,  s.  58. 
of  19  &  20  Vict  c.  108 :  provided  always,  that  if  it  be  executed 

in  the  presence  of  the  judge  or  registrar  it  shall  not  be  necessary 
for  it  to  be  attested. 

184.  Where  a  party  makes  a  deposit  of  money  in  lieu  of 
giving  a  bond,  he  shall  forthwith  give  notice  to  the  opposite  /brti,  14, 
party,  by  post  or  otherwise,  of  such  deposit  having  been  made. 
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186.  In  all  cases  where  the  security  is  by  bond  the  bond  shall 
be  deposited  with  the  regis tr^u*  until  the  cause  be  finally  dis- 
posed of. 

Appeal. 

ISScHVict  186.  Any  party  dissatisfied  with  the  determination  or  direc- 

c.  61,  §.  14;  tion  of  the  court  in  point  of  law,  or  upon  the  admission  or  rejec- 
^^  *  ^  ^f*"  tion  of  evidence,  may,  before  the  rising  of  the  court  on  the  day 
^      '  "•  on  which  judgment  was  pronounced,  deliver  to  the  registrar  a 

statement  in  writing,  signed  by  him,  his  counsel  or  attorney, 
containing  the  grounds  of  his  dissatisfitction ;  and  in  the  event 
of  no  such  statement  being  delivered,  the  successfiil  party  may 
proceed  on  the  judgment,  imless  the  judge  shall  otherwise  order ; 
but  the  judge  may  direct  proceedings  to  be  taken  on  the  judg- 
ment notwithstanding  such  statement  has  been  delivered :  pro- 
vided that  the  party  so  dissatisfied  may  appeal  on  grounds  dif- 
ferent from  those  contained  in  such  statement,  and  although  he 
shall  not  have  delivered  any  such  statement. 

187.  The  ten  days  within  which  notice  of  appeal  may  be 
given  shall  be  reckoned  exclusive  of  the  day  of  trial. 

188.  The  notice  of  appeal  shall  be  in  writing,  and  shall  state 
the  grounds  on  which  the  party  appeals,  and  shall  be  signed  by 
the  appellant,  his  attorney  or  agent,  and  such  notice  shall  be 
sent  to  the  r^istrar  as  well  as  to  the  successful  party,  by  post 
or  otherwise. 

189.  If,  before  the  notice  of  appeal  is  served  upon  the  regis- 
trar, execution  shall  have  issued,  and  the  amount  of  the  judg- 
ment and  costs  of  execution  shall  have  been  paid  into  the  hands 
of  the  bailiff,  or  levied  and  paid  over  to  the  successful  party, 
the  same  shall  remain  in  court  to  abide  the  order  oC  the  court. 

lbn»M,  97, 98.       1^-  If»  before  an  appealing  party  shall  have  given  tiie  re- 
quired security,  execution  shall  have  issued,  the  registrar  shall, 
upon  the  appe^ing  party  giving  security,  forthwith  send  notice 
.  .  thereof,  by  post  or  otherwise,  to  the  bailiff,  and  proceedings  on 
such  execution  shall  forthwidi  be  stayed. 

191.  At  the  time  of  giving  security  the  appellant  shall  de- 
liver to  the  registrar  a  statement  in  writing  showing  to  which 
of  the  courts  of  common  law  at  Westminster  he  proposes  to 
appeal. 

18  9c  U  Vict        192.  All  cases  on  appeal  shall,  unless  the  judge  shall  other- 

c  61,  s.  15.  wise  order,  be  presented  to  him  for  signature,  at  the  court 
holden  next  after  the  expiration  of  twelve  dear  days  from  the 

JFbrm,  99.  day  on  which  judgment  was  pronounced,  and  shall  then  be 
signed  by  the  judge,  and  be  scaled  with  the  seal  of  the  court ; 
and,  when  signed  and  sealed,  one  copy  thereof  shall  be  deposited 
with  the  registrar,  and  another  sent^  by  post  or  otherwise,  by 
the  appellant,  to  the  successful  party  within  three  clear  davs 
next  a^r  the  time  of  signing  and  sealing  the  same ;  and  if  the 
appellant  do  not  comply  with  this  rule,  the  successful  party 
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may  proceed  on  the  judgment,  unless  the  judge  shall  otherwise 
order. 

193.  The  appellant  shall,  within  three  clear  days  next  after 
the  case  is  signed  and  sealed,  transmit  two  copies  thereof,  by 

post  or  otherwise,  in  conformity  with  the  provisions  of  sect  15  18  &  14  Vict, 
of  13  &  14  Vict.  c.  61 ;  and  notice  of  such  transmission  shall  c.  61,  s.  15. 
forthwith  be  served  hy  the  appellant  on  the  successful  party, 
by  post  or  otherwise ;  in  default  whereof  the  successful  party 
may  proceed  on  the' judgment,  and  shall,  on  application  to  the 
court,  be  entitled  to  such  costs  as  he  shall  have  incurred  in 
consequence  of  the  appellant's  proceedings :  provided  that  in- 
stead of  proceeding  on  such  judgment,  Sie  respondent,  if  he 
think  fit,  may,  within  twenty-eight  clear  days  from  the  signing 
of  the  case,  transmit  it  in  the  manner  prescribed,  and  give  the 
like  notice  to  the  appellant  of  such  transmission. 

194.  If,  after  the  case  has  been  transmitted,  the  appellant  do 
not  prosecute  his  appeal  with  due  diligence,  according  to  the 
practice  of  the  court  of  appeal,  the  successAil  party  may  apply 
to  the  judge  for  leave  to  proceed  on  the  jud^ent,  and  leave 
for  that  purpose  may  be  granted  accordingly,  if  the  judge  shall 
think  fit ;  and  the  successful  party  shall  also  be  entided  to  such 
costs  as  he  shall  have  incurred  in  consequence  of  the  appel- 
kmt's  im)ceedings;  which  costs  shall  be  added  to  the  judg* 
ment 

195.  When  the  court  of  appeal  has  pronounced  judgment^ 
either  party  may  deposit  the  original  order  of  the  court  of 
appeal,  or  an  office  copy  ihereofy  with  the  registair  of  the 
county  court,  and  within  forty-eight  hours  from  the  time  of 
such  deposit  send  a  notice  thereof  to  the  other  party,  by  post  or 
otherwise. 

196.  A  new  trial,  in  pursuance  of  the  order  of  the  court  of 
appeal,  shall  be  entered  for  trial  at  the  county  court  which  shall 
be  holden  next  after  twelve  clear  days  from  the  time  when  such 
order  or  office  copy  thereof  shall  have  been  deposited  as  afore- 
said, unless  the  parties  agree  that  it  shall  tske  i^ace  sooner,' 
or  the  judge  otherwise  order,  and  it  shall  be  conducted  in  the 
same  manner  as  any  new  trial  granted  by  the  county  court 
itself. 

197.  If  the  order  of  the  court  of  appeal  be  that  judgment 
shall  be  entered  for  either  party,  then  such  judgment  shall  be 
entered  accordingly,  and  the  successful  party  shall  be  at  liberty 
to  proceed  on  such  judgment  as  on  a  judgment  of  ibe  county 
court. 

Abatement  of  Action. 

198.  Where  one  or  more  of  several  plaintiffs  or  defendants  19  &  20  Vict, 
shall  die  be/ore  judgment  the  suit  shall  not  abate,  if  the  cause  c  108,  s.  62. 
of  action  survive  to  or  against  the  surviving  parties  respec- 
tively. 
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199.  Where  one  or  more  of  several  plaintiffs  or  defendants 
shall  die  q/V^rr  judgment,  proceedings  thereon  may  be  taken  by 
the  survivors  or  survivor,  or  against  the  survivors  or  survivor, 
without  leave  of  the  court. 

200.  Where  a  married  woman  is  sued  as  a  feme  sole,  and  she 
obtains  judgment  on  the  ground  of  coverture,  proceedings  may 
be  taken  thereon,  in  the  name  of  the  wife,  at  the  instance  of 
the  husband,  without  leave  of  the  court. 

Execution  by  Person  not  a  Party  to  Suit. 

Ibrm,  106.  201.  Execution  on  a  judgment  may  issue  on  behalf  of  any 

person  not  a  party  to  the  suit  by  leave  of  the  registrar,  upon 
proof  of  title  to  the  benefit  of  the  judgment,  and  upon  substitu- 
tion of  the  name  of  the  new  pliuntiff,  together  with  a  state- 
ment of  his  derivative  title  for  that  of  the  original  plaintiff,  and 
the  registrar  shall  give  notice  of  such  substitution  to  the  de- 
fendant by  post,  and  execution  shall  not  issue  upon  the  judg- 
ment until  the  expiration  of  six  clear  days  after  the  posting  of 
the  notice. 

Proceedings  in  the  ncUure  of  Scire  Facias, 

I\prmi^  107,  202.  Execution  on  a  judgment  shall  not  issue  against  any 

108.  person  not  a  party  to  the  suit,  without  a  plaint  and  summons 

upon  the  judgment,  the  proceedings  in  which  shall  be  the  same 

as  in  ordinary  cases. 
203.  Where  a  judgment  has  been  given  against  a  person 

deceased,   his  executors  or  administrators  may  in  the  same 

manner  be  sued  upon  the  judgment. 

Proceedings  by  and  against  Executors  and  Administrator s* 

9  &  10  Vict  c.      204.  In  actions  by  executors  or  administrators,  if  the  plaintiff 
95, 8.  66.  fail,  the  costs  shall,  unless  the  court  shall  otherwise  order,  be 

awarded  in  favour  of  the  defendant,  and  shall  be  levied  de 
bonis  propriis. 

206.  Where  an  executor  or  administrator,  plaintiff  or  de- 

fendanty  shall  not  appear  on  the  day  of  hearing,  the  provisions 

of  sects.  79  and  80  of  9  &  10  Vict  c.  95,  and  of  sect  10  of  13 

&  14  Vict  c.  61,  shall  apply  respectively,  subject  to  the  rules 

applicable  to  executors  or  administrators  suing  or  sued. 

jlff^  7,  206.  A  party  suing  an  executor  or  administrator  may  charge 

in  the  summons,  that  the  defendant  has  had  assets,  and  1^3 

wasted  them. 

Ibrms  109  ^^*  -^  ^^  cases  where  the  defendant  is  so  charged  in  the 

119.    '       '       summons,  if  the  court  shall  be  of  opinion  that  the  defendant 

has  wasted  the  assets,  the  judgment  shall  be,  that  the  debt  or 

damage  and  costs  shall  be  levied  de  bonis  testcUoris^  siy  &c.,  et 

si  non,  de  bonis  propriis  ;  and  the  non-payment  of  the  amount 
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of  the  demand  immediatelj  on  the  court  finding  such  demand 
to  be  correct,  and  that  the  defendant  is  chargeable  in  respect 
of  assets,  shall  be  conclusive  eyidence  of  wasting  to  the  amount 
with  which  he  is  so  chargeable. 

208.  Where  a  defendant  sued  as  an  executor  or  adminis-  Form,  110, 
trator  does  not  appear,  or  where  the  defendant  appearing  denies  m* 

his  representative  character,  or  alleges  a  release  to  himself  of 
the  demand,  whether  he  insists  on  any  other  ground  of  defence 
or  not,  if  the  judgment  of  the  court  be  in  favour  of  the  plaintiff, 
the  judgment  shall  be  that  the  amount  found  to  be  due  and 
costs  shall  be  levied  de  bonis  testatoriSy  si^  &c.,  et  si  nofiy  de 
bonis  propriis. 

209.  Where  a  defendant  sued  as  an  executor  or  adminis-  Form,  112. 
trator  admits  his  representative  character,  and  only  denies  the 
demand,  if  the  plaintiff  prove  it,  the  judgment  shall  be  that  the 
demand  and  costs  shall  be  levied  de  bonis  testatoris,  si,  &c.,  ei 

si  non,  as  to  the  costs,  de  bonis  propriis, 

210.  Where  such  defendant  admits  his  representative  cha-  Form,  113. 
racter,  but  denies  the  demand,  and  alleges  a  total  or  partial 
administration  of  assets,  and  the  plaintiff  proves  his  demand, 

and  the  defendant  proves  the  administration  alleged,  the  judg- 
ment shall  be  to  levy  the  costs  of  proving  the  demand  de  bonis 
testatoris,  si,  &c.,  et  si  non,  de  bonis  propriis  ;  and  as  to  the 
whole  or  residue  of  the  demand,  judgment  of  assets,  quando 
acdderint ;  and  the  plaintiff  shall  pay  the  defendant's  costs  of 
proving  the  administration  of  assets. 

211.  Where  such  defendant  admits  his  representative  cha-  Jbrm,  114. 
racter,  but  denies  the  demand,  and  alleges  a  total  or  partial 
administration  of  assets,  and  the  plaintiff  proves  his  demand, 

but  the  defendant  does  fwt  prove  the  administration  alleged, 
the  judgment  shall  be  to  levy  the  amount  of  the  demand,  if 
such  amount  of  assets  is  shown  to  have  come  to  the  hands  of 
the  defendant,  or  such  amount  as  is  shown  to  have  come  to 
them,  and  costs,  de  bonis  testatoris,  si,  &c.,  et  si  non,  as  to  the 
costs,  de  bonis  propriis,  and  as  to  the  residue  of  the  demand,  if 
any,  judmient  of  assets,  quando  acdderint, 

212.  Where  such  defendant  admits  his  representative  cha-  Ibrm,  116. 
racter  and  the  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,   and  proves  the  administration 
alleged,  the  judgment  shall  be  for  assets  quando  acdderint,  and 

the  plaintiff  shall  pay  the  defendant's  costs  of  proving  the  ad- 
ministration of  assets. 

213.  Where  such  defendant  admits  his  representative  cha-  Ftrm,  116. 
racter  and  the  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  but  does  not  prove  the  administra- 
tion alleged,  and  has  not  established  any  other  ground  of  de- 
fence, the  judgment  shall  be  to  levy  the  amount  of  the  demand, 

if  so  much  assets  is  shown  to  have  come  to  the  hands  of  the 
defendant,  or  such  amount  as  is  shown  to  have  come  to  them, 
p.y.  1 1 
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«nd  oonta,  de  bonis  testatoris,  si^  &c^  ei  si  non,  as  to  the  eostft, 
tie  bcms  propriis^  and  as  to  the  residiie  of  tke  demBnd,  if  ttj, 
judgnMnt  of  as8e<»,  qmmdo  aeciderirU, 

214.  Where  judgment  has  been  given  against  an  czeenteor 
administrator,  that  the  amomit  be  levied  apon  asaeta  of  t]ie  de- 
ceased quando  ctcciderint,  the  pbiintiff  or  his  peraonal  repre- 
sentative may  issue  a  summons  ia  the  form  set  forth  in  the 
schedule,  and  if  it  shall  appear  tiiat  assets  have  come  to  thf 
hands  of  the  executor  or  administrator  since  die  judgment^  the 
court  may  order  that  the  debt,  damages  and  costs  be  levied  df 
bimis  iestatoris,  si^  &c.,  et  si  non^  as  to  the  easts^  de  boms 
propriis  ;  provided,  that  it  shall  be  competent  for  the  ptrtt 
applying  to  charge  in  the  summons  that  the  executor  or  admi> 
nistrator  has  wasted  the  assets  of  the  testator  or  iiitratste,  is 
the  same  manner  as  in  rule  206,  and  the  proviaioo  of  mfe  207 
shall  ap]:dy  to  such  inquiry;  and  the  court  may,  if  it  appetf 
that  the  party  charged  has  wasted  the  assets,  direct  a  IffiV  to 
be  made  as  to  the  debt  and  costs,  de  bonis  testat^rM^  si,  &c^  H 
si  noUy  de  bonis  propriis* 

21 5.  Where  a  defendant  admits  his  representative  cbazneta; 
and  the  plaintiff's  demand,  and  that  he  is  chargeable  with  sbt 
sum  in  respect  of  assets,  he  shall  pay  such  sam  into  oonit, 
subject  to  Uie  rules  relating  to  payment  into  ooiH-t  is  odier 
cases. 

216.  In  actions  against  executors  or  administrators  for  whidt 
provision  is  not  hereinbefore  specially  made,  if  the  detedist 
fail  as  to  any  of  his  defences,  the  judgment  shall  be  for  the 
plaintiff  as  to  his  costs  of  disproving  such  defence,  and  locfa 
costs  shall  be  levied  de  bonis  testatoris,  si,  &c^  ei  si  non,  de 
bonis  propriis. 

Notices. 

217.  Where  by  these  rules  any  party  is  required  to  gi« 
notice  accordinc  to  a  form  mentioned  in  the  schedule,  it  ^I 
be  sufficient  if  tne  notice  given  complies  substantially  with  soch 
form. 

218.  In  all  cases  where  anything  is  required  by  the  rules  of 
practice  to  be  done  within  a  period  of  twenty-four  hours^  or 
within  a  period  of  forty-eight  hours,  no  part  of  Sunday,  Chrial- 
mas-day,  Grood  Friday,  the  Saturday  next  after  Good  Fridi^, 
or  of  any  day  appointed  by  royal  proclamation  for  a  pabfic 
fast,  humiliation  or  thanksgiving,  or  any  day  on  whidx  the 
offices  of  the  courts  shall  be  closed  by  order  of  the  lord  chan- 
cellor, shall  be  included  in  the  computation  of  such  period. 

219.  All  letters  or  process  sent  by  post  by  or  to  the  officers 
of  the  courts,  or  by  or  to  parties  in  a  cause,  shall  be  prepaid. 

[Statutes  oj* Limitation. 

220.  Successive  summonses  may  be  issued  without  leave  of 
the  co1^i  for  the  purpose  of  preventing  the  operation  of  any 
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statute  whereby  the  time  for  the  oommencement  of  any  action 
ia  or  may  be  limited,  and  the  first  and  each  subsequent  sum- 
mons sludl  be  in  force  lor  twelve  calendar  months  fVom  ^e 
time  of  issuing  the  same,  including  the  day  of  such  issuing,  and 
such  subsequent  siunmons  shall  be  issued  before  the  expiration 
of  the  previous  summons,  and  entered  in  the  plaint  book  of  the 
court :  provided  that  on  entering  the  plaint  in  the  first  instance 
the  usual  fee  shall  be  paid ;  but  for  such  subsequent  summonses 
no  further  fee  shall  be  paid,  nor  shall  it  be  necessary  that  any 
attempt  be  made  to  serve  the  first  summons  or  any  successive 
summonses,  unless  the  plaintifr  require  the  same;  and  such 
successive  summonses  shall  be  a  continuance  of  the  action  on 
and  from  the  day  on  which  the  first  summons  was  issued. 

221.  Where  a  sunmions  has  been  served  in  due  time  to  pre- 
vent the  operation  of  a  statute  of  limitations,  and  either  party 
dies  after  such  service  and  after  the  lapse  of  the  period  within 
which  it  is  provided  that  an  action  may  be  brought,  proceed- 
ings may  be  taken  by  or  against  the  surviving  party,  or  by  or 
against  the  personal  representative  of  the  deceased  party,  within 
one  year  from  the  day  of  holding  the  court  at  which  the  sum- 
mons required  the  defendant  to  appear. 

Arbitration, 

222.  Where  a  plaint  is  entered,  the  judge  mav,  with  the  ^  &^10  Vict 
consent  of  the  parties,  as  well  in  cases  within  the  ordinary  **•  ^^»  *•  ^^* 
jurisdiction  of  the  court  as  in  cases  of  agreement  under  sect.  23 

of  19  &  20  Vict.  c.  106,  make  an  order  for  a  reference  under 
the  provisions  of  sect  77  of  9  &  10  Vict  c.  95,  before,  upon, 
or  after  the  return-day ;  and  all  the  provisions  in  the  last-men- 
tioned act  contained  as  to  references  shall  apply  to  a  reference  Ihrm,  120. 
proceeding  under  such  an  order ;  provided  that  the  same  fees 
shall  be  paid  as  would  have  been  payable  on  the  hearing  of  i^e 
cause. 

Ejeciment. 

223.  Every  action  of  ejectment  shall  be  commenced  by  plaint,  30 1^  81  Vict, 
as  actions  are  now  commenced  in  the  county  courts  under  the  c.  142,  s.  11. 
County  Courts  Act,  1846,  sect  59,  and  all  the  persons  in  whom 

the  title  is  alleged  to  be  shall  be  plaintiffs,  and  the  persons 

alleged  to  be  in  possession  or  apparent  possession  of  the  pro-  jform^  125. 

perty  sought  to  be  recovered  shall  be  defendants,  and  thereupon 

a  smnmons  shall  h%  issued  in  accordance  with  the  directions  of 

^at  section,  and  the  plaintiff  shall,  at  the  time  of  the  entry  of 

the  plaint,  deliver  to  the  registrar  a  statement  in  writing  oon- 

taininff  a  full  description  of  me  property  sought  to  be  recovered, 

and  of  the  annual  value  thereof,  and  of  the  rent  if  ther&  be  any 

fixed  or  paid  in  respect  thereof,  and  as  many  copies  of  the 

statement  as  there  are  defendants. 

224.  Every  summons  in  ejectment  shall  contain  the  names, 

1x2 
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addresses  and  descriptions  of  all  the  plaintiff  and  defaidaiite; 
and  there  shall  be  annexed  thereto  a  copy  of  the  statement 
required  bj  the  last  rule,  sealed  with  die  seal  of  the  oo^rt,  and 
the  statement  shall  be  deemed  part  of  the  summon^  whidi 
Ibrms,  125,  summons  shall  be  in  the  form  provided  in  the  schedule  to  these 
126.  rules,  and  be  made  returnable  at  a  court  to  be  holden  not  le» 

than  forty-two  (a)  clear  days  from  the  day  of  the  date  thesnoL 
225,  Every  summons  in  ejectment  shall  be  served  in  the  same 
manner  as  summonses  to  appear  to  plaints  in  county  courts  are 
now  served,  except  that  it  shall  be  served  thirty-five  dear  dayi 
Bules,  61  to  B2.  before  the  return-day  thereof;  and  if  the  defendant  cannot  be 
found,  and  his  place  of  abode  shall  not  be  known,  or  admisaoo 
thereto  cannot  be  obtained  for  serving  the  summons  in  eject- 
ment, a  copy  of  the  summons  shall  be  affixed  to  the  door  c^the 
dwelling-house  or  to  some  conspicuous  part  of  ^e  propertv 
sought  to  be  recovered,  and  such  affixing  shall  be  deemed  good 
service  on  the  defendant. 
30  A  81  Vict.  226.  The  word  "  wrif*  in  the  proviso  to  sect.  12  of  dO  &  31 
c.  142,  8.  12.  Vict  c.  142,  shall  mean  any  summons  in  ejectment  issued  and 
served  under  the  last  two  preceding  rules,  and  anj  order  ob- 
tained under  such  proviso  shall  be  lodged  with  the  registiar 
before  the  return-day,  and  the  registrar  shall  ther^ipon  make 
a  memorandum  of  such  order  in  the  plaint  book,  and  shall 
transmit  by  post  such  order,  together  with  a  copy  of  the  sum- 
mons and  particulars,  to  the  "masters"  of  the  superior  ecHirt 
named  in  the  order,  and  shall  give  notice  to  the  plaintiff  by 
post,  of  such  transmission. 

227.  Any  person  not  named  as  defendant  in  a  summons  in 
ejectment  shall  by  leave  of  the  regbtrar  be  allowed  to  appear 
and  defend,  on  filing,  twelve  clear  days  before  the  retum-daj, 
an  affidavit  together  with  as  many  copies  thereof  as  there  are 
plaintifis  and  defendants,  showing  that  he  is  in  po^^ssioii, 
either  by  himself  or  his  tenant,  of  the  property  menticffied  ia 
the  summons,  or  some  part  thereof  (such  part  being  described 
in  the  affidavit  with  reasonable  certainty). 

228.  Upon  such  affidavit  being  filed,  the  r^stinr  shidl  enter 
the  name,  address,  and  description  of  the  person  filing  the  same 
in  the  plaint  book  as  defendant,  in  addition  to  the  names  of  the 

Form,  127.  person  or  persons  originally  made  defendants,  and  shall,  tea 
clear  days  before  the  return-day,  give  notice  by  post  or  oth^- 
wise  to  the  plaintifis  and  defendants  that  the  person  filing  the 
affidavit  has  filed  the  same,  and  will  appear  and  defend  at  the 
trial  of  the  action,  annexing  to  each  notice  a  copy  of  the 
affidavit. 

229.  Any  defendant  in  ejectment  may  give  notice  in  writing, 
signed  by  himself  or  his  attorney,  to  the  registrar  twelve  dear 
days  before  the  return-day,  that  he  intends  to  limit  his  defence 

(a)  It  was  necessary  to  give  this  time  to  enable  a  defendant  to  mvwS 
himself  of  sect  12  of  SO  &  81  Vict  c.  142. 
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to  a  part  only  of  the  property  mentioDed  in  ^e  summons,  de- 
scribing that  part  in  such  notice  with  reasonable  certainty,  and 
with  such  notice  he  shall  deliver  to  the  registrar  as  many  copies 
thereof  as  there  are  plaintiffs,  and  the  registrar  shall,  ten  clear  f^prm^  126. 
days  before  the  return-day,  send  the  same,  sealed  with  the  seal 
of  the  court,  by  post  to  each  of  the  plaintiffs. 

230.  Want  of  "  reasonable  certainty "  in  the  description  of 
the  property  or  any  part  of  it  in  any  summons  or  notice  shall 
not  nulhfy  it,  but  ihe  judge  may,  if  he  sees  fit,  order  the  de- 
scription to  be  amended  at  the  hearing,  or  he  may  order  an 
amended  description  to  be  delivered,  subject  in  either  case  to 
such  terms  as  he  may  think  fit 

231.  Any  action  of  ejectment  may,  if  either  party  require  a 
jury  to  be  summoned,  be  tried  by  a  jury  in  the  same  manner 
and  subject  to  the  same  rules  as  actions  have  heretofore  been 
tried  by  juries  in  the  county  courts. 

232.  Every  action  of  ^ectment  shall  be  tried  in  the  same  j^\,rf„^^  129. 
manner  as  actions  in  the  county  courts  have  heretofore  been  I80, 181, 183. 
tried,  and  the  question  at  the  trial  shall,  except  in  ^e  cases 
hereafter  mentioned  in  rules  239  and  242,  be  whether  the  state- 
ment in  the  summons  of  the  title  of  the  plaintiffs  is  true  or 

false,  and  if  true,  then  which  of  the  plaintiffs  is  entitled,  and 
whether  to  the  whole  or  part,  and  if  to  part,  then  to  which  part, 
of  the  property  mentioned  in  the  summons ;  and  the  judgment 
shall  be  in  the  form  in  that  behalf  provided  in  the  schedule  to 
these  rules,  or  to  the  like  effect,  with  such  modifications  as  may 
be  necessary  to  meet  the  facts. 

233.  Where  the  title  of  the  plaintiff  shall  appear  to  have 
existed  as  alleged  in  the  summons,  and  at  the  time  of  the  ser- 
vice thereof,  but  it  shall  also  appear  to  have  expired  before  the  f^trp.  X32. 
trial,  the  plaintiff  shall  be  entided  to  a  judgment  according  to 

the  fiMst  tlmt  he  was  so  entitled,  and  for  his  costs  of  suit,  unless 
the  judge  shall  otherwise  order. 

234.  Where  at  the  hearing  any  defendant  appears  and  the 
plaintiff  does  not  appear,  the  case  shall  be  struck  out,  and  the 
defendant  appearing  shall  have  judgment  for  his  costs;  and  if 

the  plaintiff  appears  and  no  defencktnt  appears,  the  plaintiff,  on  Form,  184. 
proof  of  the  service  of  the  summons,  and  of  his  title,  shall  be 
entitled  to  judgment  for  the  recovery  of  possession. 

236.  Where  all  parties  to  any  action  of  ejectment  agree  upon 
the  facts  they  may,  by  leave  of  the  registrar,  state  a  case  for 
the  opinion  of  the  judse,  and  the  action  shall  in  such  case  be 
heard  and  determined  by  the  judge  upon  the  facts  stated  in 
such  case ;  provided,  that  if  the  parties  state  a  case  under  this  Form,  185. 
rule  they  euoall  deliver  to  the  registrar,  six  clear  days  before 
the  return-day,  two  copies,  signed  by  the  parties  or  their  re- 
spective attorneys,  of  such  case,  with  the  points  to  be  argued 
stated  in  the  margin,  and  the  registrar  shall  seal  both  copies, 
and  forthwith  send  one  of  such  copies  to  the  judge  and  file  the 
other. 
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286.  Where  in  mi  actioti  c»f  cgeetment  judgment  is  ghrea  ibr 
the  plaintiff,  execution  maj  iaeve  upon  a  day  to  be  nuiied  m 
the  judgment,  and  if  no  day  be  named  then  it  Hotj  ietae  after 
the  expiration  of  fourteen  clear  days  from  the  day  on  whkk 
judgment  shall  haTe  been  given,  unless  the  judge  shall  cthn^ 
wise  order. 

237.  Where  any  judgment  in  ejectaient  has  been  obtained  fin- 
recovery  of  possession  and  costs,  tiiere  may  be  either  one  war- 
Hint  or  separate  warrants  of  execution  for  tiie  reoovoy  of  poe- 
session,  and  for  the  costs,  at  the  election  of  the  plaintiff. 

288.  Where  a  judgment  in  ejectment  is  given  lor  ^dte  dm- 
fendants  or  any  of  them,  execution  may  issue  for  oestBagaaut 
the  plaintiffs  upon  a  day  to  be  named  in  the  judgment,  and  if 
no  day  be  named  then  it  may  issue  afW  the  expiration  of  Ibor* 
teen  clear  days  from  the  day  on  whieh  judginent  sbail  lyivv 
been  given,  unless  the  judge  shall  otherwise  order. 

289.  Where  upon  the  trial  of  any  action  of  ejectment  it  AaiX 
be  proved  that  the  defendant  is  joint  tenant,  tenant  in  coauDoa, 
or  coparcener  with  the  {^intiff,  then,  unless  also  an  aetoal 
ouster  of  the  plaintiff  shall  be  proved,  Che  defendant  shall  be 
entitied  to  judgment  and  coste,  but  if  such  ouster  be  proved, 
then  the  plaintiff  shall  be  entitied  to  judgiaent  for  the  recorety 
of  possession  and  costs. 

240.  The  death  of  a  plaintiff  or  defendant  ehall  not  eawe  a& 
action  of  ejectment  to  abate,  but  it  may  be  coattniied  as  pro- 
Tided  l^  the  next  nine  foUowtng  rules. 

241.  Where  any  par^  to  an  action  of  ejectment  dies  befbie 
the  return-day,  tiie  surviving  party  or  parties  thereto  diall 
appear  in  court  on  the  ratum-^y. 

242.  Where  a  sole  {^intlff,  or  one  of  seveiml  {daintifls  in 
ejectment  claiming  otherwise  than  as  joint  tenants,  dies  befo« 
i&xe  return-day,  it  shall  be  lawful  for  the  heir  or  othor  legal 
representative  of  such  deceased  {^intiff,  on  the  retum-day,  lo 
apply  to  the  judge,  upon  filing  an  affidavit  of  the  deadi  of  the 
deceased  plaintiff,  and  of  his  own  heirship  or  other  representi- 
tive  character,  fbr  leave  to  continue  tiie  action  in  his  own  name 
as  plaintiff,  and  the  judge  may  nmke  an  order  granting  sooh 
leave  upon  such  terms  as  to  adjournment,  and  payment  of  ooets, 
as  he  shall  see  fit,  and  thereupon  the  entry  of  the  plaint  in  the 
plaint  book  shall  be  amended  by  substituting  for  the  name  of 
the  deceased  plaintiff  the  name  of  i^e  applicant  as  heir  or  other 
legal  representative,  as  the  case  may  be,  of  the  deceased  plaa- 
tin ;  and  the  substituted  plaintiff  shall  not  recover  unim  he 
shall  prove  the  titie  of  the  deceased  (^ntiff  as  stated  in  Ifas 
summons,  and  also  that  he  is  heir  or  other  l^al  representatrve 
of  the  deceased  plaintiff,  but  upon  proof  of  such  title  and  of  his 
rejH'esetttative  character  as  alleged  he  shi^  be  entitied  to  judg- 
ment fbr  the  recovery  of  possession  and  costs :  prorided  tbat  if 
tiie  defendant  do  not  appear  on  the  return-day,  the  cause  fhall 
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1)6  fic^nnied,  and  a  copy  of  the  order  shall  be  sent  bj  the 
registrar  by  post  or  otherwise  to  the  de^dant. 

243.  Where  one  of  sereral  plaintiffs  dies  before  the  Tetom- 
day,  and  no  application  be  made  on  the  retam-day  by  the  legal 
TepresentatiTes  of  the  deceased  plaintiff,  the  name  of  Ihe  de- 
ceased plaintiff  Bhall  be  struck  out,  and  the  action  shall  proceed  Form^  143. 
and  be  tried  as  between  the  surviving  plaintiff  and  the  defend- 
ant^ and  the  surviving  plaintiff  shall  have  judgment  for  the 
recovery  of  the  whole  of  the  property  mentioned  in  the  sum- 
mons if  he  shall  prove  himself  entitled  thereto,  or  if  not,  then 

for  the  reooveiT  cST  such  pert  or  share  thereof  as  he  shall  prove 
himself  entitled  to,  and  for  costs. 

244.  Where  judgment  in  ejectment  is  given  for  two  or  more 
plaintiffs,  and  one  or  more  of  such  plaintiffs  die  after  judgment 
and  before  execution  is  executed,  the  surviving  pbiintiff  or 
plaintifis  may  apply  to  the  registrar,  upon  an  affidavit  stating 
the  death  of  the  deceased  plaintiff  or  plaintiffs,  to  make  an 
entry  in  the  nunute  book  of  the  death  of  such  plaintiff,  and 
strike  out  therefrcHn  the  name  of  the  deceased  plaintiff  or  plain- 
tiffs, and  to  issue  execution  for  ^le  recovery  of  the  possession 
of  the  entirety  of  the  property  and  the  costs ;  but  nothing  herein 
contained  shall  affect  the  right  of  the  legal  representatives  of 
the  deceased  plaintiff  or  plaintiffs,  or  the  liability  of  the  sur- 
viving plaintiff  or  plaintiffs  to  such  legal  r^resentatives ;  and 
the  entry  of  possession  of  such  surviving  plaintiff  or  pUintifib 
under  such  execution  shall  be  considered  as  an  entry  of  pos- 
session on  behalf  of  such  legal  reepresentatives  in  respect  of 
the  property  to  which  they  shall  bo  entitled  as  such  representa- 
tives. 

245.  Where  a  sole  plaintiff  or  all  the  plaintifis  in  Cjjectment 
shall  die  after  judgment,  but  before  execution  executed,  any 

person  or  persons  entitled  upon  the  death  of  the  plaintiff  or  Form^  106. 
ptaintifis  to  the  property  recovered  may  issue  execution,  upon 
leave  of  the  registrar,  as  proidded  by  rule  201. 

246.  Where  before  or  after  the  return-day  one  or  more  of 
several  defendants  in  ejectment  who  defend  jointly  shall  die, 
the  name  of  the  deceased  defondant  shaU,  upon  application  of 
either  party,  and  upon  proof  of  the  death,  be  struck  out,  and 
the  action  shall  proceed  agamst  the  surviving  defendant  or 
defendants. 

247.  Where  a  sole  defendant  or  all  the  defendants  in  an 
action  of  ejectment  shall  die  before  the  return-day,  any  person 
or  persons  claiming  to  be  entitled  to  the  property  on  the  death 
of  the  defendant  or  defendants  may  apply  at  the  hearing  to  the 

judge,  upon  filing   an   affidavit  stating  sudi  death  and  the  ^^^  .  ,^ 
grounds  npon  which  he  claims  the  property,  for  leave  to  defend  ' 

m  the  pl»ce  of  the  deceased  defendant  or  ilefondantB,  and  the 
judge  may  make  an  order  granting  such  leave  upon  such  terms 
as  to  adjournment  and  payment  of  costs  as  he  may  see  fit,  and 
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thereupon  the  entrj  of  the  plaint  in  the  plaint  hook  sfaall  he 
amended  hj  suhstituting  the  name  of  the  applicant  for  that  of 
the  deceased  defendant,  and  the  action  shall  proceed  as  if  the 
applicant  had  originally  heen  defendant. 

I^rovided,  that  if  no  such  application  he  made  the  action  may 
proceed  and  he  tried  as  in  the  case  of  the  non-appearance  of  a 
defendant,  and  the  plaintiff,  upon  proof  of  the  service  of  the 
summons  and  of  his  title  to  the  property,  shall  be  entitled  to 
judgment  for  the  recovery  of  possession. 

Provided  also,  that  if  no  such  application  be  made  any  person 
claiming  to  be  entitled  to  the  property  upon  the  death  of  the 
defendant  or  defendants  may  apply  for  a  new  trial,  upon  filing 
An  affidavit  stating  the  death  of  the  defendant,  the  grounds  upon 
which  he  claims  the  property,  and  that  he  had  no  notice  or 
knowledge  of  the  summons  before  the  return-day  thereof:  and, 
if  the  judge  orders  a  new  trial,  the  name  of  the  applicant  shall 
be  substituted  for  that  of  the  deceased  defendant  in  the  minute 
book  and  summons,  and  the  action  shall  proceed  as  if  the  appli- 
cant had  originally  been  defendant ;  and  if  the  judge  refuses  a 
new  trial,  he  shall  have  power  to  order  the  applicant  to  pay  the 
costs  of  the  application. 

248.  Where  a  sole  defendant  or  all  the  defendants  in  eject- 
ment shall  die  after  judgment,  the  plaintiff  shall  nevertheless  be 
entitled  to  proceed  by  execution  for  the  recovery  of  possession, 

I'brm,  146.  and  to  proceed  by  summons  in  ihe  nature  of  a  scire  facias  for 
the  recovery  of  the  costs  against  the  legal  personal  representa- 
tives of  the  deceased  defendant  or  defendants. 

249.  Rule  247  shall  apply  to  the  case  of  the  death  before  the 
return-day  in  ejectment  of  one  of  several  defendants  who  de- 
fends separately,  whether  any  other  defendant  defends  for  the 
same  property  or  not. 

250.  Where  a  plaintiff  in  ejectment  is  desirous  of  not  pro- 
ceeding in  the  action,  he  may  give  notice  thereof  to  the  registrar 

Ibrm,  126.  and  to  the  defendant  by  post,  and  upon  the  receipt  of  such 
notice  the  registrar  shall  enter  in  the  minute  book  judgment  of 
nonsuit  with  costs  up  to  that  day. 

251.  Where  a  plaintiff  in  ejectment  is  desirous  of  not  pro- 
ceeding further  in  the  action  in  respect  of  any  portion  of  the 

Form,  146.  property,  he  may  give  notice  thereof  by  post  to  the  registiur 
and  to  the  defendant  or  defendants  defending  for  such  portion, 
describing  in  the  notice  such  portion,  and  upon  the  receipt  of 
such  notice  the  registrar  shall  make  a  memorandum  thereof  in 
the  plaint  book,  and  the  action  shall  proceed  for  the  recovery 
of  the  remainder  of  the  property ;  and  the  defendant  or  de- 
fendants receiving  such  notice  shall  not  be  entitled  to  any  further 
costs  in  respect  of  the  defence  for  such  portion  of  ihe  property 
than  those  incurred  up  to  the  receipt  of  such  notice,  unless  the 
judge  shall  otherwise  order. 

252.  Where  one  of  several  plaintiffs  in  ejectment  is  desirous 
of  not  proceeding  in  the  action,  he  may  apply  to  the  judge  on 
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4he  retum-daj  to  have  his  name  stmck  out  of  the  proceedings, 
and  an  order  may  be  made  thereupon  as  to  cost  or  otherwise, 
as  the  judge  thinks  fit,  and  the  action  shall  proceed  at  the  suit 
of  the  other  plaintiffs. 

253.  A  sole  defendant  or  all  the  defendants  in  ejectment 
maj  at  anj  time  before  the  retum-daj,  confess  the  action  as  to 
the  whole  of  the  property  hj  signing  in  the  presence  of  the 
registrar  or  of  one  of  his  clerks  or  of  an  attomej  of  one  of  the 
superior  courts,  and  attested  by  the  person  in  whose  presence  Ibrm,  147. 
it  is  signed,  an  admission  of  the  title  of  the  plaintiff  to  the  pro- 
perty and  of  his  right  to  the  possession  thereof;  and  the  regis- 
trar shall  upon  the  receipt  of  such  admission  forthwith  give 
notice  thereof  by  post  to  the  plaintiff,  and  the  judge  may  on  the 
return-day,  upon  proof  of  the  signature  of  the  defendant  or  de- 
fendants to  such  admission  by  affidavit  or  otherwise  in  case  the 
same  is  not  attested  by  the  registrar  or  his  clerk,  and  without 
any  proof  of  the  plaintiff's  title,  give  judgment  for  the  plaintiff 
for  the  recovery  of  possession  and  for  costs;  provided  that,  if 
the  plaintiff  receive  notice  of  such  admission  before  the  return- 
day,  he  shall  not  be  entitled  to  any  costs  incurred  subsequently 
to  the  receipt  of  such  notice,  except  the  costs  of  attending  the 
court  on  the  return-day,  unless  the  judge  shall  otherwise 
order. 

2o4.  Where  one  of  several  defendants  who  defends  sepa- 
rately for  a  portion  of  the  property  for  which  no  other  de- 
fendant defends  is  desirous  of  confessing  the  action  as  to  such  /br«i,  148. 
portion  and  admitting  the  plaintiff's  title  thereto,  he  may  sign 
a  like  admission  as  is  provided  for  by  ^e  last  preceding  rule, 
describing  in  the  admission  such  portion,  and  similar  proceed- 
ings shall  be  taken  thereupon  as  in  the  case  of  a  confession  of 
the  action  as  to  the  whole  of  the  property,  and  the  action  shall  Ibrm,  149. 
proceed  against  the  other  defendants. 

256.  Where  proceedings  to  recover  possession  of  a  tenement 
can  be  taken  under  the  provisions  of  the  County  Courts  Act, 
1856,  no  action  of  ejectment  shall  be  brought  under  the  County 
Courts  Act,  1867. 

256.  Where  an  action  of  ejectment  shall  be  brought  by  any 
mortgagee  or  any  person  claiming  under  him  for  the  recovery 
of  ^e  possession  of  any  mortgaged  property,  and  no  suit  shall 
be  then  depending  in  any  superior  court  of  equity  or  in  any 
county  court,  touching  the  foreclosure  or  redemption  of  such 
mortgage,  a  defendant  or  any  of  the  defendants  who  shall  have 
the  nght  to  redeem  such  mortgage  may,  ten  clear  days  at  least 
before  the  return-day,  pay  into  court  such  sum  of  money  as 
may  be  due  for  principal  and  interest  on  such  mortgage,  and 
for  costs,  and  the  registrar  shall  thereupon  give  notice  by  post  ji^„^  ]5(), 
to  the  plaintiff  of  such  payment  into  court,  and  on  the  return- 
day  if  die  plaintiff  shaU  not  appear,  or  if  he  shall  appear  and 
agree  to  accept  the  sum  paid  into  court  for  principal,  interest 
and  costs,  or  if  the  judge  shall  determine  that  the  sum  paid 
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Form,  151.  into  cooTt  if  lufficient,  the  oonrt  shall  order  the  plaintiff  within 
A  oertain  time,  at  the  defendant's  expense,  to  re-convey  the 
mortga^red  property,  and  to  dellTer  op  to  the  defendant  all  the 
title  deeds  and  writings  relating  thereto;  but  if  the  jodge  BhaM 
determiiie  that  the  fum  paid  into  oourt  is  not  pofficient,  he  ^all 
determine  what  farther  emn  is  dae  to  the  plaintiff  for  principal, 
interest  and  oo^ts,  and  shall  order  the  same  to  be  paid  into 
court  by  the  defendant  on  a  day  to  be  fixed,  and  shall  further 
order  that  upon  such  farther  payment  into  coort  the  plaintiff 
shall,  within  a  certain  time,  at  the  defendant's  expense,  re- 
convey  the  mortgaged  property,  and  deliver  up  to  the  defendant 
all  the  title  deeds  and  writings  relating  thereto,  and  that,  upon 
default  being  made  in  payment  of  such  further  sum,  that  exe- 
cation  shall  issue  for  the  recovery  of  possession  of  the  property 
and  costs :  provided  that  where  the  judge  finds  the  payment 
into  court  insufficient,  and  the  defendant  makes  default  in  pay- 
ment of  the  further  sum  found  by  the  judge  to  be  due,  and  the 
plaintiff  issues  execution  for  the  recovery  of  possession,  then 
the  registrar  shall,  upon  the  application  of  the  defendant,  repay 
to  him  the  sum  before  paid  into  court ;  provided  further,  that 
the  registrar  shall  not  pay  out  to  the  plaintiff  the  sum  paid  into 

Fonttf  152.  ootttt  under  this  rule,  except  the  costs  last  mentioned,  unless 
he  shall  be  satisfied  by  the  affidavit  of  himself  or  of  his  attor- 
ney that  the  plaintiff  has  re-conveyed  the  mortgaged  property 
to  the  defendant,  and  has  delivered  up  to  him  all  the  title  deeds 
and  writings  relating  thereto. 


Title  to  Land,  Corporeal  or  Incorporeal  Hereditaments, 
Easements,  S^c. 

ao  &  31  Vict        267.  Actions  brought  in  county  courts  under  sect.  12  of  30 

r.  142, 1. 12.  &  31  Vict.  c.  142,  other  than  actions  of  ejectment,  shall  be 
commenced,  prosecuted  and  tried  in  the  same  manner,  and 
subject  to  the  same  rules,  regulations  and  practice  in  and  sub- 
ject to  which  actions  are  now  commenced,  prosecuted  and  tried 
in  the  county  courts,  except  that,  whatever  the  amount  of 

lorm,  158.  damages  claimed  may  be,  the  plaintiff  shall,  at  the  time  of  tbe 
entry  of  the  plaint,  deliver  to  the  registrar  a  concise  statement 
in  writing,  signed  by  himself  or  his  attorney,  of  his  oaose  of 
action,  and  of  the  particulars  thereof,  together  with  as  many 
copies  of  such  statement  as  there  are  defendants,  aad  a  copy  of 
such  statement,  sealed  with  the  seal  of  the  ooiut,  shall  be  an- 
nexed to  the  summons,  and  such  statement  shall  be  deemed 
part  of  ^e  summons. 

no  &  31  Vict        258.  Any  action  brought  under  sect  12  of  30  &  81  Viet. 

c.  142»  s.  12.  c  142,  may,  if  either  party  require  a  jury  to  be  anmrnoned,  be 
tried  by  a  jury  in  the  same  manner  and  subject  to  the  same 
rules  as  actions  have  heretofore  been  tried  by  juries  in  tbe 
county  courts. 
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Beplevin* 

269.  In  actions  of  replevin  no  other  cause  of  action  shall  he  9  &  10  Vict 
joined  in  the  .summons.  c  95,  s.  119. 

260.  On  entering  a  plaint  in  replevin,  the  plaintiff  must  9  &  10  Vict, 
'specify  and  descrihe  in  a  statement  or  particulars,  the  cattle,  or  ©•  ®5,  s.  119. 
the  several  goods  and  chattels  taken  under  the  distress,  and  of 

the  taking  of  which  he  complains. 

261.  Mi  actions  of  replevin  in  cases  of  distress  ^  rent  in  fhrms,  154, 
arrear,  or  for  damage  feasance,  shall  be  tried  in  a  summary  waj  ^^^»  ^^»  ^^^• 
as  other  actions  in  the  courts  holden  under  the  authority  of  the 

act  of  the  9  &  10  Vict.  c.  95,  and  the  judgment  therein,  in 
ordinary  cases,  whether  for  plaintiff  or  defendant,  shall  be 
according  to.  the  forms  set  forth  in  the  schedule. 

262.  Where  the  distress  is  for  rent,  and  the  defendant  suc- 
ceeds in  the  action,  if  the  defendant  require,  the  judge  shall,  if 
the  cause  be  tried  without  a  jury,  and  the  jury  shall,  if  the 
cause  be  tried  with  a  jury,  find  the  value  of  the  goods  dis- 
trained, and  if  the  value  be  less  than  the  amount  of  rent  in 

arrear,  judgment  shall  be  given  for  the  amount  of  such  value,  Jbrni,  158. 
but  if  the  amount  of  the  rent  in  arrear  be  less  than  the  value 
so  found  judgment  diall  be  given  £or  the  amount  of  such  rent, 
and  aiay  be  ^i^sroed  in  the  same  manner  as  any  other  judgment 
of  the  court 

263.  Where  the  distress  is  for  damage  feasance,  and  the  de- 
fendant is  entitled  to  judgment  for  a  return,  if  the  plaintiff  ^rm,  159. 
require,  the  judge  shall,  if  the  cause  be  tried  without  a  jury, 

and  the  jury  shall,  if  the  cause  be  tried  with  a  jury,  find  the 
amoimt  of  the  damage  sustained  by  the  defendant,  and  judg- 
ment shall  then  be  given  in  favour  of  the  defendant,  in  the 
alternative,  for  a  return,  or  ^  the  amount  of  the  damage  so 
found. 

Detinue, 

264.  The  judgment  in  detinue,  if  for  the  plaintifl^  shall  be 

for  the  value  of  the  goods  detained,  together  with  a  sum  to  be  Formt,  160, 
stated  in  the  judgment  by  way  of  damages  for  the  detention  161. 
and  costs;  but  it  mav  be  made  part  of  the  order  that  on  payment 
of  damages  for  the  detention,  and  costs,  and  return  of  the  goods 
on  or  before  a  day  to  be  named,  satisfaction  shall  be  entered. 

Confessions  under  the  County  Courts  Act,  1850. 

265.  All  confessions  under  sect.  8  of  13  &  14  Vict.  c.61,  shall  18  &  14  Vic^. 
be  delivered  to  the  registrar  five  clear  days  before  the  return-  c  61,  s.  8. 
day :  provided  that,  at  any  time  before  the  cause  is  called  on, 

the  defendant  may  confess  and  admit  the  claim  according  to  the  ^ST^*  ^^  ^ 
fonn  Mt  forth  in  the  schedule,  eul^ect,  however,  to  an  order  by 
the  judge  to  pay  such  costs  as  the  plaintiff  has  incurred  in  oon- 
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sequence  of  the  defendant's  not  having  delivered  sndi  oonfei- 
sion  as  hereinbefore  required. 

Consents  to  Judgment  under  the  County  Courts  Aetj  1850. 
Id  ft  14  Vict        266.  In  all  eases  of  consent  under  sect  9  of  13  &  14  Vict 
c  61,1.  9.         c.  61,  the  defendant  may  confess  the  amount  of  the  {duntiff*s 
Ihrm,  104.        costs  besides  the  court  fees,  and  the  judgment  may  be  entered 

accordingly,  and  the  amount  of  the  plaintifTs  costs  shall  be 

stated  separately. 

Cases  under  the  County  Courts  Act,  1856. 

19  fr  20  Vict        267.  Where  the  parties,  in  pursuance  of  sect  23  of  19  &  20 

c.  108,  8.  28.      Vict.  c.  108,  agree  to  try  any  action  in  a  county  court,  a  pkhtt 

IWm,  2.  shall  be  enter^  and  a  summons  shall  be  issued  hereon,  as  io 

other  cases,  and  all  the  rules  and  practice  of  the  court  sittU  be 

adopted  in  such  cases,  so  far  as  the  same  are  applicable. 

Registry  of  Judgments  of  County  Courts. 

268.  A  return  of  erery  judgment  entered  in  "  the  city  of 
London  court"  for  the  sum  of  ten  pounds  and  upwards,  shall  be 
transmitted  to  the  registrar  of  judgments  of  county  ooorts  ii 
London,  in  the  same  manner  as  returns  of  judgments  altered 
in  a  county  court  are  now  transmitted. 

Proceedings  under  the  Literary  and  Scientijic  InstHutionSj 
the  Friendly  Societies,  and  the  Industrial  and  Provident 
Societies,  Acts. 

J^brmi,  162  to        269.  In  proceedings  in  the  county  courts  undo*  17  &  18  Viet 

165.  c.  112,  18  &  19  Vict  c.  63,  and  30  &  31  Vict  c.  117,  a  plaint 

shall  be  entered,  and  a  smnmons  shall  be  issued  thereon,  sod 

^e  rules  and  practice  of  such  courts  shall  be  adopted  with 

respect  to  such  proceedings,  so  far  as  the  same  are  applicable. 

270.  Where  a  defendant  is  a  trustee,  member  of  the  genenl 
committee  of  management,  treasurer,  or  other  officer  of  an  insti- 
tution or  society  established  under  any  act  mentioned  in  the 
last  rule,  the  summons  shall  be  served  in  the  mode,  if  anj, 
prescribed  by  the  act  under  which  any  such  institution  or  society 
IS  establishea  or  regulated,  and  if  no  mode  of  service  be  ther^ 
prescribed,  then  at  the  usual  place  of  business  of  the  institotiot 
or  society,  and  if  there  be  no  such  place  of  business,  thai  accord- 
ing to  the  ordinary  practice  of  the  court 

Cases  under  the  Summary  Procedure  on  Bills  of  Exchange 

Act,  1856. 

271.  Where  a  judge  is  satisfied  that  the  bailiff  has  made  all 
reasonable  efforts  to  effect  personal  service  of  the  8ummo^l^  or 
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that  the  summons  has  come  to  the  knowledge  of  the  defendant, 
or  that  he  wilfldly  evades  service  of  the  same,  the  judge  may 
order  that  the  plaintiff  may  proceed  as  if  personal  service  had 
been  effected,  subject  to  such  conditions  as  to  the  judge  may 
seem  fit. 

272.  Where  a  defendant  applies  for  leave  to  defend  he  shall 

satisfy  the  judge,  or  in  his  absence  the  registrar,  by  affidavit,  Ihrms,  Id  to 
that  good  grounds  exist  for  granting  leave  to  defend  the  action,  20. 
and  shall  leave  with  the  registrar  such  affidavit,  together  with 
a  copy  thereof  and  shall,  if  required  so  to  do  by  the  judge  or 
registrar,  give  security  according  to  the  provision  of  sect.  2  of 
18  &  19  Vict.  c.  67. 

273.  Where  leave  is  given  to  defend,  the  registrar  shall 
appoint  the  cause  to  be  heard  at  the  first  convenient  sitting  of 

the  court  to  be  held  after  such  leave  is  granted,  and  shall  send  Ihnm,  18, 19. 
to  the  plaintiff  notice  thereof  according  to  the  form  set  forth  in 
the  schedule,  together  with  a  copy  of  the  affidavits  made  by 
the  defendant,  and  shall  also  send  to  the  defendant  by  post  a 
notice  according  to  the  form  in  the  schedule. 

274.  No  order  on  a  judgment  by  default  under  18  &  19  Vict, 
c.  67,  need  be  drawn  up  or  served. 

275.  Any  application,  under  sect.  3  of  18  &  19  Vict  c.  67, 
to  set  aside  the  judgment,  shall  be  made  to  the  judge  of  the 
court ;  but,  until  the  judge  can  hear  die  same,  execution  shall 
be  stayed,  upon  the  defendant's  giving  security  to  abide  the 
decision  of  the  judge,  in  accordance  with  the  practice  in  cases 
of  appeal  under  rules  142  and  143. 

Proceedings  under  the  Succession  Duty  Act^  1853,  the  Me- 
tropolitan  Building  Acty  1855,  the  Merchant  Shipping 
Acty  1862. 

276.  In  proceedings  in  the  county  courts  under  sect.  50  of  ig  &  17  Vict 
16  &  17  Vict.  c.  51,   18  &  19  Vict.  c.  122,  and  25  &  26  Vict.  c.  61.  a.  60. 
c.  63,  a  plaint  shall  be  entered,  and  a  summons  shall  be  issued  ig  g^  19  yict. 
thereon,  and  the  rules  and  practice  of  the  court  shall  be  adopted  c.  122. 
with  respect  to  such  proceedings,  so  far  as  the  same  are  appli-  26  &  26  Vict, 
cable.  c.  68. 

The  Absconding  Debtors  Act,  1851. 

277.  Where  a  warrant  shall  have  been  granted  to  the  high  14  ^  15  yi<^ 
bailiff  of  a  county  court  under  the  Absconding  Debtors  Act,  c.  62. 
1851,  such  high  bailiff  shall  not  be  required  to  execute  the 

same  out  of  the  district  of  the  court  for  which  he  shall  have 
been  appointed  high  bailiff,  but  if  the  person  against  whom 
such  warrant  shall  have  been  granted  cannot  be  found  within 
the  district  of  the  court  by  the  judge  of  which  it  shall  have 
been  granted,  such  high  bailiff  shall  forthwith  transmit  such 
warrant  to  tlie  high  bailiff  of  any  other  county  court  within 
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the  district  of  which  sudi  pftrtj  shall  ^len  he  or  he  heliered  to 
he,  and  thereupon  such  last-mentioned  high  bailiff  shall  be 
authorized  and  required  to  execute  such  warrant,  and  odienriap 
to  act  in  the  matter  in  all  respects  as  if  the  warrant  had  been 
directed  to  him  by  the  judge  of  the  court  of  which  he  is  the 
high  bailiff. 

Forms, 

278.  In  proceedings  for  which  forms  are  not  provided  in  the 
schedule,  the  registrars  shall  frame  the  forms  required,  nsing 
as  guides  those  so  provided. 

Iftsolvencjfy  -^Pending  Cases. 

279.  The  rules  of  practice  and  orders  of  the  court  for  tia 
relief  of  insolvent  debtors  in  London  shall  be  die  mlee  of 
practice  and  orders  in  insolvencj  and  protection  cases  in  the 
county  courts,  so  far  as  the  same  are  applicable. 
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ORDER  I. 

Suits. 

Plaint  and  Summons. 

All  Buits  under  the  1st,  2nd,  3rd  or  7th  clauses  of  the  1st      Bute  1. 
section  of  the  act,  and  under  the  9th  section  of  30  &  31  Vict.  Commence- 
c.  1 42,  shall  be  commenced  by  filing  a  plaint  in  equity  in  the  ™*'**  ^  ^°*^- 
county  court  to  which  jurisdiction  in  the  matter  is  given  by 
the  10th  section  of  the  act. 

Every  plaint  in  equity  shall  state  the  name,  address  and  de-       ^^  ^; 
scription  of  the  plaintiff,  and  of  the  person  intended  to  be  rJJJ^ 
brought  before  the  court  as  defendant;  and  where  any  party 
sues  or  is  sued  in  a  representative  character  he  shall  be  so 
described  in  the  plaint;  but  this  rule  shall  be  subject  to  the 
38th  rule  of  the  preceding  county  court  rules. 

Every  plaint  in  equity  shall  contain  a  concise  statement  of      ji^ig  3. 
the  grounds  upon  which  the  plaintiff  seeks  to  obtain  relief;  and  Plaint 
shall  ask  for  the  specific  relief  to  which  he  conceives  himself 
entitled,  and  also  for  general  relief. 

Where  the  plaint  is  filed  by  an  attorney  he  shall  indorse       ItuU  i. 
thereon  his  name  or  firm  and  place  of  business,  and  that  the  ^^^^  ^^^  ^^ 
plaintiff  sues  by  him  as  attorney ;  and  where  there  is  more  than  *    ™®^* 
one  plaintiff,  and  the  plaint  is  not  filed  by  an  attorney,  the 
plaintiff  who  actually  fUes  the  same  shall  indorse  thereon  his 
name  and  address. 

Plaints  in  equity  may  be  in  forms  similar  to  those  set  out      HuU  6. 
in  the  schedule  to  these  orders,  with  such  variations  as  the  F*'!™/.^^'?!'**' 
nature  and  circumstances  of  each  particular  case  may  require.      '  «>»  0, 7, 11. 

The  plaintiff  or  his  attorney  shall  deliver  at  the  office  of  the       JRt^le  6. 
registrar  the  plaint,  with  as  many  copies  thereof  as  there  are  ^^l^Tf^  *^ , 
persons  to  be  brought  before  the  court  as  defendants,  and  the  J^^T^ 
registrar  shall  forthwith  indorse  on  the  plaint  a  memorandum  piijnts. 
of  the  day  on  which  the  same  was  received  by  him,  and  when 
such  plaint  shall  be  so  indorsed  it  shall  be  taken  for  all  pur* 
poses  to  have  been  duly  filed  on  the  date  so  indorsed  thereon. 

The  registrar  shall,  on  the  filing  of  such  plaint,  make  out  a       Bnle  7. 
tianmons  to  the  defendant,  or  to  every  defendant  where  there  Sanunons  on 
is  more  than  one,  to  appear,  and  submit  to  the  judgment  of  the  P^^^ 
court  thereon. 
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HuleS. 
Date  And  re- 
turn of  Bom- 
mons. 

Bule9. 
Service  of 
BuniDions. 

Ibrms,  2,  8. 


Rule  10. 
Senrice  when 
defendant  is 
out  of  Juris- 
diction of 
county  courts. 


Orders  and  Rules  in  Equity. 

The  summons  shall  be  in  the  form  in  the  schedule,  and  be 
dated  of  the  day  on  which  the  plaint  was  filed,  and  maj  be 
returnable  at  any  court  to  be  holden  not  less  than  one  calendar 
month  nor  more  than  three  calendar  months  from  the  filing 
thereof. 

The  smnmons,  with  a  copy  of  the  plaint  annexed  thereto, 
shall  be  issued  by  the  registrar  to  the  bailifi*  forthwith,  who 
shall  serve  the  same  within  seven  days,  and  the  service  thereof 
shall  be  proved,  in  conformity  with  the  present  practice  of  the 
county  courts;  provided  always,  that  the  court  may,  upon  facts 
duly  verified  by  affidavit,  allow  substituted  service  where  jus- 
tice requires  it. 

Where  a  defendant  shall  be  out  of  England,  the  judge,  or  in 
his  absence  the  registrar,  may,  upan  an  affidavit  of  the  fact, 
direct  the  service  of  the  plaint  and  summons  to  be  effected 
within  such  time  and  in  such  manner  as  the  judge  or  registrar 
may  think  fit. 


Rule  1. 
Admission. 

Form,  17. 


Fhrm,  18. 


Rule  2. 
Notice  of  ad- 
mission. 


RhU  8. 
Statement  in 
the  nature  of  a 
disclaimer  or 
answer  may  be 
filed  by  de- 
fendant, 
/brw,  19. 


ORDER  II. 

Suits. 

Proceedings  after  Service, 

Where  any  defendant  desires  to  admit  the  truth  of  the  alle- 
gations in  the  plaint,  and  to  submit  to  the  judgment  of  the 
court,  he  may,  at  any  time  before  the  return-day  of  the  original 
summons,  in  the  presence  of  a  registrar  of  a  county  court,  or 
in  the  presence  of  one  of  his  clerks,  or  of  an  attorney  of  one  of 
the  superior  courts,  sign  an  admission  in  the  form  contained  in 
the  schedule  to  these  orders;  and  the  signature  of  the  defendant 
thereto  shall  be  verified  by  affidavit,  unless  signed  in  the  pre- 
sence of  the  registrar  of  the  court  in  which  the  suit  is,  or  of 
one  of  his  clerks. 

The  admission  shall  be  delivered  to  the  registrar,  together 
with  a  copy  thereof  for  each  of  the  plaintifis,  or,  where  the 
plaint  is  filed  by  an  attorney,  with  a  copy  for  such  attorney 
only;  and  the  registrar  shall  forthwith  file  the  same  and  trans- 
mit a  copy  by  post  to  each  plaintiff,  or  the  attorney,  as  the  case 
may  be,  and  after  the  receipt  of  such  copy  the  plaintiff  shall 
be  entitled  to  the  costs  then  already  incurred,  and  to  the  further 
costs  of  attending  the  court  and  obtaining  the  decree  or  order 
to  be  made  upon  such  admission,  but  to  no  other  costs. 

The  defendant  may,  within  eight  days  after  the  service  of 
the  swnmons,  by  a  statement  in  writing  signed  by  him,  disclaim 
any  interest  in  the  subject  matter  of  the  suit,  or  admit  or  deny 
any  of  the  statements  in  the  plaint,  or  raise  any  question  of  law 
on  such  statements  without  admitting  the  truth  thereof;  or  he 
may  state  concisely  any  new  fiict  or  document  upon  which  he 
intends  to  rely  as  a  de&nce  at  the  hearing,  or  which  he  thinks 
advisable  to  bring  to  the  notice  of  the  court :  provided  always^ 
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that  in  exercising  his  discretion  as  to  costs,  the  judge  shall 
consider  the  fact  of  a  defendant  having  or  not  having  availed 
himself  of  the  powers  given  by  this  ruk. 

The  statement  under  the  last  foregoing  rule  shall  be  delivered       ^^^  ^• 
to  the  registrar,  together  with  a  copy  thereof  for  each  of  the  ^IJ^^^l''*  ^ 
plaintiffs,  or  where  the  plaint  is  filed  by  an  attorney,  with  a 
copy  for  such  attorney  only ;  and  the  registrar  shall  forthwith 
file  the  same,  and  transmit  a  copy  by  post  to  each  plaintiff  or 
the  attorney  as  the  case  may  be. 

Where  the  statement  is  filed  by  an  attorney  he  shall  endorse       ^^  5. 
thereon  his  name  or  firm  and  place  of  business,  and  that  the  ?**J^!?J  ^^ 
defendant  defends  by  him;  and  where  it  is  not  filed  bv' an    ^  ^' 

attorney,  the  defendant  who  actually  files  the  same  shall  en- 
dorse thereon  his  name  and  address. 

The  plaintiff  may,  at  any  time  before  the  return-day  of  the       -R*'*'  ^« 
summons,  by  notice  in  writing  delivered  at  the  office  of  the  I™Di»al  of 
registrar,  require  the  plaint  to  be  dismissed  as  against  all  or  "^  * 
any  of  the  defendants,  with  costs,  without  prejudice  to  further 
proceedings  or  suits,  and  such  notice  shall  operate  as  an  order 
to  dismiss  accordingly;  and  the  registrar  shall  forthwith  file 
such  notice,  and  forward  a  copy  thereof  by  post  or  otherwise  to 
each  of  the  defendants. 


OBDER  in. 

Suits. 

Evidence, 

Except  where  otherwise  provided  by  these  orders,  the  evi-       Rule  1. 
dence  of  witnesses  shall  be  taken  viva  voce  on  oath  according  Evidence  to  be 
to  the  present  practice  on  the  hearing  of  plaints.  J^°  ^*^* 

Where  a  party  desires  to  give  in  evidence  any  document,  he        ^  ;  « 
may,  not  less  than  five  days  before  the  hearing,  give  notice  to  ^^  ^  admis- 
any  other  party  in  the  cause  who  is  competent  to  make  admis-  gj^^  ^f  ^q^u- 
sions,  requiring  him  to  inspect  and  admit  such  document ;  and  ments. 
if  such  other  party  shall  not  within  a  reasonable  time  make  21  &  22  Vict, 
such  admission,  any  expense  of  proving  the  same  at  the  hearing  c  27,  s.  7. 
shall  be  paid  by  him,  whatever  be  the  result  of  the  cause,  imless 
the  court  shall  otherwise  order ;  and  no  costs  of  proving  any  ^rm,  14. 
document  shall  be  allowed  unless  such  notice  shall  be  given, 
except  in  cases  where,  in  the  opinion  of  the  registrar,  the 
omission  to  give  such  notice  has  been  a  saving  of  expense. 

Where  a  party  desires  to  inspect  any  document  in  the  pos-       RuU  8. 
session  or  under  the  control  of  any  other  party,  he  may,  five  Inspection  of 
days  before  the  hearing,  give  notice  to  such  other  party  that  he  J^^^^n  or 
or  his  attorney  desires  to  inspect  the  samq.  at  any  place  to  be  ^^^^of  an 
appointed  by  such  other  party ;  and  if  such  other  party  shall  opposite  party. 
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15  &  16  Vict 
c.  86,  B.  18. 

Ibrm,lL 

BuleA, 
SnmmoQB  to 
witness. 
Ibrm,  15, 16. 


Compnkory 
production  of 
docnments  bpr 
parties  to  stut 
15  &  16  Vict 
c.  86,  ss.  18  & 
20. 


Rule  6, 
Documents  un- 
objected to  re- 
cerred  without 
fonnal  proof. 


RuUl, 
Affidavit 


RuU%. 
Kxamination 
de  bene  esse, 

Rule^, 
Special  exami- 
ner. 


Orders  and  Rules  in  Equity, 

not  appoint  a  convenient  place,  or  allow  the  party  giving  sodi 
notice,  or  his  attorney,  to  inspect  such  document  within  three 
days  after  receiving  such  notice,  the  judge  may  adjourn  the 
hearing,  and  make  such  order  as  to  costs  as  he  shall  think  fit. 

Where  a  party  requires  the  attendance  of  any  other  par^^  or 
of  any  witness,  either  to  give  evidence  or  to  produce  docn- 
ments, he  shall  apply  to  the  registrar  to  issue  a  summons  re- 
quiring such  other  party  or  witness  to  attend  the  court  or  the 
registrar,  as  the  case  may  be,  or  to  attend  and  produce  docu- 
ments ;  and  such  smnmonses  shall  respectively  be  drawn  up  bj 
the  registrar,  and  be  issued  by  him  to  the  bailifi^  who  sbaQ 
serve  the  same :  and  in  every  summons  to  produce  docmneotB 
the  registrar  shall  insert  a  description  of  the  documents  re- 
quired. 

Where  a  party  served  with  a  summons  under  the  last  rale 
shall  not  at  the  hearing  produce  the  documents  required,  die 
court  may,  upon  admission  or  proof  of  the  service  of  such  fum- 
mons  within  a  reasonable  time,  and  that  such  documents  are  ia 
the  possession  of  the  party  so  served,  and  that  they  relate  to 
the  matter  then  pending  before  the  court,  make  an  order  ftv 
their  production  by  him,  and  the  coiut  may  deal  with  thent, 
when  so  produced,  and  with  all  costs  occasioned  by  their  doo- 
production,  as  may  appear  just :  provided  that  nothing  herein 
shall  prevent  the  court  from  receiving  secondary  evidence  of 
any  document  of  which  notice  to  produce  has  been  given. 

Where  any  documents  are  produced  to  the  court  from  proper 
custody,  they  shall  be  read  without  further  proof,  if  they  ap- 
pear genuine,  and  if  no  objection  be  taken  thereto ;  and  if  the 
admission  of  any  document  so  produced  be  objected  to,  the 
judge  may  adjourn  the  hearing  for  the  production  of  the  do«K 
ments,  and  the  party  objecting  shall  pay  the  costs  caoaed  b? 
such  objection,  in  case  the  documents  shall  afterwmnb  be 
proved,  unless  the  judge  shall  otherwise  order. 

Where  a  party  desires  to  use  at  the  hearing  an  affidavit  bj 
any  particular  witness,  or  an  affidavit  as  to  particular  fiMts,  kiA 
may,  ten  days  before  tbe  hearing,  give  a  notice,  with  a  copy  of 
such  affidavit  annexed,  to  the  party  against  whom  such  affidavit 
is  to  be  used  ;  and  unless  such  last-mentioned  party  shall  within 
five  days  give  notice  to  the  other  party  that  he  objects  to  the 
use  of  such  affidavit,  he  shall  be  taken  to  have  consented  to  tbe 
use  thereof. 

Where  it  shall  be  necessary  to  examine  a  witness  de  htm 
esse,  application  upon  affidavit  shall  be  made  to  the  judge  to 
appoint  an  examiner  for  that  purpose. 

Upon  the  application  of  a  party  desirous  to  examine  a  wit^ 
ness  residing  out  of  the  jurisdiction  of  the  court,  the  judge  may* 
if  he  thinks  fit,  appoint  the  registrar  of  the  court  withtn  the 
district  of  which  such  witness  resides  to  take  the  exaaiinatioo 
of  such  witness. 
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Where  any  witness  is  examined  by  a  registrar  he  shall  be       RuU  10. 
examined  on  oath,  and  the  registrar  shall  transcribe  the  answers  Howexamina- 
of  such  witness,  and  the  deposition  shall  be  subscribed  by  the  ^^^  conducted, 
witness  and  the  registrar  who  shall  have  so  exammed  him,  and 
shall  then  be  transmitted  by  post  to  the  registrar  of  the  court 
in  which  the  suit  or  proceeding  is  pending. 

The  allowance  to  be  made  to  witnesses  for  attendance  either  .  „^**^  ^^* 
before  the  court  or  registrar  shall  in  no  case  exceed  the  highest  y^^^ 
rate  of  the  allowances  in  actions. 


ORDER  IV. 

Suits. 

Hearing, 

Upon  the  day  on  which  the  summons  is  returnable  all  parties       RuU  1. 
shall  come  to  the  court  prepared,  so  far  as  the  nature  of  the  How  parties  to 
case  will  admit,  with  evidence  to  enable  the  judge  to  try  the  w""*®  pwpawd. 
whole  matter  of  the  suit  upon  the  merits,  and  then  to  aeter- 
mine  the  same  by  a  final  decree  or  to  make  such  decretal  order, 
or  give  such  directions  for  adding  parties  to  the  suit,  for  making 
inquiries,  taking  accounts,  realizing  assets,  or  doing  any  act 
which  the  judge  may  consider  necessary  to  enable  him  to  make 
a  final  decree  upon  a  day  to  which  Uie  hearing  may  be  ad- 
journed. 

A  suit  in  equity  shall  be  heard  in  open  court  as  plaints  in       Rule  2. 
the  county  court  are  now  tried.  Hearing. 

Affidavits  and  depositions  used  at  the  hearing  shall  be  read        RuU  3. 
as  the  evidence  of  the  person  by  whom  they  are  used.'  Affidarits. 

Upon  the  hearing  die  court  may  dismiss  the  suit,  or  grant        Rule  4. 
the  relief  asked  by  the  plaint,  or  any  part  thereof,  or  may  grant  Decree  or  de- 
any  other  relief  consistent  with  the  case  made  by  the  plaint,  or  cretal  order, 
make  any  order  giving  directions  for,  or  with  respect  to,  the 
prosecution  of  the  suit,  as  the  circiunstances  of  the  case  may 
require,  and  also  make  such  order  as  to  costs  as  the  court  may 
think  fit. 

Where  the  court  shall  order  any  question  of  fact,  or  any        Rule  5. 
question  as  to  the  amount  of  damages,  to  be  tried  by  a  jury,  Jnry. 
the  court  shall  adjourn  the  hearing,  and  appoint  a  day  for  the 
trial  of  such  question  by  a  jury ;  and  thereupon  the  practice  s.  7,  of  Uie  act. 
shall  be  in  all  respects  the  same  as  in  actions  where  either 
party  has  required  a  jury,  including  the  power  to  direct  a  new 
trial  when  necessary. 

Where  the  court  shall  order  any  question  of  fact^  or  any        Rule  6. 
question  as  to  the  amount  of  damages,  to  be  tried  by  a  jury.  Record  for 
the  judge  shall  reduce  the  question  into  writing,  and  the  same  '"^^ 
shall  be  called  the  "  Record  for  Trial." 

K  K  2 
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RuUl. 
Registrar  to 
draw  order. 
Ihmu,  20, 2Zt 
26. 

Rule  2. 
Preparation  of 
a  deed. 

Rule  8. 
Receiver. 


Rulei, 
Sale  of  real 
property. 


Rule  5. 
Sale  of  personal 
property. 

RuUe. 
Accounts  or 
inquiries. 


ORDER  V. 

Suits. 

Decretal  Orders. 

Where  the  court  makes  anj  decretal  order  the  registrar  shall^ 
as  soon  thereaflter  as  conveniently  maj  be,  draw  up,  seal,  and 
file  such  order. 

Where  a  decretal  order  directs  any  deed  to  be  prepared  and 
executed,  it  shall  state  by  what  party  the  said  deed  shall  be 
prepared,  and  to  whom  it  shall  be  submitted  for  approval. 

Where  upon  the  hearing  it  appears  to  the  court  expedient 
that  a  receiver  be  appointed,  such  appointment  shall  be  made 
by  the  decretal  order,  whether  the  same  be  asked  as  part  of 
the  relief  in  the  plaint  or  not. 

Where  real  property  is  ordered  to  be  sold,  the  decretal  order 
shall  direct  who  shall  have  the  conduct  of  the  sale,  and  by 
whom  the  conditions  and  contracts  of  sale,  and  the  abstract  of 
title,  shall  be  prepared.  And  where  any  conditions  or  contracts 
are  ordered  to  be  settled  by  a  conveyancing  counsel  it  shall 
name  the  counsel  to  whom  they  are  to  be  submitted. 

Where  a  decretal  order  directs  any  personal  property  to  be 
sold,  the  same  shall  be  sold,  under  the  superintendence  of  the 
high  bailifiT,  by  public  auction,  unless  the  court  shall  otherwise 
order. 

Where  any  decretal  order  directs  any  accounts  or  inquiries 
to  be  taken  or  made,  or  any  acts  to  be  done,  by  the  registrar, 
high  bailiff,  receiver,  or  parties,  it  shall  name  a  day  within 
which  all  such  acts  shall  be  done,  and  accounts  and  inquiries 
completed,  and  shall  also  name  a  day,  not  less  than  fourteen 
days  after  that  day,  on  which  the  registrar  shall  certify  the 
result  of  the  accounts  and  inquiries,  and  what  has  been  done 
under  such  decretal  order,  and  on  which  the  cause  will  be 
further  heard,  and  if  practicable  a  final  decree  made. 


Rule  I. 
Deed  how 
settled. 


Rule  2. 
In  taking  ao- 
coants,  &c., 
rc^strar  to  be 
chief  deik. 


ORDER  VI. 
Execution  of  Decretal  Orders. 

Where  a  deed  is  ordered  to  be  prepared,  and  the  parties 
cannot  agree  upon  the  form  thereof,  the  judge  niav,  upon  the 
application  of  either  party,  settle  the  same  himself,  or  name  a 
conveyancing  counsel  by  whom  the  same  shall  be  settled,  sub- 
ject to  the  final  approval  of  the  judge. 

Where  a  decretal  order  directs  that  any  account  be  taken  or 
inquiry  made,  such  account  shall  be  taken  and  inquiry  made  by 
the  registrar,  and  he  shall  for  that  purpose  have  all  die  powers 
and  discharge  all  the  duties  of  a  chief  clerk  of  the  master  of  the 
rolls  or  a  vice  chancellor  in  the  court  of  chancery ;   and  all 
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parties  prosecuting  any  such  acootmts  or  inquiries  shall  have  15  &  16  Vict. 
the  same  power  of  summoning  witnesses,  including  as  witnesses  c.80, 88.d0,  31. 
any  parties  in  the  cause,  and  of  examining  them  on  such  accounts 
or  inquiries,  and  of  compelling  the  production  of  documents,  as 
they  had  on  the  original  hearing ;  and  all  rules  as  to  the  sum-  -Fbrm,  20. 
moning,  swearing,  and  examining  of  witnesses,  and  the  pro- 
duction of  documents  at  the  hearing,  shall  he  applicahle  (as  far 
as  may  he)  to  such  summoning,  swearing,  examining,  and  pro- 
duction on  taking  any  such  accounts,  or  prosecuting  any  such 
inquiries. 

Where  a  decretal  order  directs  accounts  to  he  taken,  any        BvhS. 
hooks  of  account  in  which  the  accounts  required  to  be  taken,  or  ^  taking  ar- 
any  of  them,  have  been  kept,  shall,  unless  tiie  judge  shaU  other-  ^2^^^°""* 
wise  direct,  be  taken  as  primd  facie  evidence  of  the  truth  of  prima  facie 
the  matters  therein  contained,   with    liberty   to    the    parties  evidence  of  the 
interested  to  take  such  objections  thereto  as  they  may  be  ad-  matters  therein 
viged.  contained. 

Every  advertisement  for  creditors  or  other  persons  having       j^j^i^  4 
any  claim  upon  or  interest  in  the  distribution  of  any  assets  to  Advertisement 
be  administered  by  the  court,  which  shall  be  issued  pursuant  to  ^or  creditors, 
any  decretal  order,  shall  direct  every  such  creditor  or  other  *^* 
person,  by  a  time,  to  be  thereby  limited,  to  send  to  the  registrar 
his  name  and  address,  and  the  full  particulars  of  his  claim  or 
interest  and  a  statement  of  his  account,  and  the  nature  of  the 
security  (if  any)  held  by  him,  and  at  the  time  of  directing  such 
advertisement  a  time  shall  be  fixed  for  abjudicating  on  the       j^^  5 
clwnw.  Creditors  need 

No  such  creditor  or  other  person  need  make  any  affidavit,  or  not  attend 
attend  in  support  of  his  claim,  unless  he  is  served  with  a  notice  without  notice, 
requiring  him  to  do  so,  as  hereinafter  provided.  Ibrm,  29. 

Every  creditor  shaU  produce  or  transmit  to  the  registrar  any       Bul^  6. 
security  held  by  him,  at  such  time  as  shall  be  specified  in  the  Secorities, 
advertisement  for  that  purpose,  being  the  time  appointed  for  ^®®^  ^^ 
abjudicating  on  the  claims ;  and  every  creditor  shall,  if  required,  bTproduce*! 
by  notice  in  writing  to  be  given  by  the  registrar,  produce  or  to  registrar. 
transmit  to  the  registrar  all  other  deeds  and  documents  necessary 
to  substantiate  hu  claim  before  the  registrar  at  his  office  at 
such  time  as  shall  be  specified  in  such  notice. 

Every  person  claiming  as  heir-at-law,  devisee,  next  of  kin,  or        MuU  7. 
legatee  shall,  if  required,  by  notice  in  writing  to  be  given  by  Pedigree  or 
the  registrar,  produce  or  transmit  to  the  registrar  any  pedi^ee  Pf^^  *°.^ 
or  proof  mentioned  in  such  notice  within  such  time  as  wiall  ^jHstou- 
be  tiiereln  specified. 

In  case  any  creditor  or  other  person  shall  neglect  or  refuse        Enlc  8. 
to  comply  with  the  two  last  preceding  rules,  he  shall  not  be  Costs  when  not 
allowed  any  costs  of  proving  his  claim  unless  the  registrar  shall  *llo^^d. 
otherwise  direct. 

At  the  time  appointed  for  abjudication  upon  the  debts  or        Rule  9. 
claims,  the  registrar  shall  take  the  evidence  of  the  executor.  Proof  of  debts 
administrator,  or  other  accounting  party,  upon  such  debts  or  o'^cl^inis. 
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RnU  10. 
Notice  of 
aUowance. 


Pnle  11. 
Claims  not 
before  made. 

BvUf  12. 
Claims  too  late. 


Rule  13. 
Allowances. 

MuU  14. 
Application  to 
jadge  for 
fnruier  direc- 
tions mero 
motQ. 


IbrmSf  21,  22. 


Orders  and  Rules  in  Equity. 

claims,  and  maj  thereupon,  in  his  discretion,  allow  any  c^  sneh 
debts  or  claims  without  further  proof^  uid  maj  direct  such  in- 
vestigaticm  of  all  or  anj  of  the  debts  or  claims  not  allowed,  tad 
require  such  further  particulars,  infcNrmation  or  evideaice  relating 
thereto  as  he  maj  think  fit,  and  maj,  if  he  so  think  fit,  reqidrt 
anj  creditor  or  other  person  to  attend  and  prove  his  clum,  or 
anj  part  hereof ;  and  the  adjudia^on  on  sudi  claims  is  tre 
not  ih^i  allowed  shall  be  adjourned  to  a  time  to  be  then  fixed. 

Notice  of  allowance  shall  be  giv^i  bj  the  registrar  to  eTcry 
creditor  or  other  person  whose  claim,  or  anj  part  there<^  hu 
been  allowed,  and  notice  shall  also  be  givoi  bj  him  to  erery 
such  creditor  or  other  person  as  he  shall  think  fit,  to  attend  aa^ 
prove  his  claim  or  such  part  thereof  as  is  not  allowed,  bj  a  time 
to  be  named  in  such  notice,  not  being  lees  than  seven  dap  after 
such  notice,  and  to  attend  at  a  time  to  be  therein  named,  bemg 
the  time  to  whidi  the  a4iudication  thereon  shall  have  beei 
adjourned  ;  and  in  case  anj  such  creditor  or  other  person  sbaU 
not  oomplj  with  such  notice,  his  claim,  or  such  part  thereof  aa 
aforesaid,  shall  be  disallowed. 

Anj  such  creditor  or  other  person  who  has  not  before  sest 
in  the  particulars  of  his  claim  pursuant  to  the  advertisemcot, 
maj  do  so  two  dajs  previous  to  anj  daj  to  which  the  a^odica- 
tion  is  a4Joumed. 

If  anj  claim  be  sent  in  after  the  time  fixed  bj  the  advertise- 
ment (except  as  before  provided  in  case  of  an  adjoamiDeot)  the 
registrar  maj,  upon  special  application,  entertain  the  same,  opoe 
such  terms  and  conditions  as  to  costs  and  otherwise  as  he  thinkj 
fit 

In  taking  anj  account  directed  bj  anj  decretal  order,  all  jtet 
allowances  shall  be  made  without  anj  directions  for  tiiat  porpoee 
in  such  order. 

Where  the  registrar,  high  bailiff,  receiver  or  anj  party  hn 
b J  anj  decretal  order  been  directed  to  do  anj  act  fin*  doiiig 
which  it  maj  be  found  necessaij  to  have  further  directiQis  or  ai 
order  of  the  court,  the  registrar  shall  applj  to  the  judge  fiar  flick 
direction  or  order,  and  upon  such  application  the  judge  nay 
give  such  direction  or  make  such  order  as  he  may  think  ^i,  <r 
may  appoint  a  time  to  hear  all  parties  upon  the  appheatioo  se 
made  bj  the  registrar ;  and  if  the  judge  shieJl  make  sadi  ^)point- 
ment  for  hearing,  the  same  shall  operate  as  a  sta  j  of  prooeedingf 
in  the  suit  until  the  daj  so  i^pointed,  if  be  shal)  so  direct. 


*    RhU  1. 
Inquiry  as  to 
parties. 


ORDER  VII, 

Suits. 
Absent  Parties, 

Where  anj  matter  is  referred  to  the  registrar  bj  a  deerenal 
order,  he  shall,  as  soon  as  convenientlj  maj  be^  ascertaio  if 
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there  are  any  parties  who,  if  the  decretal  order  had  been  made  Ibrm,  28. 
in  a  suit  pending  in  the  court  of  chancery,  ought,  under  the 
42nd  section  of  the  15  &  16  Vict.  c.  86,  to  be  seryed  with  a 
notice  under  rule  8  of  such  section. 

Where  it  shall  be  necessary  to  serve  any  parties  with  the        Rule  2, 
notice  mentioned  in  the  foregoing  rule,  the  same  shall  be  pre-  Notice  to 
pared  by  the  registrar,  and  issued  by  him  to  the  bailiff,  who  Parties, 
shall  serve  the  same,  and  up<m  such  notice  the  party  served 
therewith  may  attend  die  proceedings  under  the  decretal  order. 

Any  party  who  shall  be  served  with  a  notice  under  the  last       Rule  8. 
foregoing  rule,  may  apply  to  the  court  at  the  next  sitting,  or  by  Application  to 
leave  of  the  judee  at  any  subsequent  sitting,  to  vary  or  add  to  \^^  or  add  to 
the  decretal  order,  ^         ^  -e  /  decretal  ocder. 


ORDER  Vni. 

Suits. 

Registrar's  CertificcUe. 

Where  a  r^istrar  has  been  ordered  to  certify  to  the  court  Mule  1. 
upon  any  matter  he  shall  present  to  the  court  a  certificate  in  Registrar's 
writing  signed  by  him.  ^S^^T' 

The  registrar  shall  prepare  his  certificate  seven  days  before  ' 

the  day  appointed  for  presenting  the  same,  and  shall  give  notice  vLgisd^BT^ 
by  post  to  all  parties  to  the  suit  that  the  same  lies  in  his  oflBce  cotSSSS  to 
for  the  inspection  of  any  parties  interested  therein  or  affected  Ue  in  office, 
thereby  ;  and  he  shall  deliver  a  copy  thereof  to  any  person  j^brm,  82. 
requiring  the  same,  upon  payment  of  ike  costs  of  such  copy. 

Where  any  party  interested  in  or  affected  by  the  registrar's        Rule  8. 
certificate  desires  to  have  the  same  varied,  he  shall  apply  by  Variation  of 
himself,  his  counsel  or  attorney,  at  the  court  on  the  day  ap-  '^Sl?*^* 
pointed  for  presenting  the  same,  and  the  judge  shall  thereupon  ^      ^   ' 
hear  and  determine  such  application,  and  shtdl  confirm  or  vary 
the  certificate,  and  make  such  further  order  thereupon  as  he  may 
think  fit. 

If  no  application  shaU  be  made  to  vary  the  certificate,  it  shall  Rule  4. 
be  taken  as  confirmed,  unless  the  judire  shall  otherwise  order.      Confirmation 

^  of  certificate. 


ORDER  IX, 

Suits. 
Final  Decree, 

When  the  court  has   determined  dl  the  questions  raised       Rule  1. 
between  the  parties  ^e  registrar  shall,  as  soon  thereafter  as  con-  Final  decree, 
veniently  may  be,  draw  up  a  final  decree  in  accordance  with  the  ihrfm,  25,  26 
judgment  of  the  court,  and  seal  and  file  the  same.  27. 
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Orders  and  Rules  in  Equity* 


Rule\. 
Order  nnder 
15  &  16  Vict, 
c.  86,  8.  62. 

/bri»,  38. 


Rule  2. 
Order  to  be 
served. 


JRvleB. 
Person  served 
to  be  bound 
thereby  and 
maj  appeal. 
16  &  16  Vict. 
c.  86,  8.  62. 


ORDER  X. 

Suits. 

Revivor  and  Supplement 

Upon  anj  suit  becoming  abated  bj  death,  marriage  or  other- 
wise, or  defective  in  consequence  of  any  change  or  transmission 
of  interest  or  liability,  the  judge  shall,  on  application  of  any 
person  having  a  right  so  to  apply,  make  an  order  reviving  the 
said  suit  or  such  supplementary  decree  or  order  as  may  have 
become  necessary  in  consequence  of  any  such  matters  as  afore- 
said« 

An  order  under  the  foregoing  rule  shall  be  drawn  up  by  the 
registrar  and  sealed  with  the  seal  of  the  court,  and  issued  to  the 
baoliff,  who  shall  serve  the  same  upon  such  person  or  persons  as 
the  court  shall  direct. 

After  service  of  such  order,  the  suit  shall,  as  between  the 
party  by  whom  the  order  has  been  obtained  and  the  party  on 
whom  it  has  been  served,  be  in  the  same  plight  and  condition 
as  it  was  in  before  it  had  become  abated  or  defective  as  afore- 
said ;  provided  that  the  person  so  served  may  move  the  court  at 
the  next  sitting,  or  by  leave  of  the  judge  at  any  subsequent 
sitting,  to  discharge  such  order,  and  such  motion  shall  be  made 
upon  ajflidavit  of  the  &ct8  relied  upon  to  support  the  same. 


Ruleh 
Petition. 

jFbr*M,8,9,10. 

Rule  2. 
Petitions  by 
tmstees. 


Rule  8. 
Petitions  by 
guardian  or 
tmstee  of 
infant  or  next 
friend. 


ORDER  XI. 

Proceedings  under  the  5th,  6th  and  8th  Clauses  op  the 
1st  Section  of  the  Act,  and  Sect.  24  of  30  &  31  Vict. 
c.  142. 

All  proceedings  under  the  6th  and  6th  clauses  of  the  Ist 
section  of  the  act  shall  be  by  petition,  and  such  petition  need  not 
show  title  except  so  &r  as  is  provided  by  the  rules  in  this 
order. 

Where  a  trustee  petitions  under  the  said  6th  clause  for  an 
order  in  any  matter  relating  to  the  trust,  he  shall  file  his  petition 
at  the  office  of  the  registrar,  and  leave  thereat  as  many  copies 
thereof  as  there  are  persons  beneficially  interested  in  the  due 
execution  of  the  trust,  and  he  shall  state  in  such  petition  his 
own  name,  address  and  description,  and  also  the  names,  ad- 
dresses and  descriptions  of  the  persons  beneficially  interested,  so 
far  as  he  is  able,  and  the  nature  of  the  trust  and  how  created, 
the  property  or  monev  to  which  the  same  relates,  and  the  sub- 
stance of  the  order  which  he  seeks  to  obtain. 

Where  any  g^iardian  or  trustee  of  any  infant  petitions  for  an 
order  relating  to  the  maintenance  or  advancement  of  such  in&nt, 
he  shall  file  his  petition  at  the  office  of  the  regbtrar,  and  where 
any  person,  as  next  friend  of  an  infimt,  petitions  on  behalf  of 
such  infant  for  an  order  upon  or  against  the  guardian  or  trustee 
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of  Buch  m&Xitf  he  shall  file  his  petition  at  the  office  of  the  regis- 
trar and  leave  thereat  as  many  copies  thereof  as  tliere  are  guar- 
dians or  trustees.  And  in  such  petition  shall  be  stated  the 
names,  addresses  and  descriptions  of  the  petitioner,  and  of  idl 
the  persons  to  whom  such  order  is  intended  to  relate,  and  shall 
also  state  the  nature  of  the  guardianship  or  trust,  and  how 
created,  of  the  property  to  which  the  trust  relates,  and  the  sub- 
stance of  the  order  which  the  petitioner  seeks  to  obtain. 

Where  any  person  intends  to  apply  under  the  8th  clause  of       Jfvlei, 
the  1st  section  of  the  act,  for  an  order  in  the  nature  of  an  in-  Application  for 
junction  (except  as  is  provided  in  Order  XII.  for  urgent  cases)  ">3^ction. 
he  shall  deliver  at  the  office  of  the  registrar  a  notice  of  his  J^l>tw.  12. 
intention  to  apply  for  the  same,  together  with  as  many  copies 
thereof  as  there  are  persons  upon  or  against  whom  such  order 
is  intended  to  be  obtained,  and  he  shall  state  in  such  notice  his 
own  name,  address  and  description,  and,  so  far  as  he  can,  the 
names,  addresses  and  descriptions  of  all  such  persons,  and  also 
the  substance  of  the  order  which  the  petitioner  seeks  to  obtain. 

Any  person  desiring  to  pay  money,  transfer  stock,  or  deposit        -RvZ*  6. 
security  in  trust  to  attend  the  orders  of  any  county  court,  under  ^ ^^^  ^Jj^- 
sect  24  of  30  &  31  Vict.  c.  142,  shall  file  with  the  r^istrar  of  ^-  ^^^'  ■*  ^*- 
the  county  court  having  jurisdiction  in  the  matter  an  affidavit,  -^'^»  *®» 
ez^tided  in  the  matter  of  the  last  act,  and  of  the  particular  trust, 
and  setting  forth : 

1.  His  own  name,  address,  and  description  : 

2.  The  place  where  he  is  to  be  served  with  any  petition  or 

summons,  or  any  notice  of  anv  proceeding  or  order  of 
the  court  relating  to  the  trust  nmd : 

3.  The  amount  of  money,  stock,  or  security  which  he  proposes 

to  pay,  transfer  or  deposit  in  trust  to  attend  the  orders  of 
the  court: 

4.  A  short  description  of  the  trust  or  of  the  instrument 

creating  it : 
6.  The  names,  addresses,  and  descriptions  of  the  persons  in- 
terested in  or  entitied  to,  or  claiming  to  be  interested  in 
or  entitied  to,  the  fund,  to  the  best  of  the  knowledge  and 
belief  of  the  trustee : 
6.  The  submission  of  the  trustee  to  answer  all  such  enquiries 
relating  to  the  application  of  the  money  or  stock  paid  in 
or  transferred  or  security  deposited  as  the  court  may 
think  proper  to  make  or  direct 
The  affidavit  may  be  in  the  form  set  out  in  the  schedule  to        ^^  7. 
tiiese  orders,  with  such  variations  as  each  particular  case  may  ^]^  ^^  ^' 
require. 

Lnmediately  on  the  receipt  by  the  registrar  of  the  affidavit,        -R«^  8. 
he  shall  endorse  thereon  a  memorandum  of  the  day  on  which  ^j^^?®'^^  ^^ 
the  same  was  received  by  him,  and  when  such  affidavit  shall  be        *^  * 
so  endorsed  it  shall  be  iaken  for  all  purposes  to  have  been  duly 
filed  on  the  date  so  endorsed  thereon. 

The  persons  filing  the  affidavit,  or  any  of  them,  may  apply  to        Mule  9. 
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CertificAte  of 
regwtrar. 

Ibrms,  49,  50, 
62. 

Bul^  10. 
Pajment  of 
money. 

Ibrm,  49. 


BuUn. 
Transfer  of 
fttock. 


Ff>rm,  50. 


nui^  12. 

Deposit  of 
eecoritj. 


Rule  13. 
Notice  of  to 
treasurer  of 
deposit. 

Ibrm,5i. 

Bule  14. 
Where  no 
treasurer. 


Rule  15. 
Acknowledg- 
ment of  pay- 
ment. 

ThrmM,  49,  60, 
51,  52. 


Rule  16. 
Entries  in 
books,  &c. 


Orders  and  Rules  in  Equity. 

the  registrar  to  give  to  diem  a  certificate  entitled  in  tiie  matter 
of  the  Act  30  &  31  Vict,  c  142,  and  of  the  pwticnkr  tnwt,  and 
nnder  the  seal  of  the  court,  certifying  that  the  affidavit  has  been 
6 led,  and  9nch  certificate  may  be  in  the  form  set  oat  in  die 
ftchedole  to  these  orders,  with  such  variation  as  each  p^rticalMr 
caj»e  may  require. 

In  the  case  of  money,  the  persons  filing  the  affidavit,  or  any 
of  them,  may,  upon  the  receipt  of  the  before-mentioned  certifiGate, 
pay  the  money  into  a  post  office  savings  bank,  imder  sect  24 
of  30  &  31  Vict,  c  142,  and  obtain  from  the  officer  of  the  bank 
a  receipt  for  the  same^  uid  shall  forthwith  leave  the  said 
receipt  with  the  registrar,  and  the  r^strar  shall  accordingly 
endorse  therenpon  a  memorandmn  of  the  day  on  which  die  same 
was  received  by  him,  and  when  such  receipt  shall  be  so  endorsed 
it  shall  be  taken  for  all  purposes  to  have  been  duly  recorded  on 
the  date  so  endorsed  thereon. 

In  the  case  of  stocks,  the  persons  filing  the  affidavit,  or  any  of 
them,  may,  upon  the  receipt  of  the  before-mentioned  certificate, 
transfer  die  stocks  into  the  names  of  the  treasurer  and  registrar 
of  the  county  court  mentioned  in  the  said  certificate  in  trust  to 
attend  the  orders  of  the  court,  and  shall  forthwidi  leave  the 
transfer  ticket  with  the  registrar,  and  the  registrar  shall  imme- 
diately endorse  thereon  a  memorandum  of  the  day  on  which  the 
same  w'as  received  by  him,  and  when  such  transfiu'  ticket  shall 
be  so  endorsed  it  shall  be  taken  for  all  purposes  to  have  be^i 
duly  recorded  on  the  day  so  endorsed  thereon. 

Li  the  case  of  security,  the  person  filing  the  affidavit  may 
forthwith  deposit  the  security  with  the  registrar  in  the  name  of 
the  treasurer  and  registrar,  in  trust  to  attend  the  orders  of  the 
court,  and  the  registrar  shall  immediately  endorse  on  the  affi- 
davit a  memorandum  of  the  day  on  which  the  security  was 
deposited  with  him. 

The  registrar  shall,  within  twenty-four  hours  after  the  deposit 
of  the  security,  send  notice  diereof  by  post  to  the  treasurer  of 
the  court,  stating  therein  the  particulars  of  the  deposit,  which 
notice  may  be  in  the  form  in  the  schedule,  with  sudi  variations 
as  each  particular  case  may  require. 

Where  there  is  a  county  court  in  which  there  is  not  a  trea- 
surer, the  transfer  or  deposit  shall  be  made  into  the  name  of  the 
registrar  and  of  the  superintendent  of  the  county  court  depart- 
ment of  the  treasury  for  the  time  being. 

Immediately  after  the  recording  of  the  receipt  mr  transfer 
ticket,  or  the  dqnisit  of  the  security,  the  registrar  shall  give  to 
the  persons  paying  in  the  said  money,  or  transferring  the  said 
stocks  or  depositing  the  security,  an  acknowledgment  (mt  certifi- 
cate of  such  pajrment  or  transfer  or  deposit,  and  such  acknow- 
ledgment or  certificate  may  be  in  the  form  set  out  in  the  schedule 
to  these  rules,  with  snch  variations  as  each  particular  ease  may 
require. 

Immediately  after  the  recording  of  the  receipt  or  transfer 
ticket)  or  giving  a  certificate  of  deposit  of  security,  the  registrar 
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shall  cause  the  necessary  entry  to  be  made  in  *^  The  Suits  and 
Proceedings  in  Equity  Book/*  including  the  title  of  the  par- 
ticular  trusty  and  ^e  amount  of  money  or  stock  paid  or  trans- 
ferred^ or  security  deposited^  and  the  names  and  addresses  of 
the  person  or  persons  making  suek  payment^  transfer^  or 
deposit,  and  the  names  of  every  person  stated  in  the  affidavit  to 
be  or  to  claim  to  be  interested  in  or  entitled  to  such  money  or 
stock,  and  their  addresses  and  descriptions,  as  given  in  the  affi- 
davit ;  and  the  registrar  shall  forthwith,  by  post,  send  to  each  Ihrm,  53. 
of  such  last-mentioned  persons,  to  the  addresses  given  in  the 
affidavit,  a  notice  of  the  said  payment,  transfer,  or  deposit, 
which  notice  shall  be  under  the  seal  of  the  court,  and  may  be  in 
the  form  set  out  in  the  schedule  to  these  rules,  with  such 
variations  as  each  particular  case  may  require. 

Any  person  interested  in  or  entitled  to  the  fund,  or  (if  need       Rule  17. 
be,  but  not  otherwise,)  the  trustee,  may  apply  by  petition,  re-  Who  mar 
specting  the  investment,  paying  out  or  dbtribution  of  the  fund  P*titioD  tor 
or  income  thereof,  and  the  petition  shall  be  filed  at  the  office  ^^  *** 
of  the  registrar ;  and  the  petitioner  shaU  leave  thereat,  where 
the  petition  relates  to  the  income  only  of  the  fund,  as  many 
copies  thereof  as  there  are  trustees  and  persons,  other  than  the 
petitioner,  interested  in  the  due  execution  of  the  trust  so  far  as 
regards  the  income  only;  and  in  all  other  cases  as  many  copies 
thereof  as   there  are  trustees  and  p^-sons,   other  than  the 
petitioner,  interested  in  the  due  execution  of  the  trust,  and  he 
shall  state  in  such  petition  his  own  name,  address  and  descrip- 
tion, and  a  place  where  he  may  be  served  with  any  petition  or 
notice  of  any  proceeding  or  order  of  the  court  relating  to  the 
said  fund,  and  also  the  names,  addresses  and  description  of  the 
other  persons  interested,  so  ^  as  he  is  able,  the  nature  of  the 
trust  and  how  executed,  the  trust  property  and  the  substance  of 
the  order  which  he  seeks  to  obtain. 

Unless  the  judge  shall  otherwbe  direct,  the  trustee  shall  be       r^u  18. 
served  with  notice  of  every  appHcation  made   to   the  court  Notice  to 
respecting  the  fund  or  the  income,  by  any  person  beneficially  trustees, 
entitled  thereto. 

Where  a  trustee  shall  have  availed  himself  of  the  provisions       Rule  19. 
of  sect  24  of  30  &  31  Vict  c.  142,  without  sufficient  reason.  When  tnutee 
the  judge  may  direct  such  trustee  to  bear  his  own  costs  and  ^  P*y  ^^^***- 
pay  the  costs  of  any  other  parties,  or  to  bear  and  pay  any 
part  of  such  respective  costs,  as  the  judge  shall  think  fit 

Under  this  order  petitions  shall  be  filed  and  notices  shall  be       Rule  20. 
dehvered  at  the  office  of  the  registrar  seven  days  before  the  Time  of  filing 
sitting  of  the  court  at  which  the  petition  is  to  be  heard  or  Pf^tions  and 
application  made.  «iThig  notices. 

The  registrar,  upcm  receiving  any  such  petiticm  or  notice  and       Rule  21. 
the  copies  thereof,  shall  issue  the  copies  under  the  seal  of  the  Registrar  to 
court  to  the  bailiff  for  service  upon  the  respective  persons  to  ^"®  notices, 
whom  they  are  addressed,  together  with  a  notice  signed  by 
himself  and  under  the  seal  of  the  court,  informing  them  of  the 
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Bule  22. 
Service  of 
petitions  and 
notices. 

Bule  23. 
Facts  may  be 
supported  bj 
affidavit. 

Bule  24. 
Registrar  to 
draw  np  order. 

Buh  25. 
Orders  as  to 
suits  to  extend 
to  proceedings. 


Orders  and  Rules  in  Equity. 

day  and  hour  on  which  the  petition  or  application  will  be  heard, 
and  that  if  they  do  not  attend,  either  in  person  or  by  their 
attorneys,  such  order  will  be  made  and  proceedings  tiJ^en  as 
the  judge  may  think  just  and  expedient. 

The  bailiff  of  the  court  shall,  four  days  at  least  before  the 
hearing,  serve  all  copies  of  such  petitions  and  notices. 

Upon  the  hearing  of  any  petition  or  application  under  this 
order,  unless  the  judge  shall  otherwise  direct,  the  facts  relied 
upon  in  support  of  or  in  opposition  to  such  petition  or  applica- 
tion shall  be  proved  by  affidavit 

Where  the  judge  makes  an  order  upon  such  petition  or  appli- 
cation the  registrar  shall,  as  soon  thereafter  as  oonvenientij 
may  be,  draw  up,  seal  and  file  such  order. 

The  preceding  orders  relating  to  suits  shall,  in  all  cases 
where  they  are  applicable,  be  construed  aa  extending  to  pro- 
ceedings under  this  order. 


Rulel. 
Peremptory 
motions. 

Ibrms,  21,  22. 


Rule  2, 
Orders  how 
drawn. 


Rules, 
Orders  how 
drawn  and 
executed. 


ORDER  Xn. 

Suits  and  Procebdikos. 

Ex  parte  Applications. 

Wherever  in  any  suit  or  proceeding  it  shall  become  necessary 
to  secure  ihe  possession  of  any  property,  or  to  obtain  security 
from  any  person  for  any  monies  in  his  possession,  or  to  enforce 
the  deposit  or  the  pajrment  into  court  thereof  pending  litigation 
or  the  immediate  sale  of  any  goods  or  chattels,  and  the  deposit 
or  payment  into  court  of  the  purchase-money  thereof  or  to 
obtain  an  order  in  the  nature  of  an  injunction,  any  party  may 
apply  ex  parte  to  the  judge,  either  in  or  out  of  court,  upon 
affidavits  setting  forth  the  facts  rendering  such  order  immediately 
necessary,  and  upon  such  application  the  judge  may  either 
make  an  order  absolute  in  the  first  instance,  or  make  an  order 
to  be  absolute  at  any  time  to  be  ordered  by  him  unless  cause  be 
shown  to  the  contrary,  or  may  make  such  other  order  or  give 
such  directions  in  the  matter  as  the  judge  may  think  fit,  and 
may  order  immediate  execution. 

The  draft  of  all  orders  under  the  foregoing  rule  shall  be 
prepared  beforehand  by  the  registrar  of  the  court  in  which 
such  suit  or  proceeding  is  pending,  and  shall  be  presented  by 
the  party  when  he  makes  such  application  to  the  judge  to  settle 
and  sign. 

The  draft  so  signed  shall  be  transmitted  by  the  applicant  to 
the  r^istrar  of  the  court  in  which  the  suit  or  proceeding  is 
pending,  who  shall  draw  up  the  order  in  conformity  therewith 
and  seal  and  file  the  same,  and  issue  a  copy  thereof  under  the 
seal  of  the  court  to  the  bailiff  for  service,  and  execution  shall 
be  issued  thereon  as  by  the  order  is  directed. 
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ORDER  Xni. 

Suits  and  Proceedings. 

Amendments. 

The  judge  may  at  or  during  the  hearing,  and  before  a  final        Bute  1. 
decree  or  order  be  made  in  any  suit  or  proceeding  under  the  Amendments, 
act,  exercise  all  powers  of  amendment  mentioned  m  the  57th  ^'^g^  ^^  ^^^ 
section  of  the  19  &  20  Vict.  c.  108,  so  far  as  the  same  may  be  ^^  ^ 
applicable  to  suits  and  proceedings  in  equity,  and  also  all  the 
powers  and  authorities  of  a  judge  of  the   High  Court  of 
Chancery ;  and  the  rules  relating  to  amendment  in  actions  shall 
apply,  so  &r  as  they  are  applicable,  to  all  suits  and  proceedings 
in  equity. 

ORDER  XIV. 

Suits  and  Proceedinos. 
Affidaint*. 

All  affidavits  shall  be  expressed  in  the  first  person  of  the        Rule  I. 
deponent.  Affidavits  to  be 

All  affidavits  shall  state  the    deponent's  age,   occupation,  ^^^^"^ 
quality,  and  place  of  residence,  and  also  what  mcts  or  circum-      *        person, 
stances  deposed  to  are  within  deponent's  own  knowledge,  and  0^,0^  f' 
his  means  of  knowledge,  and  what  fects  or  circumstances  de-  knowledge  to 
posed  to  are  known  to,  or  believed  by  him  by  reason  of  infer-  be  stated, 
mation  derived  from  other  sources  than  his  own  knowledge, 
and  what  such  sources  are. 

The  costs  of  affidavits  not  in  conformity  with  the  last  two        JRuU  8. 
preceding  rules  shall  be  disallowed  on  taxation,   unless  the  Costs  of  affida- 
court  shall  otherwise  direct  ^I'Jli^  ^^ 

Before  any  affidavit  is  used  it  shall  be  filed  m  the  office  of  ^^''^^ 
the  registrar.  wv^^^  ** 

No  affidavit  in  which  there  is  any  knife  erasure,  or  which  is  affidants. 
blotted  so  as  to  obliterate  any  word,   or  which  is  iUegibly         n  .  . 
written,  or  so  altered  as  to  cause  it  to  be  illegible,  nor  any  Erarore  blot- 
affidavit  in  which  there  is  any  interlineation,  unless  the  person  ting,  inter- 
before  whom  the  same  is  sworn  shall  have  duly  authenticated  lineation,  Ac. 
such  interlineation  with  his  initials  in  such  manner  as  to  show  ^  affidavits, 
that  such  interlineation  was  made  before  it  was  sworn,  shall  be 
filed  or  used  in  any  suit  or  proceeding. 

ORDER  XV. 

S01T8  AND  Proceedings. 

jRehearing. 

No  decree  or  order  once  made  shall  be  reheard  unless  in  any        Bute  1. 

case  in  which  the  judge,  on  special  grounds,  shall  think  sudb  BehearinR  to 

rehearing  necessary,  and  then  only  on  such  terms  as  the  iudire  ^  allowed  on 

maythSkjust  jpeaal  grounda 
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Orders  and  Rules  in  Equity, 


nnui. 

Service  of 
decree  or  order. 


RuU2. 
"When  execu- 
tion may  issue. 

RvleS. 
Warrant  of 
fi.  fa. 

Ihmi,  84. 


JRuleA. 
Warrant  of 
possession  or 
assistance. 

Ibrms,  35,  S6. 


JRuU5, 
Service  of 
orders  in  the 
nature  of  an 
ini  unction. 
lurm,  41. 

BuleQ. 
On  breach  of 
an  order  in  the 
nature  of  an 
injunction, 
notice  to  be 
served  upon 
him  to  show 
cause  why  he 
phonld  not  be 
committed. 
IbrfM,  42,  48, 
45. 

Jlule  7. 
Where  a  person 
neglects  to  obey 
a  decree  or 
order,  notice  to 


ORDER  XVI. 

Suits  and  Proceedinos. 

Enforcement  of  Decrees  and  Orders. 

On  the  application  of  the  party  entitled  to  the  benefit  of  the 
decree  or  order,  the  registrar  shall  issue  to  the  bailiff  a  copy  of 
such  decree  or  order  under  the  seal  of  the  court  with  a  notice 
to  the  party  to  be  bound  endorsed  thereon,  and  the  bailiff  shall 
forthwith  serve  the  same  upon  the  party  to  whom  such  notice  is 
addressed. 

No  process  shall  issue  to  enforce  any  decree  or  order,  unless 
by  leave  of  the  judge,  until  three  days  after  a  copy  thereof 
under  the  seal  of  the  court  shall  have  been  served  upon  the 
party  to  be  bound  thereby. 

Where  any  decree  or  order  is  made  for  tlie  payment  of 
money  into  court  or' by  one  party  to  another,  the  registrar  shall, 
after  the  expiration  of  the  time,  if  any,  appointed  by  the  decree 
or  order  for  the  payment  thereof,  and  after  the  expiration  of 
the  time  limited  by  this  order,  upon  application  by  the  person 
having  the  conduct  of  the  suit,  or  by  ^e  payee,  issue  to  the 
bailiff  of  the  court  a  writ  of  fieri  facias  as  a  warrant  of  execu- 
tion, as  provided  by  sect.  94  of  9  &  10  Vict.  c.  95. 

Where  by  a  decree  or  order  made  in  any  suit  or  proceeding 
for  the  delivery  up  to  any  person  of  lands  or  tenements,  goods 
or  chattels,  either  as  owner  thereof,  or  to  be  sold,  or  to  be  held 
in  possession  until  an  order  is  made  as  to  the  disposition  thereof 
the  registrar  shall,  upon  the  application  of  the  person  entitled 
to  such  possession,  issue  to  the  bailiff  either  a  warrant  of  posses- 
sion, or  warrant  of  assistance,  as  the  case  may  require. 

Where  an  order  in  the  nature  of  an  injunction  has  been  made, 
whether  made  ex  parte  or  not,  the  registrar  shall,  if  the  party 
by  whom  it  was  obtained  desires  to  have  the  same  served  by 
his  attorney,  issue  for  service  a  copy  of  such  order,  under  the 
seal  of  the  court,  to  such  party. 

Where  any  breach  of  an  order  in  the  nature  of  an  injunction 
shall  have  been  made,  the  registrar  shall,  upon  application  by 
the  person  having  the  conduct  of  the  suit,  issue  to  the  high 
bailor. or  to  such  person  for  service  by  his  attorney,  a  notice 
under  the  seal  of  the  court,  requiring  the  person  who. shall  have 
been  guilty  of  the  breach  of  the  said  order  to  appear  at  a  court, 
to  be  held  on  a  day  to  be  named  therein,  to  show  cause  why  he 
should  not  be  conuuitted  for  contempt  for  having  disobeyed  the 
said  order. 

Where  any  person  is  required  by  any  decree  or  order  to  pay 
money  or  do  an  act  within  a  certain  number  of  days  after 
service  of  the  copy  of  the  decree  or  order,  and  such  person 
shall  not  have  paid  such  money  or  done  such  act  within  the 
time  mentioned  therein,  the  registrar  shall,  upon  application  by 
the  person  having  the  conduct  of  the  suit,  issue  to  the  high 
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bailiff,  or  to  such  person  for  service  by  his  attorney,  a  notice  be  served  on 
under  the  seal  of  the  court,  requiring  the  person  who  shall  have  him  to  show 
neglected  to  obey  the  decree  or  order  to  appear  at  a  court  to  be  ^^d'^  be 
held  on  a  day  to  be  named  therein,  to  show  cause  why  he  committed, 
should  not  be  committed  for  contempt  in  having  neglected  to  j^,,.,^  io  44 
obey  such  decree  or  order :  provided  always,  a  par^  shall  not  45^      »     »     » 
by  proceeding  under  this  rule  be  precluded  fit>m  enK>roing  the 
order  by  warrant  of  execution  or  any  other  process  of  die  court 

ORDER  XVn. 
Funds  in  Court. 

The  accounts  of  a  registrar  in  equitable  proceedings  shall  be        Rule  1. 
examined  and  audited  by  the  treasurer  in  the  same  manner  as  Registrar's 
his  accounts  in  other  proceedings  are  now  or  shall  be  examined  accounts  to  h^ 
and  audited.  '"'*"*^- 

Where  a  party  is  directed  to  pay  money  into  court,  he  shall        Rule  2. 
attend  and  pay  the  same  into  the  office  of  the  registrar,  and  Payment  into 
obtain  a  receipt  for  the  amount ;  and  the  registrar  shall,  unless  ^'"^* 
otherwise  ordered  by  the  judge,  pay  the  same  into  a  post  office 
savings  bank,  in  accordance  wiUi  the  provisions  of  section  26  of 
30  &  31  Vict,  c  142. 

The  registrar  shall  enter  in  the  "cash  book"  and  "ledger  for        Jtule  8. 
equitable  proceedings"  all  sums  so  paid  to  the  account  of  the  Entry  of  par- 
suit  or  matter  in  which  it  is  paid,  and  where  the  interest  of  any  "*«?*  intoconrt 
fund,  paid  into  a  post  office  savings  bank,  has  been  directed  to  ^^^^°* 
be  paid  to  any  person,  the  registrar  shall  pay  the  same  half- 
yearly  out  of  any  general  monies  in  his  hands. 

In  the  first  week  of  January  in  each  year  the  registrar  shall        Rule  4. 
transmit  to  die  postmaster  general  his  bank  book,  and  upon  its  Registrar  to 
return  he  shall  send  a  letter,  m  the  form  in  the  schedule,  to  the  ^^^  ^^ 
commissioners  of  the  treasury  requesting  them  to  authorize  the  j^as^  seneral 
postmaster  general  to  allow  him  to  draw  out  a  sum  equal  to  the 
interest  which  he  may  have  paid  to  persons  during  the  then 
past  year,  and  shall  apportion  the  same  and  carry  the  proper-  Ihrm,  54. 
tion  to  the  account  of  each  fund  on  which  he  has  paid  interest 
as  aforesaid. 

The  registrar  wherever  he  shall  be  directed  by  the  court  to        Rule  5. 
draw  out  of  a  post  office  savings  bank  the  fund  or  part  of  the  ^"*^™gj^*  ^' 
fhnd  in  any  suit  or  matter,  he  shall  send  a  letter  to  the  com-  ^^^7  ™" 
missioners  of  the  treasury  in  the  form  in  the  schedule.  sayings 

Where  money  has,  before  the  Ist  January,  1868,  been  in-  ^^''^»  ^• 
vested  in  stocks,  and  the  investment  is  in  the  names  of  the  ,  fJ^^^' 
treasurer  and  registrar  alone,  the  registrar  shall  from  time  to  jnvestmente     ' 
time  receive  the  dividends  of  all  the  funds  so  standing  in  their 
names,  and  shall  re-invest  the  dividend  in  the  same  names, 
except  where  and  so  far  as  the  court  shall  otherwise  direct,  and 
shall  apportion  the  amount  so  re-invested  in  his  books  to  the 
right  accounts. 
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Rule!, 
Service  of 
order  uoder 
sect.  5  of  the 
act. 

RuU%, 
Where  default 
made  in  pay- 
ment to 
accoontant 
general  of  the 
court  of  chan- 
cery. 

Rule^. 
Married 
women. 


RuU  1. 
Transfer  to 
court  of  chan^ 
eery  where 
subject-matter 
exceeds  the 
amount  to 
which  jurisdic- 
tion is  given 
by  act. 


RnU2, 
Transfer  from 
conrt  of  chan- 
cery under 
sect.  8  of  80  & 
81  Vict.  c.  142. 


Orders  and  Rules  in  Equity. 

Where  any  order  has  been  made  upon  any  person  to  pay  to 
the  accountant  general  in  chancery  any  sum  of  money  under 
section  5  of  the  act,  such  order  shall  be  drawn  up  by  die 
registrar  and  issued  to  the  bailiff  of  the  court ;  by  whom  the 
same  shall  be  served  personally  upon  the  person  ordered  to 
make  the  payment 

Where  default  shall  be  made  in  the  production  of  the  certifi- 
cate of  the  accountant  general,  the  registrar  shall  give  notice  in 
writing  to  the  judge  of  the  fact  of  such  default,  and  the  judge 
may  thereupon  direct  a  warrant  of  execution  to  issue  in  ac- 
cordance with  section  5  of  the  act. 

Where  any  married  woman  b  interested  in  any  principal 
money,  stocks,  shares  or  sectuities  exceeding  in  value  200/^  or 
10/.  in  annual  payments,  she  shall  be  examined  by  the  judge 
apart  from  her  husband  to  ascertain  whether  the  same  shall  be 
paid  to  him  or  made  the  subject-matter  of  a  settlement,  but  if 
she  be  under  age  the  court  shall  order  a  proper  settlement  to  be 
made. 

ORDER  XVin. 

Transfer  of  Proceedings  to  or  from  Court  of  Chancery. 

If  during  the  progress  of  any  inquiry  under  order  of  the 
court  it  shall  be  made  to  appear  that  the  subject-matter  of  the 
suit  or  proceeding  exceeds  the  amount  to  which  the  jurisdiction 
of  the  court  is  limited,  the  registrar  may  proceed  with  the  par- 
ticular account  or  inquiry  which  is  then  before  him,  unless  he 
thinks  it  inexpedient  so  to  do,  but  he  shall  at  the  next  sitting 
of  the  court  present  a  certificate  of  the  state  of  the  suit  and 
proceedings,  and  if  the  judge  shall  be  of  opinion  that  such 
excess  exists,  he  shall  make  an  order  for  the  transfer  of  the  suit 
or  matter  to  the  court  of  chancery ;  and  the  registrar  shall 
make  and  file  with  the  record  a  copy  of  such  certificate  and 
order,  and  shall  transmit  the  original,  together  with  the  order 
of  the  judge  thereupon,  under  the  seal  of  the  court,  by  post  or 
otherwise,  to  the  office  of  the  clerk  of  records  and  writs  in 
chancery,  or  to  such  other  office  or  officer  as  the  lord  chancellor 
may  by  general  order  direct,  and  shall  also  send  notice,  by  post 
or  otherwise,  of  the  fact,  to  all  parties  and  persons  entitled  to  be 
served  with  a  copy  of  the  decree. 

Where  any  suit  or  proceeding  is  transferred  under  section  8 
of  the  30  &  31  Vict,  c  142,  to  a  coubty  court,  the  plamtiff' 
shall  lodge  with  the  registrar  thereof  the  order  of  transfer, 
together  with  all  original  documents  in  the  suit  or  proceeding  in 
his  possession,  and  fdso  a  statement  of  the  names  and  addresses 
of  die  several  parties  to  the  suit,  and  their  attorneys,  and  the 
defendant  shall  lodge  all  original  documents  in  the  suit  or  pro- 
ceeding in  his  possession,  and  either  party  shall  fh)m  time  to 
time  lodge  office  copies  of  any  further  documents  the  judge  or 
registrar  may  require. 
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The  registrar  shall  forthwith  indorse  on  the  order  of  transfer        Rule  3. 
the  date  on  which  the  same  was  lodged.  Indoraemcnt. 

When  the  order  of  transfer  is  lodged  the  registrar  shall        Hule  4. 
forthwi^  ^^Pplj  to  the  judge  for  directions  as  to  the  further  Reristrar  to 
steps  in  the  suit  or  proceeding,  and  thereupon  the  judge  may  f^^^J?^  J^dge 
give  such  directions  for  carrying  on  the  suit  or  proceeding  as  ^j^^a    "^^" 
be  may  think  fit,  or  he  may  appoint  a  time  to  hear  and  deter- 
mine any  matters  in  such  suit  or  proceeding,  and  direct  the 
registrar  to  summon  all  parties  to  appear  on  the  day  so  ap- 
pointed.    And  the  judge  shall  also,  if  he  think  fit,  order  the 
registrar  to  give  notice  to  the  parties  to  the  suit  or  proceeding, 
or  any  of  them,  that  the  order  of  transfer  has  been  lodged. 

ORDER  XIX. 
Appeal. 

Where  any  party  desires  to  appeal  under  sect  18  of  the  act       Rule  1. 
against  the  determination  or  direction  of  a  judge  of  a  county  ^PP«*^  ^  be 
coorty  such  appeal  shall  be  had  in  accordance  with  the  pro-  ^3  ^^4  Vict 
Tisions  of  sect  15  of  13  &  14  Vict  c.  61,  upon  a  case  to  be  c.  61,  ss.  14, 15 
stated  for  the  opinion  of  the  yice-chancellor  appointed  in  that  and  16,  and 
behalf  by  the  lord  chancellor.  sects.  18  and 

The  notice  of  appeal  shall  be  in  writing,  and  shall  be  signed  ^^  ^*  ^^  ^^' 
by  the  appellant,  his  counsel  or  attorney,  and  such  notice  shall       P^^^* 
be  sent,  together  with  the  statement  of  tie  grounds,  by  post  or  ^^^j 
otiierwise,  to  the  registrar  as  well  as  to  the  successAd  party.        PP®**- 

The  pendency  of  an  appeal  shall  not  operate  as  a  stay  of  pro-        Rule  3. 
oeedings,  but  the  vice-chancellor  to  whom  such  appeal  is  made,  Proceedmga 
or  the  judge  from  whose  decree  or  order  the  appeal  is  made,  J^tyed  nnless 
may  stay  the  proceedings  pending  the  appeal,  on  such  terms  as  yice-cbanoellor 
to  giving  security  or  otherwise  as  to  such  vice-chancellor  or  or  judge  other- 
judge  may  seem  fit  ""^  order. 

The  appellant  shall  prepare  the  case  for  appeal,  and  all  cases       Rule  4. 
on  appeal  shall,  unless  the  judge  shall  otherwise  order,  be  pre-  ^"^J^ 
sented  to  him  for  signature  at  the  court  held  next  after  the  f^^  ^ 
parties  shall  have  agreed  upon  the  same ;   and  if  the  judge 
approves  thereof  it  shiall  be  signed  by  him,  and  sealed  witii  the 
»eal  of  the  court ;  but  where  the  judge  does  not  approve  of  the 
ease  submitted  to  him,  both  parties  shall  be  summoned  to  attend 
him  where  and.  when  the  judge  shall  appoint,  and  at  the  place 
and  time  so  appointed  both  parties  shall  be  heard  as  to  the  form 
of  the  case,  and  the  judge  shall  finally  settle  and  sign  the  same, 
and  it  shall  then  be  sealed  by  the  registrar. 

Where  the  parties  do  not  agree  upon  the  form  of  the  case  to       Rule  5. 
be  stated,  the  appellant  shall  lodge  with  the  registrar  the  draft  When  parties 
case  prepared  by  him,  and  the  registrar  shall  give  notice  to  the  ^°  ^^^  ^^'^Ure 
parties  that  the  same  has  been  so  lodged,  and  wiU,  on  a  day  to  ^^tTe  sa^ 
be  named  in  the  notice,  be  presented  to  the  judge  for  his  sig- 
nature, and  on  such  day  the  parties  may  appear  before  the 

P.N.  L  L 
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Copjof  caae 
deposited  with 
registrar. 


Rule  7. 
CMetobe 
tranamitted. 


BuleS, 
If  appeal  not 
prosecated  sac- 
ceasfiil  party 
to  proceed. 


Mule  9. 
Enterixig  judg- 
ment on 
appeal. 


Bule  10. 
Appeal  to 
Lancaster 
court  of  chan- 
cery. 


Orders  and  Rules  in  Eqtiify, 

judge,  who  shall  determine  the  form  of  the  cade,  and  fiullj 
settle  and  sign  the  same,  and  it  shall  ^en  be  sealed  hj  tin 
registrar. 

When  the  case  shall  be  so  signed  and  sealed,  a  co|^  thereof 
shall  be  deposited  with  the  registrar,  and  another  eent  by  poet 
or  otherwise  bj  the  appellant  to  the  sQccessfdl  party  wi&iia 
three  days  next  after  the  time  of  signing  and  sealing  ^  same, 
and  if  the  appellant  do  not  comply  with  this  rule  the  snccessfol 
party  may  proceed  upon  the  decree  or  order  unless  the  judge 
shall  otherwise  direct. 

The  appellant  shall,  within  three  days  next  afW  the  cue 
has  been  signed  and  sealed,  ta*ansmit  the  same  with  a  copy 
thereof  under  the  seal  of  the  court,  by  post  or  otherwise,  to  the 
office  of  the  Clerks  of  Records  and  Writs  in  Chancery,  or  to 
such  other  office  or  officer  in  the  court  as  &e  lord  chaneellor 
may  by  general  order  direct,  and  shall  give  notice,  by  post  or 
otherwise,  to  the  successful  party  that  he  has  done  so ;  in  de> 
fault  whereof  the  successful  party  may  prooeed  on  the  decree 
or  order,  and  shall,  on  the  application  to  the  court,  be  entities 
to  such  costs  as  ■  he  shall  have  incurred  in  consequence  of  the 
appellant's  proceedings ;  provided  that,  instead  of  proceeding 
on  such  decree  or  order,  the  respondent,  if  he  think  fit,  may, 
within  twenty-eight  days  ^m  the  signing  and  sealing  of  the 
case,  transmit  it  in  the  manner  prescribed,  and  give  the  like 
notice  to  the  appellant  of  such  transmission. 

If,  after  the  case  has  been  transmitted,  the  appelant  do  aot 
prosecute  his  appeal,  the  court  of  appeal  may  dismiss  the  same 
for  want  of  prosecution,  and  thereupon  the  de(aree  or  cider 
appealed  from  may  be  prosecuted  and  enforced  as  if  there  had 
been  no  such  appeal,  and  the  respondent  in  the  appeal  shall  be 
entitled  to  all  costs  he  may  have  incurred  by  leasom  of  the 
appeal,  to  be  recovered  as  cosIb  in  the  court  below. 

When  the  court  of  appeal  shall  have  made  a  decree  or  order 
either  party  may  deposit  the  same,  or  an  office  copy  th^eoC 
with  the  registrar  of  the  county  com%  and  upon  being  so  de- 
posited such  decree  or  order  shall  be  filed  and  may  be  enforced 
as  if  it  had  been  made  by  the  county  court 

All  the  rules  in  this  order  shall  i^ply  to  appeals  under 
sect.  19  of  the  act  to  the  court  of  chancery  of  the  coun^  p^a- 
tine  of  Lancaster,  and  the  vice-chancellor  thereof,  exoef^  that 
the  case  when  signed  and  sealed  shall  be  transmitted  to  the 
registrar  of  that  court 


Mulel. 
Registrar  to 
keep  books, 


ORDER  XX. 

Duties  of  Registbar. 

The  registrar  shall  keep  a  book  to  be  called  *'  The  Suits  and 
Proceedings  in  Equity  Book,"  and  shall  enter  and  number  ifi 
such  book  each  suit  or  proceeding  consecutively  in  the  ordo-  is 
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which  thej  are  entered,  and  shall  aUo  enter  therein  a  note  of  and  enter 
all  documents  filed  and  steps  taken  in  such  suit  or  proceeding,    proceedings 

Upon  the  filing  of  any  document  it  shall  he  distinguished  by  *™'®"** 
the  number  of  the  plaint  or  petition  in  respect  of  which  it  is  _    Rule  2. 
filed  being  endorsed  thereon,  and  it  shall  be  furUier  distin-  |^**5Sin- 
guished  fn>m  other  documents  filed  in  the  suit  or  proceeding  by  gaished  by  the 
placing  after  the  number  a  distinctiye  letter  of  the  alphabet.       number  of  the 

Where  a  registrar  rejects  an  affidavit  under  Order  XIV.  he  plaint  and 
shall  give  notice,  by  post  or  otherwise,  to  the  party  offering  the  I®'*®"- 
same  for  filing,  and  of  the  reasons  for  such  rejection ;   and       R^  3. 
where  any  other  document  is  so  imperfect  upon  the  fiwse  thereof,  r^  ^  '^^ 
or  by  reason  of  having  blanks  therein,  that  it  cannot  be  easily  ejects  iSda- 
read  or  understood,  the  registrar  may  refuse  to  file,  and  may  yits,  or  where 
return  the  same  by  post,  or  otherwise,  to  the  party  offering  the  docoments  are 
same,  to  be  re-written,  or  the  blanks  filled  up.  imperfect. 

Before  any  summons,  notice,  or  other  document,  or  any  copy       Rule  4. 
thereof,  shall  be  issued  by  the  registrar,  the  same  shall  be  sealed  Summona,  &c. 
with  the  seal  of  the  court.  tobesealed. 

Where  the  registrar  is  required  by  any  decretal  order  to  make        Mule  6. 
inquiries  or  to  take  accounts,  he  shall  appoint  some  day,  being  Registrar  to 
not  less  than  twenty-one  days  from  the  date  of  such  order,  to  sit  2§*^nhLST^^ 
in  his  office  or  at  the  court  to  hear  and  determine  all  matters  inqouies  and 
relating  to  such  inquiry  and  accounts,  and  he  shall  forthwith  taking  ao- 
prepare  and  insert  advertisements   in  conformity  with  such  oonnts. 
order,  statins  the  time,  place,  and  purpose  of  such  sitting,  and 
shall  insert  &e  same  fourteen  days  previous  to  such  sitting.  jiule  6. 

Upon  the  dav  so  appointed  the  registrar  shall  sit  at  the  time  Hearing  befort 
and  place  appomted,  and  shall  hear  all  parties  interested,  their  regiatrar. 
counsel  or  attorneys.  J2i^  7, 

Where  a  r^strar  is  not  prepared  to  certify  to  the  court  on  Farther  time 
the  day  mentioned  in  the  order  he  shall  apply  to  the  judge  for  ^or  certificate, 
an  extension  of  time,  and  state  the  reason  for  making  the  appli- 
cation, and  he  shall  give  notice,  by  post  or  otherwise,  to  the 
parties  of  the  enlargement  of  the  time  and  of  the  day  on  which 
he  is  to  certify. 

Whenever  a  notice  for  appeal  is  given,  the  registrar  shall        Mule  8. 
detain  the  proceeds  of  any  execution  whidi  mav  then  be  in  or  Registrar  to 
may  come  into  his  hands  pending  such  appeal,  to  abide  the  to^J^^e  reirait 
event  of  such  appeal,  unless  the  judge  shall  o^erwise  order.         ^f  appeal. 

The  r^strars  shall  comply  with  all  regulations  which  may        j^^  ^ 
from  time  to  time  be  made  by  ihe  commissioners  of  her  majesty's  Oostodj  of 
treasnry  for  the  safe  custody  of  any  secinrities  deposited  widi  secarities. 
them  under  sect  24  of  30  &  31  Vict  c.  142. 

ORDER  XXI. 

Duties  of  High  Bailiff. 

RuU  1. 
Where  any  personal  property  is  directed  to  be  sold  by  auction,  As  to  sale  of 
the  high  bailiff  shall  superintend  the  sale ;  and  where  the  pro-  personal  pro- 

L  l2  P*^- 
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SenriceBand 
execntioQi. 

BuleZ. 
Poflsesdoii. 


Rule  4. 
Payment  over 
of  money. 


Orders  and  Rules  in  Equity. 

perty  is  to  be  sold  bj  private  contract  he  shall  cany  oat  ^ 
directions  of  the  oonrt  in  respect  of  such  sale. 

The  high  bailiff  shall  serve  all  documents  issued  to  him  bj 
the  registrar  for  service,  and  execute  all  warrants. 

Where  a  warrant  shall  direct  the  high  bailiff  to  take  posses- 
sion of,  without  selling  or  delivering  to  a  party,  any  goods  or 
chattels,  he  shall  make  or  cause  to  be  made  an  inventory  or 
appraisement  of  the  goods  or  chattels  which  he  may  take  into 
his  possession,  and  may,  upon  receiving  as  a  deposit  the  amoont 
of  such  appraisement  or  sufficient  security,  to  be  ap[Ht)ved  by 
the  registrar,  for  the  safe  custody,  and  for  the  delivery  up  of 
possession  upon  request,  of  such  goods  and  chattels,  relinqmsli 
the  possession  thereof  on  condition  that  the  same  shall  be 
redelivered  to  him  or  held  to  abide  the  order  of  the  court 

All  monies  coming  into  the  hands  of  the  high  bailiff  shall  be 
paid  over  by  him  to  the  registrar  to  the  credit  of  the  suit  or 
proceeding  in  which  the  same  was  so  received  by  him  witbio 
twenty-four  hours  after  he  shall  have  received  the  same. 


Ruts  I, 
Beceiyer  to 
give  aecnrity. 

i^brm,  88. 

R%U2. 
HiBacooonts 
to  be  audited 
by  registrar 
and  when. 


Rule^, 
To  produce 
voacher  and 
if  required 
verify  on  oath. 

RuU4. 
To  produce 
account  for 
audit  upon 
notice. 

RuUh. 
Audit  once  a 
year. 

RuU^. 
Parties  need 
not  attend 
audit. 


ORDER  XXn. 
Duties  of  Receiver. 

Every  receiver  appointed  by  the  court,  other  Uian  the  high 
baili£^  shall  give  such  security  by  bond  to  the  r^strar  for  die 
faithful  disc^rge  of  his  duties,  and  the  payment  over  of  money, 
as  the  court  shall  direct. 

The  receiver  shall  submit  to  the  registrar,  and  ^e  r^istrar 
shall  audit,  the  accounts  of  the  receiver,  which  need  not  be  io 
any  particular  form,  as  soon  as  conveniently  may  be  aft^  tie 
receipt  or  realization  of  the  assets,  and  immediately  after  sw^ 
audit  shall  pay  over  to  the  registrar  the  balance  found  th^^ 
to  be  in  his  hands. 

The  registrar  may  require  any  receiver  to  produce  any 
receipt,  accounts  and  vouchers  necessary  for  verifying  the 
accounts,  and  may  disallow  any  item  not  proved  to  his  satis&c- 
tion,  and  may,  if  he  shall  tlunk  fit,  require  any  receiver  to 
verify  such  accounts  and  vouchers  upon  oath. 

The  receiver  shall,  at  any  time  berore  the  complete  realisttioD 
of  the  assets,  produce  his  accounts  to  be  audited  in  mann^*  pro- 
vided by  this  order,  upon  receiving  seven  days'  notice  in  writiBf 
ftx)m  the  registrar  so  to  do,  and  such  notice  may  be  sent  by  poei 
or  otherwise  to  the  address  of  the  receiver. 

Where  the  duties  of  the  receiver  are  continuous,  no  kmger 
period  than  one  year  shall  in  any  case  be  allowed  to  intervene 
between  each  audit 

In  no  case  shall  it  be  necessary  for  any  party  to  attend  at  the 
audit  of  the  receiver's  account,  but  where  a  party  is  dissatisfied 
with  a  receiver's  account  he  may  apply  to  the  court  or  registimr 
for  a  revision  of  the  r^istrar's  allowances. 
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The  court  may  order  the  receiver  to  pay  over,  at  such  time        ^ule  7. 
or  frt)m  tune  to  time  as  it  shall  see  fit,  to  the  par^  entitled  to  5i"^™*^ 
the  beneficial  interest  therein,  or  to  the  guardian  of  any  infant,  ^  ^^™® 
any  yeariy  or  other  accruing  rents  or  interest  instead  of  payinjg  ^ij^ct  to 
the  same  into  court,  and  to  take  credit  for  such  payments  in  his  parties. 
ftcooonts  when  audited. 

ORDER  XXm. 
Practice. 

All  plaints,  petitions,  statements  and  docmnents  whatsoever        Itule  1. 
in  any  suits  or  matter  imder  the  act  which  are  required  to  be  ^''°*'?®^^„ 
filed  shall  be  on  foolscap  paper,  and  may  be  wholly  or  partly  ^Lj^^ 
printed  or  written,  and  dates  and  sums  occurring  therein  may  printed, 
be  expressed  in  figures. 

All  judicial  or  official  docmnents  in  any  suit  or  proceeding.        Mule  2. 
and  all  copies  thereof  respectively  issued  by  the  court,  shall  be  P**?^^**  ^ 
stamped  by  tiie  registrar  with  the  seal  of  the  court. 

Every  document,  the  mode  of  serving  which  is  not  specially        Mule  3. 
defined  by  these  orders,  may  be  served,  and  the  service  thereof  Semce. 
may  be  proved,  in  conformity  with  the  practice  that  has  hereto- 
fore prevailed  in  the  county  courts  as  to  the  service  of  sum- 
monses, excepting  so  far  as  the  same  relates  to  the  time  of 
service. 

Where  any  party  to  a  suit  or  proceeding  changes  his  attorney        Mulei, 
he  shall  give  notice  in  writing  of  such  change  to  the  registrar,  ^JStImv 
stating  the  name  or  firm  and  place  of  business  of  the  new  ^' 

attorney,  and  the  registrar  shall  file  the  notice. 

On  the  entry  of  a  plaint,  or  filing  of  a  petition,  the  registrar  Ibrm,  37. 
shall  set  down  the  suit  or  matter  for  hearing  by,  in  the  case  of       j^^i^  5. 
a  plaint,  making  the  summons  returnable  on  a  day  certain,  and,  Setting  down 
in  the  case  of  a  petition,  inserting  in  the  notice  the  day  on  for  hearing. 
which  the  matter  is  to  be  heard. 

The  times  of  the  sitting  of  a  county  court  in  matters  of  equity        Jtule  6. 
shall  be  those  appointed  for  the  transaction  of  the  general  bu^-  Da^s  for  equity 
ness  of  tiie  com%  unless  the  judge  shall  otherwise  order  and  sittings. 
shall  appoint  a  special  day  or  days  for  a  sitting  of  the  court  in 
matten  of  equi^. 

Where  any  party  to  any  suit  or  proceeding  is  unacquainted        Mule  7. 
with  the  christian  name  of  any  person  whose  name  he  desires  ^^^^  Chris- 
to  msert  in  any  plaint,  proceeding  or  document,  he  may  de-  ^^^^ 
scribe  such  person  by  his  surname,  or  by  his  surname  and  the 
initial  of  his  christian  name,  or  by  such  name  as  he  is  generally 
known  by.  Mule  8. 

Where  any  proceedings  or  documents  are  filed  an  extra  copy,  ments  for  ^*^" 
in  addition  to  the  copies  to  be  delivered  imder  these  orders^  shall  ^f  ja^ee. 
be  left  with  the  registrar  for  the  use  of  the  judge.  j^^  ^ 

The  r^;istrar  shall  transmit  by  post,  prepaid,  to  the  judge.  Copies  of  pro- 
five  days  before  the  sitting  of  the  court,  all  copies  of  proceedings  cee4ing8  to  be 
and  documents  left  for  his  use  under  these  oniers.  forwarded  ta 

judge. 
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Rule  10.  Copies  of  all  proceedings  or  docmnents  shall  be  prepared  by 

RegiftnM*  to  the  registrar  for  anj  person  requiring  the  saoie  apon  pajment 

prepare  all  ^f  ^^  qq^^  Qf  g^i^  oopies  when  the  order  for  the  aame  is  gi^r«o. 

^^  nwLr  Where  by  these  orders  any  act  is  to  be,  cm-  may  be,  do&e  hj 

Acto  ^T  be  ^^y  party  to  a  suit  or  proceeding,  such  a<^  may  be  done  either 

donebyw)im8el  in  person  or  by  his  attorney, 

or  attorney.  Where  a  party  acts  by  attorney,  service  of  any  p3X>ceediiig  or 

Rule  12.  document  upon  such  attorney,  or  delivery  of  the  same  at  his 

Service  on  office,  or  sending  the  same  to  him  by  post,  shall  be  good  Krrke 

attorney  suffi-  upon  the  party  for  whom  such  attorney  acts,  as  upon  the  day 

where  ^Mn^nal  ^^®^  *^®  same  is  so  served  or  delivered,  or  upon  whidi  in  the 

Berricels  re-  ordinary  course  of  poet  it  would  be  delivered,  except  fai  cases 

quired.  where  by  these  orders  personal  service  upon  a  party  is  required. 

MuU  18.  Any  proceeding  or  document  may  by  leave  of  the  registnr 

Service  may  by  be  served  by  the  attorney  of  the  party  requiring  to  effect  such 

leave  of  the  service ;  but  the  costs  of  such  service,  and  proof  tho^eof^  ahaD 

e^c^d^y  the  ^^^  ^  allowed,  except  by  order  of  the  judge. 

t^ittomty.  Where  by  reason  of  the  absence  of  any  party,  or  from  any 

Bulfi  14.  other  sufficient  cause,  the  service  of  any  summons,  notice,  pn>- 

Sabstitated  ceeding,  or  document  cannot  be  made,  or  ought  in  the  optnioc 

service.  of  the  judge  to  be  dispensed  with,  the  judge  may  wholly  dis- 
pense with  such  service,  or  may,  at  his  discretion,  ord^  any 
substituted  service  or  notice  by  advertisement  or  otherwise  in 
lieu  of  such  service. 

Rule  15.  The  judge  shall  order  in  what  newspaper  any  advertisements 

^'^^^J^  ^^^  which  may  from  time  to  time  be  oraered  in  any  suit  or  pro- 

wiper  advei^*"  ceeding  shall  be  inserted  ;  and  when  there  is  no  fund  in  awrt, 

u^ents  to  be  ^^  expense  of  such  advertisements  shall  be  paid  to  ^e  r^gistrtf 

inserted  and  by  the  party  requiring  the  same  before  they  are  inserted, 

coejts  thereof  to  All  advertisements  to  be  inserted  in  ihe  London  Gaaette 

be  jM^paid.  gjj|j|  ^  transmitted  to  Ae  registrar  of  county  court  judgments 

Aiiw^  ^^'  ^^  London,  who  shall  cause  them  to  be  classified  and  mserted  in 

ments  in^  ^^®*®  imder  the  direction  of  the  commissioners  of  her  mjesty^s 

London  treasury. 

Gazette.  The  judge  may  order  what  party  shall  have  tiie  conduct  of 

Rule  17.  any  suit  or  proceeding,  or  any  part  thereof,  and  may  rescind  or 

Condoct  of  alter  such  order,  or  make  new  orders  in  that  behalf  from  tiiBe 

»«i^  to  time  as  he  shall  think  fit 

Rule  18.  The  judge  may,  if  he  think  fit>  enlarge  or  abridge  any  of  the 

SeTorabridce  *^™®®  ^      ^^    *  ®®  orders  for  taking  any  step,  or  filing  any 

p^ods  men-  dociunent,  or  giving  any  notice,  in  any  suit  or  proceeding, 

tioned  in  these  Before  the  name  of  any  person  shall  be  ui^  in  any  suit  or 

orders.  proceeding  as  next  friend  of  any  infant^  married  woman,  or 

Rule  19.  other  party,  such  person  shall  sign  an  undertaking,  in  the  form 

Undertaking  given  in  the  schedule,  to  be  responsible  for  any  costs  to  which 

to  rtTy  c(^  3ie  plaintiff  or  appHcant  may  become  liable  m  the  oonree  of 

^v  the  suit  or  proceeding,  and  such  undertaking  shall  be  anneied 
by  the  registfar  to  the  plaint  or  petition. 

^J^^J-  Wher6  suit*  or  prdoeedings  shall  be  commenced  in  dificrent 

™J*^Jfr^  courts  by  parties  in  th6  damd  interest  such  suits  or  proceedmg* 
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Bhall  be  transferred  to  the  court  in  which  the  first  plaint  or  ***^"*^^°* 
petition  was  filed,  and  shall  there  be  proceeded  with  in  the  same  ^q^J^  incer- 
waj  in  all  respects  as  if  they  had  been  commenced  in  that  court  tain 


The  registrar  shall  be  the  taking  officer  of  the  court  ^^^  2i 

Creditors  are  to  be  entitled  to  interest  in  respect  of  debts  as  Taxing  officer. 
to  such  of  them  as  cany  interest  after  the  rate  thej  respec- 
tivelj  cany,  and  as  to  all  others  after  the  rate  of  £4  per  cent.       Rule  22. 
per  annum,  from  the  date  of  the  decretal  order,  and  to  costs  of  J****'^®®*  ^^ 
successfuUj  proving  such  debts  according  to  the  scale  of  costs  ^°^' 
in  that  behalf. 

Interest  is  to  be  computed  on  legacies  after  the  rate  of  £4.      Rule  28. 
per  cent  per  annum,  from  the  end  of  one  year  from  the  date  of  Interest  on 
the  testator's  death,  unless  otherwise  ordered  or  a  different  rate  l®8«ci««- 
is  directed  by  the  will. 

A  note  of  every  decretal  order  or  final  decree  made  in  any       Rule  24. 
suit  or  of  an  order  made  on  a  petition  shall  be  transmitted  to  ^^^^'^^•J?  ^ 
the  registrar  of  county  court  judgments  in  London,  who  shall  ^Sr^?Qf  ^^ 
register  the  same  under  the  direction  of  the  commissioners  of  g^^  ' 
her  m^jes^'s  treasury. 

Any  person  who  may  be  in  custody  may  apply  to  the  registrar       Rule  25. 
for  his  discharge  therefrom,  upon  giving  to  the  party  at  whose  I^^rmt,  46,  47. 
suit  he  was  committed  notice  of  Ms  intenion  so  to  apply  two 
days  previous  to  his  applying. 

All  proceedings  and  documents  may  be  in  forms  similar  to       Rule  26. 
the  forms  in  the  schedule  to  these  orders  where  the  same  are  Forms, 
applicable ;  and  in  cases  where  no  forms  are  provided,  parties 
shall  Gnaae  the  proceedings  or  documents,  using  as  guides  those 
contained  in  the  schedule. 

The  rules  and  fonns  and  practice  in  actions  in  the  county  ^.^^  ^^• 
courts  shall,  subject  to  these  orders,  be  adopted  with  reference  S*°^  P"*'" 
to  suits  and  proceedings  in  equity,  so  far  as  they  shall  be  respec- 
tively applicable. 


ORDER    XXIV. 

Intbkpretation. 

In  the  orders  in  equity  the  following  words  shall  have  the        Rule  1. 
several  meanings  hereby  assigned  to  them,  over  and  above  dieir  Inteipretatio 
several  ordinary  meanings,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction ;  (viz.) 
ri.^  The  words  "  the  act"  shall  mean  28  &  29  Vict  c.  99 : 
(2.)  The  word  "party"   shaU  mean  a  party  to  a  suit  or 
proceeding;    and   "person"  shall  mean  any   person, 
whether  a  party  to  the  suit  or  proceeding  or  not ;  and 
the  words  "person"  or  "party"  shall  include  a  body 
politic  or  coiporate : 
(3.)  The  word  "affidavit"  shall  include  statutable  affirma- 
tions, and  attestations  upon  honour,  and  the  word 
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'*  sworn"  shall  include  affinned  acoording  to  the 
statute  and  attested  upon  honour : 

(4.)  Where  any  number  of  days  is  mentioned  it  shall  metn 
"  clear  days." 

(5.)  The  word  **  court"  shall  mean  the  county  court  baTing 
jurisdiction  in  the  suit  or  proceeding,  and  the  w«tU 
"judge  "  and  "  registrar"  shall  respectiTely  mean  the 
judge  and  registrar  of  that  court 


ORDERS  UNDER  THE  COMPANIES  ACT,  1867;  AND 
THE  INDUSTRIAL  AND  PROVIDENT  SOCIETIES 
ACT,  1862. 

25  &  26  Vict         The  general  order,  rules  and  forms  of  the  high  coort  of 
cc  87, 89.  chancery  regulating  for  the  time  being  the  mode  of  proceeding 

80  &  31  Vict     under  "The  Companies  Act,  1862,"  shall  be  the  orders,  rales, 
c  181.  and  forms  in  all  proceedings  in  the  county  courts  for  &e  wind- 

ing up  of  a  society  registered  under  "  The  Industrial  and  Pro- 
vident Societies  Act,  1862,"  or  for  the  winding  up  of  a  com- 
pany under  "The  Companies  Act,  1867,"  so  far  as  the  sune 
are  applicable :  Provided  that,  where  it  shall  appear  to  the 
court  inconvenient  that  the  Bank  of  England  should  be  the 
bank  used  for  the  purposes  mentioned  in  the  order  and  roles,  it 
shall  be  competent  for  the  court  to  name  some  bank  to  be  used 
in  lieu  of  the  Bank  of  England. 
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COMMON  LAW  AND  EQUITABLE  JURIS- 
DICTION,  1867. 


FORMS  IN  COMMON  LAW. 


General  Form  of  Heading  and  Conclusion  of  all  Notices  and 
Adinissions. 

No.  of  Plaint. 
In  the  county  court  of  holden  at  {when  known.) 

Between  A.  B.,  plaintiff, 
and 
C.  D..  defendant. 
(SeaL)    [Where  sent  or  issued  by  court] 

•  ••••• 

Dated  this  day  of 

Signature  of  Registrar  or  of 
person  sending  notice. 
Note.— /n  ail  form*  to  be  printed  for  the  future  the  number  qf  plaint  and 
number  of  warrant  should  be  in  the  right  hand  comer  of  ihefoirm^  instead  qf  the 
Irft  hand  comer ^  so  as  to  facilitate  reference  where  papers  are  joined  together » 


General  Form  of  Heading  and  Conclusion  of  Orders,  Judgments 
and  Warrants. 

No.  of  Plaint. 
In  the  county  court  of  holden  at 

(Seal,)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant 
•  •«••• 

lav  ( 
By  the  court 

Registrar  of  the  court 


General  Form  of  Heading  and  Conclusion  of  Affidarits. 

No.  of  Plaint 
{when  known.) 
In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C  D.,  defendant 
•  '    •  •  •  •  • 

Sworn  at  in  the  county  of  "^ 

this  day  of  one  thousand  > 

eight  hundred  and  before  me,  ) 
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MenL  to  be  made  on  any  Order  or  other  Document  signed  bj 
One  Judge  acting  for  another. 

This  [<u  tk»  ettM  may  he]  wai  made  [or  granted]  and  signed  by  jad^  L 
acting. in  the  matter  for  judge  A^  onder  the  proTisions  of  aectioo  30  dfik 
County  Courts  Act,  1867. 


Mem.  to  be  placed  at  foot  of  every  Summons,  Notice,  Judgme&t, 
Order,  Warrant,  or  any  oUier  Process  of  the  Court 

Hours  of  attendance  at  the  office  of  the  reg^trar  [plaet  rf^gioe]  froB  M 
till  four  o'clock,  except  on  [htrt  insert  the  day  an  which  the  ^ffce  w^  k 
clo§$d]t  when  the  office  will  be  closed  at  one  o'clock. 


No.  1.  Undertaking  by  Next  Friend  of  In&nt  to  be  responsUe 
for  Defendant's  Costs. 

No.of  PboBt 
f^^t  *•  In  the  county  court  of  holden  at 

I,  the  undersigned  being  the  next  friend  of  A.  B.,  who  is  an  iafiut. 

and  who  is  desirous  of  entering  a  plaint  in  this  court  against  C.  D^  of  fte, 
hereby  undertake  to  be  responsible  for  the  costs  of  the  said  C.  D^  of  ftc* 
in  such  cause,  and  that  if  the  said  A.  B.  fail  to  pay  to  the  amid  C.  IX,  vhes 
and  in  such  manner  as  the  court  shall  order,  all  such  costs  of  sudi  esme  » 
the  court  shall  direct  him  to  pay  to  die  said  C.  D.,  I  wiB  fiorthwiih  pij 
the  same  to  the  registrar  of  the  court. 
Dated  this  day  of  18    . 

(Signed) 


No.  2.  Agreement  to  give  Jurisdiction  to  a  County  Court  undtf 
Sect.  23  of  19  &  20  Vict.  c.  108. 

Rule,  267.  We  [or  the  respective  attomies  of]  A.  B,  of  &a,  and  C.  D.,  of  &c  ^ 

hereby  agree  that  the  county  court  of  holden  at  shall  hmtt 

power  to  try  an  action  to  be  brought  by  A.  B.  against  C  D.  for  aodo' 

the  proTisions  of  sect.  23  of  19  &  20  Vict.  c.  108. 
OiTen  under  our  hands,  this  day  of  186    . 

A.  B.  [or  E.  F.,  attorney  for  A.  B.] 
C.  D.  [or  G.  H.,  attorney  for  C  D.J 


No.  3.  Affidavit  under  Sect.  2  of  30  &  31  TTict.  c  142. 

Rule,  40.  I,  A.  B.,  of  Ac.  [or  agent  for  C.  D.]  make  oath  and  say,  that  E.  F.  « 

indebted  to  me  [or  to  the  said  C.  D.]  in  the  sum  of  for  •■*  I 

furUier  say  that  the  were  sold  and  delivered  to  the  said  E.  F.  to  bt 

dei^t  with  in  the  way  of  his  trade  of  a 


A.B. 
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No.  4.  Notice  to  Begistrar  as  to  Service  of  Summons  under  Sect. 
2  of  30  &  31  Vict  c  142,  and  of  Consent  to  Payment  by 
Instalments  mider  that  Section  or  Scot  28  of  19  &  20 
Vict  c.  108. 

No.  of  Plaint.      RmU^  40. 
In  the  county  court  of  bolden  at 

Botwetn  A.  B.,  plaintiff; 
and 
C  Dn  defendant. 
Take  notice  that  (•the  plaintiff*  or  hit  attome?,  or  tome  clerk  or  aenrant 
in  the  permanent  employ  of  the  plaintiff  or  of  hia  attorney,  will  tenre  the 
summons  in  this  action  pursuant  to  the  30  &  81  Vict,  c  142,  s.  2,  and  that) 
the  plaintiff  consents  to  accept  payment  of  the  debt  and  coats  in  this  action  on 
or  before  the         day  of        1 86    [or  by  instalments  of  £        every  month, 
until  the  debt  and  ooau  ba  paid,  the  firat  instalment  to  be  paid  on  the 
day  of  186    .] 

Dated  this  day  of  186    • 

A.  B.,  plaintiff; 


To  the  registrar  of  the  court 
and  to  the  defendant. 


E.  F.,  plaintiff^s  attorney  < 
•gent. 


No.  5.  Plaint  Note  on  entering  Plaint. 


{S€id,) 


In  the  county  court  of 


holden  at 

A.  B.,  plaintiff, 

•gainst 
C.  D.,  defendant. 


No.  of  Plaint       Rmlt,^. 


Fees  paid. 
£        9.      d. 


The  above  cause  was  entered  this  day,  and  will  be  tried  at  on 

the  day  of  at  o'clock  in  the  noon. 

Registrar  of  the  court 
Dated  this  day  of  186    . 

Th»  Hearing  fees  musi  be  paid  b^or^  the  eatue  ie  called  on, 

[N.B. — Ip  TOU  OBTAIlf  A  JUDOMBNT  AOAINST  THB  DEPENDAIIT,  ALL 
MONIES  OKDBRED  TO  BE  PAID  THBRBUBDER  MUST  BE  PAID  INTO  COURT, 
AND  MUST  MOT  BE  BECEITBD  BT  TOU.     (See  MCt,  45  q^  19  ^  20  Flci,  C,  108.) 

Bring  tkie  note  when  you  come  to  the  court  or  to  the  qfflce  for  anp  purpo$e 
connected  with  this  caute.  On  the  dap  iff  hearing  bring  all  books,  ^,  necessary 
to  prove  ffonr  case. 

Money  will  be  paid  out  rf  court  only  on  production  rf  this  note,  and  upon 
yemr  or  your  agent e  PEbbokal  ATtbndakce,  as  the  hook  must  be  signed  by 
you  or  your  agent,  and  no  ^ker^the  court  is  allowed  to  sign  it  as  your  agent. 

If  the  defendant  will  sign  a  statement  at  the  iffice  of  the  registrar  confessing 

(a)  Words  within  parentbeus  to  be  omitted  if  notice  given  under  sect  28 
of  10  &  20  Vict  c  108. 
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that  he  owes  yon  the  money  ^  or  \f  yenk  and  he  will  sign  an  agreewteni  at  the 
registrar* t  tffice  as  to  the  amoant  due,  and  wilt  consent  to  a  judgment  or,  ^c^ 
ffon  will  only  have  to  pay  half  the  the  usual  hearing  fee. 

If  the  debt  or  claim  exceed  Jlwe  pounds  youmay  hone  the  cause  tried  hy  ejmy^ 
on  giving  notice  in  writing  at  the  registrar's  qfiee  three  dear  days  i^ore  tks 
hearings  and  on  payment  qfjloe  shillings  for  the  use  qf  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  may  be  i 
at  the  qfice,  upon  payment  qf  the  proper  fee."} 


9  &  10  Vict.  No.  6.  Letter  to  be  sent  with  Summons  oat  of  Dbtriet 

19&*20v4  NcofPUmt. 

infl       I V  In  *^e  county  court  of  holden  at 

C.  108,  8.  id*         c:. 

Rule   11  ' 

'  I  hereby  request  that  you  will  senre  the  accoropamyuig  raniauMi 

immediately,  and  return  the  inclosed  copy  of  the  same  to  me,  wxth  the 
affidavit  of  service  rex^uired  by  section  62  of  9  &  10  Vict,  c  9S.  The  de- 
fendant [or  witness]  is  stated  to  reside  at  [here  insert  the  full  address  gieen 
in  the  summons]. 

Your  obedient  serrant» 

Registrar  of  the  < 
To  the  high  bailiff  of  the  county  court 
of  holden  at 


No.  7.  Summons  to  appear  to  a  Plaint. 

No.  of  I^iat. 
Rule,  47.  In  the  county  court  of  holden  at 

(Seal,)  Between  A.  B.,  plaintiff, 

[Address,  deseAptioUf] 
and 
C.  D.,  defendant, 
[Address,  description,'] 
(o)  Insert  this  («)  [Ttened  "  by  leave  of  the  court"  or  "  by  leaTe  of  the  registrar/'] 

when  neces-  You  are  hereby  summoned  to  appear  at  a  county  court  to  be  hokieo  «t 

sary.  on  the  day  of  18      ,  at  the  hour  of  in  the  dooq. 

Rule,  49*  to  answer  the  plaintiff,  to  a  claim,  the  particulars  of  which  are  beremta 

annexed.     [Where  the  amount  rfthe  claim  does  not  exceed  forty  shUlimgs,  o§Ur 
"claim"  sMke  out  the  words  '*  the  particulars  of  which  are  bereantD  an* 
nexed,"  and  state  shortly  the  substtmce  of  the  clasw^] 
Dated  this  day  of  18      . 

Registrar  of  the  court. 

£    *.    d. 

Debt  or  claim   ....... 

Coats  of  plaint  . 

Attorney's  costs 

Total  amount  £ 

To  the  defendant. 

[N.B. — If  you   owe  the   money,  and  will  consent  to  a  jrD«- 

MENT,   TOU    WILL   SAVE   HALP   THE   HEARING   PEE.] 

(See  back.) 

[To  be  indorsed  on  the  sumwumi.'i 

If  you  confess  the  plaintiff's  claim,— ^by  doing  which  you  will  sare  half 
the  hearing  fee, —you  should  sign  and  deliver  your  confession  to  the  regis. 
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trar  of  the  court  five  clear  dap  before  the  day  of  hearing ;  bat  you  may 
deliver  your  confession  at  any  time  before  the  cause  is  called  on,  subject  to 
the  payment  of  any  further  costs  which  your  delay  may  have  caused  the 
plaintiff  to  incur. 

if  you  and  the  plaintiff  can  agree  as  to  the  amount  due  and  the  mode  of 
payment,  and  will  before  the  cause  is  called  on  for  trial  sign  a  memorandum 
of  such  agreement  at  the  registrar's  office  or  before  an  attorney,  you  will 
save  half  the  hearing  fee. 

If  yon  pay  the  debt  and  costs,  as  stated  in  the  summons,  five  clear  days 
before  the  hearing,  you  will  avoid  further  costs ;  but  you  may  pay  the  same 
at  any  time  before  the  cause  is  called  on  for  trial,  subject  to  the  pay- 
ment of  any  further  costs  which  your  delay  may  have  caused  the  plaintiff  to 
incur. 

If  you  admit  a  part  only  of  the  claim,  you  may,  by  paying  into  the  regis- 
trar's office  the  amount  so  admitted,  together  with  costs  proportionate  to  the 
amount  you  pay  in,  five  clear  days  before  the  day  of  hearing,  avoid  further 
costs,  unless  the  plaintiff,  at  the  hearing,  shall  prove  a  claim  against  you 
exceeding  the  sum  so  paid. 

If  you  intend  to  rely  on  a  set-opf,  inpanct,  coverture,  a  statute  op 
LIMITATIONS,  or  a  DiscBAROB  Under  a  bankrupt  or  an  insolvent  act, 
as  a  defence,  you  must  give  notice  of  such  special  defence  to  the  registrar 
five  clear  days  before  the  day  of  hearing,  and  such  notice  must  contain  the 
particulars  required  by  the  rules  of  the  court ;  and  you  must  deliver  to  the 
registrar  as  manv  copies  of  such  notice  as  there  are  plaintiffs,  and  an  addi- 
tional copy  for  the  use  of  the  court.  If  your  defence  be  a  set-off,  you 
must,  with  each  notice  thereof,  deliver  to  the  registrar  a  statement  of  the 
particulars  thereof.  If  your  defence  be  a  tender  you  must  pay  into 
court,  before  or  at  the  hearing,  the  amount  tendered. 

If  the  debt  or  claim  exceed  five  pounds  you  may  have  the  cause  tried  by 
a  jury,  on  giving  notice  in  writing  at  the  registrar's  office  three  clear 
days  before  the  hearing,  and  on  payment  of  five  shillings  for  the  use  of 
such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  will  be 
issued  upon  application  at  the  office  of  the  registrar  of  the  court,  upon 
payment  of  the  proper  fee. 

[N.B.— fFAere  a  plaini\ff  proposes  to  charge  in  the  summons  that  the 
d^endant  has  had  assets,  and  has  wasted  them,  commence  with  the  above 
form  rf  summons,  hut  naming  defendant  as  executor  or  administrator  qf  the 
deceased,  and  adding, 

"  And  the  plaint^  alleges  that  you  the  d^endant  have  money,  goods,  and 
chattels,  which  were  the  property  qf  deceased,  at  the  time  of  his  death, 

4»nd  which  came  to  your  hands  as  executor  [or  administrator']  qf  the  said  de* 
ceased,  to  he  administered,  and,  if  you  have  not,  that  you  have  withholden  and 
wasted  the  same,  whereby  you  have  become  liable  to  satirfy  the  plaintiff*s  claim 
and  his  costs  herein  out  qfyour  own  goods."'] 


No.  8.  Affidavit  of  Service  of  Summons.  9  &  10  Vict 

I  one  of  the  bailiffs  of  the  county  court  of  holden  at  *      ' 

[or  I  the  above-named  plaintiff,  or  the  attorney  of  the  above-named  ^^  27. 

plaintiff,  or  the  clerk  or  servant  of  the  above-named  plaintiff,  or  of  '      * 

attorney  at  law],  make  oath  and  say,  that  I  did  on  the  day  of 

1 8  duly  serve  the  defendant  with  a  summons,  a  true  copy  whereof  is 
hereunto  annexed,  marked  A,  by  delivering  the  same  personally  to  the 
defendant  [or,  as  the  case  may  be,  where  summons  not  issued  under  sect.  2  of 
SO  *  81  Fict,  c.  142.] 

{Indorse  the  copy^summoiis  or  other  process  thus:  ~  This  paper  marked  **  A  *' 
is  the  paper  referred  to  in  the  annexed  qffidavit.) 
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9.  Notice  of  Non-Service  of  a  Summoxia. 

RmUt  27.  Takb  moticb  that  the  tumiBOiis  in  this  cause  haa  not  heea  wtsmi,  far 

the  fbllowioff  reason : — 

Dated  Uiis  day  oC  186    . 

To  the 

[PiaintiC]  E.  F^  High  BaliC 


RuU,  80. 


No.  10.  Notice  of  doubtful  Service  of  Summoiu. 

Take  notice  that  the  summons  in  this  caose  was  SBmvBD  ai  Ukm% 

[here  ineeri  the  hai^fe  return  ^f  eerviee,  ai  imdersed  em  ike  ].   Tm 

must  therefore  be  prepared  at  the  hearing  to  aatiaiy  the  jud^  iS^  d» 
summons  has  come  to  the  defendant's  knowledge. 

To  the  plaintiff. 


19  dt  20  Viet, 
c.  108,  s.  28  ; 
and  80  &  81 
Vict,  c  142, 
S.2. 

Rmte,  iO. 


Claim  .• 

Fee  for  plaint 
Attorney's  costs 


Total  amoont  of) 
debt  and  costs  j 


No.  11.  Summons  to  obtain  Judgment  bj  Default  on  penooal 

Service. 

No.ofPlvnt 
In  the  county  court  of  holden  at 

(Seal,)  Between  A.  B^  plsintiff, 

[Address,  descriptiom,1 
and 
C.  D.,  defendant, 
[Address,  description,} 
Take  notice  that  unless  at  least  six  clear  dm  before  the  [dmf  sfemtmr^ 
anee  to  tamsioa*]  you  return  to  the  registrar  of  this  court  ntlptmee  ^#arj 
the  notice  given  below,  dated  and 
signed  by  yourself,  or  your  attorney 
or  your  agent,  you  will  not  after- 
wards be  allowed  to  make  any  de> 
fence  to  the  claim  which  the  plain- 
tiff makes  on  you,  as  per  margin, 
the  particulars  of  which  are  here- 
unto annexed;  but  the  plaintiff  may, 
without  giving  any  proof  in  support 
of  such  claim,  proceed  to  Judgment 
and  execution.     If  you  return  such 
notice  to  the  registrar  within  the 
time  specified,  you  must  appear  at 
a  county  court  to  be  holden  at 
on  the  day  of  186    ,  at  the  hour  of  in  the  neos, 

to  answer  the  aboTe  claim,  which  will  he  heard  on  that  day. 

Dated  this  day  of  186    • 

To  the  defendant.  Registrar  of  the  eoart. 

Notice  of  Intention  to  defend^  or  to  object  to  the  JurimiieUim  ef 
the  Court. 

[To  be  at  foot  (/ suwswuns.'] 

No.ofPiainL 
In  the  county  court  of*  holden  at 

•  A.  B.  ».  C.  D. 
I  intend  to  defend  this  cause  [or  to  object  to  the  jnrisdictioBof  the  ceart] 
on  the  ground  or  grounds  [here  state  the  ground  or  grounds}. 
Dated  this  day  of  186    . 

(a)  DefeodanL 

(*7o  befitted  in  by  registrar  previous  to  issue  i^fsunmons.) 

(o)  Here  must  be  signed  the  nifhie  of  defendant,  or  of  his 
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-  See  bark, 
[To  he  indorted on  the  smmmoniJ] 

If  you  pay  the  debt  and  costs,  as  per  margin  on  the  other  side,  into  the 
registrar's  office,  before  the  day  of  hearing,  and  without  returning  the  notice 
qf  intention  to  drfend^  or  to  ohjjeet  to  the  Jurisdiction  rf  the  court,  you  will 
aToid  further  costs. 

If  you  do  not  return  the  notice  of  intention  to  defend  or  object,  but  allow 
judgment  against  you  by  defeult,  you  will  earn  hedj  the  hearing  fee,  and  the 
order  upon  such  judgment  will  be  to  pay  the  debt  and  costs  forthwith  [or 
by  instalments,  to  be  epeci/led,  a*  in  plaintiff* e  written  consent]. 

If  yon  admit  a  psjt  only  of  the  claim,  you  must  return  the  notice  of 
intention  to  defend  or  object  within  the  specified  time :  and  you  may,  by 
paying  into  the  registrar's  office  the  amount  so  admitted,  together  with 
costs  proportionate  to  the  amount  you  pay  in,  six  clear  days  before  the  day 
of  hearing,  wMdJurther  costs,  unless  the  plaintiff  at  the  hearing  shall  prove 
a  claim  against  you  exceeding  the  sum  so  paid. 

If  you  intend  to  rely  on  a  sbt-ofp,  inpancy,  coyertokb,  a  statute  op 
LIMITATIONS,  or  a  DISCHARGE  Under  a  bankrupt  or  an  insolvent  act, 
as  a  defence,  you  must,  in  addition  to  the  notice  of  intention  to  defend,  give 
to  the  registrar  notice  of  such  special  defence  six  clear  days  before  the  day 
of  hearing ;  and  such  last-mentioned  notice  must  contain  the  particulars 
required  by  the  rules  of  the  court  t  and  you  must  deliver  to  the  registrar  as 
many  copies  of  such  notice  aa  there  are  plaintiffs,  and  an  additional  copv 
for  the  use  of  the  court.  If  your  dbpbncb  be  a  sbt-ofp,  you  must,  with 
the  notice  thereof,  also  deliver  to  the  registrar  a  statement  of  the  particulars 
thereot  If  your  defence  be  a  tender,  you  must  pay  into  court,  before 
or  at  the  hearing,  the  amount  tendered. 

If  you  give  such  notice  of  intention  to  defend  within  the  time  specified 
you  may,  ^  ihe  debt  exceed  /se  pounds,  have  the  cause  tried  by  a  jury,  on 
giving  notice  in  writing  at  the  registrar's  office  three  clear  days  before  the 
hearing,  and  on  payment  of  five  shillings  for  the  use  of  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  by  them 
will  be  issued  upon  application  at  the  office  of  the  registrar  of  this  court, 
upon  payment  of  the  proper  fee. 

This  summons  must  be  served  pertondUy  on  the  defendant  twelve  clear 
days  before  the  day  appointed  for  the  hearing. 

Note. — This  summons  should  be  printed  on  a  hay-sheet  qf  foolscap  paper,  so 
as  to  enable  the  **  Notice  rf  intention  to  drfend  or  object "  to  be  torn  off  for 
transmission  to  the  registrar. 


No.  12.  Notice  under  Section  29  of  19  &  20  Vict.  c.  108,  and  19  &  20  Vict, 
(where  Service  not  by  Plaintiff)  under  Section  2  of  30  &  c.  108  s.  29; 

31  Vict  c.  142.  •n*^  «<>  *,V 

..     ,  ,  .  .    Vict.  c.  142, 

You  are  hereby  informed  that  the  defendant  has  lor  has  not]  been  served  g,  3, 
with  the  summons  issued  in  this  action  [when  he  has  been  terted  add,  and 
that  he  has  {or  has  not)  given  notice  of  his  intention  to  defend  the  action 
[and  here  in  cases  under  last  act]  or  object  to  the  jurisdiction  of  the  court]. 

To  the  plaintiffl 

agent,  and  in  either  of  the  last  two  cases  the  words  **  attorney  for,"  or 
**  agent  for,"  must  be  added. 
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18  &  19  Vict,         No.  13.  Summons  mider  "  The  Summary  Procedure  on  Biils 
c  67.  of  Exchange  Act,  1855.- 

No  of  PbiBL 
RmUtt  271  to  In  the  county  court  of  holden  at 

276.  (5le«/.) 

Between  A.  B.,  plaintiff, 

l^JddretSt  descripttom,'} 
and 
C.  D.,  defendant, 
[Addrest,  deteriptien.'] 
You  are  hereby  warned  that  unless  within  twelve  days  after  the  lerTics 
of  this  summons  on  you,  inclusive  of  the  day  of  such  service,  joa  ebtus 
leave  from  the  judge  of  this  court,  or,  in  his  absence,  from  the  regiftrsr 
of  this  court,  to  defend   this   action,  the   plaintiff  may  proceed  to  jodg- 
ment  and  execution. 

Dated  this  day  of  186     . 

To  the  defendant  Registrar  of  the  coart. 

[N.B. — TTds  Muwtmcm  mutt  be  served  on  ihe  defendani  miikiu  eUmkadv 
montktfrom  ike  date  tkeret^^  and  not  qfterwardt.'] 

Jndor$ement  to  be  made  on  the  Summom  before  Servhe  tkereef. 

The  plaintiff  claims  £  for  principal  and  interest  {^or  babace 

of  principal  and  interest],  due  to  him  as  the  payee  [or  indorsee]  of  a  UI 
of  exchange  [or  promissory  note],  of  which  the  following  is  a  copy  [Am 
copy  bill  of  exchange  or  promUsory  note,  and  all  mdoreementt  wipon  it]  K3i 
also  for  noting,  and  the  sum  of  for  court  fees  [and  eeea 

herein] :  and  if  the  amount  thereof  be  paid  to  the  registrar  of  die  eoim 
four  days  from  the  service  hereof,  no  further  proceedings  will  be  taken. 

Leave  to  defend  may  be  obtained  upon  application  at  the  oiBce  td  the 
registrar  of  this  court,  supported  by  affidavit,  showing  that  there  it  a 
defence  to  the  action  on  the  merits,  or  disclosing  futs  showing  that  it 
is  reasonable  that  the  defendant  should  be  allowed  to  defend  the  action. 

Indorsement  to  be  made  on  the  Summons  after  Sermee, 

This  summons  was  served  by  personally  on  [the  drfemdant  or  At 

d^endanttl  on  the  day  of  186    • 


19  &  20  Vict.  14.  CertiBcate  of  Deposit. 

c.  108,  s.  71.  I  do  hereby  certify  that  the  plaintiff  [or  defendant]  has  paid  iato  mj 

Relet  184.  hands  the  sum  of  £  [or  here  state  the  proceeding  wkiek  Act  rendered  the 


depoiit  necetjory]. 

Dated  this  day  of  186 


Registrar  of  the 


No.  15.  Notice  of  Sureties. 

Rule,  181.  Take  notice  that  the  sureties  whom  1  propose  as  my  security  in  the  ahave 

cause  [here  state  the  proceeding  which  has  rendered  the  seenrity  nteessary]  m 
[here  state  the  full  names  and  additions  cf  the  sureties,  whether  hemsehelderr  at 
freeholders,  and  their  residences  for  the  last  six  months,  therein  meatieming  the 
county  or  city,  places,  streets,  and  numb^s,  {fanyl. 

Dated  this  day  of  186     . 

To  the 
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No.  16.  Affidavit  of  Justification. 

I  of  one  of  the  sureties  for  the  defendant,  make  oath  and  say,  RnUt  182. 

thnt  I  am  a  housekeeper  [or  freeholder,  a*  the  case  may  6«],  residing 
[dticrihing  particularly  tlie  county  or  city,  the  street  or  place^  and  the  number  qf 
the  hmuci  if  any"],  that  I  am  worth  property  to  the  amount  of  £  [the 

amount  required  by  the  practice  of  the  court]  over  and  above  what  will  pay  my 
just  debts  [if  security  in  any  other  action,  or  for  any  other  purpose,  add,  and 
every  other  sum  for  which  I  am  now  security],  that  I  am  not  bail  or  security 
in  any  other  action  or  proceeding  or  for  any  other  person  [or  if  security  m 
any  other  action  or  actions,  add,  except  for  C.  D.,  at  the  suit  of  E.  P.,  in  the 
court  of  in  the  sum  of  £  ;  for  G.  H.,  at  the  suit  of  I.  K.,  in 

the  court  of  in  the  sum  of  £  *pec\fying  the  several  actions  with 

the  courts  in  which  they  are  brought  and  the  sums  in  which  he  has  become 
bound]  ;  that  this  is  my  property,  to  the  amount  of  the  said  sum  of  £ 
[and  \f  security  in  any  other  action,  S^c,  over  and  above  all  other  sums  for 
which  i  am  now  security  as  aforesaid],  consists  of  [here  specify  the  nature 
and  value  qfthe  property  in  respect  of  which  the  deponent  proposes  to  become 
bondsman  as  follows,  stock  in  trade,  in  my  business  of  carried  on  by 

me  at  of  the  value  of  jS  ,  of  good  book  debts  owing  to  me  to 

amount  of  £  ,  of  furniture  in  my  house  at  of  the  value  of 

£  ,  of  a  freehold  [or  leasehold]  farm  of  the  value  of  £  situate 

at  occupied  by  or  of  a  dwelling-house  of  the  value  of 

£  situate  at  occupied  by  or  rf  other  property,  par^ 

ticulariting  each  description  qf  property  with  the  value  thererf"\,  and  that  I 
have  for  the  last  six  months  resided  at  [describing  the  place  qfsuch 

residence,  or  jfhe  has  had  more  than  one  residence  during  that  period,  state  it 
in  the  same  manner  as  above  directed]. 


No.  17.  Bond  under  "  The  Summary  Procedure  on  Bills  of  ]8  ft  19  Vict 
Exchange  Act,  1855."  c  67. 

Know  all  men  by  these  presenu,  that  we,  A.  B.  of  ftc,  and  C.  D.  of  &c, 
and  E.  F.  of  ftc,  are  jointly  and  severally  held  and  firmly  bound  to  G.  H. 
of,  ftc,  in  jg  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney, 

executors,  administrators,  or  assigns.  For  which  payment  to  be  made  we 
bind  ourselves  and  each  and  every  of  us,  in  the  whole,  our  and  each  of 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thou- 

sand eight  hundred  and 

Whereas  an  action  has  been  brought  in  the  county  court  of 

holden  at  wherein  the  above-named  G.  U.  is  plaintiff,  and 

the  above-bounden  A.  B.  is  defendant,  on  a  certain  bill  of  exchange  [or 

promissory  note]  under  "  The  Summary  Procedure  on  Bills  of  Exchange 

Act,  1865 :" 

And  whereas  leave  has  been  duly  given,  according  to  the  provisions  of  I  approve  of 
the  said  act,  to  the  said  A.  B.  to  defend  the  said  action  upon  his  giving  this  bond, 
security,  to  be  approved  by  the  registrar  of  the  court  aforesaid,  for  the  amount       /.  JC., 
claimed  in  the  said  action  and  costs  of  trial  thereof:  Registrar. 

And  whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said  (l.s.) 
A.  B.,  have  asreed  to  enter  into  the  above- written  obligation  for  the  pur-   This  bond 
poses  aforesaid,  and  the  security  intended  to  be  hereby  given  hat  been  requires  a 
approved  of  by  the  registrar  of  the  said  county  court,  as  appears  stamp. 

by  his  allowance  in  the  margin  hereof:  Now  the  condition  of  this  oblisation 
is  such,  that  if  the  above- bounden  A.  B.,  C.  D.,  and  E.  F.,  any  or  either  of 
them,  shall  pay  unto  the  said  O.  H.,  his  executors,  administrators,  or  assigns, 

P.N.  M  M 
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the  amount  cUimed  in  the  said  action,  and  the  coats  of  the  trial  ^Mreo^ 
upon  judgment  being  giTen  for  the  plaintiff»  then  this  obligatioa  thalt  k 
▼Old,  otherwise  shall  remain  in  full  force. 

A.  B.       (us.) 
C.  D.        (US.) 

Signed,  sealed,  and  delivered  hy  the  abore-bonnden 
in  the  presence  of 
19  &  20  Viet      NoTE.-^Jtfa  depotit  rf  money  U  made,  the  memermuimm  ihererf  AtmM  >Ub» 
e.  100,  s.  71*  the  terwu  rftke  condUUm  qftke  bend,  and  will  net  require  a  i 


18  &  19  Vict.  No.  18.  Notice  of  Leave  given  to  defend, 

c.  67. 

»  f    o7«  Take  notice,  that  the  defendant  has  obuined  leare  to  appear  at  a  eeutt; 

Emle,  273.  ^^^  ^  ^^  holden  at  on  the  day  of  at  the  hoar  of 

in  the  noon,  to  defend  this  action. 

The  defendant  has  obuined  such  leave  on  the  ground  set  forth  is  aa 

affidavit,  a  copy  of  which  is  hereunto  annexed  [and  has  paid  to  me  the  ma 

claimed  by  you,  to  abide  the  decision  of  the  court]  [or  has  given  aecoritj  kc 

the  amount  claimed  by  you,  and  the  costs  of  this  action.] 


18  8r  19  Vict.        No.  19.  Notice  to  the  Defendant  of  the  Day  on  wfaidi  (iase 
c-  ^7.  is  to  be  heard  upon  Leave  being  g^ven  to  deflmd. 

Xmie,  278.  Leave  having  been  given  to  the  defendant  to  defend  this  actieB,  ht  is 

hereby  informed  that  it  will  be  tried  at  on  the  dsy  «f 

at  the  hour  of  ia  the  forenoon. 


9  &  10  Vict  No.  20.  Notice  of  Payment  into  Court  of  whole  Oaiiii. 

c.  90,  s.  82.  ip^i^  notice,  that  the  defendant  has  paid  into  court  the  full  amoa 

RuUf  78.  your  demand  in  this  action,  together  with  your  costs  therein. 

See  Form  29  ot     [N.B. — Upon  your  applying  for  the  above  amonnt,  it  wUl  be  neaeaary  <M 
to  part  payment,  thould  produce  the  plaint-  note  gieen  to  you  on  the  entry  qf  the  pUitA] 


No.  21.  Particulars  of  Plaintiff's  Demand  or  Cause  of  Aetm 
in  Actions  of  Contract  ordered  to  be  tried  in  a  Coonly 
Court  under  30  &  31  Vict,  c  142,  s.  7. 

Between  A.  B., 
Rule,  68.  [Address  and  deser^Uen,] 

and 
CD., 
[Address  and  description,^ 
Being  an  action  of  contract  commenced  in  her  migesty's  conn  of 
at  Westminster,  and  sent  by  order  of  a  judge  at  chambcra  under  sect* 
of  <*The  County  Courts  Act,  1867,*'  to  be  tried  in  this  court  [here,  i 
writ  not  specially  indorsed,  state  the  particulars  rf  the  plaimtif^e  dema 
eamee  qf  action  according  to  the  facts,  adding,^  Above  are  the  partieiilait  af  ^ 
plaintiff's  demand  [or  cause  of  action]. 
Dated  this  day  of  186    . 

A.  B.,  plaintifi; 
or 
To  the  registrar  of  the  court  £.  F^  plaintiff's 

and  to  the  defendant. 
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No.  22.  Notice  of  Trial  of  Action  of  Contract  ordered  to  be 
tried  in  a  County  Court  under  30  &  31  Vict.  c.  142,  s.  7. 

Being  an  action  of  contract  commenced  in  her  m^ettv'a  court  of  RuU,  69. 

at  Wettmintter,  and  sent  by  order  of  a  judg^  at  ehamoert  under  section  7 
of  **  The  County  Courts  Act,  1867,"  to  be  tried  in  this  oourt. 

Take  notice  that  this  action  will  be  tried  at  a  court  to  be  holden  on  the 
day  of  at  o'clock  in  the  forenoon. 

Dated  this  day  of  186    . 

Registrar  of  the  court. 

To  the  plaintiff  and  defendant. 

[r#  tht  notict  $ent  to  d^fmdani  tht  rtgUtrar  mutt  tamex  m  eopjf  rftke  piidn^ 
tiff*t  partiemlari  qfdmHomd  or  eamto  ^aetiom  whirt  given.] 


No.  23.  Statement  of  Plaintiff's  Cause  of  Action  in  Actions  of 
Tort  remitted  under  30  &  31  Vict  c.  142,  s.  10,  to  be  tried 
in  a  County  Court. 

In  the  county  court  of  holden  at  •  itnlr,  70. 

Between  A.  B.,  plaintiff, 

[Addnt$  and  dlrtortplJea,] 
and 
CD.,  defendant, 
\_Addrtu  tmd  deteripHom,] 
Being  an  action  of  tort  commenced  in  her  majesty's  court  of 
at  Westminster,  and  remitted  by  order  of  the  Honourable  Mr.  Justice  [or  Mr. 
Baron]  under  section  10  of  "  The  County  Couru  Act,  1867,"  to  be 

tried  in  this  court. 
This  action  is  broajEht : 

A.  For  that  the  defendant  maliciously  and  without  reasonable  or  probable  Malicious  pro- 
cause  laid  an  information  before  E.  F.,  a  justice  of  the  peace  for  the  county  secution. 

of  a^inst  the  plaintiff,  for  having  feloniously  stolen  a  bushel  of 

wheat  belonging  to  the  defendant,  upon  which  charge  the  plaintiff  was  com- 
mitted to  the  county  gaol  at  ,  and  was  there  imprisoned  two  months, 
and  the  defendant  afterwards  maliciously  and  without  reasonable  or  probable 
cause  caused  the  plaintiff  to  be  prosecuted,  indicted,  and  tried  at  the  last 
assizes  for  the  said  coun^  upon  the  said  charge,  when  the  plaintiff  was 
acquitted,  and  the  prosecution  came  to  an  end ;  by  reason  whereof  the  plaintiff 
was  injured  in  bis  person  and  character,  and  was  put  to  expense  in  defending 
himself  against  the  said  charge;  and  the  plaintiff  elaims  100/.  damages. 

B.  For  that  the  defendant  wrongfully  and  unlawfully  gave  the  plaintiff  Illegal  arrest, 
into  the  custody  of  a  policeman,  and  caused  him  to  be  handcuffed,  and  to 

be  imprisoned  in  a  police  station,  and  thence  to  be  taken  in  custody  to  a 
poHce  office,  and  there  to  be  further  imprisoned,  whereby  the  plaintiff  was 

8ut  to  expense  in  procuring  his  liberation  fttnxi  such  imprisonment  and  in 
nding  bail  lor  his  subsequent  appearance  before  a  justice  of  the  peaee ;  and 
the  plaintiff  claima  ZOL  damages. 

C.  For  that  the  defendant,  under  a  cerUin  distress  for  rent  due  from  the  Illegal  distress, 
plaintiff  to  him,  seized  and  sold  more  goods  and  chattels  of  the  plaintiff 

both  in  quantinr  and  value  than  were  reasonably  sufficient  to  satis^r  the 
arrears  of  rent  due,  and  the  costs  of  the  distress;  and  the  plaintiff  claims 
20/.  damages. 

D.  For  that  the  defendant  assaulted,  beat,  and  wounded  the  plaintiff.  In  Assault, 
consequence  whereof  the  plaintiff  suffered  much  pain,  and  was  confined  to 

his  bed,  and  put  to  expense  in  obtaining  medical  advice  and  attendance  to 
cure  him  of  the  iiguries  inflicted  by  such  beating  and  wounding ;  and  the 
plaintiff  claims  100/.  damages. 
£.  For  that  the  defendant  falsely  and  maliciously  wrote  and  published  of  Libel. 
M  u2 
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and  concerning  the  plaintiff  the  worda  following :  "he  is  a  Har^  a  Modk^Mri, 
ojk/  o  tewndrel;**  and  the  plaintiff  claima  200/.  damagea. 

F.  For  that  the  defendant  falsely  and  malieioosly  caused  to  be  printed 
and  published  of  and  concerning  the  plaintiff  in  the  way  of  his  trnde  ai  a 
grocer,  the  words  following:  **  Afr.  J,  B.  sarndt  his  sugar,  a»d  dmsts  his 
pepper,**  whereby  the  plaintiff  was  injured  in  his  trade,  and  lost  the  castoa 
of  several  persons,  particularly  X.,  Y.,  and  Z.  who  had  before  dealt  at  ^ 
plaintiff's  shop;  and  the  plaintiff  claims  50L  damages. 

G.  For  that  the  defendant  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff  the  words  following :  **  A.  B,  is  a  tkirft  emd 
stole  Mr,  Br<nffn*s  ducks;**  and  the  plaintiff  claims  SOL  damages. 

H.  For  that  the  defendant  falsely  and  maliciously  spoke  and  puUiibed 
of  and  concerning  the  plaintiff,  in  the  way  of  his  business  and  callia^  as  a 
ratcatcher,  the  words  following :  **  J.  B,  is  a  great  rogue,  and  instead  rf^detMg 
his  best  to  kill  the  rats,  he  encourages  the  breeds  so  that  he  map  kaae  wart 
emploffment  from  the  farmer s,**  whereby  the  plaintiff  was  injured  in  bis 
business,  and  several  farmers,  particularly  X.,  Y.  and  Z.,  who  had  unally 
employed  him  to  kill  the  rata  on  their  farms,  ceased  to  do  so :  and  ifa« 
plaintiff  claims  20/.  damages. 

J.  For  that  the  defendant  debauched  and  carnally  knew  H.  G.,  tbn 
being  the  daughter  and  servant  of  the  plaintiff,  whereby  the  said  H.  G. 
became  pregnant,  and  was  delivered  of  a  child  ;  and  the  plaintiff  tbere^ 
lost  her  services,  and  incurred  expense  in  nursing  and  obtaining  mcdkal 
assistance  and  attendance  for  her  ;  and  the  plaintiff  claims  100/.  damages. 
Above  is  the  statement  of  the  plaintiff's  cause  of  action. 
Dated  this  day  of  186    . 

A.  B.,  plaindff, 

or 
£.  F.,  plaintiff's  attorney. 
To  the  registrar  of  the  court 
and  to  the  defendant. 

[N.B. — The  above  forms  are  only  given  as  examples  ;  and  the  statement  sf 
the  plaintiff'*  s  cause  <(f  action  must  in  all  eases  be  according  to  the /acts,  and  he 
as  concise  as  possible,"] 


No.  24.   Notice  of  Trial  of  Action  of  Tort  remitted  iindo- 
30  &  31  Vict.  c.  142,  s.  10,  to  be  tried  in  a  County  Court. 

Bale  71*  Being  an  action  of  tort  commenced  in  her  mtgesty's  court  of 

at  Westminster,  and  remitted  by  order  of  a  judge  thereof,  under  sectioe  19 
of*'  The  County  CourU  Act,  1867,'*  to  be  tried  in  this  court. 
Take  notice  that  this  action  will  be  tried  at  a  court  to  be  boldoi  on  the 

day  of  at    .       o'clock  in  the  forenoon. 

Dated  this  day  of  186    • 

Registrar  of  the  court. 
To  the  plaintiff  and  defendant. 
[N.B.-^T'o  the  notice  sent  to  the  dtfendant  the  registrar  must  anmex  a  ogsf  rf 
the  statement  of  the  plaintiff  *s  cause  qf  action,'] 


No.  25.  Affidavit  for  Discovery. 

I,  A.  B.,  the  above-named  plaintiff  [or  defendant]  make  oath  and  lay  as 
follows :  (Here  set  out  in  paragraphs  the  documents,  and  thai  the  depeuemt  is 
advised  and  believes  that  it  is  material  and  necessary  for  him,  in  order  te  mp- 
port  his  claim  upon  the  trial,  to  have  such  documents  produced  to  Atsi,  and  thai 
he  will  derive  material  advantage  and  support  from  their  production,  and  thm 
he  is  advised  and  believes  that  he  is  entitled  to  their  production,  and  that  he 
believes  that  the  said  documents  are  in  the  possession  or  power  if  the  d^endamt,) 
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No.  26.  Order  for  Discovery. 

Upon  reading  of  an  affidavit  by  the  plaintiff  [or  defendant],  a  copy  of  which 
is  annexed  marked  A»  I  do  order  that  the  plaintiff  [or  defendant]  do 
within  dajTS  answer  an  affidavit  stating  what  documents  he  has  in  his 

possession  or  power  relating  to  the  matters  in  dispute  in  this  cause,  and 
what  he  knows  as  the  custody  they  or  any  or  either  of  them  are  in,  and 
whether  he  objects,  and  if  so,  on  what  grounds,  to  the  production  of  such 
as  are  in  his  possession  or  power. 

And  I  further  order,  that  the  costs  of  this  application  and  of  the  discovery 
shall  be  costs  in  the  cause. 

Dated  this  day  of  186     . 


No.  27.  Affidavit  in  obedience  to  order  for  Discovery. 

I,  of  the  above-named  plaintiff  [or  defendant]  make  oath 

and  sinr, — 

1.  That  the  documents  hereinafter  set  forth  are  to  the  best  of  my  know- 
ledge and  belief  the  only  documenu  in  my  possession  or  power  relating  to 
the  matters  in  dispute  in  this  action,  and  tiie  same  are  in  my  possession, 
viz.: — 

A  letter  from  to  dated 

An  agreement  purporting  to  be  between  E.  F.  and  G.  H.,  dated 

2.  I  do  not  object  to  the  production  of  the  said  documents,  or  any  or 
either  of  them. 

[Or,  I  object  to  the  production  of  the  said  documents  [or  tfnoi  all,  but 
to  iome  cfthem,  itate  which'},  on  the  following  grounds  [herg  gtaU  thegrottndt 
Iff  ol^eetion'].'} 

No.  28.  Interrogatories  Affidavit. 

We,  A.  B.  of  the  above-named  plaintiff  [or  defendant^,  and 

L.  M.  of  attorney  [or  agent]  in  this  cause  for  the  sa^d  plaintiff  [or 

defendant],  make  oath  and  say,  first, 

And  I  the  said  A.  B.  for  myself  say, — 

1.  That,  I  believe  that  I  shall  derive  material  benefit  in  this  cause  from 
the  discovery  which  I  seek  by  the  interrogatories  which  I  require  to  be  de- 
livered herein. 

2.  That  I  believe  that  I  have  a  good  cause  of  [or  defence  to  this]  action 
on  the  merits. 

And  I  the  said  A.  B.  say, — 

3.  That  the  plaintiff  [or  defendant]  will  derive  material  benefit  by  the 
discovery  which  he  seeks  by  interrogatories. 

4.  That  I  believe  that  the  plaintiff  [or  defendant]  has  a  good  cause  of 
[or  defence  to  this]  action  on  the  merits. 


No.  28a.  See  end  of  Forms. 


No.  29.  Notice  of  Payment  of  Part  of  Claim  into  Court.        9  &  lo  Vict. 
Take  notice,  that  tlie  defendant  has  paid  into  court  the  sum  of  £  c.  95,  s.  82. 

together  with  costs  proportionate  to  that  sum.     If  you  elect  to  accept  the  Rule,  73. 
same  in  full  satisfaction  of  the  sum  claimed,  and  send  to  the  registrar  of  ^   »       ^^ 
this  court,  and  to  the  defendant  a  written  notice  forthwith,  by  post,  or  by  ^^ '^"^  *y^ 
leaving  the  same  at  the  registrar's  office  and  at  the  defendant's  place  of     xl^^utl^ 
abode  or  business,  the  action  will  be  discontinued,  and  you  will  be  liable  to  ^'^^*^^*^*'^ 
no  further  costs.     In  default  of  such  notice  the  action  may  proceed,  and  if 
you  do  not  appear  at  the  hearing  you  will  be  liable  to  pay  to  the  defendant 
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such  coits  «8  he  in«v  incur  for  appearing  at  the  heanag,  oc  mch  odiffm 
of  money  at  the  judge  may  order,  for  ezpenaea  subaeqoent  to  the  paymcBt 
intoeoort 

Dated  thia  day  of  IM    .  , 

Regiitnr  of  the  < 

To  the  pUlntiC 

[S.B.'-Upom  your  appltftngfar  Ou  above  ammmt  it  wOl  he  meee$9en 
you  $hoM  produce  the  fieSmt-note  given  to  you  om  ike  emtrf  eftkefUmL] 


9  ft  10  Vict, 
c.  95,  t.  76. 

RuU,%9. 


No.  30.  Notice  of  Set-off! 

Take  notice,  that  the  defendant  intends  at  the  hearing  of  this  «"«"*^ 
claim  a  set-off  against  the  plaintiff's  demand,  the  particulars  of  vfai^  Ktrsff 
are  annexed  hereto^ 

Dated  this  day  of  186    . 

The  defendant  [er  *a  attamey}. 

To  the  registrar  of  the  court 

if%e  regittrmr  u  to  mmex  to  tkit  mtHee  the  partieuimn  ^eei-^,  oefur- 
tuehed  by  drfemdamt,  sealed  with  theeealrfthe  court,) 


9  At  10  Vict, 
c.  95,  s.  76. 

JUkt,  88  to  98. 


Infancy. 


CoTerture. 


Sutute  of  Li- 
mitation. 

Bankruptisy» 
InsoWtncy. 


Libel  or 
slander. 
Equitahle  de- 
fence. 


No.  31.  Notice  of  Special  Defence. ' 
Take  notice,  that  the  defendant  iutends  at  the  hearing  of  tins  cause  to 
give  in  evidence  and  rely  upon  the  following  ground  of  defence. 
Dated  this  day  of  186    .  _     .  .    , 

The  deiendairt. 

To  the  registrar  of  the  court. 

That  the  defendant  was  an  infant,  within  the  age  of  twen^r-ooe  yesn. 
when  the  supposed  claim  arose  [or  the  supposed  contract  or  agreemcot  m 
made],  and  that  he  was  bom  as  he  hefieves  at  In  the  coon^  of 

on  the  day  of 

That  the  defendant  is  now  [or^  that  she  was,  at  the  time  when  thesoppMni 

claim  aroae,  or  the  supposed  contraet  or  agreement  was  made]  the  wife  oi 

of  .    And  that  she  was  married  to  him  at  in  the  eootfy 

*of  on  the  day  of  and  that  she  residea  at  in  ^ 

county  of 

That  the  claim  for  which  the  defendant  is  summoned  ia  h^rsd  hf  a 
statute  of  limitation. 

That  the  defendant  is  a  discharged  bankrupt,  and  obtained  his  orkr  U 
discharge  from  the  [here  etaie  court'^  on  the  day  of  . 

That  the  defendant  was  dulv  discharged,  under  an  Act  for  the  Rc&f  ef 
Insolvent  Debtors  [or  obtained  a  final  order  under  the  Protection  Acts,!  &  6 
Vict.  c.  116,  and  7  &  8  Vict.  c.  96],  on  the  day  of  at  the 

court  of  held  at  • 

That  the  libel  [or  skmder]  complained  of  is  true  in  subatance  and  laet 

Take  notice,  that  the  defendant  intends  at  the  hearing  of  diis  caoar  ts 
rely  upon  a  "  defence  on  equitable  grounds,"  and  that  the  &ets  esinn- 
tunng  such  equitable  defsnce  are  aet  forth  in  the  statement  hercmco  tB> 
nezed. 
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SUiimtnU 

The  fiiets  conttitnting  the  equitable  defence  to  this  action  are  as  follow. 

[ITfrf  Ht  out  ike/aett  at  concisely  as  possible,  and  tmmbfr  ih€  paragraphs  as 

in  an  t^l/idawii.^ 

Vote.— NoHess  qfspseial  tU/enes,  in  eases  cammeneed  in  asuperier  e&mri  and 

teni  to  the  eomnty  court  for  trial  under  sects,  7  or  10  (/SO  ^  31  Hct,  c.  142, 

must  have,  in  addition  to  the  usual  heading,  in  cases  under  sect,  7,  the  heading 

rfForm  22,  and  in  cases  under  net,  10,  the  heading  rf  Form  24. 


No.  32.  Notice  to  be  given  by  Defendant  under  6  &  7  Vict, 
c  96,  8.  1,  in  an  Action  for  Libel  or  Slander  remitted 
tmder  30  &  31  Vict.  c.  142,  s.  10,  to  be  tried  in  a  County 
Court. 

Being  an  action  for  libel  [or  ilander]  commenced  in  her  majetty'a  court  Rule,  72. 
of  at  Westminster,  and  remitted  by  order  of  a  judge  thereof  under 

sect.  10  of  the  County  Couru  Act,  1867.  to  be  tried  before  this  court. 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will  gi? e  in 
evidence  in  mitigation  of  damages  that  he  made  [or  offered]  an  apology  to 
the  plaintiff  for  the  libel  [or  slander]  complained  of  before  the  commence- 
ment of  the  action  [or  as  soon  after  the  commencement  of  the  action  as  he 
had  an  opportunity  of  doing  so]. 

To  the  registrar  of  the  court 
and  to  the  plaintiff. 

No.  33.  Notice  to  be  given  by  Defendant  under  6  &  7  Vict, 
c.  96)  8.  2,  in  an  Action  for  Libel  remitted  under  30  &  81 
Vict  c  142,  8.  10,  to  be  tried  in  a  County  Court. 

Belnpf  an  action  for  libel  commenced  in  her  majesty's  court  of  at  Rule,  72. 

Westminster,  and  remitted  by  order  of  a  judge  thereof  under  sect.  10  of  the 
County  Courts  Act,  1867,  to  be  tried  before  this  court. 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will  give  in 
evidence  and  rely  upon  the  following  ground  of  defence  ;  (that  is  to  say,) 

That  the  libel  was  inserted  in  a  newspaper  called  or  known  by  the  name 
of  without  actual  malice  and  without  gross  negligence,  and  that 

before  the  commencement  of  the  action  [or  as  soon  after  the  commencement 
of  the  action  as  he  had  an  opportunity  of  doing  so]  the  defendant  inserted 
in  the  said  newspaper  [or  offered  to  publish  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff]  a  full  apology  for  the  said  libel, 
and  that  the  defendant  has  paid  into  court  £  by  way  of  amends  for  the 

injury  sustained  by  the  plaintiff  by  the  publication  of  the  said  libeL 

Dated  this  day  of  186    . 

C.  D.,  defendant, 
or 
To  the  registrar  of  the  court  £.  F.,  defendant's  attorney, 

and  to  the  plaintiff. 

[V.^^f—Jfthe  libel  was  published  in  any  periodical  publication  other  than  a 
newepaper,  alter  the  notice  aecordittgly,] 


No.  34.  Summons  to  Witness.  9  &  10  Vict. 

You  are  hereby  required  to  attend  at  [the  court  house  in           ]  on  ^'^    '           ' 

the          day  of           186    ,  at  the  hour  of           of           in  the         noon,  * 

to  give  evidence  in  the  above  cause  on  behalf  of  the  [plainttfor  drfendant,  ^^**  ^^* 
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a§  ike  ease  may  be^,  and  tbeo  and  there  to  have  and  produce  [«tetr  a«y  pv* 
ticular  documenit  required]t  and  all  other  books,  papers,  writings,  and  other 
documenu  relating  to  the  said  action,  which  may  be  in  your  custody,  pos« 
session  or  power.  In  default  of  your  attendance  you  will  be  liable  to  s 
penalty  of  ten  ponnds,  under  9  &  10  Vict.  c.  95. 

Dated  this  day  of  186    . 

To  Registrar  of  the  coorL 


9  ft  10  Vict.  No.  36.  Order  fining  a  Witness  for  Non-attendance. 

c.  }fo,  s.  oo.  Whereas  of  was  duly  summoned  to  appear  as  a  witnen  k 

this  cause  at  a  court  this  day  holden,  and  at  the  time  of  being  so  suramooed 
payment  [or  a  tender  of  payment]  of  his  expenses  was  made,  accordtof  to 
the  scale  of  allowance  settled  by  the  rules  of  practice  of  the  county  coortx. 
And  whereas  he  has  neglected,  without  sufficient  cause  shown,  to  sppear 
at  the  court  [or  to  produce]  [here  describe  what  teas  required  kg  tack  mm» 
iMfltf  to  produce] :  or  (a)  Whereas  being  this  day  present  in  courtt  ssd 

being  required  by  the  court  to  give  evidence  in  this  cause,  refused  to  be 
sworn,  without  alleging  as  a  ground  for  such  refusal  that  he  had  any  om* 
scientious  scruples  with  respect  to  taking  an  oath  [or,  after  being  doly 
sworn,  refused  to  give  evidence  [or  to  produce]  [here  describe  lekat  he  mm 
required  and  bound  io produce]  :  It  is  hereby  ordered  that  the  said 
shall  forthwith  [or  on  the  day  of  ]  pay  to  the  registrar  of  this 

court  a  fine  of  £  for  such  neglect  [or  refusal]. 


9  &  10  Vict.      No.  36.  Warrant  of  Execution  against  the  Goods  of  a  Witness 
c9«,s..86.87.  for  a  Fine. 

Whereas  was  duly  summoned  to  appear  as  a  witness  in  this  anm 

at  a  court  holden  at  on  the  day  of  186    ,  and  at  the  time 

of  being  so  summoned  payment  [or  a  tender  of  psyment]  of  his  expenses 
was  made,  according  to  the  scale  of  allowance  settled  by  the  rules  of  pr«c> 
tice  of  the  county  courts;  and  whereas  he  neglected,  without  sufficient 
cause  shown,  to  appear  at  such  court  [or  to  produce]  [here  deecribe  mh^  he 
•MM  required  and  bound  to  produce]  :  or  (a)  Whereas  being  preseet  in 

court  on  the  dsy  of  186     ,  and  being  required  by  the  court  to 

give  evidence,  refused  to  be  sworn,  without  alleging  as  a  ground  for  sodi 
refusal  that  he  had  any  conscientious  scruples  with  respect  to  taking  an 
oath  [or^  after  being  duly  sworn,  refused  to  give  evidence,  or  to  prodooe, 
&c.],  it  was  thereupon  ordered  by  the  court  that  he  should  forthwith  [w  oa 
the  day  of  186      ]  pay  to  the  registrar  of  this  court  a  fine  of 

£  for  such  neglect  [or  refusal]  ;  and  whereas  the  said  sum  has  doc 

been  paid  according  to  the  said  order,  and  the  judge  of  this  court  has 
ordered  it  to  be  levied  as  hereinafter  mentioned  :  These  are  therefore  lo 
require  and  order  you  forthwith  to  make  and  levy  by  distress  and  ale  of 
the  ffoods  and  chattels  of  the  said  wheresoever  they  may  be 

foundi  within  the  district  of  this  court  (excepting  the  wearing  apparel  sod 
bedding  of  him  or  his  family,  and  the  tools  and  implements  c^  hts  tr«ie,  if 
any,  to  the  value  of  five  pounds),  the  sum  stated  at  the  foot  of  this  warraot, 
being  the  amount  of  such  fine  and  the  costs  of  this  execution ;  and  also  te 
seize  and  take  any  money  or  bank  notes  (whether  of  the  bank  of  Engiaod 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  belonging  to  him  whKh  nay 
there  be  found,  or  such  part  or  so  much  thereof  as  may  t>e  suffideot  to 
satisfy  this  execution,  and  the  cosu  of  making  and  executing  the  same,  sad 

(a)  Where  witness  is  present  in  court,  commence  form  here. 
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to  pay  what  you  shall  have  to  levied  to  the  registrar  of  this  court,  and  make 
return  ot  what  you  have  done  under  this  warrant  immediately  upon  the 
execution  thereof. 
Given  under  the  seal  of  this  court,  this  day  of  18 

By  the  court, 
To  the  high  bailiff  of  the  said  court.  Registrar  of  the  court* 

and  others  the  bailiffs  thereof. 


Amount  of  fine        »•         ..         ••     •    . 
Poundage  for  issuing  this  warrant. . 

Total 


Notice. — The  goods  and  chattels  are  dot  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said' witness. 
Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

past  the  hour  of  in  the  noon  of  the  day  of  18      • 


£        *.      d. 


19  &  20  Vict, 
c  108,  i.  46. 


No.  37.  Notice  to  be  sent  with  all  Warrants  of  Execution 
against  the  Goods. 

Take  notice,  that  the  warrant  of  execution  against  your  goods  on  the  itn/lr,  15S. 
judgment  obtained  against  you  in  this  action  is  for  the  following  amount : 

Amount  for  which  judgment  was  obtained 
Since  paid  by  you  into  court 


Remaining  due  on  judgment 
Poundage  for  issuing  this  warrant 


obtained 

•  • 

£ 

$• 

d. 



Qt  to  be  levied .  • 

The  costs  of  keeping  possession  of  such  of  your  goods  as  may  be  seized 

is  SIXPENCE    IN    THE    POUND,  PER  DIBM,  ON    THE  VALUE   OF   SUCH    GOODS. 

If  you  pay  the  amount  to  be  levied  within  half  an  hour  of  the  entry  of 
the  bailifij  you  will  not  be  required  to  pay  to  him  any  further  sum  than  the 
amount  directed  to  be  levied  as  stated  above. 

Your  goods  are  not  to  be  sold  until  after  the  end  of  five  days  next  following 
the  day  on  which  they  were  seized,  unless  they  be  of  a  perishable  nature,  or 
at  your  request. 

if  your  goods  are  sold,  the  following  fees  are  chargeable  for  the  appraise- 
ment and  sale,  and  no  others  :— 

For  the  appraisement  sixpence  in  the  pound  on  the  value  of  the 

goods  appraised,  over  and  above  the  sump  duty. 
For  the  sale,  including  advertisements,  catalogues,  sale  and  commission, 
and  delivery  of  the  goods,  one  shilling  in  the  pound  on  the 

^    NET    PRODUCE   OF    THE    SALE. 


No.  38.  Affidavit  to  obtain  a  Warrant  under  Sect  31  of  19  &  20  19  &  20  Vict 
Vict.  c.  108.  c.l08,s.8l. 

of  the  plaintiff  [or  defendant]  make  oath  and  say,  that 


I 


the  above  cause  is  appointed  to  be  tried  at  this  court  on  the 


day 
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of  186    •  aad  that  B.  F^  now  a  priaoocr  ooofiiied  In  [state  ttt 

prJMs],  will  be  a  material  witDesa  for  me  upon  the  aaid  triaL  And  I  fonker 
•ay,  that  I  am  advised  and  verily  believe  that  I  cannot  tafdy  proceed  to  tht 
trial  of  the  aaid  cause  without  the  testimony  of  the  said  iL  F.  And  1  dt 
herebv  make  application  to  the  judge  of  tbis  court  for  a  warrant,  in  order 
that  the  said  E.  F.  may  be  brought  before  this  oonrt  Co  be  etarainsJ  as  a 
witness  on  my  behal£ 


19 1^  20  Vict.    No.  39.  Warrant  to  bring  up  a  Prisoner  to  give  ETidence  mider 
c  108,  s.  81.  Sect  31  of  19  &  20  Vict  c.  108. 

To  [o^Ecir  in  whom  autody  the  priimer  it]. 

Whereas  the  plaintilT  [or  defendant]  bath  made  ap^icatioo  to  me,  by 
affidavit,  for  a  warrant  to  bring  up  before  this  court  £.  F.,  who  it  is  said  is 
detained  as  a  prisoner  in  your  custody,  in  order  that  the  said  E.  F.  na^  be 
examined  as  a  witness  on  behalf  of  the  said  plaintiff  [or  defiendantl  m  i 
certain  cause  pending  in  this  court  between  the  said  A.  B.,  plaintiC  t^d 
C.  D.,  defendant :  Tou  are  therefore  hereby  required  to  bring  the  said  B.  F. 
before  this  court  at  [eomrt-komte]  on  the  day  of  186    ,  at 

o'clock  in  the  noon,  then  and  there  to  be  examined  si  « 

witness  on  behalf  of  the  said  plaintiff  [or  defendant]  ;  and  immediatdy  lAer 
the  said  E.  F.  shall  have  given  his  testimony  before  this  oourt,  that  yn 
safely  conduct  him  the  said  E.  F.  to  the  prison  from  which  he  shall  bave 
been  brought  under  this  warrant. 


19  ft  SO  Vict.    No.  40.  Order  for  changing  the  Venue  under  either  Sect  20  or 
c.l08,aB.20,33.  22  of  19  &  20  Vict  c  108. 

It  is  ordered,  that  tbe  venue  in  the  above  cause  be  changed,  and  thst  the 
cause  be  sent  for  hearing  to  the  county  court  of  h^den  at 

To  the  plaintiff  and  defendant 


19  ft  20  Vict    No.  41.  Notice  by  Court  to  which  an  Action  has  been  sent,  of 
cl08,aB. 20,22.  the  Day  of  Hearing. 

Take  notice,  that  the  above  cause  has  been  sent  for  hearing  to  fSbk  eosrt, 
and  that  it  is  appointed  to  be  heard  in  this  court  on  the  dsyof 

188    ,  at  die  hour  of  in  tbe  noon. 

To  tbe  plaintiff  and  defendant. 


19  ft  20  Vict    No.  42.  Notice  of  Objection  under  Sect  39  of  19  A  20  Vict 
c.l08,s.89,  c  108. 

RmU,  67.  f  *^'  notice,  that  under  the  provisions  of  sect.  89  of  19  ft  20  Vict,  c  166. 

I  object  to  this  action  being  tried  in  the  county  court;  and  1  propose  si  wf 
sureties  [her$  ttoU  tJu  full  namet  and  additimt  rf  tk€  turttiet^  mketk&r  kmtt- 
ketpert  or  freekolderg,  and  their  rtndenees  for  tk9  last  rix  aieslAs,  fktnn  mi»- 
Honing  the  eonnty  or  city,  placet,  tireeti,  and  nmmberSf  {f  any]  [«r  and  I  pr»> 
pose  to  deposit  a  sum  of  money  in  liea  of  giving  sureties]. 

Defiendsot 
To  the  regiefirar  of  the  said  court 
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No.  43.  Bond  under  Sect  39  of  19  &  20  Vict.  c.  108.  19  fr  20  Vict 

Knew  all  men  by  these  pretentt,  that  we,  A.  B.  of,  ftc,  and  C  D.  of,  &c,  ^^  ^^1  *•  ^^* 
and  E.  F.  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  O.  H.  A  turn  tuifi- 
of,  &c.y  in  j£  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney,  cient  to  cover 

executors,  administrators,  or  assigns.    For  which  payment  to  be  made  we  the  amount 
bind  ourselves  and  each  and  every  of  us,  in  the  whole,  our  and  each  of  claimed,  and 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  costs  of  trial 
these  presents.  in  Superior 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand  Court,  not  ex- 

eight  hundred  and  ,  ceeding  in  the 

Whereas  an  action  has  been  brought  in  the  county  court  of  whole  160/. 

holdenat  wherein  the  above-named  G.  H.  is  plaintiff,  and   »     k  *s^   r 

the  above-bounden  A.  B.  is  defendant :  ^Jt^Ztd 

And  whereas  the  said  A.  B.  has  ffiven  due  notice  to  the  said  G.  H.  of  his  jlmJZ::s\f 
the  said  A.  B.*s  objectioQ  to  the  said  action  being  tried  in  the  said  court,  as  ^f!Z,^iSL 
provided  by  sect  39  of  19  &  20  Vict.  c.  108 :  L«  ^/Tfi 

And  whereas  it  is  by  the  same  section  of  the  said  sUtute  provided,  tliat  ^  |g/ 
the  partv  who  shall  object  shall  give  security,  to  be  approved  by  the  r^s- 
trar  of  the  court  aforesaid,  for  the  amount  claimed,  and  costs  of  trial  in  one 
of  the  superior  courts  of  common  law : 

And  whereas  the  above-named  C.  D.  and  E.  Fn  at  the  request  of  the  said 
A.  B.,  have  agreed  to  enter  into  the  above- written  obligation  for  the  pur- 
poses aforesaid,  and  the  security  intended  to  be  hereby  given  has  been 
approved  of  by  the  registrar  of  the  said  county  court,  as  appears       I  approve  of 

by  his  allowance  in  the  margin  hereof:  Now  die  condition  of  this  oblisa-  this  bond, 
tion  is  such,  that  if  the  above-bounden  A.  B.,  C.  D.,  and  E.  F.,  any  or  either      /.  JT. 
of  them,  shall  pay  unto  the  said  G.  H.,  his  executors,  administrators,  or  (L.a.)R6gistrar. 
assigns,  the  costs  of  the  trial  in  one  of  the  superior  courts  of  common  law,   TkU  Bond  r«- 
and  the  amount  for  which  a  verdict  may  pass  against  the  said  A.  B.,  then  ^ulref  a  stamp, 
this  obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

A.  B.  (L.S.) 
CD.  (L.S.) 
£.  F.        (L.S.) 

Signed,  sealed,  and  delivered  by  the  above-bounden 
in  the  presence  of  • 

NoTB. — If  a  deposit  rf  money  be  wutde^  the  wumorandum  thereqf  dhnld  foVUm  19  Ik  20  Vict. 
ike  terms  qfthe  condition  of  the  bond,  and  wiU  not  require  a  stamp,  c.  108,  s.  71. 

No.  44.  Consent  that  Court  shall  decide  in  an  Action  where  19  &  20  Vict 
Title  has  incidentally  come  in  question.  c  108,  s.  26. 

We  [or  the  respective  attorneys  of},  the  plaintiff*  and  defendant,  do 
herebv,  under  the  provisions  of  sect.  26  of  19  &  20  Vict  c.  108,  consent 
that  this  action  shall  be  decided  by  the  judge  of  this  court 
Given  under  our  hands,  this  day  of  186    • 

Plaintiff*  [or  *%  attorney]. 
Defendant  [or  *s  attorney]. 

No.  45.  Notice  to  he  sent  to  both  Parties  under  Sect.  26  of  19  &  20  Vict 
19  &  20  Vict.  c.  108.  c.  108,  s.  26. 

Whereas,  under  the  provision  of  sect  26  of  19  &  20  Vict  c.  108,  an 
action  commenced  in  the  court  ot[name  rfenperior  coarl],  wherein  A.  B.  of, 
&c.,  is  plaintiff*,  and  C.  D,  of,  &c.,  is  defendant,  has  been  ordered  by  [name 
<^  judge  «(f  superior  court]  to  be  tried  in  this  court 

Take  notice,  that  the  said  action  will  be  heard  in  this  court  on  the 
day  of  at  the  hour  of  in  the  noon. 

To  plaintiff*  and  defendant. 
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9  &  10  Vict.  No.  46.  Registrar's  Notice  of  Jmy. 

c.  96,  t.  70.  j^i^^  notice,  that  this  cause  will  he  tried  hy  a  juiy,  the  haviag 

RmUtt  104  to       demanded  a  jury  therein. 

107.  Dated  this  day  of  186    . 

Registrar  of  the  < 
To  the  plaintiff  [or  defendant]. 


9  &  10  Vict  No-  47.  Summons  to  Jurors. 

c.  96,  8.  72.  In  the  county  court  of  holden  at 

RuUi  104  to  You  are  hereby  summoned  to  appear  and  serve  as  a  juror  in  tins  coert, 

107.'  at  the  on  the  day  of  186    ,  at  die  hour  of 

in  the  noon,  upon  the  trial  of  the  cause  or  causes  to  be  then  and  tkere 

tried  by  jury,  and  in  default  of  attendance  you  will  be  liable  to  a  pcnsltj  of 
fiTe  pounds,  under  sect.  72  of  9  &  10  Vict,  c  95. 
Given  under  the  seal  of  the  court,  this  day  of  186    . 

Registrar  of  the  < 
To 
of 


9  &  10  Vict.  No.  48.  Order  fining  a  Juror  for  Non-attendance. 

c.  96,  s.  72.  Yn  the  county  court  of  holden  at 

RmIm,  104  to  Whereas  was  duly  summoned  to  appear  and  serve  dits  day  at  a 

107.  juror  in  this  court,  upon  the  trial  of  the  cause  or  causes  to  be  tried  by  j«7 

at  this  court ;  and  whereas  he  has  neglected,  without  sufficient  cause  diowii, 
to  appear  and  serve  as  a  juror  at  this  court:  It  is  hereby  ordered,  that  be 
shall  forthwith  [or  on  the  day  of  ]  pay  to  the  registrar  of 

this  court  a  fine  of  iS  for  such  neglect. 


9  4c  10  Vict.      No.  49.  Warrant  of  Execution  against  the  Goods  of  a  Juiw 
^^^'■•»7.  for  a  Fine. 

-tM   '  Whereas  was  duly  summoned  to  appear  and  serve  as  a  jorar  ^ 

a  court  holden  on  the  day  of  upon  the  trial  of  any  caiae  or 

causes  to  be  then  and  there  tried  by  jury  : 

And  whereas  he  neglected,  without  sufficient  cause  shown,  then  to  appear 
and  serve  as  a  juror  at  such  court,  it  was  thereupon  ordered  by  the  cxmrt 
that  he  should  forthwith  [or  on  the  day  of  ]  pay  to  the  regisoar  of 
this  court  a  fine  of  £  for  such  neglect : 

And  whereas  the  said  sum  has  not  been  paid  according  to  the  said  octe, 
and  the  judge  of  this  court  has  ordered  it  to  be  levied  as  hereinafter  nen- 
tioned :  These  are  therefore  to  require  and  order  you  forthwith  to  make  sad 
let y,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  where- 

soever they  may  be  found  within  the  district  of  this  court  (excepting  dM 
wearing  apparel  and  bedding  of  him  or  bis  family,  and  the  tools  and  'im\fk- 
ments  of  his  trade,  if  any,  to  the  value  of  five  pounds)  the  sum  stated  at  tbe 
foot  of  this  warrant,  being  the  amount  of  such  fine,  and  the  costs  of  this 
execution,  and  also  to  seize  and  take  any  money  or  bank  notes  (whether  of 
the  bank  of  England  or  of  any  other  bank),  and  any  cheques,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties,  or  securities  for  money  bdosi|r- 
ing  to  him,  which  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  aufficient  to  satisfy  this  execntion,  and  (he  costs  of  making  and 
executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to  the  regis- 


Digitized  by  VjOOQ  IC 


Forms — Common  Law,  541 

trar   of  this  court,  and  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  the  execution  thereof. 
Given  under  the  seal  of  the  court,  this  day  of  18      . 

By  the  court, 
To  the  high  bailiff  of  the  court,  Registrar  of  the  court, 

and  others  the  bailiffs  thereof. 


Amount  of  fine 

Poundage  for  issuing  this  warrant. 

Total . 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said  juror. 
Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict. 

past  tne  hour  in  the  noon  of  the  day  of  186    •  c  108,  s.  46. 


No.  50.  Order  to  adjourn  Proceedings.  9  &  10  Vict. 

It  is  ordered,  that  the  trial  of  this  action  be  adjourned  until  the  day  c.  95,  s.  81. 

of  186    ,  at  o'clock  in  the  noon.  iU/s,  108. 


No.  51.  Order  appointing  Guardian  named  by  Infant  Defendant 

Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an  RmUj  116. 
infant,  appears  here  in  court,  and  names         of         to  act  as  his  guardian, 
who  now  assenu  to  act  as  such  guardian,  I  do  therefore  hereby  appoint  him 
to  be  guardian  of  the  defendant  in  this  cause. 


No.  52.  Order  appointing  Guardian  of  Infant  Defendant  where 
Defendant  does  not  name  a  Guardian. 

Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an  Rule,  116. 
infant,  appears  here  in  court,  and  does  not  name  a  guardian,  1  do  therefore 
hereby  appoint  to  be  guardian  of  the  defendant  in  this  cause. 


No.  53,  Order  for  Costs  to  Defendant  where  Plaintiff  does  not  18  &  14  Vict. 

appear.  c.  61,  s.  10. 

Whereas  the  plaintiff  has  not  appeared,  either  by  himself,  his  attorney,  Ru/e,  111. 
or  agent,  at  the  court  holden  this  day,  being  the  day  appointed  for  the  trial 
of  this  cause,  and  the  defendant  has  appeared  in  person  [or  by  his  attorney 
or  agent],  and  has  not  admitted  the  demand,  it  is  awarded  that  the  plaintiff 
do  pay  the  sum  of  £  for  the  defendant's  costs,  and  it  is  ordered  that 

the  plaintiff  do  pay  the  same  to  the  registrar  of  this  court  on  the  day 

of  186    . 


No.  54.  Agreement  under  Sect.  69  of  19  &  20  Viet.  c.  108.     19  Sc  20  Vict. 

We  [or  the  respective  attorneys  or  agents  of]  the  above-named  plaintiff  ^*        '  *' 
and  defendant,  do  hereby,  under  the  provisions  of  section  69  of  19  fir  20 
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Vict  e.  108,  agree  that  the  decimon  of  the  judge  of  thii  eoiBt  in  thii  Ktm 
thall  be  finaL 
GiTen  under  our  haoda,  this  day  ol 

Plaintiff  [«r  "t  attorney]. 

Defendant  [«r  't  attoRicy]. 


9  &  10  Vict, 
c.  95,  ■•  82. 


No.  55,  Judgment  against  Defendant  for  Pajment  of  Costs. 

Upon  hearing  the  plaintiff's  application  at  a  court  bolden  thit  daj,  it  u 
adjudged  tliat  the  plaintiff  do  recoTer  against  the  defendant  tbe  uim  o( 
£  for  costs  incurred  by  the  plaintiff  in  preparing  for  trial  [cr  in  attfo^ 
ing  court]  before  the  notice  of  payment  of  money  into  court  was  receitei 
fey  bin,  awh  money  baring  been  so  paid  in  less  than  fire  desr  dtp  b«£R 
wm  retorm-day  of  the  swnmona. 

And  it  is  ordered,  that  the  deCndast  ^  pay  the  same  to  the  regirtnrff 
this  court  on  the  day  of  186    • 


9  &  10  Vict, 
c.  96,s.79. 


No.  56.  Judgment  for  Defendant,  or  of  NonBuit. 

Upon  hearing  this  cause  at  a  court  bolden  thia  day,  it  is  adjudged  tkit 
judgment  be  entered  for  the  defendant  [or  that  judgment  of  noosott  be 
entered],  and  that  the  plaintiff  do  pa^r  the  sum  of  £  for  die  dcfeodaat'i 
costs :  And  it  is  ordered,  that  the  plaintiff  do  pay  the  same  to  die  r^|i<nr 
of  this  court  on  the  day  of 


9  &  10  Vict, 
c.  95,  as.  79, 80. 

Acknowledgment  of  pay< 
nMBt  into  Court. 


Date. 

iS 

». 

il.|BMeiTedby 

1 



No.  57.  Judgment  for  Plaintiff. 
It  is  this  day  adjudged  that  the  plaintiff  do  recover  sgabit  Ae 
defendant  the  sum  of  2  for  debt  [or  damages],  and  £ 

for  costs,  amounting  together  to  the  sum  of  £ 

And  it  is  ordered  tbat  the  defendant  do  pay  the  nrne  to  (fe 

registrar  of  the  court,  on  the  day  of  [«r  by  iastahpeati 

of  for  every  days ;  the  first  instalment  to  be  ptid  oi 

the  day  of  180    ]. 

[In  case  default  be  made  in  payment  of  any  one  of  such  instalncnt^  lad 

execution  issue,  it  shall  be  for  we  whole  of  the  above  amount  ibea  reasiB- 

ing  due.] 

Ttut  form  wUU  bjf  Mtriking  out  the  words  within  hrackeU,  or  the  wtrit  m 
the  day  rf  in  lime  6,  apply  tojudgwwnU  qfp&ymont,  wktthirM 

payment  forthwith  of  the  whole  claim  or  by  instalment  t,  omd  to  jwigmeeta  ea4» 
n  4*  14  VieL  e.61, e.9,  and  also  toJudgmenU im  repleoim,  where thejaii»^ 
ie  for  the  plaint\f. 


JUle,  28.  No.  58.  Notice  to  High  Bailiff  under  Rule  28. 

Take  notice,  that  the  judge  of  this  court  has  ordered  that  you  diooldpiy 
into  this  court  the  sum  of  by  way  of  compensation  to  the  plaintii  io 

Plaint  No.  for  the  trouble  and  expense  caused  him  by  your  oeglccc  tp 

comply  with  the  requisitions  of  rule  27. 

(Signed) 
To  the  high  bailiff  of  the  county  Registrar  of  die  coort 

court  of       bolden  at 
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No.  59.  Notice  of  desire  to  examine  Defendant  as  to  certain 
Debts  due  to  him. 

I,  the  above-named  plaintiff,  am  dedrous,  should  I  vuoeetd  in  obtaining  RmU,  145. 
a  judgment  against  the  defendant,  of  having  him  examined,  forthwith  after 
I  have  obtained  such  judgment,  at  to  whether  or  not  the  following  debts  are 
due  to  him  from  the  following  persons  \  viz., 

£.  £.,  of  for  goods  sold  and  delivered. 

G.  H.,  of  for  work  done. 

Signed  A.  B., 
To  the  registrar  of  the  Plaintiff, 

above  court.  ___^__ 

No.  60.  Order  when  Ganuahee  present. 

No.  of  Plaint.      RitU,  146. 
Is  the  eottoty  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C  D.,  defendant. 
Whereas  the  plaintiff  has  obtained  a  judgment  against  the  defendant  for 
the  sum  of  £  [her$  irnerl  the  amount  ^Judgment]  : 

Upon  examination  of  the  defendant  and  E.  F.  of  it  Is  ordered,  ^at 

all  debts  due  and  owing  or  accruing  due  from  the  said  E.  F.  to  the  above- 
named  defendant  shall  be  attached  to  answer  the  said  judgment  debt. 

And  it  is  further  ordered,  that  the  said  E.  F.  do  pay  into  court  the  sum 
of           being  the  amount  of  the  debt  due  from  him  to  the  above-named 
defendant  [or  being  so  much  of  the  debt  due  from  him  to  the  above-named 
defendant  as  is  sufficient  to  satisfy  the  said  judgment  debt]  on  the 
day  of  .  

No.  61.  Summons  in  nature  of  Scire  Facias  upon  a  Gramishee. 

No.  of  Plaint.      R«^,  H7. 
In  the  county  court  of  holden  at  • 

(Seal)  Between  A.  B.,  plaintiff, 

[Addrtii  and  d€teriptioni\ 
and 
E.  F.,  defendant, 
[Addrtit  and  deicription,^ 
Whereas  the  plaintiff  at  a  court  holden  at  on  the  day  of 

186  ,  obtained  a  judgment  against  C.  D.,  of  [name,  addrett,  and  detcrip- 
flon]  for  the  sum  of  for  and  costs,  which  judgment  remains 

unsatisBed.  And  whereas  the  plaintiff  having  filed  an  affidavit  stating  that 
you  are  indebted  to  the  said  C.  D.,  you  are  hereby  summoned  to  appear  at 
a  court  holden  at        '     on  the  day  of  186     ,  at  the  hour  of 

in  the  noon,  to  show  cause  why  an  order  should  not  be  made 

upon  you  for  the  payment  of  the  amount  of  the  said  judgment,  or  so  much 
thereof  as  shall  equal  the  amount  of  the  debts  due  and  owing  and  accruing 
from  you  to  the  said  C.  D. 

And  take  notice,  that  from  and  after  the  service  of  the  summons  upon 
you  all  such  debts  are  attached  to  answer  the  said  judgment,  and  that  if  you 
shall  pay  the  said  debts  to  the  said  C.  D.,  or  otherwise  dispose  of  them* 
you  will  be  liable  to  be  committed  for  contempt. 

And  further  take  notice,  that  if  you  shall  pay  to  the  registrar  of  this  court 
the  amount  of  such  debts,  or  so  much  thereof  as  will  satisfy  the  judgment 
debt,  you  will  incur  no  costs. 

Registrar  of  the  court* 
To  the  defendant,  E.  F. 


Digitized  by  VjOOQIC 


544  Forms — Common  Law. 

No.  62.  Judgment  against  Garnishee. 

Rule,  147.  No,  of  Plaint 

In  the  county  court  of  holden  at 

(Seal,)  Between  A.  B.,  plaintiff, 

[Addreti  and  deicriptiim,'] 
and 
E.  F.,  defendant, 
[Jddress  end  deseriptum.'] 
Whereas  the  plaintiff  at  a  court  holden  at  on  the         daj  of 

1 86    ,  obtained  a  judgment  against  C.  D.,  of  for  the  sum  off 

for  and  for  costs,  and  which  judgment  remains  now  unsatisfied;  fad 

whereas  the  plaintiff  having  filed  an  affidavit  stating  that  the  defeodast 
was  indebted  to  the  said  C.  D.,  the  defendant  was  summoned  to  sbov  ctoie 
why  he  should  not  be  ordered  to  pay  the  amount  of  the  said  judgment,  or 
■o  much  thereof  as  should  equal  the  ainount  of  the  debts  dueandowiBg 
and  accruing  from  him  to  the  said  C.  D. ;  and  the  defendant  haviitf  ^ikd 
to  appear  before  the  court  this  day  [or  appeared  before  the  court  thisdij, 
and  having  failed  to  show  cause  why  he  should  not  be  ordered  to  paj  mA 
debts,  or  having  shown  sufficient  cause  why  he  should  not  be  ordered  to  pij 
such  debts] : 

It  is  ordered,  that  the  plaintiff  do  recover  against  the  defendaut  die  ns 
of  £  [here  insert  the  amount  rf  the  judgment  debt,  or  to  ■•««*  thimfo 

the  debte  amount  to  when  the  same  are  Use  than  the  judgment  debt]  and  £ 
for  costs,  amounting  together  to  the  sum  of  £  [or  that  the  plaintiff  do 

pay  the  sum  of  £  for  defendant's  costs]. 

It  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  caiae  to  dw 
registrar  of  the  court  on  the  day  of  186     ,  [or,  where  jwiiutsi 

for  plaintiff,  and  the  judge  so  order,  by  instalments  of  for  etery 

days;  the  6rst  instalment  to  be  paid  on  the  day  of  186   «] 

Given  under  the  seal  of  the  court,  this  day  of  186   . 

By  the  court. 

Registrar  of  the  coort 

No.  63.  Execution  against  Garnishee. 

Rule,  147.  Whereas  on  the         day  of  186     ,  it  was  ordered,  that  E.  F.  ^osU 

Say  into  court  the  sum  of  £  ,  being  the  [or  so  much  of  the]  amosatcf 

ebts  found  due  from  him  to  C  D.  of  [here  insert  address  and  deseripUm^, 
a  judgment  debtor  of  A.  B.  [or  as  is  sufficient  to  satisfy  the  judgmeoc  of 
the  said  A.  B.] ;  and  whereas  default  has  been  made  in  payment  aocordias 
to  the  said  order :  these  are  therefore  {the  same  as  in  ordinary  tzeeoiiem)' 


9  At  10  Vict  No.  64.  Warrant  of  Commitment  on  Hearing  of  Plaint 

c.  95,  s.  101.  Whereas  at  a  court  holden  at  on  the  day  of  186   ,  the 

Hut  He  Rule,       plaintiff  obtained  a  judgment  against  the  defendant  for  the  sum  of  £ 
162.  for  debt  [or  damages],  and  £  for  costs,  and  thereupon  it  was  ordered 

that  the  defendant  should  pay  the  same  to  the  registrar : 

And  whereas  the  defendant  having  personally  appeared  to  the  »na)BW" 
in  this  action,  and  being  present  in  court,  was  then  and  there  exsmiow 
touching  his  estate  and  effects,  and  the  circumstances  under  which  be  ood- 
tracted  the  said  debt  [or  incurred  the  said  damages  or  liability],  and  is  to 
the  means  and  expectation  he  then  had,  and  a6  to  the  means  he  still  had,  of 
discharging  the  said  debt  [or  damages],  and  as  to  the  disposal  he  bad  nade 
of  any  property : 

And  whereas  this  court  upon  such  examination  ordered  that  the  de^ 
fendant  should  be  committed  to  prison  for  days,  for  [state  the  gn^ 

o/  comniittaf]. 
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These  are  therefore  to  require  you  the  said  high  bailiff,  bailiffs,  and 
others,  to  tidce  the  defendant  and  to  deliver  him  to  the  governor  or  keejier 
of  the  above-named  prison,  and  you  the  said  governor  or  keeper  to  receive 
the  defendant  and  him  aafely  to  keep  in  the  said  prison  for  days 

from  Uie  arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged 
by  due  course  of  law. 
Given  under  the  seal  of  the  court,  this  day  of  186      . 

By  the  court, 

Registrar  of  the  court 


Amount  adjudged  to  be  paid    . 
Poundage  for  issuing  this  warrant 


Total  amount  due 


[N.B. — TAif  warrant  rewuAnt  inforct  one  year  from  the  date  thereqf,} 
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£  e.  d. 


No.  65.  Certificate  of  the  Result  of  the  Hearing  of  a  Cause      19  fit  20  Vict, 
under  Section  26  of  19  &  20  Vict.  c.  108.  ^  ^^^  ••  26. 

In  the  county  court  of  holden  at 

I  hereby  certify,  that  an  action  commenced  in  the  court  of  [name  ef 
superior  court],  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  which, 
under  section  26  of  19  &  20  Vict  c  108,  was  ordered  by  [name  qf  judge  qf 
tuperior  court"]  to  be  tried  in  this  court,  has  been  heard  accordingly  in  this 
court  on  this  day,  and  that  the  result  was  as  follows : 

[State  thejtnding  of  the  several  issues  joined  in  the  action,  or  that  the  plah' 
t^was  nonsuited.] 

Dated  this  day  of  186    • 

Registrar  of  the  cour^ 


No.  66.  Order  to  suspend  Order  of  Judgment  9  fie  10  Vict. 

It  is  ordered,  that  an  order  of  this  court  in  this  action,  bearing  date  the  *•  ^*»  ••  ^^^' 
day  of  186    ,  be  suspended  until  the  day  of  186    . 


No.  67.  Order  for  Costs  of  the  Day  under  Section  40  of  19  &    19  &  20  Vict. 
20  Vict.  c.  108.  c.  108,  s.  40. 


Whereas  a  rule  [or  summons]  has  been  granted  by  [name  qf  superior  court 
orjudae],  requirin|^  cause  to  be  shown  why  a  writ  of  certiorari  [or  prohi- 
bitionj  should  not  issue  in  this  cause,  and  no  order  has  been  made  by  such 


court  for  judge]  respecting  the  cosu  in  this  court : 

And  whereas  a  copy  of  such  rule  [or  summons]  has  not  been  served  on 
the  plaintiff  [or  defendant]  [or  on  the  registrar],  according  to  section  40  of 
19  8t  20  Vict,  c  108  : 

And  whereas  the  plaintiff  [or  defendant]  has  on  this  day  appeared  at  this 
court  to  prosecute  [or  defend]  this  cause : 

It  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  sum  of  '£ 
for  the  plaintiff's  [or  defendant's]  costs  of  the  day ;  and  it  is  ordered,  that 
the  defendant  [or  plaintiff]  do  pay  the  same  to  the  registrar  of  the  court  on 
the  day  of  186    . 

P.N.  N  N 
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19  k  soviet.  No.  68.  Order  for  Coite  of  the  Day  under  Section  41  of 

c  108.  t.  41.  19  &  20  Vict,  c  108. 

WlMBMa  a  writ  of  certiorari  [or  prohibition]  hu  bceo  granted  in  tb« 
wmme  by  [mmate  t^mpmrior  comrt  orjmdgel,  on  the  ex  parte  applieatiaii  of  tkc 
defendant  [«r  plaintiff],  who  hat  not  lodged  it  with  the  registrv  of  the 
eoart  for  haa  not  given  notice  to  the  plaintiff  [or  defendant]  that  it  hai 
iaaned  J  two  dear  cbya  before  thii  day,  being  the  day  fixed  for  bearing  this 


And  whereat  die  taid  [inperior  court  or  judge]  has  made  aa  c 
ing  the  cottt  of  the  caute  in  thit  court : 

And  whereat  the  plaintiff  [or  defendant]  hat  on  this  day  appeared  u 
thb  court  to  prosecute  [or  defend]  thit  caute : 

It  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  die  ram  of  £ 
for  the  plaintiff't  [or  defendant's]  costs  of  the  day  {  and  it  is  ordered,  thst 
the  defendant  [or  plaintiff]  do  pay  the  same  to  the  regiatrar  of  the  eoort  so 
the  day  of  186    • 


R»U,  148.  No.  69.  Notice  to  Plaintiff  of  Payment  of  Instalment. 

I  hereby  give  you  notice,  diat  A.  B.,  the  defendant,  haa  paid  into  cssrt 
the  sum  of  £  under  the  judgment  obtained  by  you  against  hiss. 

[N.B. —  Upon  jfear  ttpplping  for  the  abope  amattnt  it  wM  be  srofstary  Ait 
fom  ikeeUd  produce  the  plmnt-noie  given  to  pom  on  the  entrp  ^tke  pfscs/.] 


9  &  10  Vict         No.  70.  Warrant  of  Execution  against  Groods  of  Defkidint. 

c.  95,  ss.  94^95.       ^,  ,  ,        ^  •«-        ,^      »  .    .*  ^    s     .     .  a 

Whereas  on  the  dav  of  186    ,  the  plaintiff  obtained  a  jndg- 

Rnie,  151.  meat  in  this  court  against  the  defendant  for  the  sum  of  £  for  debt  [V 

damages]  and  costs ;  and  it  was  diereupK>n  ordered  by  the  court  that  mt 
defendant  should  pay  the  same  to  the  registrar  on  the  day  of 

[or  by  instalments  of  for  every  days]  : 

And  whereas  default  has  been  made  in  payment  according  to  ^  si^ 
order ;  these  are  therefore  to  require  and  order  you  forthwidi  to  mske  wad 
levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  iriicre* 
aoever  they  may  be  found,  within  the  district  of  this  court  (excqK  ^ 
wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  tod  is»- 
plemenu  of  his  trade,  if  any,  to  the  value  of  five  pounds),  tha  soai  stsisd 
at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff  under  the 
said  order,  including  the  costs  of  this  execution;  and  also  to  seize  aod 
take  any  money  or  tMtnk  notes  (whether  of  the  bank  of  England  «r  of  any 
other  baakX  and  any  cheques,  bills  of  exchange,  promissory  notes,  beait, 
specialtiea,  or  securities  for  money  of  the  defendant  which  may  th««  hi 
found,  or  such  part  or  so  much  thereof  aa  may  be  sufficient  Id  satis^  this 
execution,  and  the  costs  of  making  and  executing  the  sasae,  and  to  psv 
what  you  shall  have  so  levied  to  the  registrar  of  this  court,  and  make  rccota 
of  what  you  have  done  under  this  warrant  immediately  upon  the  iitiitfita 
thsreot 
Given  under  the  seal  of  the  court,  thia  day  of  186    . 

By  theeour^ 
To  the  high  bailiff  of  the  said  court,  Registrsr  of  the  coast. 

and  Qthera  the  bailifis  thereof^ 
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Amount  for  which  judgment  wai  obtained 
Paid  into  Court 


£  M.  d 


Remaining  due 
Poundage  for  iasuing  thii  warrant 

Total  amount  to  be  levied 


Notice.— The  goods  and  chattela  are  not  to  be  told  until  after  the  end  of 
five  days  next  following  the  day  on  which  the^  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  defendant 
Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict, 

past  me  hour  of  in  the  noon  of  the  day  of  186    .     c.  108,  s.  4d. 

This  form  will  alto  apply  to  a  warrant  of  oMtemtiom  upom  m  Judgment  under 
18  4  14  Fiet,  e,  61,  «.  9 ;  and  by  loaning  ont  the  wordt  **  and  whoroat  do- 
fault  hat  bun  made  in  payment  according  to  the  taid  order,**  to  a  warrant 
ofesecuiion  under  the  Bille  rf  Exchange  Jet, 


No.  71.  WaiTftnt  of  Execution  against  the  Gk)od8  of  Plaintiff.    9  8clO  Vict. 

Whereas  at  a  court  holden  at  on  the  day  of  186    ,  it  <^*  ^^*  •*  ^* 

was  ordered  by  the  court,  that  judgment  should  be  entered  for  the  de- 
fendant [or  that  jud^ent  of  nonsuit  be  entered],  and  that  the  plaintiff  i^Wey  161. 
should  pay  to  the  registrar  of  the  court,  on  or  before  the  day  of 

the  sum  of  £  for  the  defendant's  costs  of  suit : 

And  whereas  defiiult  has  been  made  in  payment  according  to  the  said 
order ;  these  are  therefore  to  require  and  oitler  you  forthwith  to  make  and 
levy  bv  distress  and  sale  of  the  goods  and  chattels  of  the  plaintiff,  whereso* 
ever  they  may  be  found  witliin  the  district  of  this  court  (excepting  the 
wearing  apparel  and  bedding  of  him  or  his  &mily,  and  the  tools  and  imple- 
ments of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated  at 
the  foot  of  this  warrant,  being  the  amount  due  to  the  defendant  under  the 
judgment,  including  the  costs  of  this  execution,  and  also  to  seize  and  take 
any  money  or  bank  notes  (whether  of  the  bank  of  England  or  of  any  other 
bank),  and  any  cheques,  bills  of  exchange,  promissory  notes,  boudis,  spe- 
cialties, or  securities  for  money  of  the  plaintiff  which  may  there  be  found, 
or  such  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execu- 
tion, and  the  costs  of  making  and  executing  the  same,  and  to  pay  what  you 
shall  have  so  levied  to  the  registrar  of  the  court,  and  make  return  of  what 
you  have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  186    . 

By  the  court, 
To  the  high  bailiff  of  the  said  court,  Registrar  of  the  edurt. 

and  others  the  bafliffs  thereof. 


Costs  adjudged 
Paid  into  Court 

Remaining  due 
Poundagt  for  issuing  this  warrant 


Total  amount  to  be  levied 

Nn2 


£  t.     \     d. 
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Notice.— The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  thev  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said  plaintiff. 
19  &  20  VicL         Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

€.108,1.46.      past  the  hour  of  in  the  noon  of  the  day  of  186      . 


9  &  10  Vict  No.  72.  Application  for  Judgment  Summons. 

^  ®*'  ••  ^^-  No.  of  Plaint. 

ilafc,  155.  A.  B.,  plaintiff, 

C.  D.,  defendant. 
I  apply  for  the  issue  of  a  judgment  summons  against  the  defendant,  and 
I  state  that  I  rely  on  the  following  grounds  for  obtaining  an  order  of  com- 
mittal of  the  judgment  debtor ;  that  is  to  say, 
That  the  judgment  debtor  contracted  the  said  debt  under  false  pretences, 
or  by  means  of  firaud  or  breach  of  trust,  or  without  reasonable  expec- 
tation of  being  able  to  pay  the  same ; 
That  the  judgment  debtor  has  made  a  gift  or  transfer  of  part  of  his  pro. 

perty  with  intent  to  defrfiud  his  creditors  ; 
That  the  judgment  debtor  has  charged,  cr  removed,  or  concealed  part  of 

his  property  with  intent  to  defraud  his  creditors ; 
That  the  judgment  debtor  has  had,  since  the  judgment  was  obtained 
against  him,  sufficient  means  and  ability  to  pay  the  sums  directed  to 
be  paid  under  the  judgment; 
And  I  undertake  to  prove,  to  the  satisfaction  of  the  judg^  at  the  hearing, 
that  the  judgment  debtor  has  been  able  since  the  judgment  to  pay  the 
amount  ordered  by  the  court  as  it  became  due. 

I  am  aware  that  if  I  do  not  prove  the  same  accordingly  that  I  shall  have 
to  pay  the  oosti  of  this  summons. 

[A.  B.,  judgment  creditor, 
or  C.  D.,  agent  to  the  judgment  creditor.] 


9  &  10  Vict.  No.  73.  Judgment  Smnmons. 

*^-  2*^1*0**!?  o/i       In  the  [title  rf  court  muimg  iummoHt], 
V-  •       inS  No.  of  Plaint. 

Vict,  c  IW,  j^^  ^f  Judgment  Summons. 

"*  ^"*  Between  A.  B.,  plaintiff, 

Rultt  167.  [Jddrest,  deicription,] 

and 
C.  D.,  defendant, 
[Present  addrett,  deecription,  and  {fknown^  place  of 
eniplo^ent,^ 
Whereas  the  plaintiff  obtained  a  judgment  [or  if  no  judgment  hat  been 
obtained,  or  if  a  fieth  order  has  been  obtained  upon  a  judgment,  an  order] 
against  you,  the  above-named  defendant,  in  the  county  court  of 
holden  at  on  the  day  of  186    ,  for  the  payment  o(  £ 

for  debt  [or  damages],  and  £  for  costs,  upon  which  judgment  [or 

order],  and  the  subsequent  process  issued  thereon,  the  sum  of  £  is 

now  due :  You  are  therefore  hereby  summoned  to  appear  personally  in  this 
court  at  [place  where  court  holden'},  on  the  day  of  186    ,  at  the 

hour  of  in  the  noon,  to  be  examined  by  the  court  touching  your 

estate  and  effects,  and  the  cireumstances  under  which  you  contracted  the 
said  debt  [or  incurred  the  said  damages],  and  as  to  the  means  and  expecta- 
tion you  then  had,  and  as  to  the  means  you  still  have,  of  discharging  the 


Digitized  by  VjOOQ  IC 


Forms — Common  Law,  549 

said  debt  [or  damages],  and  as  to  the  disposal  you  have  made  of  any  pro- 
perty. 

Dated  this  day  of  186    • 

Registrar  of  the  court. 

£    i.    d. 

Amount  of  judgment  or  order,  including  costs 

Cost  of  warrant  against  the  goods,  if  any  •  • 

Costs  of  previous  judgment  summonses,  hearings,  and  commits 

ments,  if  any 

Costs  of  this  summons 

Paid  into  court 

Amount  unpaid  and  due  on  judgment « 

Deduct  amount  of  instalments  at  i.  per  month,  which  were 
not  required  to  have  been  paid  before  the  date  of  the  sum- 
mons        ••         ..         ••         ••         

Amount  upon  the  pavment  of  which  no  further  proceedings  can 
be  had  until  default  of  payment  of  next  instalment  .  •         •  • 

When  iuued  under  19  ^  20  Vici.  e.  108,  «.  48,  or  under  Rule  144,  insert 
*'  issued  by  leave  of  the  judge." 


No.  74.  Warrant  of  Commitment.  9  &  10  Vict 

In  the  ItUle  of  court  ordering  committal].  c.  95,  s.  98, 

No.  of  Plaint.  and  19  fit  20 

No.  of  Judgment  Summons.      Vict.  c.  108, 
.     No.  of  Warrant.  ••♦8. 

Between  A.  B.,  plaintiff,  Rute,  163. 

and 
C.  D.,  defendant 
To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court  and  all  peace 
officers  within  the  jurisdiction  of  the  said  court,  to  the  governor  or 
keeper  of  the  [prison  used  by  the  eourt^. 
Whereas  the  plaintiff  obtained  a  judgment  [or  order]  against  the  de- 
fendant in  the  county  court  of  holden  at  on  the  day  of 
186    ,  for  the  payment  of  £            for  debt  [or  damages]  and  costs, 
upon  which  judgment  [or  order],  and  the  subsequent  process  issued  thereon, 
the  sum  of  £             was  at  the  date  of  the  issuing  oi  the  summons  herein- 
after mentioned  and  still  is  due : 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly  issued 
out  of  this  court,  by  which  the  defendant  was  duly  required  to  appear  on 
the  day  of  186     ,  to  answer  such  questions  as  might  be  put  to 

him  pursuant  to  section  98  of  the  statute  9  &  10  Victoria,  chapter  95,  in 
relation  to  such  debt  [or  damages],  which  summons  was  proved  to  this 
court  to  have  been  personally  and  dul^  served  on  the  defendant : 

And  whereas  this  court,  at  the  hearing  of  the  said  summons,  ordered  that 
the  defendant  should  be  committed  to  prison  for  days,  for  [at  the  case 

may  be]  refusing  to  be  sworn : 

(or  for  refusing  to  answer  such  questions  as  aforesaid  to  the  satisfaction 
of  the  judge;] 

[or  for  contracting  the  said  debt  under  false  pretences,  or  by  means  of 
fraud  or  breach  of  trust,  or  without  reasonable  expectation  of  being  able  to 
pay  the  same ;  j 

[or  for  making  a  gift  or  transfer  of  part  of  his  property  with  intent  to 
de&aud  his  creditors;] 
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[or  for  bnving  charged,  •r  removed,  or  concealed  part  of  his  property, 
with  intent  to  defraud  nis  creditors  ;] 

[or  for  not  having  satisfied  the  said  judgment  and  coats,  having  had  luf. 
ficient  means  and  ability  so  to  do] : 

These  are  therefore  to  require  you  the  said  high  bailiff,  bailiffs,  and 
others,  to  take  the  defendant,  and  to  deliver  him  to  the  governor  or  keeper 
of  the  \jprUon  used  by  the  court],  and  you  the  said  governor  or  keeper  to 
receive  the  defendant,  and  him  safely  keep  in  the  said  prison  for 
days  from  the  arrest  under  this  warrant,  or  until  be  shall  be  sooner  dis- 
charged by  due  course  of  law. 

Dated  this  [imert  date  of  order]  day  of  186     . 

E.  F., 

Registrar  of  the  court. 

£  t.    d. 

Amount  of  judgment  or  order,  including  costs 

Costs  of  warrant  against  the  goods,  if  any  

Costs  of  previous  judgment  summonses,  hearings,  and  commit- 
ments      ••         ..         ..         

Cosu  of  last  summons  and  poundage  on  this  warrant    . . 

Paid  into  court       

Amount  unpaid  and  due  on  judgment 

Deduct  amount  of  instalments  at        «.  per  month,  which  were 
not  required  to  have  been  paid  before  the  date  of  this  warrant 

Amount  upon  the  payment  of  which  the  prisonar  is  to  be  dis- 
charged   •  •         • 


This  warrant  remaim  in  force  one  yew  from  the  date  thereof. 


9  &  10  Vict.  No.  75.  Order  for  Payment  by  Instalments  on  a  Judgment 

c.  95,  s.  100.  Smnmons. 

Whereas  the  plaintiff  obtained  a  judgment  of  this  court  [or  of  th«  county 
court  of  holden  at  ]  against  the  defendant  for  the  sum  of  ^ 

for  bis  debt  [or  damages]  and  coats,  upon  which  judgment  and  the  subse- 
quent process  issued  thereon  the  sum  of  £  is  still  due. 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly  issued 
out  of  this  court,  by  which  the  defendant  was  required  to  appear  personally 
at  this  court  this  day  to  answer  such  questions  as  might  be  put  to  him  pur- 
suant to  section  98  of  9  &  10  Vict.  c.  95,  in  relanon  to  such  debt  [or 
damages] : 

It  is  ordered,  that  the  defendant  da  pay  the  amount  still  due 
on  the  said  judgment,  and  the  costs  of  the  said  summons  and  ita 
hearing,  as  stated  at  the  foot  of  this  order,  to  the  registrar  of  this 
court,  by  instalments  of  £  for  every  <UyB;  the  first 

payment  to  be  made  on  the  day  of  186    . 

In  case  default  be  made  in  payment  of  any  one  of  such  instal- 
ments, and  execution  issue,  it  shall  be  for  the  whole  of  the  above 
amount  then  remaining  due. 


Amount  remaining  due 

Costs  of  judgment  summons  and  its  bearing 
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No.  76.  Certificate  for  the  Discharge  of  a  Defendant  from       9  &  10  Vict. 
Custody.  c  96,  s.  110. 

I  hereby  certify,  that  the  defendant,  who  was  committed  to  your  coitody  Rulet,  166, 167. 
by  virtue  of  a  warrant  of  commitment  under  the  teal  of  tbii  court  [or  of  the 
county  court  of  ],  bearing  date  the  day  of  186    ,  hat 

paid  and  8atis6ed  the  sum  of  money  for  the  non^pajrment  whereof  he  was 
so  committed,  together  with  all  costs  due  and  payable  by  him  in  respect 
thereof;  and  that  the  defendant  may,  in  respect  of  such  warrant,  be  fbith- 
with  discharged  out  of  your  custody. 

Given  under  the  seal  of  the  court,  this  day  of  186    • 

By  leave  of  the  Judge  of  the  cour^ 

Registrar  of  the  court. 
To  the  governor  or  keeper  of 


No.  77.  Order  for  a  new  Trial.  9  &  10  Vict. 

It  is  ordered,  that  the  judgment  in  this  case,  and  all  subsequent  proceed-  c.  96,  ss.  80, 

ings  thereon,  be  set  aside,  and  a  new  trial  had  between  the  parties  on  [set  69. 

cut  the  IffSM  or  coiiditione,  if  any,  on  which  the  order  ie  tnade']*  Rule,  172. 


No.  78.  Order  to  rescind  a  former  Order.  9  &  10  Vict. 

It  is  ordered,  that  the  order  of  this  court  in  this  action,  bearing  date  tha   ^*     '  "* 
day  of  186    ,  be  rescinded. 


No.  79.  Interpleader  Summons  to  Execution  Creditor.  30  &  81  Vict 

No.of  HaSnt.       c.l42,s.81. 
In  the  county  court  of  holden  at  .  Rmlee,  174  to 

(Seal.)  Between  A.  B..  plaintiff,  180. 

and 
C.  D.,  defendant. 
Whereas  [^e  insert  the  name,  address,  and  description  qf  claimant,  so  far 
as  is  then  knownl  hath  made  a  claim  to  [certain  goods  and  chattels  [or 
monies,  &c.]  taken  in  execution  under  process  issuing  out  of  this  court,  at 
your  instance]  [or  certain  rent  alleged  to  be  due  to  him]  : 

You  are  therefore  hereby  summoned  to  appear  at  a  court  to  be  holden 
at  on  the  day  of  186    ,  at  the  hour  of  in  the 

noon,  when  the  said  claim  will  be  abjudicated  upon,  and  such  order  made 
thereupon  as  to  the  judge  shall  seem  fit. 
Dated  this  day  of  186    . 

Registrar  of  the  court. 
To  the  execution  creditor. 

Note. — The  claimant  is  called  upon  to  give  the  particulars  rfhis  claim, 
ufhich  you  may  inspect  on  application  at  the  <^ffice  rf  the  registrar  rf  this  court, 
four  days  hefore  the  day  rf  hearing. 


No.  80.  Interpleader  Summons  to  a  Claimant  setting  up  a  so  k  81  Vict. 

Claim  to  the  Groods  or  the  Proceeds  thereof.  c.  142,  s.  81. 

[^ATosM,  address,  and  description  qf  claimant},  you  are  hereby  summoned  to  iri"*    '*  *® 

appear  at  a  court  to  be  holden  at  on  the  day  of  186    ,  at  '°^* 
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the  hour  of  in  the  noon,  to  support  a  claim  made  by  you  to 

certain  goods  and  chattels  [^or  monies,  &c.]  taken  in  execution  under  pro* 
cess  issued  in  this  action  at  the  instance  of  [the  execution  creditor'^,  and  in 
default  of  your  then  establishing  such  claim  the  said  goods  and  chattels  will 
then  be  sold  [or  the  said  monies,  &c.  paid  over]  according  to  the  exigency 
of  the  said  process ;  and  take  notice,  that  you  are'  hereby  required,  five 
days  before  the  said  day,  to  deliver  to  the  officer  in  charge  of  the  said  pro> 
cess,  or  leave  at  my  office,  particulars  of  the  goods  and  chattels  which  [or 
the  proceeds  whereof]  are  claimed  by  you,  and  of  the  grounds  of  your 
claim ;  and  in  such  particulars  you  shall  set  forth  fully  your  name,  address 
and  description ;  and  take  notice,  that  in  the  event  of  your  not  giving  such 
particulars  as  aforesaid  your  claim  will  not  be  heard  by  the  court 
To  [the  claimant  above  named]. 


30  &  31  Vict 
c.  142,s.3I. 

Rulee,  174  to 
180. 


No.  81.  Interpleader  Summons  to  a  Claimant  setting  up  a  Claim 
to  Rent  in  respect  of  the  Premises  upon  which  the  Execu- 
tion was  levied. 

[Namcy  address,  and  description  qfelMmant],  you  are  hereby  summoned  to 
appear  at  a  court  to  be  holden  at  on  the  day  of  186    ,  at 

the  hour  of  in  the  noon,  to  support  a  claim  made  by  you  to 

certain  rent  alleged  by  you  to  be  due  to  you  in  respect  of  and  issuing  out  of 
certain  premises  upon  which  certain  goods  and  chattels  were  taken  in  execu. 
tion  under  process  of  this  court  in  this  action  at  the  insUnce  of  [the  execution 
creditor};  and  in  default  of  your  then  establishing  such  claim  the  said 
goods  and  chattels  will  then  be  sold,  and  the  proceeds  thereof  paid  over 
according  to  the  exigency  of  the  said  process  [or,  if  such  goods  and  chattels 
shall  have  been  then  sold,  then  the  i>roceeds  of  such  sale  will  be  paid  over 
according  to  the  exigency  of  the  said  process] ;  and  take  notice,  that  you 
are  hereby  required,  five  days  before  the  said  day,  to  deliver  to  the»officer 
in  charge  of  the  said  process,  or  leave  at  my  office,  particulars  of  the 
amount  of  the  rent  claimed  by  you,  and  of  the  period  for  which  and  of  the 
premises  in  respect  of  which  you  claim  such  rent,  and  of  the  grounds  of 
your  claim  ;  and  in  such  particulars  you  shall  set  forth  fully  your  name, 
a4dreBS,  and  description ;  and  take  notice,  that  in  the  event  of  your  not 
giving  such  particulars  your  claim  will  not  be  heard  by  the  court 

To  [the  claimant  abooe  named]. 


30  Sf  31  Vict, 
c  142,  t.  81. 

Rules,  174  to 
180. 


Insert  resi- 
dence and  de- 
scription of 
claimant 


No  82.  Interpleader  Summons  to  an  Execution  Creditor,  and 

to'  the  High  Bailiff,  where  Claimant  clauns  Damages  as 

well  as  the  Goods  seized. 

No.  of  Plaint. 

In  the  county  court  of  holden  at 

(SeaL)  Between  A.  B.,  plaintiflf, 

and 
C.  D.,  defendant. 
Whereas  E.  F.  of  hath  made  a  claim  to  certain  goods  and  chat- 

tels [or  monies,  4«.]  Uken  in  execution  under  process  issuing  out  of  this 
court  at  your  instance,  and  hath  also  claimed  from  you  and  from  the  high 
baUiff  of  ihU  court  the  sum  of  £  for  damages  arising  out  of  the  said 

You  and  the  high  bailiff  are  therefore  hereby  summoned  to  appear  at  a 
court  to  be  holden  at  the  day  of  Jt^     •  f  ^  ^®  ''"Vr 

Qf  in  the  noon,  when  the  said  claim,  both  as  to  the  said 
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goods  and  chattels,  and  as  to  the  said  damages,  will  be  adjudicated  upon, 
and  such  order  made  thereupon  as  to  the  judge  shall  seem  fit. 

To  the  execution  creditor,  and  to 
the  high  bailiff  of  this  courL 

Note. — 2^e  claimant  it  called  upon  to  give  the  particulars  of  hit  claim, 
which  you  may  intpect,  on  application  at  the  q^  ^the  regittrar  qf  thit  court, 
Jour  days  brfore  the  day  rf  hearing. 

No.  83.  Interpleader  Smmnons  to  a  Claimant  setting  up  a  Claim  30  k  81  Vict, 
to  Damages  as  well  as  to  the  Goods  or  the  Proceeds  thereof,     c.  142,  s.  81. 

Na  of  Plaint      Rulet,  174  to 
Tn  the  county  court  of  holden  at  .  180. 

(Seal.)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant 

[Name,  address,  and  description  <{f  claimant]  you  are  hereby  summoned  to 
appear  at  a  court  to  be  holden  at  on  the  day  of 

186    y  at  the  hour  of  in  the  noon,  to  support  a  claim  made 

by  you  to  certain  goods  and  chattels  [or  monies,  &c.]  taken  in  execution 
under  process  issued  in  this  action  at  the  instance  of  [the  execution  credHor], 
and  also  for  damages  arising  out  of  such  execution,  and,  in  defiiult  of  your 
then  establishing  such  claim,  the  said  goods  and  chattels  will  then  be  sold 
[or  the  said  monies  paid  over],  according  to  the  exigency  of  the  said  process ; 
and  take  notice,  that  youare'hereby  required,  five  dajrs  before  the  said  day, 
to  deliver  to  the  officer  in  charge  of  the  said  process,  or  leave  at  my  ofiice, 
particulars  of  the  goods  and  chattels  which  lor  the  proceeds  thereof)  are 
claimed  by  you,  and  of  the  grounds  of  your  claim,  and  also  of  the  grounds 
upon  which  you  claim  damages,  and  you  must  also  state  in  such  particulars 
the  amount  of  the  damages  you  claim,  and  the  party  from  whom  you  claim 
the  same,  and  in  such  particulars  you  shall  set  forth  fully  your  name,  address, 
and  description  ;  and  take  notice,  that  in  the  event  of  your  not  giving  such 
particulars  as  aforesaid  your  claim  will  not  be  heard  by  the  court. 

To  [the  claimant  above  named']. 

Hfo.  84.  Order  to  an  Interpleader  Summons  where  the  Claim    80  &  81  Vict, 
is  not  established.  c.  142,  s.  81. 

Between  A.  B.,  plaintiff,  ^^f  ^*®' 

and 
C.  D.,  defendant, 

and 
E.  F.,  claimant 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain 

goods  and  chattels  [or  monies,  &c.]  taken  in  execution  in  this  action  [or  to 
certain  rent  alleged  to  be  due  to  him],  that  the  said  goods  and  chattels  [or 
monies,  &c.  or  part  thereof,  to  wit,  &c.,  specifying  tlum,]  are  the  property 
of  the  execution  debtor  [or  that  there  is  no  rent  due  to  the  said  E.  F.]. 

And  it  is  ordered,  that  the  costs  of  this  proceeding,  amounting  to 
be  paid  by  the  said  £.  F.  to  the  registrar  of  this  court  on  or  before  the 
day  of  for  the  use  of  the  execution  creditor. 


No.  85.  Order  on  an  Interpleader  Summons  where  the  Claim    80  &  81  Vict 
is  estal^shed.  c  142,  s.  81. 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain 

goods  and  chattels  [or  monies,  8cc.]  uken  in  execution  in  this  action  [or  to 
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certain  rent  alleged  to  be  doe  to  htm],  diat  die  said  goodi  and  rhitteto  [er 
roonies,  &c,  or  part  thereof,  to  wit»  $peeiffimg  tkemjj  mn  h»  ptupeiiy  [er 
that  rent  to  the  amount  of  £  it  due  to  him]. 

And  it  ii  ordered,  that  the  aaid  [execmtim  cndiiar]  do  pay  to  dM  iifieUai 
of  thiaeourt,  for  theoae  oftheaaid  E.  F.,  £  for  ooata»  oo  or  befere 

the  day  of  186    . 


30  &  81  Vict.     No.  86.  Order  on  an  Interpleader  SummoDs  where  both  Gkxids 
c.  Ii2,  t.  II.  and  Damages  are  claimed  and  the  Claim  to  neither  is  es- 

tablished. 

No.  of  Plaint. 
In  the  county  court  of  hdden  at 

(8$aL) 

Between  A.  B Plaintifl; 

and 

CD Defendant. 

And  between  E.  F Oafanant, 

and 
The  execution  creditor  and  the  high  bailiff  of  diit  court,  Retpondent 
It  ia  thia  day  adjudged,  touching  the  claim  of  E.  F.  to  certain 

rb  and  chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and 
damages  arising  out  of  the  said  execution,  and  which  E.  F.  cUima 
against  [th§  executum  crtdiior]  and  the  high  bailiff  of  this  court,  that  the 
s^  goods  and  chattels  [or  monies,  ftc^  or  part  thereof,  describe  the  part,] 
are  the  property  of  [the  execution  debt9r\  and  that  the  said  E.  F.  is  not  en- 
titled to  recover  any  damages  from  either  [the  exeeuUem  creditor"]  or  the 
high  bailiff  of  this  court : 

And  it  is  ordered,  that  the  costs  of  this  proceeding,  amounting  to  £        , 
be  paid  by  the  said  E.  F.  to  the  registrar  of  this  court  on  or  before  the 
day  of  186    ,  as  to  £  ,  part  thereof,  for  the  use  of  the  ex« 

eution  creditor,  and  as  to  £  ,  the  residue  thereof,  for  the  use  of  die 

high  bailiff  of  this  court. 


80  &  81  Vict.    No.  87.  Order  on  an  Interpleader  Smnmons  where  both  Groods 
c.  142, 8.81.  and  Damages  are  claimed  and  the  Claim  to  both  is  estab- 

lished. 

(Same  heading  as  No.  86.) 
If  the  claim  for  It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  cerUin  goods  and 
damages  be  chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damages 
against  the  arising  out  of  the  said  execution,  and  which  E.  F.  claimed  against  the  high 
Execution  Cre-  bailiff  of  this  court,  that  the  said  goods  and  chattels  [or  monies,  &&,  or  part 
ditor  aa  well  as  thereof,  specifying  theml  are  the  property  of  E.  F.,  and  that  E.  F.  ia  entitied 
against  the         to  recover  the  sum  of  £  for  damages  arising  out  of  the  said  execu- 

High  Bailiff  so  tions  against  the  high  bailiff  of  this  court : 

sute  it  And  it  is  ordered,  that  the  high  bailiff  of  this  court  do  pay  the  said  sum  of 

£  for  damages,  and  the  sum  of  £  for  costs,  and  the  execu- 

tion creditor  the  sum  of  £  for  costs,  to  the  registrar  of  this  court, 

for  die  use  of  the  said  E.  F.,  on  or  before  the  day  of  186    . 

To  the  execution  creditor  and 
the  high  bailiff  of  this  court. 
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No.  88.  Order  on  an  Interpleader  Summons  where  both  Goods  so  &  31  Vict, 
and  Damages  are  claimed  and  the  Claim  to  the  Goods  tf,  c.  142,  •.81. 
but  that  to  Damages  is  not,  established. 

(Same  heading  a*  No.  86.) 

It  It  this  day  adjudged,  touching  the  claiin  of  E.  F.  to  certain  goods  and 
ehattels  [or  monies,  &c  ]  taken  in  execution  in  this  action,  and  for  damages 
arising  out  of  the  said  execution,  and  which  E.  F.  claims  against  the  execu- 
tion  creditor,  and  the  high  bailiff  of  this  court,  that  the  said  goods  and 
chattels  [or  monies,  &c.,  or  part  thereof,  tpee\fying  them]  are  the  property  of 
the  said  E.  F.,  but  that  the  said  £.  F.  is  not  entitled  to  recover  any  damages 
flrom  either  the  execution  creditor  or  the  high  bailiff  of  this  court : 

And  it  is  ordered,  that  the  execution  creditor  do  pay  to  the  registrar  of 
this  court,  on  or  before  the  day  of  186    ,  the  sum  of  £ 

for  costs  for  the  use  of  the  said  E.  Fn  and  that  the  said  E.  F.  do  pay  to  the 
registrar  of  this  court,  on  or  before  the  day  of  186    ,  the 

•nm  of  £  for  costs,  for  the  use  of  the  high  bailiff  of  this  court. 

To  the  execution  creditor  and 
to  £.  F.  the  elaimant. 


No.  89.  Order  on  an  Interpleader  Summons  where  both  Gtx>ds  80  &  81  Vict 

and  Damages  are  dauned  and  the  Claim  to  the  Groods  i$  c.  142,  s.  81. 
notf  but  the  Claim  to  Damages  t> ,  established. 
{Same  heading  as  No.  86.) 

It  is  this  day  a4judged,  touching  the  claim  of  E.  F.  to  certain  goods  and  This  may  arise 
chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damages  where  the 
arising  out  of  the  said  execution,  and  which  E.  F.  claims  against  the  Bailiff  is  guilty 
execution  creditor  and  the  high  bailiff  of  this  court,  that  the  said  goods  of  some  wrong- 
and  chattels  [or  monies,  &c.]  are  the  property  of  the  execution  debtor,  fill  act  in 
and  that  the  said  E.  F.  is  entitled  to  recover  £           for  damages  from  the  taking  pro- 
high  bailiff  of  this  court,  but  not  any  damages  from  the  execution  ere-  perty  oftbe 
ditor :  Execution 

And  it  is  ordered,  that  the  said  E.  F.  do  pay  to  the  registrar  of  this  court,  Debtor  out  of 

on  or  before  the  day  of  186    ,  the  sum  of  £  for  costs,  for  the  poesctsion 

the  use  of  the  execution  creditor,  and  that  the  high  bailiff  of  this  court  of  the 

do  pay  to  the  registrar  of  this  court,  on  or  before  the  day  of  Claimant. 

186    ,  the  sum  of  £  for  costs,  for  the  use  of  the  said  E.  F. 

To  E.  F.  the  clainumt  and  the  high  bailiff. 


No.  90.  Claim  of  an  Execution  Creditor  for  Damages  from  a 
High  Bailiff  under  80  &  31  Vict  c.  142,  s.  31. 

No.  of  Plaint. 
In  the  county  court  of  holden  at  • 

Between  A.  B.,  plaintiff, 
and 

C.  D.,  defendant. 
Take  notice,  that  I  the  execution  creditor  claim  the  sum  of  £ 
from  you  the  high  bailiff  of  this  court,  for  damages  arising  out  of  a  cer< 
tain  execution  in  this  cause,  and  that  the  grounds  of  my  claim  are  as  fol- 
low: [here  state  the  grounds  qf  the  claim,  e.g.  for  that  you,  having  seised 
certain  goods  and  chattels  of  and  belonging  to  the  execution  debtor,  under 
process  issued  from  this  court  at  my  insunce,  wrongfully,  and  without 


301c  81  Vict, 
c  142,  s.  81. 
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laivful  excuse,  withdrew  from  the  possession  of  the  said  goods  and  chattels, 
whereby  I  was  deprived  of  the  fruits  of  the  said  execution]. 

Dated  this  day  of  186    . 

To  the  high  bailiff  of  this  court.  Execution  creditor. 


SO  k  31  Vict,     No,  91.  Order  on  an    Interpleader    Summons   by   Execution 
c.  142,  s.dl.  Creditor  against  a  High  Bailiff  where  the  Chum  to  Da- 

mages is  established. 

No.of  Plainu 
In  the  county  court  of  holden  at 

(Seal.)  '         Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant. 
And  between  the  execution  creditor,  claimant, 
and 
The  high  bailiff  of  this  court,  respondent. 
It  is  this  day  adjudged,  touching  the  claim  of  the  execution  credi- 

tor in  this  cause,  against  the  high  bailiff  of  this  court,  for  damages  arising 
out  of  an  execution  in  this  cause,  in  which  process  issued  from  this  court  at 
the  instance  of  the  said  the  execution  creditor,  directing  the  high 

bailiff  to  levy  the  sum  of  £  of  and  from  the  goods  and  chattels  of 

[the  execution  debtor],  that  the  said  the  execution  creditor,  is 

entitled  to  recover  firom  the  high  bailiff  of  this  court  the  sum  of  £ 
for  damages  arising  out  of  the  said  execution : 

And  it  is  ordered,  that  the  high  bailiff  of  this  court  do,  on  or  before  the 
day  of  186    ,  pay  to  the  registrar  of  this  court  the  said  sum  of 

£  and  also  the  further  sum  of  £  for  costs  for  the  use  of  the 

said  the  execution  creditor. 

To  the  high  bailiff  of  this  court. 


80  &  81  Vict.     No.  92.  Order  on  an  Interpleader  Summons  by  an  Execution 
c  H2,  s.  81.  Creditor  against  a  High  Bailiff  where  the  Claim  to  Da- 

mages is  not  established. 

(Same  heading  as  No,  91.) 
It  is  this  day  adjudged,  touching  the  claim  of  the  execution  credi- 

tor  in  this  cause,  against  the  high  bailiff  of  this  court,  for  damages  arising 
out  of  an  execution  in  this  cause  in  which  process  issued  from  this  court  at 
the  instance  of  the  said  the  execution  creditor,  directing  the  said  high 

bidliff  of  this  court  to  levy  the  sum  of  £  of  and  from  the  goods  and 

chattels  of  [the  execution  debtor],  that  the  said  the  execution 

creditor  is  not  entitled  to  recover  from  the  said  high  bailiff  of  this  court  any 
damages  in  respect  of  or  in  any  way  arising  from  the  said  execution.  And 
it  is  ordered  that  the  said  the  execution  creditor  do,  on  or  before  the 

day  of  186    ,  pay  to  the  registrar  of  this  court  the  sum  of 

£  for  costs,  for  the  use  of  the  said  high  bailiff  of  this  court. 

To  the  execution  creditor. 


80  &  81  Vict.     No.  93.  Order  on  Interpleader  Summons  where  both  Groods 

c  142,8.81.  and  Damages  are  claimed  and  Money  is  paid  into  Court 

in  respect  of  the  latter,  and  the  Claim  to  the  Groods  is 

established,  and  the  Money  paid  into  Court  is  found  to  be 

sufficient  to  satisfy  the  Damages. 

{Satne  heading  as  No.  8G.) 
It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain  goods  and 
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chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damages 
arising  out  of  the  said  execution,  and  which  E.  F.  claimed  against  the  high 
bailiff  of  this  court,  and  in  respect  of  which  damages  hath  paid  into  court 
the  sum  of  £  ,  that  the  said  goods  and  chattels  {or  monies,  &c.  or 

part  thereof  *ptc\fying  them  or  it"]  are  the  property  of  E.  F.,  but  that  the 
said  sum  paid  into  court  is  sufficient  to  satisfy  all  damages  arising  out  of 
the  said  execution. 

And  it  is  ordered,  that  the  execution  creditor  do  pay  to  the  reeistrar  of 
this  court  the  sum  of  £  for  costs  for  the  use  or  E.  F.,  and  that  E.  F. 

do  pav  to  the  regristrar  of  this  court  the  sum  of  £  for  costs  for  the 

use  of  the  high  bailiff,  on  or  before  the  day  of  186    . 

To  the  execution  creditor  and  to  E.  F. 


No.  94.  Order  on  an  Interpleader  Summons  where  both  Goods  80  &  81  Vict, 
and  Damages  are  claimed,  and  Monej  is  paid  into  Court  c.l42,s.31. 
in  respect  of  the  latter,  and  the  Claim  to  the  Groods  is 
established,  and  the  Money  paid  into  Court  is  adjudged 
insufficient. 

{SatM  heading  tu  No,  86.) 
It  is  this  day  adjudged,  touching  the  claim  of  B.  F.  to  certain  goods  and 
chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and  for  dama^ 
arisinff  out  of  the  said  execution,  and  which  E.  F.  claims  against  the  high 
bailiff;  and  in  respect  of  which  damages  has  paid  into  court  the  sum  of 
£  ,  that  the  said  goods  and  chattels  [or  monies,  &c]  are  the  pro- 

perty of  the  said  E.  F.,  and  that  the  said  sum  of  £  paid  into  court  is 

not  sufficient  to  satisfy  the  damages  arising  out  of  the  said  execution,  and 
that  the  said  E.  F.  is  entitled  to  recover  the  further  sum  of  £  for 

damages  from  the  high  bailiff. 

And  it  is  ordered,  that  the  execution  creditor  do  pay  to  the  registrar  of 
this  court,  on  or  before  the  day  of  186    ,  the  sum  of  £ 

for  costs  for  the  use  of  the  said  E.  F.,  and  that  the  high  bailiff  do  pay  to  the 
registrar  of  this  court,  on  or  before  the  last-mention^  day,  the  said  further 
sum  of  £  for  damages,  and  also  the  sum  of  £  for  costs,  for  the 

use  of  the  said  £.  F. 
To  the  execution  creditor  and  the  high  bailiff. 


No.  95.  Order  on  an  Interpleader  Summons  by  an  Execution  80  &  81  Vict. 
Creditor  against  a  High  Bailiff  for  Damages,  and  when  the  c  142,  s.  81. 
High  BalM*  pays  Money  into  Court 

^  It  is  this  day  adjudged,  touching  the  claim  of  the  execution  cre- 

ditor in  this  cause  against  the  high  bailiff  of  this  court  for  damages  arising 
out  of  an  execution  in  this  cause,  in  which  process  issued  firom  this  court  at 
the  instance  of  the  said  the  execution  creditor,  directing  the  said 

high  bailiff  of  this  court  to  levy  the  sum  of  £  of  and  from  the  goods 

and  chattels  of  [the  execution  debtor],  and  in  respect  of  which  damages 

the  high  bailiff  hath  paid  into  court  the  sum  of  £  ,  that  the  sum 

paid  into  court  is  sufficient  tu  satisfy  all  damages  arising  out  of  the  said 
execution  [or  that  the  sum  paid  into  court  is  not  sufficient  to  satisfy  the 
damages  arising  out  of  the  said  execution,  and  that  the  said  the 

execution  creditor  is  entitled  to  recover  the  further  sum  of  £  for 

damages  from  the  high  bailiff^. 

And  it  is  ordered,  that  the  said  ,  the  execution  creditor,  do  pay  to 

the  registrar  of  this  court,  on  or  before  the  day  of  186    , 

the  sum  of  £  for  costs  for  the  use  of  the  high  bailiff  [or  that  the 

high  bailiff  do  pay  to  the  registrar  of  this  court,  on  or  before  the  day 
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of  186    y  the  taid  further  ■om  of  £  for  damaget,  and  alao 

the  ■um  of  if  fior  costs,  lor  the  uae  of  the  execution  creditor]. 

To  tka 

ezecutioo  creditor. 
[or  to  the  high  bailiff 

of  this  court.] 


SO  &  SI  Vict.     No.  96.  Warrant  of  Execution  against  the  Groods  of  Claimant, 
c.  142,  ■.  «1.  Whereas  at  a  court  holden  at  on  the  day  of  It    , 

the  plaintiff,  by  the  judgment  of  the  said  court,  reeoTered  againat 
the  defendant  the  sum  of  for  debt  [or  damages]  and  for  costs: 

And  whereas  the  defendant,  by  an  order  of  the  court,  was  ordered  to  pay 
the  same  to  the  registrar  of  the  court : 

And  whereas  default  having  been  made  in  payment  according  to  the  said 
order,  an  execution  itaued  against  the  goods  of  the  defendant,  under  which 
certain  goods  and  chattels  were  seised,  in  respect  of  which  £•  F.  of,  &c. 
made  claim,  and  which  claim  was  heard  and  decided  upon  at  a  court  held 
at  on  the  day  of  186    ,  and  it  was  adjudged  that 

the  goods  so  seized  under  the  said  execution  were  the  property  of  die 
defendant  [or  that  certain  rent  alleged  by  the  said  £.  F.of,  &c  to  be  due  to 
him  was  not  so  due]  : 

And  it  was  ordered  that  the  costs  of  that  proceeding,  amounting  to  the 
sum  of  £  should  be  paid  by  the  dainant  to  the  registrar  of  the  said 

court,  on  or  before  the  day  of  186    . 

And  whereas  defiiult  has  been  made  in  pajrment  according  to  the  last- 
mentioned  order : 

These  are  therefore  to  tvqaire  and  order  tod  forthwith  to  make  and  lery 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  claimant  whereso- 
erer  they  may  be  found  within  the  district  of  this  court  (excepting  the 
wearing  apparel  and  bedding  of  the  said  claimant  or  his  family,  and  the 
toob  and  implements  of  his  trade,  if  any,  to  the  Talue  of  fire  pounds), 
the  sum  suted  at  the  foot  of  this  warrant,  being  the  amonnt  due  to  the 
plaintiff  under  the  said  order,  including  the  oosu  of  this  execution,  and  also 
to  seixe  and  uke  any  money  or  bank  notes  (whether  of  the  bank  of  England 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  of  the  claimant  which  may  there 
be  found,  or  such  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this 
execution,  and  the  costs  of  making  and  executing  the  same,  and  to  pay 
what  you  shall  have  so  levied  to  the  registrar  of  the  court,  and  make  return 
of  wiMt  you  have  done  under  this  warrant  immediately  upon  the  execution 
thereof^ 

Given  under  the  seal  of  the  court,  thb  day  of  186    . 

By  the  court. 

Registrar  of  the  court 

To  the  high  bailiff  of  the  said  court, 
and  others  the  bailifls  thereof. 


Costs  adff  ndged 

Poundage  for  issuing  diis  warrant 

Total  amount  to  be  levied . . 


NoTicB. — ^Tbe  goods  and  chattels  are  not  to  be  jiM  until  alter  the  end  of 
five  days  next  following  the  day  on  which  ^ey  were  seixed,  unless  they 
be  of  a  perishable  nature,  or  at  the  re^vest  of  &e  said  claimant 
19  &  20  Vict.         Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

c.  108,  s.  46.       pMt  the  hour  of  in  the  noon  of  the  day  of 

186    . 
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No.  97.  Bond  where  a  Plaintiff  is  Appellant.  Rule,  190. 

Know  all  men  by  these  presents  that  we,  A.  B.  of,  &o.,  and  C.  D.  of,  &o.,  4  '"™  '"^~ 
and  B.  F.  of,  flee,  are  jointly  and  severally  held  and  firmly  bound  to  O.  H.  cient  to  cover 
of,  flee.,  in  £  ,  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney,  ^^^  ^^t*  rf 

executors,  administrators,  or  assigns.    For  which  payment  to  be  made  we  o,'pp%al,  say  TXSU^ 
bind  ourselves,  and  each  and  every  of  us,  in  the  whole,  our  and  each  of  our  being  double 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these  ^^e  estimated 
presents.  amount. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand  For  Notice  iff 

eiffht  hundred  and  .  Suretiet  and 

Whereas  an  action  is  now  depending  in  the  county  comt  of  4ffiiaoit  rf 

hoklen  at  wherein  the  above*bounden  A.  B.  is  plaintiff  and  the  Juetijiemthn, 

above-named  O.  H.  is  defendant :  .  See  Forme 

And  whereas  the  said  action  came  on  to  be  tried  in  the  said  court  on  the  15  omd  16. 
day  of  when  a  judgment  was  given  for  the  said  G.  H. : 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  such  judgment,  gave 
due  notice  to  the  said  G.  H.  of  his  the  said  A.  B.'s  intention  to  appeal  firom 
the  same  to  her  Majesty's  court  of  at  Westminster,  according  to 

the  statute  in  such  case  made  and  provided : 

And  whereas  it  is  thereby  provided  that  the  party  who  shall  appeal  as 
aforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  the  court 
aforesaid,  for  the  costs  of  the  appeal,  whatever  be  the  event  thereof: 

And  whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said 
A.  B.,  have  a^eed  to  enter  into  the  above- written  obligation  frar  the  pur- 
poaes  aforesaid,  and  the  aecurity  intended  to  be  hereby  given  has  been 
approved  of  by  the  registrar  of  the  said  county  court,  as  appears  by 

his  allowance  in  the  margin  hereof:  Now  the  condition  of  this  obligation  is 
such,  that  if  the  above-bounden  A.  B.,  C.  D.  and  E.  F.,  any  or  either  of 
them,  shall  pay  unto  the  said  G.  H.,  his  executors,  administrators,  or  assigns, 
the  costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then  this 
obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

A.  B.     (L.8.) 
CD.      (L.8.) 

E.  F.    (L.S.) 
Signed,  sealed,  and  delivered  by  the  above- 
bounden  in  the  presence  of 

Note. — If  a  depoeii  of  money  be  made,  the  memorandum  thererf  ehould  19  flc  20  Vict 
follow  the  terme  of  the  condition  of  the  bond,  and  will  not  require  a  etamp.  c.  108,  s.  71. 


.    I  approve  of 
this  bond. 

/.jr.. 

Registrar. 
(L.t.) 

Thie  bond  re- 
quires a  stamp. 


No.  98.  Bond  where  Defendant  is  Appellant. 

Know  all 'men  by  these  presents  that  we  A.  B.  of,  flee,  and  C.  D.  of,  flcc.» 
and  E.  F.  of,  flee,  are  jointly  and  severally  held  and  firmly  bound  to  G.  H. 
of,  &c.  in  £  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney, 

,  executors,  administrators,  or  assigns.  For  which  payment  to  be  made  we 
bind  ourselves,  and  each  and  every  of  us,  in  the  whole,  our  and  each  of  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundered  and  • 

Whereas  an  action  is  now  depending  in  the  county  court  of 

holden  at  wherein  the  above-named  G.  H.  is  plaintiff,  and  the  above- 

bounden  A.  B.  is  defendant : 

And  whereas  the  said  action  came  on  to  be  tried  in  the  said  court  on  the 
day  of  last,  when  a  judgment  was  given  for  the  said  G.  H. 

in  the  sum  of  £ 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  such  judgment,  gave 


Rule,  190. 

A  sum  suffi- 
cient to  cover 
the  costs  qf 
appeal,  say  20/.. 
being  double 
tlie  estimated 
amount,  and 
also  double  the 
amount  of 
judgment. 
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due  notice  to  the  said  G.  H.  of  bit  the  laid  A.  B.'t  intention  to  appeal  from 
the  same  to  her  Majesty's  court  of  at  Westminster,  according  to 

the  statute  in  such  case  made  and  provided : 
Thlt  bond  rr-  And  whereas  it  is  thereby  provided  that  the  party  who  shall  appeal  as 

f  Mirtfi  a  stamp,  sforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  me  court 
aforesaid,  for  the  costs  of  the  appeal,  whatever  be  the  event  thereof  and 
also  for  the  amount  of  the  judgment  if  such  party  be  the  defendant,  and 
the  appeal  be  dismissed : 

And  whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the 

said  A.  B.,  have  agreed  to  enter  into  the  above-written  obli^tion,  for  the 

purposes  aforesaid,  and  the  security  intended  to  be  hereby  given  has  been 

I  approve  of  approved  of  b^  the  registrar  of  the  said  coun^  court,  as 

this  bond.  appears  by  his  allowance  in  the  margin  hereof:  Now  the  condition  of  this 

/.K.,  obligation  is  such,  that  if  the, above- bounden  A.  B.,  C.  D.  and  £.  F^  any 

Kegistrar.  or  either  of  them,  shall  pay  unto  the  said  O.  H.,  his  executors,  adminis- 

(l.s.)  trators,  or  assigns,  the  costs  of  the  said  appeal,  as  the  said  court  of  appeal 

shall  order  (and  shall  also  in  case  the  said  appeal  shall  be  dismissed,  pay 

to  the  said  O.  H.,  his  executors,  administrators,  or  assigns,  the  said  sum  of 

(a)  to  be  omit-    £  {amottnt  qf judgment  (a)]),  then  this  obligation  shall  be  void,  ollier- 

trd,  if  amount     wise  shall  remain  in  full  force. 

ureviously  paid  A.  B.         (!•••.) 

Into  Court.  CD.        (L.8.) 

E.  F.         (L.s.) 
Signed,  sealed,  and  delivered  by  the  above- 
bounden  in  the  presence  of  • 

19  Ac  20  Vict.         Note. — (fa  deposit  rf  money  be  paidt  the  wtemorandum  thereof  should  foUoso 
0. 108,  8.  71.        'A«  IfrsM  qf  the  eomUtion  tf  the  bond,  and  will  not  require  a  stamp. 


No.  99.  Case  on  Appeal. 

Rule,  192.  In  the  county  court  of  holden  at 

On  appeal  to  the  court  of 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant 
This  is  an  action  [here  state  the  cause  qf  action  and  the  facts]. 
The  question  for  the  opinion  of  the  court  of  is ; — 

First,     [fliers  state  the  question  for  the  opinion  qf  the  court,"} 

[Signature  of  judge.] 


18  &  14  Vict     No.  100.  Admission  of  Claim  or  part  of  Claim  under  Sect.  8  of 
c«^«-8.  13  &  14  Vict.  C.61. 

Rule,  265.  I,  the  defendant,  do  hereby  confess  and  admit  that  the  sum  of  £  the 

amount  claimed  [or  the  sum  of  £  being  part  of  the  amount  claimed 

by  the  plaintiff  in  this  action]  is  due  to  him  from  me  [and  that  I  will  pay 
the  same  by  instalments  of  ]. 

Dated  this  day  of  186    . 

Defendant. 
Signed  in  the  presence  of 

This  paper  marked  A.  is  the  statement  referred  to  in  the  annexed  qffidavH, 
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No.  101.  Affidavit  of  Signature  to  Admission,  Sect.  8  of  13  &  18  &  14  Vict, 
14  Viet.  c.  61.  c.61.t.8. 

I,  of  gentleman,  an  attorney  of  her  majesty's  court  of  ^*^' 

at  Westminster,  make  oath  and  say,  that  I  was  present  on  the  day 

of  one  thousand  eight  hundred  and  sixty  ,  and  did  see  the 

above-named  defendant  sign  the  statement  hereunto  annexed,  marked  with 
the  letter  A,  and  that  the  name  set  to  the  said  statement  is  in  the  hand- 
writing  of  the  defendant,  and  that  the  name  set  to  the  said  statement  as  the 
witness  attesting  the  same  is  in  my  handwriting. 


No.  102.  Notice  to  Plaintiff  of  Admission  of  Claim  under  Sect.  8  18  &  14  Vict 
of  13  &  14  Vict.  c.  61.  c-  61»  «•  »• 

I  do  hereby  give  you  notice,  that  the  defendant  has  filed  a  statement  Bmlt^  266. 
confessing  and  admitting  the  amount  claimed  by  you  [and  proposing  to  pay 
the  same  by  instalments  of  ],  and  that  it  will  not  be  necessary  for 

vou  to  attend  on  the  day  of  hearing  [unless  you  object  to  receive  the  same 
by  instalments  as  proposed],  but  judgment  will  not  be  entered  unless  you 
shall  pay  to  the  registrar  on  or  before  such  day  the  sum  of  being  the  19  &  20  Vict, 

fee  for  the  judgment,  or  shall  remit  the  said  sum  to  the  registrar  by  post  c.  108,  s.  78. 
office  order  or  otherwise. 


No.  103.  Notice  to  Plaintiff  of  Admission  of  Part  of  Claim      18  &  14  Vict 
under  Sect.  8  of  13  &  14  Vict.  c.  61.  c.  61,  s.  8. 

I  do  hereby  give  you  notice,  that  the  defendant  has  filed  a  statement  Hukt  266. 
confessing  and  admitting  £  part  of  the  amount  claimed  by  you  [and 

proposing  to  pay  the  same  by  instalments  of  ]. 

If  you  consent  to  accept  the  amount  so  admitted  [and  to  the  mode  of 
payment  by  instalments  as  proposed],  it  will  not  be  necessary  for  you  to   ' 
attend  on  tjie  day  of  hearing ;  but  judgment  will  not  be  enterea  unless  you 
shall  pay  to  the  registrar  on  or  before  such  day  the  sum  of  being  the  19  &  20  Vict, 

fee  for  the  judgment,  or  shall  remit  the  said  sum  to  the  registrar  by  post  c*  1^^*  >•  78. 
office  order,  or  otherwise. 

If,  however,  you  do  not  consent  to  accept  the  sum  so  admitted,  in  satis* 
faction  of  your  claim,  you  must  be  prepared  to  prove  the  same. 


No.  104.  Admission  under  Sect.  9  of  13  &  14  Vict.  c.  61.        is  &  14  Vict 
We,  the  plaintiff  and  defendant,  do  hereby  agree  that  the  amount  of  the  c.  61,  s.  9. 

debt  or  demand  due  from  the  defendant  to  the  plaintiff  is  £  and  that  iU/e,  267. 

the  same,  with  £  for  the  plaintiff's  costs,  and  £  the  court  fees, 

shall  be  paid  to  the  registrar  of  the  court  at  his  office,  in  manner 

following,  viz. 
Dated  this  day  of  186    . 


:} 


Signatures  of  plaintiff 
and  defendant. 

Signed  in  the  presence  of 

Thit  papery  marked  h^U  the  statement  rtf erred  to  in  the  annexed  affidavit. 


P.N.  O  O 
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IZ  k  14  Vict     No.  106.  AffidaTit  of  Signature  under  Sect,  9  i^  13  &  14  TicL 
c61,i.9»  C.61. 

jln/f  ^  307,  I,  of  gentleinaii,  an  attorney  of  her  majesty's  court  of 

at  Westminster,  make  oath  and  say,  that  I  was  present  on  the  day  of 

one  thousand  eight  hundred  and  sixty  and  did  see  the  plaiotif 

and  defendant  respectively  sign  the  sutement  hereunto  annexed,  issrked 
with  the  Utter  A,  and  that  the  name  set  to  the  said  statemest  ii  ia 

the  handwriting  of  the  plaintifi;  and  that  the  name  set  to  the  sud 

statement  is  in  the  handwriting  of  the  defendant,  and  that  the  name 
set  to  die  said  statement  as  the  witness  attesting  the  same  is  in  my  ba^ 
writing. 

No.  106.  Notice  to  Defendant  where  any  Change  of  Fbdnti£ 

Mmk,  201.  Whereas  A.  B.,  at  a  court  holden  at  on  the  day  of 

186    ,  ohtained  a  judgment  against  you  for  the  sum  of  iC  ^       . 

and  costs,  which  jodgment  now  remains  unsatisfied:  And  whereas  Aennt 
A.  B.  has  since  died  [or,  at  the  ease  may  6e],  and  E.  F.  of  [edintM 

ami  deteripthm]  is  his  executor  [or  state  other  represents^^a  cfcereefarj,  tha 
Is  to  giTe  you  notice,  that  the  name  of  the  said  £.  P.  has  been  sebititiitcd 
as  pUiintiff  for  that  of  the  original  plaintiff,  and  that  he  is  at  liberty  tbere> 
ten  to  uke  the  same  proceedings  on  the  judgment  that  the  original  plsiiitiff 
was  entitled  to  take. 

£      s,      d. 
Due  on  judgment 
To  the  defendant 

[N.B. — Where  Hke  judgment  m  l*«  original  cause  mas  for  the  defends^ 
and  he  hme  died,  or,  as  the  eaie  may  be,  the  above  form  must  be  ottered  aeeerd- 
%¥]  

No.  107.  SmnnKMis  in  Nature  of  Scire  Facias  where  any  Chti^ 
of  Defendant. 

Male,  202.  Whereas  the  plaintiff^  at  a  court  holden  at  on^the  day  of 

186  ,  ohtained  a  judgment  against  C.  D.  of  [name,  addrees,  mtd  deacrif^sm 
rfC*  Z).],  for  the  sum  of  i£  for  and  costs,  which  jodgmest  so« 

remains  unsatisHed  :  And  whereas  the  said  C.  D.  has  since  died  [«r  s^au 
cause  qf  revival  behtg  nscessary],  and  you  are  his  executor  [or  stmts  sthm 
representatitfe  character]^  you  are  hereby  summoned  to  appear  at  a  cowt 
to  be  holden  at  on  the  day  of  186     ,  at  the  hoor  of 

in  the  noon,  to  show  cause  why  judgment  should  not  he  entered  up 

affainst  you,  at  the  suit  of  the  plaintiff,  on  the  judgment  so  obtained,  sod 
wny  execution  should  not  issue  thereon. 

£      #.      d. 
Due  on  judgment        .  •        :        : 
To  the  defendant. 

[N.B.— ITAffv  the  Judgment  in  the  original  cause  was  fir  Oe  drflendmd  As 
ahaveform  must  be  altered  accordingly,'] 


No.  108.  Judgment  on  Scire  Facias  on  Change  of  Defeodsnt 

Hule,  202.  Whereas  the  plaintiff,  at  a  court  holden  at  on  the  day  of 

186    ,  obtained  a  judgment  against  C.  D.  for  the  sum  of  £ 
for  and  costs,  and  which  judgment  now  remains  unsatisfied:  And 

whereas  the  said  C.  D.  has  since  died  [or  state  other  cireumstanees  rtpdri^ 
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revival  rf  judgment],  and  the  defendant  is  his  executor  [or  state  other 
represemtathe  ekaraeter'}. 

[Qmelmde  according  to  the  rules  and  forms  at  to  executors  and  the  drfence 
made,'] 

£    s.     d. 
Due  on  judgment        .  : 

IS.B.— Where  the  Judgment  in  the  original  emute  wot  for  the  drfendmd  the 
above  form  must  be  altered  accordingly.] 


No.  109.  Judgment  againtt  an  Executor  who  has  wasted 
Assets. 

No.  of  Plaint.       Ttule,  207. 
In  the  county  court  of  holden  at  • 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  executor  [or  administrator]  of 
deceased,  defendant. 
Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged  that 
the  plaintiff  do  recover  against  the  defendant  the  sum  ef  £  for 

and  £  for  costs : 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court,  on  or  before  the  day  of  1S0      . 

It  is  also  adjudged  that  the  defendant,  being  the  executor  [or  adminis- 
trator] of  the  said  deceased,  has  made  away,  wasted,  and  put  to  his  own  use 
diTcrs  goods  and  chattels  [or  moneys,  as  the  case  may  be],  to  the  amount^  of 
the  said  sum,  which  were  the  property  of  the  said  deceased,  and  which 
came  to  the  bands  of  the  defendant  as  executor  [or  administrator]  as  afore- 
said, to  be  administered : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  defeult  in  the 
payment  of  the  said  sum,  the  same  shall  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  which  were  of  the  said  deceased,  and  which  came  to 
the  bands  of  the  defendant  as  executor  [or  administrator],  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered,  and  if  he  has  not,  then 
that  the  said  sums  shall  be  levied  of  the  proper  goods  and  chattels  of  the 
defendant. 


No.  110.  Judgment  against  an  Executor  who  has  denied  his 
Representative  Character. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  aiQudged  that  JMe,  208. 
the  plaintiff  do  recover  against  the  defendant  the  sum  o(  £  for 

and  £  for  costs : 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court,  on  or  before  the  day  of  186    • 

And  the  defendant  having  denied  that  he  is  executor  [or  administrator] 
of  the  said  deceased,  it  appears  to  the  court  that  be  is  executor  [or 

administrator]  of  the  said  deceased : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  defeult  in  the 
payment  of  the  said  sums  the  same  shall  be  levied  by  distress  and  sale  of 


evied  by  t 
eceased, i 


the  goods  and  chattels  which  were  of  the  said  deceased,  and  which  came  f 
the  bands  of  the  defendant  as  executor  [or  administrator],  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he  baa  not, 
then  that  the  said  sums  shall  be  levied  of  the  proper  goods  and  chattela  of 
the  defendant. 

oo2 
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No.  111.  Judgment  against  an  Executor  who  haa  pleaded  a 
Release  of  the  Claim  to  himself. 

Hmlt,  208.  Upon  hearing  this  cause  at  a  court  this  day  holden,  it  b  adjudged  diit 

the  plaintifT  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  ^le  registxar  of 
of  this  court  on  or  before  the  day  of  186     . 

And  the  defendant  having  alleged  that  the  plaintiff's  claim  hid  been 
released  to  him,  it  appears  to  the  court  that  he  has  Mlcd  to  prove  such 
release : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  defsult  in  the 
payment  of  the  said  sums,  the  same  shall  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  which  were  of  the  said  deceased,  and  which  csine  ts 
the  hands  of  the  defendant  as  executor  [or  administrator],  if  the  delndaot 
has  so  much  thereof  in  his  hands  to  he  administered ;  and  if  he  has  aoc, 
then  that  the  said  sums  shall  be  levied  of  the  proper  goods  and  chattels  of 
the  defendant 


No.  112.  Judgment  against  Executor  or  Administrator  who 
admits  his  Representative  Character,  and  denies  the  De- 
mand. 

RtUe,  209.  Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged  chst 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court  on  or  before  the  day  of  186    . 

And  the  defendant  having  admitted  his  representative  character,  hot 
denied  the  plaintiff's  demand,  and  the  plaintiff  having  proved  the  same,  it 
is  further  ordered,  that  if  the  defendant  shall  make  default  in  payment  <tf 
the  said  sums,  the  same  shall  be  levied  as  follows :  the  sum  of  £ 
[ths  debt  or  damage  and  eotts]  of  the  goods  and  chattels  which  were  of  the 
said  deceased,  and  which  came  to  the  hands  of  the  defendant  as  executor 
[or  administrator],  if  the  defendant  has  so  much  thereof  in  his  hands  to  be 
jidministered ;  and  if  he  has  not,  then  that  the  sum  of  £  [liW  cm^] 

be  levied  upon  the  proper  goods  of  the  defendant. 


No.  113.  Judgment  against  Executor  or  Administrator  where 
he  admits  his  Representative  Character,  but  denies  the 
Demand,  and  alleges  total  or  partial  Administration  of 
Assets,  and  the  Plaintiff  proves  his  Demand,  ami  the 
Defendant  proves  Administmtion. 

Rule,  210.  Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  iS  fiir 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court,  on  or  before  the  day  of  186    . 

And  the  defendant  having  admitted  his  representative  character,  bat 
denied  the  plaintiff's  demand,  and  having  also  alleged  a  total  [or  partial] 
administradon  of  the  goods  of  the  said  deceased,  which  came  to  the  hao^ 
of  the  defendant  as  executor  |^or  administrator]  to  be  administered,  it  ap- 
pears to  the  court  that  the  plamtiff  has  proved  to  the  court  his  demand,  tsd 
jbIso  that  the  defendant  has.  proved  the  administration  alleged : 

Wherefore  it  is  ordered,  that  in   default  of  such  payment  the  sub  of 
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£  being  the  costs  incurred  by  the  plaintiff  in  proving  hit  demand, 

shall  be  levied  on  the  goods  and  chattels  which  were  of  the  said  deceased* 
and  which  came  to  the  hands  of  the  defendant  as  executor  [or  adminis- 
trator], if  the  defendant  has  so  much  thereof  in  his  hands ;  and  if  he  has  not, 
then  Uiat  it  shall  be  levied  of  the  proper  goods  and  chattels  of  the  defend- 
ant, and  as  to  the  sum  of  £  the  plaintifTs  demand,  that  it  be  levied 
of  the  goods  and  chattels  of  the  said  deceased  which  hereafter  shall  come  to 
the  hands  of  the  defendant  as  executor  {^cr  administrator]  as  aforesaid  to  be 
administered. 

And  it  is  further  ordered,  that  the  plaiutifT  do  pay  to  the  registrar  of  the 
court,  on  or  before  the  day  of  186    ,  the  sum  of  £  being 

the  costs  incurred  by  the  defendant  in  proving  the  administration  alleged. 

[N.B.— 7/'<A«  d^9ndant  it  thown  to  have  tome  assett,  the  Judgment  mutt  be 
for  that  amount  de  bonit  tettatorit,  and  for  the  retidue  quando  acciderint,} 


No.  114.  Judgment  against  Executor  or  Administrator  where 
the  Defendant  admits  his  Representative  Character,  but 
denies  the  Demand,  and  alleges  total  or  partial  Adminis- 
tration of  Assets,  and  the  Plaintiff  proves  his  Demand, 
and  the  Defendant  does  not  prove  the  Administration. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged  that  Rule,  211. 
the  pUintiff  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court  on  or  before  the  day  of  186    . 

And  the  defendant  having  admitted  his  representative  character,  but 
denied  the  plaintiff's  demand,  and  having  also  alleged  a  total  [or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the  hands 
of  the  defendant  as  executor  [or  administrator]  to  be  administered,  it  appears 
to  the  court  that  the  plaintiff  has  proved  to  the  court  his  demand,  and  also 
that  the  defendant  has  not  proved  the  administration  alleged. 

And  it  is  further  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows:  the  sum 
of  £  [debt  and  eottt]  of  the  goods  and  chattels  which  were  of  the 

said  deceased,  and  which  came  to  the  defendant  as  aforesaid,  if  the  de. 
fendant  has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he 
has  not,  then  that  the  residue  of  the  sum  of  £  [debt]  be  levied 

of  the  goods  and  chattels  of  the  said  deceased  which  hereafter  shall 
come  to  the  hands  of  the  defendant  as  executor  [or  administrator]  as 
aforesaid  to  be  administered  ;  and  that  the  sum  of  £  [the  cottt]  be 

levied  upon  the  proper  goods  of  the  defendant. 


No.  115.  Judgment  against  an  Executor  or  Administrator  who 
admits  lus  Representative  Character  and  the  PlaintifTs 
Demand,  bnt  dleges  a  total  or  partial  Administration  of 
Assets,  and  proves  the  Administration. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged  that  Rule,  212. 
the  plaintiff  do  recover  against  the  defendant  the  sum  of  iS  for 

and  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court  on  or  before  the  day  of  186    . 

And  the  defendant  having  admitted  his  representative  character  and  also 
the  plaintiff's  demand,  and  having  alleged  a  total  [or  partial]  administra- 
tion of  the  goods  of  the  said  deceased,  which  came  to  the  hands  of  the  de<« 
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feodam  m  execntar  [^r  adminbCrator]  to  be  administered,  it  appeiurs  to  the 
court  that  the  defendant  liaa  proved  to  the  court  the  adniinittration  alleged  : 

Wherefore  it  is  ordered,  that  in  default  of  such  payment  the  said  sum  of 
£  shall  be  levied  of  the  goods  and  chattels  of  the  said  deceased  which 

hereafter  shall  come  to  the  haads  of  the  defendant  as  executor  [or  aihninia- 
trator]  as  aforesaid  to  be  administered. 

And  it  is  ftirther  ordered,  that  the  plaintiff  do  pay  to  the  registrar  of  thk 
court,  on  or  before  the  day  of  186    ,  the  sum  of  £  heiag 

the  costs  incurred  by  the  defendant  in  proving  the  administratioii  alleged. 


No.  116.  Jndgment  against  an  Executor  or  Administrator  who 
admits  his  Representative  Character  and  the  Plaintiff's 
Demand,  but  alleges  a  total  or  partial  Administration  of 
Assets,  and  does  not  prove  the  Administration. 

BmU^  215.  Upon  hearing  this  cause  at  a  court  this  day  holden,  it  as  adljudged  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

And  it  b  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court  at  on  or  before  the  day  of  186    . 

And  the  defendant  having  admitted  his  representative  character,  and 
also  the  plaintiff's  demand,  and  having  alleged  a  total  [or  partial]  adminis- 
tration of  the  goods  of  the  said  deceased  which  came  to  the  hands  of  the 
defendant  as  executor  [or  administrator]  to  be  administered,  it  appears  to 
the  court  that  the  defendant  has  not  proved  to  the  court  the  administration 
alleged. 

And  it  is  further  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows :  the  sum  of 
£  [iUht  and  cotW]  of  the  goods  and  chattels  which  were  of  the  said 

deceased,  and  which  came  to  the  defendant  as  aforesaid,  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he  has  not, 
then  that  the  residue  of  the  sum  of  £  [debt]  be  levied  of  the  goods 

and  chattels  of  the  said  deceased,  which  hereafter  shall  come  to  the  hands 
of  the  defendant  as  executor  [or  administrator]  as  aforesaid  to  be  adminis- 
tered (  and  that  the  sum  of  if  [the  eotW]  be  levied  upon  the  proper 
goods  of  the  defendant. 


No.  117.  Summons  to  an  Executor  of  Plaintiff's  Intention  to 
apply  to  the  Court  where  Assets  have  come  to  Defendant's 
Hands  since  Judgment. 

N«.  of  Plaint. 
Rult  214.  ^^  ^®  county  court  of  holden  at 

'       '  {Seal)  Between  A  B»,  plaintiff, 

{Addreti,) 
{DeeeriptioH.) 
and 
C.  D.,  executor  [or  administrator]  of 
deceased,  defendant 
{Addrett.) 
(Description,) 
The  plaintiff,  having  learnt  that  property  of  the  deceased  has  come  to 
year  (the  defendant's)  hands  as  executor  [or  administrator]  since  ^  judg- 
nent  herein  to  be  administered  [and  that  you  have  withholden  and  wastra 
the  fame],  intends  to  apply  to  the  court  to  be  holden  on  the  day  of 

186    ,  at  the  hour  of  in  the  noon,  for  an  order  that  the 

debt  [or  damages]  and  costs  shall  be  levied  of  the  goods  and  chattels  of  the 
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Mid  deceated,  if  you  have  so  much  thereof  to  be  adminlttered  [and  diat 
if  yoo  have  not,  then  that  it  ihall  be  levied  of  your  proper  goods  and  chat- 
tels], and  that  the  coats  be  levied  of  your  proper  goods  and  chattels. 

You  are  therefore  hereby  tuminoned  to  appear  at  the  said  court  at  the 
time  and  place  aforesaid,  to  answer  touching  the  matters  aforesaid. 

To  the  executor  or  administrator 
of  the  deceased. 


567 


No.  118.  Warrant  of  Execution  against  the  Groods  of  a 
Testator. 

Whereas  at  a  court  holden  at  on  the  day  of  186    ,  the 

plaintiff  obtained  a  judgment  against  the  defendant,  as  executor  [or  admi- 
nistrator] of  the  said  deceased,  for  the  sum  of  for  due  and 
owing  to  the  plaintiff  by  the  said  deceased  in  his  lifetime,  and  die  sum  of 
for  costs  of  suit : 

And  thereupon  it  was  ordered  by  the  court,  that  the  defendant  ahould 
pay  the  same  to  the  registrar  of  the  court,  on  or  before  the         day  of 
186       [or  by  nutafmentt  qf  for  every  dayi\: 

And  whereas  default  has  been  made  in  payment  according  to  the  said 
order : 

These  are  therefore  to  require  and  order  yon  forthwith  to  make  and  levy 
by  distress  and  sale  of  the  goods  and  chattels  which  were  the  property  of 
the  said  deceased  in  his  lifetime,  in  the  hands  of  the  defendant  to  be  admi- 
nistered, wheresoever  they  may  be  found  within  the  district  of  this  court 
(excepting  the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the 
tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the 
sum  stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff 
under  the  said  order,  including  the  costs  of  this  execution,  and  also  to  seize 
and  take  any  money  or  bank  notes  (whether  of  the  bank  of  England  or  of 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money,  which  were  the  property  of  the 
said  deceased  in  his  lifetime,  which  may  there  be  found,  or  such  part  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  if  the  defendant  hath  so  much  thereof  in 
his  hands  to  be  admmistered;  and  if  he  hath  not  so  much  thereof  in  his 
hands  to  be  administered,  then  that  you  make  and  levy  the  proper  goods 
and  chattels,  money  or  bank  notes  (whether  of  the  bank  of  England  or  of 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  of  the  defendant  the  sum  of 
for  the  costs  and  charges  first  above-mentioned,  and  the  cosU  of  this  execu- 
tioo  and  of  levving  the  same,  and  to  pay  what  you  ahall  have  so  levied  to 
the  registrar  of  this  court,  and  make  recum  of  what  you  have  done  under 
this  warrant  immediately  upon  the  execution  thereof 

Given  under  the  seal  of  the  court,  diis  day  of  186    . 

To  the  high  bailiff  of  the  said  court,  By  the  court, 

and  others  the  bailiffii  thereot  Registrar  of  the  court. 

I     £  «.  d. 

Debt  or  damages  adjudged       .        .        .        .    ' 
Costs 


Paid  Into  Court 


Remaining  due        .... 
Poundage  for  issuing  this  warrant    . 


Total  amount  to  be  levied 
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NOTitiEw— l*he  goods  and  cbmttels  are  not  to  be  add  until  after  ilie  ead 
of  five  days  next  following  the  day  on  which  they  were  aetzed,  aalca 
they  be  of  a  peritbable  nature,  or  at  the  request  of  the  definidaat. 
19  &  20  Vict.         Application  was  made  to  the  registrar  for  thia  warrant  at  miootct 

c.  108, 1.  46.       past  the  hour  of  in  the  noon  of  the  day  of  186 

(  fFarrantt  qf  execution  upon  the  Judgment*  given  in  pagee  6&Z  to  566  and  a 
form  119  mag  be  drawn  from  this/orw^  altered  neeordinglg  frnm  thoeeftrms.) 


No.  119.  Judgmeut  against  an  Executor  on  a  Devat^taTit 

Rute^  207.  Upon  hearing  the  plaintiff's  application  in  this  cause  at  a  court  this  ix^ 

holden,  it  is  adjudged  that  property  of  deceased  haa  come  to  tfee 

hinds  of  the  defendant,  as  his  executor  [wr  administraror]  since  the  judg- 
ment recovered  herein,  to  be  administered,  and  that  the  defendant  hai 
wasted  the  same  property,  whereby  the  judgment  recovered  herein  renaxaf 
unsatisfied.  It  is  therefore  ordered,  that  the  defendant*  do  pay  the  sob  of 
£  recovered  by  [or  remaining  due  upon]  the  judgment,  together  with 

the  sum  of  £  the  costs  of  thu  order,  to  the  registrar  of  th»  court,  oa 

or  before  [at  the  ease  may  be]. 

And  it  is  further  adjudged,  that  if  the  defendant  make  default  in  pay- 
ment thereof  an  execution  shall  issue  to  make  and  levy  the  above-mcs- 
tioned  aums  of  the  goods  and  chatteb  of  the  said  deceased,  if  the  defeadaat 
has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he  has  aoc, 
then  to  be  made  and  levied  of  the  proper  goods  and  chatteb  of  the  d«< 
fendant. 


9  &  10  Vict.  No.  120.  Order  of  Reference, 

c  95,  s.  77.  Qy  ii^g  consent  of  the  plaintiff  and  defendant,  it  is,  at  a  couit  holden  tkii 

Rute,  222.  day,  ordered  that  all  matters  in  difference  in  this  cause  [and  all  other  meikrs 

unthin  the  jurisdiction  pf  this  court,  in  difference  between  the  said  pariiei],  W 
referred  to  of  whose  certificate,  to  be  made  or  given  on  or 

before  the  day  of  186    ,  shall  be  entered  aa  the  judgment  ia 

diis  cause ;  and  it  is  further  ordered,  that  the  time  for  making  or  giviof 
such  certificate  majr  be  from  time  to  time  enlarged  by  the  judge  of  the 
court,  in  his  discretion,  for  such  time  as  he  shall,  by  indorsement  to  be 
by  him  made  on  this  order,  direct ;  and  that  the  said  certificate,  when  made 
or  given,  may  be  referred  back  again  to  the  said  arbitrator  at  the  like  dis- 
cretion of  the  said  judge  without  the  further  consent  of  the  said  parties,  and 
in  case  either  of  the  said  parties  shall  neglect  or  refuse  to  attend  any  ap- 
pointment to  be  made  by  the  said  arbitrator  for  proceeding  under  thisorda, 
after  two  days'  notice  thereof  in  writing  shall  have  been  given  to  hia  by 
serving  the  same  personally  or  by  leaving  it  at  bis  last  or  usual  place  of 
abode,  the  said  arbitrator  shall  be  at  liberty  to  proceed  ex  parte  on  the 
matters  of  the  said  reference,  and  his  certificate  shall  be  as  valid  as  if  boA 
the  said  parties  had  duly  attended  before  him.  And  it  is  further  ordord. 
that  the  costs  of  the  said  reference  shall  be  in  the  discretion  of  the  ai^ 
trator,  and  that  the  costs  of  the  action  shall  abide  the  event ;  and  it  » 
lastly  ordered,  that  the  submission  to  arbitration  shall  not  be  rerocable  by 
either  party. 
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No.  121.  Summons  to  a  Tenant  or  other  Person  holding  over.    19  &  20  Vicu 

No.  of  Plaint,       gi 
In  the  county  court  of  bolden  at  • 

(Seal)  Between  A.  B.,  plaintifT, 

[Addreti,  de9eriptioH,'\ 
and 
C.  D.,  defendant, 
[Addrest,  detcriptiimJ] 
(a)  [Itsued  **  by  leave  of  the  court"  or  **  by  leave  of  the  registrar."]         (a)  Insert  this 
You  are  hereby  summoned  to  appear  at  a  county  court  to  be  holden  at  ^^^^  neces- 
on  the  day  of  186    ,  at  the  hour  of  in  the         noon,  "^y* 

to  answer  the  plaintiff,  wherefore  you  neglect  or  refuse  to  deliver  up  to  him 
possession  of  a  certain  [mttsuage,  with  appurtenancetf  or  part  qf  a  houtt,  tfe,, 
or,  as  the  case  may  6tf,]  situate  at 

And  take  notice,  that  the  plaintiff  claims  of  you  for  rent  [or  mesne  profits] 

Sor  for  rent  and  mesne  profits]  the  sum  of  for  a  period  from  the 

ay  of  186    ,  to  the  day  of  186    . 

And  further  take  notice,  if  you  do  not  appear  at  the  said  court,  and  show 
cause  why  you  do  not  deliver  up  possession  as  aforesaid,  the  judge  of  the 
said  court  may  order  that  possession  of  the  said  premises  be  given  by  you 
to  the  plaintiff  forthwith,  or  on  or  before  such  day  as  the  judge  shall  name, 
and  that  if  such  order  l>e  made  and  be  not  obeyed  a  warrant  may  issue  to 
give  possession  to  the  plaintiff. 

Dated  the  day  of  186    . 

Registrar  of  the  court. 
To  the  defendant. 

£        s.      d. 
Costs  of  this  summons  .  •  : 

Claim  for  .  •         . .         : 

At  bottom  qfsummont. 
Take  NoTiCB.~If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  rov  must,  upon  your  being  served  with  this  summons,  or  if  this 
summons  shall  come  to  your  knowledge,  forthwith  oivb  notice  thereof  to 
your  IMMEDIATE  LANDLORD,  and  if  you  do  NOT  give  such  notice  you  will 
be  liable,  under  section  53  of  19  &  20  Vict  c.  108,  to  forfeit  to  vour  imme- 
diate nmdiord  three  tears'  rackrent  of  the  premises  held  by  you  of 
him,  in  respect  of  which  the  summons  shall  have  issued. 


No.  122.  Summons  under  Sect.  52  of  19  &  20  Viet.  c.  108. 

You  are  hereby  summoned  to  appear  at  a  court  to  be  holden  at  on 

the  day  of  186    ,  at  the  hour  of  in  the  noon,  to 

answer  the  plaintiff  why  possession  of  a  certain  situate  at 

should  not  be  given  up  to  the  plaintiff,  by  reason  of  the  rent  payable  in 
respect  thereof  by  you  being  half  a  year  in  arrear,  and  the  plaintiff  having 
right  by  law  to  re-enter  for  the  nonpayment  thereof. 

If  you  shall  pay  to  the  registrar  the  rent  in  arrear,  and  the  costs  of  this 
action,  as  stated  at  the  foot  of  the  summons,  five  clear  davs  before  the  day 
you  are  required  to  appear  to  this  summons,  this  action  will  cease. 

And  take  notice,  that  if  you  do  not  pay  such  rent  in  arrear  and  costs,  or 
appear  at  the  said  court,  and  show  cause  why  possession  of  the  said 
should  not  be  recovered  against  you,  you  may  be  ordered  by  the  court  to 
give  possession  of  such  premises  to  the  plaintiff,  and  that  if  such  order  be 
not  obeyed  a  warrant  may  issue  to  give  possession  to  the  plaintiff. 

Dated  this  day  of  186    . 

Registrar  of  this  court. 
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CofCi  of  this  tummoiM 


At  bottom  qf  iuwumons. 
Take  NoTicB.~Tf  the  plaintiff  in  this  action  be  not  yonr  i 
landlord,  toc7  must,  upon  being  served  with  this  sommona,  or  if  this  sm- 
mons  shall  come  to  your  knowledge,  forthwith  give  kottce  thereof  ts 
your  IMMEDIATE  LANDLORD,  and  if  you  do  NOT  give  snch  notice  yoa  vifl 
be  liable,  under  section  53  of  19  &  20  Vict.  c.  108,  to  forfeit  to  yoor  inae- 
diate  landlord  three  tears*  rackrent  of  the  premiaes  held  by  yon  of 
him,  in  respect  of  which  the  summons  shall  have  issued. 


19  &  20  Vict.  No.  123.  Order  for  Reooveiy  of  Tenemeat. 

c.  108,  ss.  60  Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  ofdend, 

*^  that  the  defendant  do  give  to  the  plaintiff  possession  of  a  certain  house  [or 

wtessuage  with  appurtenancti,  or  part  qf  a  certain  bouse,  or  ma  tke  cam  maf 
be],  situate  at  forthwith  [or  on  the  day  of  ],  and  it  it 

adjudged  that  the  plaintiff  do  recover  against  the  defendant  the  ma  of 
£  for  rent  [or  mesne  profits]  [or  for  rent  and  mesne  pr^u]  sad 

£  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  die  eovt 
the  sum  [or  sums]  above-mentioned  on  or  before  the  day  of 

186    . 
To  the  defendant. 

Take  Notice. — That  if  you  do  not  give  such  possession  a  warrast  may 
issue  requiring  the  bailiff  of  the  court  to  give  possession  of  the  sakl 
to  the  plainti^  and  to  levy  the  sum  above  mentioned,  together  with  farther 
costs. 

19  &  20  Vict.  No.  124.  Warrant  for  gmng  Pesseesion  of  Tenement 

c.  108,  ss.  «0—      Whereas  at  a  court  holdeo  at  on  the  day  of  IM    .  it 

^**  was  ordered  by  the  court,  that  the  defendant  should  give  the  plaintiff  pos- 

aession  of  a  cerUin  [at  in  summon*']  situate  at  [and  that  He  ^Isiif^f 

ehomld  reeoter  against  the  d^endant]  the  sum  of  £  for  rent  [or  mesac 

profits]  [or  rent  and  mesne  profits]  and  costs. 

And  whereas  the  defendant  has  not  obeyed  the  said  order: 
These  are  therefore  to  authorize  and  require  you  to  forthwith  give  posses- 
sion of  the  said  hereinbefore  mentioned  premises  to  the  plaintiff: 

And  these  are  therefore  further  to  require  and  order  yon  fbr^with  to 
make  and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  de- 
fendant, wheresoever  they  may  be  found  within  the  district  of  this  cvnrt 
(excepting  the  wearing  apparel  and  bedding  of  the  defendant  or  his  lamit, 
and  the  tools  and  implements  of  his  trade,  if  any,  to  the  Taloe  ef  fve 
pounds)  the  said  sum,  and  the  costs  of  this  warrant  and  ezecvtiea ;  aad 
also  to  seize  and  take  any  money  or  bank  notes  ( whether  of  the  bank  of 
England  or  any  other  bank),  and  any  cheques,  bills  of  exchange^  proois- 
sor^  notes,  bonds,  specialties,  or  securities  for  money,  of  the  dewadant. 
which  may  be  there  found,  or  such  part  or  so  much  thereof  as  may  be  saf- 
ficient  to  satisfy  this  execution  and  the  costs  of  making  and  exeewtii^  the 
tame,  and  to  pay  the  amount  so  levied  to  the  registrar  of  this  cocnt,  sod 
make  return  of  what  you  have  done  under  this  warrant  immediate  open 
the  execution  thereof. 
Given  under  the  seal  of  the  court,  this  day  of  186    . 

By  the  court. 

Registrar  of  the  i 
To  the  high  bailiff  of  the  said  court. 
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Rent  [or  mesne  profits]  [or  rent  and  mesne 
profits]         •••.,•• 

CosU 

Poundage  for  issuing  this  warrant    . 

Total  amount  to  be  levied 
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£  «.  d. 


NoTics. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  thev  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  re<|uest  of  the  defendant 

Application  was  made  to  the  registrar  for  thia  warrant  at  minutes 

past  tne  hour  of  in  the  noon  of  the  day  of  186    • 


No.  125.  Summons  in  Ejectment.  <0  &  <1  Vict. 

No.efnaiot.      c.l42,s.ll. 
In  the  county  court  of  holden  at  •  Jtafe,  224. 

(Soak)  Between  A.  B.,  C.  D.  and  E.  F.,  plaintiffs, 

[Addrostetf  dgscripthns,'} 
and 
G.  H.,  I.  J.  and  R.  L.,  defendants. 
[Addr$*tet,  deter ipiiont.'] 
You,  the  above-named  defendants,  and  all  persons  entitled  to  defend  the 
possession  of  the  property  described  in  the  statement  hereunto  annexed, 
situated  in  the  parish  within  the  district  of  this  court,  to  the  possession 
whereof  the  above-named  plaintiffs,  some  or  one  of  them,  claim  to  be  [or 
to  have  been  on  and  since  the  day  of  186    ]    entitled*  and  to 

eject  all  other  persons  therefrom,  are  hereby  summoned  to  appear  at  a 
county  court  to  be  holden  at  on  the  day  of  18o    ,  at  the 

hour  of  in  the  forenoon,  to  defend  the  said  property,  or  such  part 

thereof  as  you  may  be  advised. 

And  take  notice,  that  unless  you  appear  judgment  will  be  given,  and  you 
turned  out  of  possession. 
Dated  the  day  of  186    . 

Registrar  of  the  court. 
To  the  defendants. 

£       s.      d. 
Costs  of  this  summons     .  • 

At  bottom  rftummont. 
Take  Notice.— If  you  the  defendants,  or  any  of  you,  be  only  tenants  of 
the  property  or  some  part  thereof,  tod  must,  upon  being  served  with  this 
summons,  or  if  this  summons  shall  come  to  your  enowledoe,  forthwith 
QiVE  NOTICE  thereof  to  your  immediate  landlord  or  his  bailiff  or  receiver, 
and  if  you  do  not  give  such  notice  you  will  be  liable,  under  section  209  of 
15  &  16  Vict,  c  76,  to  forfeit  to  your  landlord  three  tears'  rackrent 
of  the  premises  demised  to  you  or  holden  in  your  possession  of  him,  in 
respect  of  which  diis  summons  has  issued. 
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No.  126.  Notice  of  Withdrawal  of  Action  as  to  the  Whole  or 
Part  of  Property. 

Tmke  notice,  that  I  the  aboTe^named  plaintiff  will  not  proceed  is  tka 
action  [or  in  respect  of  that  portion  of  the  property  hereinafter  deieribed; 
that  ia  to  say,  here  describe  ike  taid  portion  vpropertf^, 

PbiBti£ 


No.  127.  Notice  in  Ejectment  that  a  Person  not  originally  madf 
a  Defendant  will  appear  and  defend. 

itn/e,  228.  Take  notice,  that  M.  N.  has  filed  the  affidavit,  a  copy  of  which  b  ber?- 

unto  annexed,  and  that  by  leave  of  the  registrar  he  will  appear  at  tbe  tiiil 
as  a  defendant. 
To  the  plaintiffs. 


BmJU,  229.  No.  128.  Notice  in  Ejectment  that  a  Defendant  will  limit  hb 

Defence  to  part  of  the  Property. 

Take  notice,  that  the  above-named  defendant  K.  L.  will  at  the  triiloT 
this  action  limit  his  defence  to  a  part  only  of  the  property  meotiooed  io  tb« 
suteroent  annexed  to  the  summons ;  that  is  to  say,  \kert  detaik  tk  f^t 
to  which  the  defence  i»  liwuted  with  reasonable  certtuMiy}. 

To  the  registrar  of  the  court 
and  to  the  plaintiffs. 


No.  129.  Judgment  in  Ejectment  for  all  the  Phdntife  fortbe 
whole  Property. 

Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  it  adjndftd 
•  The  day  on  that  the  plaintiffs  were  on  the  •  day  of  1<^      and  stOl  ire 

which  the  sum-  entitled  to  the  possession  of  the  property  mentioned  in  the  statemeot  is- 
mons  issued,  or  nexed  to  the  summons  in  this  action ;  that  is  to  say,  [describe  the  pnfertf 
the  day  suted  as  set  out  in  the  statement]  ;  and  it  is  ordered,  that  die  defeodantf  c^  gi" 
in  the  summons  the  plaintiffs  possession  of  the  said  above-mentioned  property  fortfawitfa  [»f 
on  which  the       on  the  clay  of  ]  ;  and  it  is  adjudged  that  the  plaiotifii  do  reconr 

title  of  Plain-     against  the  defendants  the  sum  of  £  for  costs, 

tiffs  accrued.  And  it  is  ordered,  that  the  defendants  do  pay  to  the  registrar  of  this  oosn 

the  sum  above  mentioned  on  or  before  the  day  of  186   . 

To  the  defendants. 

Take  notice,  that  if  possession  be  not  given  and  payment  made  as  ibo^ 
ordered,  a  warrant  may  issue  requiring  the  bailiff  of  the  court  to  give  prt* 
session  of  the  said  property  to  the  plaintiffs,  and  to  levy  the  nun  abort 
mentioned,  together  with  further  costs. 


No.  130.  Judgment  in  Ejectment  for  all  the  Plaintiffi  forFut 
of  the  Property  against  one  of  the  Defendants,  and  for  ^ 
other  Defendants  as  to  the  Residue  of  the  Property. 

Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  it  adjiMi|C» 
that  the  plaintiffs  were,  on  the  day  of  186    ,  and  still  are  «- 

titled  to  the  poasession  of  part  of  the  property  mentioned  in  the  »«>^*'^ 
annexed  to  the  summons  in  this  action ;  that  is  to  say,  [describe  thep^^ 
plaintifs  are  adjudged  entitled  fo],  and  for  which  part  the  defendant  C.  H 
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defended  separately ;  but  that  the  plaintiffs  were  not  nor  are  entitled  to  the 
possession  of  the  residue  of  the  property  described  in  the  statement  an- 
nexed to  the  summons,  for  which  the  defendants  1.  J.  and  K.  L.  defended ; 
and  it  is  ordered,  that  the  defendant  O.  H.  do  give  the  plainti£fs  possession 
of  the  said  part  of  the  said  property,  for  which  the  said  G.  H.  defended 
separately,  forthwith  [or  on  the  day  of  186    ] ;  and  it  is  ad- 

judged that  the  plainti£fs  do  recover  against  the  defendant  G.  H.  the  sum 
of  £  for  costs,  and  that  the  defendants  I.  J.  and  K.  L.  do  recover 

against  the  plaintiffs  the  sum  of  £  for  costs. 

And  it  is  ordered,  that  the  defendant  G.  H.  do  pay  the  said  sum  of  £ 
and  the  plaintiffs  the  said  sum  of  £  to  the  registrar  of  this  court,  on 

or  before  the  day  of  186    . 

To  the  defendant  G.'H.  and  to  the  plaintiffs. 

Take  notice,  that  unless  possession  be  given  and  payment  made  as  above 
ordered  a  warrant  or  warrants  may  issue,  requiring  the  bailiff  of  the  court 
to  give  possession  of  the  said  property  to  the  plaintiffs,  and  to  levy  the  sums 
above  mentioned  from  the  parties  ordered  to  pay  the  same  respectively, 
together  with  further  costs. 


No.  131.  Judgment  in  Ejectment  for  one  of  the  Plaintiffs  for 
all  the  Property  against  all  the  Defendants. 

Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged 
that  the  plaintiff  A.  B.  was,  on  the  day  of  186    ,  and  still  is, 

entitled  to  the  possession  of  the  property  mentioned  in  the  statement  an* 
nexed  to  the  summons  in  this  action  ;  that  is  to  say,  [detcrihe  th$  property 
at  set  out  in  the  statement  annexed  to  the  summons']  ;  and  it  is  ordered,  that 
the  defendants  do  give  the  plaintiff  A.  B.  possession  of  the  said  above-men- 
tioned property  forthwith  [or  on  the  day  of  ],  and  it  is  adjudged 
that  the  said  plaintiff  A.  B.  do  recover  against  the  defendants  the  sum  of 
£           for  costs. 

And  it  is  ordered,  that  the  defendants  do  pay  to  the  registrar  of  this 
court  the  sum  above  mentioned,  on  or  before  the  day  of  186    • 

To  the  defendants. 

Take  notice,  that  unless  possession  be  given  and  payment  made  as  above 
ordered  a  warrant  may  issue,  requiring  the  bailiff  of  the  court  to  give  pos- 
session of  the  said  property  to  the  plaintiff  A.  B.,  and  to  levy  the  sum 
above  mentioned,  together  with  further  costs. 


No.  132.  Judgment  in  Ejectment  for  Plaintiff  whose  Title  has 
expired  before  Trial. 

No.  of  Plaint.       Rule,  233. 
In  the  county  court  of  holden  at 

{Seal,)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant. 
Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged 
that  the  plaintiff  was  on  the  day  of  186    ,  and  thence  until  and 

at  the  time  of  the  entry  of  the  plaint  and  of  the  service  of  the  summons  in 
this  action,  entitled  to  the  possession  of  the  property  mentioned  in  the  state- 
ment annexed  to  the  summoos  in  this  action  ;  that  is  to  say,  [here  describe 
the  property  as  set  out  in  the  statement] ,  but  his  title  to  the  same  has  since 
that  time  and  before  this  day  expired  ;  and  it  is  further  adjudged  that  the 
plaintiff  do  recover  against  the  defendant  the  sum  of  £  for  costs. 

And  it  is  ordered,  Uiat  the  defendant  do  pay  the  registrar  of  this  court  the 
sum  above  mentioned  on  or  before  the  day  of  186     . 

Given  under  the  seal  of  the  court,  this  day  of  186    . 

By  the  court, 
To  the  defendant.  Registrar  of  the  court. 
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Na  133.  Judgment  in  EjectmenI  for  Defoidaiii 

Upon  bearing  this  cause  at  a  coun  holdea  this  day,  it  it  adjudged  ttA 
the  plaintiff  was  not,  on  the  day  of  186    ,  nor  theocc  hiibeno 

hath  been  nor  is  he  now  entitled  to  the  pesscaaion  of  the  property,  or  of 
any  part  of  the  property  mentioned  in  the  statement  annexed  to  die  «»- 
■aoB  in  this  action ;  that  is  to  say,  [here  detcrUe  the  properly  uutmAk 
Ha  ■laftrwiiif]  ;  and  it  k  further  adjudged  that  judgment  be  estend  for  die 
defendant  \^or  that  judgment  of  noasuit  be  entered],  and  that  die  ddo^t 
do  recover  against  the  plaintiff  the  sum  of  it  ^  costs. 

And  it  is  ordered,  that  the  plaintiff  do  pay  the  saase  to  Ae  Rgiitnff  of 
this  court  on  or  before  the  day  of  186    • 

To  the  plaintiff. 


No.  134.  Judgment  in  Ejectaent  for  Defimduit^g  Coflte  wkre 
Plaintiff  does  not  appear. 

Bukt  284.  Whereas  the  plaintiff  has  not  appeared,  either  by  himself;  his  tttonc;  or 

agent,  at  the  court  holden  this  day,  being  the  day  appointed  for  die  ttiil  of 
this  cause,  and  the  defendant  has  appeared  in  person  [or  hj  bis  itienef  a 
agent],  it  is  therefore  adjudced  that  the  cause  be  strack  out,  and  tbt  tke 
defendant  do  recover  from  the  plaintiff  the  sum  of  £  for  coits. 

And  it  is  ordered,  that  the  plaintiff  do  pay  the  same  to  die  ie|iitnr  4, 
this  court  on  or  before  the  day  of  186    . 

To  the  plaintiff. 

No.  135.  Heading  and  Conclosion  for  Special  Case  in 
Ejectment 
RuU,2l^  NaofPlii«. 

In  the  county  court  of  holden  at 

(&a/.) 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
Whereas  an  action  of  ejectment  was  commenced  by  the  plaindffif^ 
the  defendant,  and  is  still  pending  in  this  court  for  the  recovcfyofl^ 
deaeribt  the  property  sought  to  be  recovered  as  set  out  m  the  statewm9i  vsettt 
to  the  summons],  and  the  parties  have  agreed  upon  the  facts;  now,  bj iea" 
of  the  registrar,  they  state  for  the  opinion  of  the  court  the  foUoving 

Case. 
IHere  set  out  th*  facts,  and  any  deeds  or  documents^  or  so  muA  tkn^  " 
may  be  material^  numbering  each  paragraph  rf  the  case  as  in  an  ^fdssH*  i*^ 
conclude  thus :] 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recofer  tk* 
whole  or  part  of  the  property,  then  judgment  shall  be  given  according!;  ^ 
the  plaintiff  with  cosu  ;  but  if  the  court  shall  be  of  a  contrary  opioiott,  ^ 
judgment  shall  be  entered  for  the  defendant,  or  judgment  of  i 
be  given,  with  costs,  as  to  the  court  shall  aeem  fit. 

A.  B.,  plaintiff, 

or 
IB,,  F.,  plaindff*s  attorney. 

C.  D.,  defendant, 

or 
G.Hn  defendant's  attorney. 
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No.  136.  Warrant  of  Execution  in  Ejectment  for  Possession 
and  Costs. 

Whereas  at  a  court  holden  at  on  the  day  of  186     ,  it  AnI^,  286, 2S7^ 

was  adjudged  that  the  plaintiffa  were  on  the  day  of  186    ,  and 

still  are  entitled  to  the  possession  of  the  property  mentioned  in  the  state- 
ment annexed  to  the  summons  in  this  action;  that  is  to  say,  [deaerih€  tkt 
property  at  set  out  in  the  statement]  ;  and  it  was  ordered,  that  the  defend^nti 
should  give  the  plaintiffs  possession  of  the  said  above-mentioned  property 
forthwith  [or  on  the  day  of  ],  and  it  was  acj^udged  that  the 

plaintiffs  should  recover  against  the  defendants  the  sum  of  £  for 

coats;  and  it  was  ordered,  that  the  defendants  should  pay  the  said  sum  to  the 
ifgbtrar  of  this  court  forthwith  [or  on  the  day  of  ]: 

And  whereas  the  defendants  have  not  obeyed  the  said  order :  These  are 
therefore  to  authorize  and  require  you  to  forthwith  give  possession  of  the 
said  hereinbefore  mentioned  property  to  the  plaintiff:  and  these  are  there- 
fore further  to  require  and  order  you  forthwith  to  make  and  levy  by  distress 
and  sale  of  the  goods  and  chattels  of  the  defendant,  wheresoever  they  may 
be  found  within  the  district  of  this  court  (excepting  the  wearing  apparel 
and  bedding  of  the  defendant  or  his  family,  and  the  tools  and  implements 
of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  said  sum  and  the  costs 
of  this  warrant  and  execution ;  and  also  to  seize  and  take  any  money  or 
bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank),  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or 
securities  for  money,  of  the  defendant,  which  may  be  there  found,  or  such 
part  or  so  much  thereof  as  msy  be  sufficient  to  satisfy  this  execution  and 
the  costs  of  making  and  executing  the  same,  and  to  nay  the  amount  so 
levied  to  the  registrar  of  this  court,  and  make  return  of  what  you  have  done 
under  this  warrant  immediately  upon  the  execution  thereof* 

To  the  high  bailiff  of  the  said  court. 


No.  137.  Special  Warrant  of  Execution  in  Ejectment  for  Pos- 
session and  Costs  where  one  of  several  Plaintiff  has  died 
after  Judgment  and  before  Execution  executed. 

Whereas  at  a  court  holden  at  on  the  day  of  186      ,  it 

was  adjudged  that  the  plaintiffs  were  on  the  day  of  186     ,  and 

still  are  entitled  to  the  possession  of  [describe  the  property  as  in  the  state- 
ment annexed  to  the  summons],  mentioned  in  the  statement  annexed  to  the 
summons  in  this  action,  and  it  was  ordered  that  the  defendants  should  give 
the  plaintiffs  possession  of  the  same  forthwith  [or  as  in  the  judgment]  ;  and 
it  was  adjudged  that  the  plaintiffs  should  recover  against  the  defendants  the 
sum  of  £  for  costs ;  and  it  was  ordered,  that  the  defendants  should  pay 
the  said  sum  to  the  registrar  of  this  court  forthwith  [or  as  ra  the  judgment]  : 

And  whereas  the  defendants  have  not  obeyed  the  said  order : 

And  whereas  C.  D.  one  of  the  plaintiffs  has  died  since  judgment  was 
given  and  before  execution  executed : 

These  are  therefore  to  authorize  and  require  yon  to  forthwith  give  pos- 
session of  the  said  hereinbefore  mentioned  premises  to  the  surviving  plain- 
tiffs A.  B.  and  E.  F.  on  behalf  of  themselves  and  of  the  legal  representatives 
of  the  deceased  plaintiff  C.  D.  And  these  are  therefore  further  &c.  [eoa- 
elude  as  in  No.  12^  nf  the  Forms  in  the  Schedule.] 
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No.  138.  Judgmeot  in  Ejectment  for  Plaintifrwb^^DefeDduit 
is  Joint  Tenant,  Tenant  in  Conunon,  or  Cofiarcener  with 
Plaintiff,  and  an  actual  Ouster  is  proved. 

Rmle,  2S9,  Upon  the  hearing  of  thit  caase  at  a  court  bolden  this  diy,  it  is  idja^ 

that  the  plaintiff  and  defendant  were  on  the  day  of  1£6    ,  ud 

still  are  entitled  to  the  joint  possession  of  the  property  meotioBed  is  tke 
statement  annexed  to  the  summons  in  this  action  as  joint  teoanti  \f  u 
tenants  in  common,  or  as  coparceners]  ;  that  is  to  say,  [daenbe  On  frwftrt} 
at  set  out  in  the  statement],  and  it  having  been  proved  to  the  sttislutiM  <tf 
the  court  that  the  defendant  did  before  the  comroencemeDtofthisactigQ 
actually  oust  the  plaintiff  from  the  possession  of  the  said  property,  asJ 
thence  hitherto  hath  kept  and  still  keeps  the  plaintiff  otuted  therefroo,  it 
is  adjudged  and  ordered  that  judgment  be  entered  ibr  the  pUioiiif^ud 
that  the  defendant  do  give  the  plaintiff  jointly  with  him  the  defendaot  pos- 
session of  the  said  above-mentioned  property  forthwith  [w  on  the 
day  of  ],  and  that  the  plaintiff  do  recover  against  the  defendiat  tbe 

sum  of  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrsrofdiiicosrt 
the  sum  above  mentioned  on  or  before  the  day  of  1S6   . 

To  the  defendant. 

Take  notice,  that  if  possession  be  not  given  and  payment  made  u  above 
ordered,  a  warrant  may  issue  requiring  the  bailiff  of  the  court  to  give  pos- 
session of  the  said  property  to  the  plaintiff  and  to  levy  the  warn  sbcre 
mentioned,  with  furtner  costs. 


No.  139.  Judgment  in  Ejectment  for  Defendant  where  Defead- 
ant  is  Joint  Tenant,  Tenant  in  Common,  or  Coparceffif 
with  the  Plaintiff,  and  no  actual  Ouster  is  proved. 

Rmht  2S9.  Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  i^o^ 

that  the  plaintiff  and  the  defendant  were  on  the  day  of         I8(   • 

and  still  are  entided  as  joint  tenants  [or  as  tenants  in  common,  or  ts  eojar* 
ceners]  to  the  joint  possession  of;  that  is  to  say,  [describe  the  prsftrtf  «  "^ 
out  in  the  statement]  ;  and  it  not  having  been  proved  to  the  satioficdoaof  ^ 
court  that  the  defendant  has  actually  ousted  the  plaintiff  from  the  po8M»- 
sion  of  the  said  property  or  of  any  part  thereof,  it  is  adjudged  sod  or^^ 
that  judgment  be  entered  for  the  defendant,  and  that  the  defeodut^ 
recover  against  the  plaintiff  the  sum  of  £  for  costs. 

And  it  is  ordered,  that  the  plaintiff  do  pay  to  the  registrar  of  this  eo* 
the  sum  above  mentioned  on  or  before  the  day  of  186   . 

To  the  plaintiff. 


No.  140.  Order  m  Ejectment  for  the  Substitution  of  theHar 
or  other  Representative  of  a  sole  Plaintiff  who  dies  brf^ 
the  Return  Day  for  such  deceased  Plaintiff  and  for  ^ 
Continuation  of  the  Action  in  the  name  of  the  Her  ^ 
other  Representatiye. 

JRule,  242.  Upon  reading  the  affidavit  of  E.  F.  and  upon  hearing  the  attorneys  «fi^ 

said  £.  F.  and  of  the  defendant,  and  it  appearing  to  the  court  tltfi  ^ 
plaintiff  A.  B.  died  on  the  day  of  now  last  past,  and  rioce  t^ 

commencement  of  this  action,  and  that  the  said  C.  F.  is  the  heir-at-bi^ 
the  said  A.  B.,  and  as  such  heir  entitled  to  whatever  esute  or  intereit'' 
said  A.  B.  had  in  the  property  sought  to  be  recovered  in  this  action  [rt^ 
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the  said  E.  F.  ii  entitled  as  devisee  under  the  will  of  the  said  A.  B.  to 
whatever  estate  or  interest  the  said  A.  B.  had  in  the  property  sought  to  be 
recovered  in  this  action,  or  tu  the  case  may  be"],  it  is  ordered  that  the  name 
of  the  said  E.  F.  as  heir-at-law  [or  as  devisee  under  the  will,  or  aa  the  ease 
wuiy  he]  of  A.  B.  deceased  be  substituted  in  the  proceedings  in  this  action 
for  the  name  of  the  said  A.  B.  deceased  as  plaintiff  in  this  action,  and  that 
the  said  E.  F.  be  at  liberty  to  continue  this  action  in  his  own  name  as  plain- 
tiff, and  to  proceed  therein  as  if  he  had  been  originally  the  plaintiff  therein, 
and  that  the  said  E.  F.  do  pay  to  the  registrar  of  this  court,  on  or  before 
the  day  of  186    ,  the  sum  of  £  for  the  costs  occasioned 

to  the  defendant  by  this  application,  and  that  the  trial  of  this  action  be 
forthwith  proceeded  with  [or  be  adjourned  to  the  day  of  186    . 

To  the  defendant, 

N.B. — In  explanation  of  this  form  it  may  be  mentioned  that  after  the 
amendment  the  title  of  the  cause  will  stand  thus  :— 


Between  E.  F.  (the  heir-at-law  of  A.  B.  the  )  ^i.;«»;<p 
original  plaintiff,  deceased)  . .         J  ?»"»"«»' 

and 

CD defendant 

Or, 
Between  E.  F.  (devisee  under  the  will  of  A.  B,,\  ^u*  .•/» 
the  original  plaintiff,  deceased       . .         /  P*"*^""^' 


and 
CD defendant 


No.  141.  Order  in  Ejectment  for  the  substitution  of  the  Heir  or 
other  Representative  of  one  of  several  Plaintiffi  who  dies 
before  the  Return  Day  for  such  deceased  Plaintiff,  and  for 
the  continuation  of  the  Action  in  the  Names  of  the  sur- 
viving Plaintiff  and  of  the  Heir  or  other  Representative  of 
the  deceased  Plaintiff. 

Upon  reading  the  affidavit  of  K.  L.,  and  upon  hearing  the  attorneys  of  Rule,  242. 
the  said  K.  L.  and  of  the  defendants,  it  appearing  to  the  court  that  the 
plaintiff  C  D.  died  on  the  day  of  now  last  past,  and  since  the 

commencement  of  this  action,  and  that  the  said  K.  L.  is  the  heir-at-law  [or 
Of  the  eate  may  be"]  of  the  said  C  D.,  and  as  such  heir  [or  ae  the  ease  may 
be]  is  entitled  to  whatever  estate  or  interest  the  said  C  D.  had  in  the  pro- 
perty sought  to  be  recovered  in  this  action ;  it  is  ordered,  that  the  name  of 
the  said  R.  L.  as  heir  at  law  [or  as  the  case  may  be]  of  C.  D.  deceased  be 
substituted  in  the  proceedings  in  this  action  for  the  name  of  the  said  C  D. 
deceased  as  one  ofthe  plaintiffs,  and  that  the  action  be  continued  and  pro- 
ceeded with  in  the  names  A.  B.  and  K.  L.  as  plaintiffs  as  if  the  said  A.  B. 
and  K.  L.  had  been  originally  the  plaintiffs  therein,  and  that  the  said  K.  L. 
do  pay  to  the  registrar  of  this  court  on  or  before  the  day  of 

186    ,  the  sum  of  £  for  the  costs  occasioned  to  the  defendants  by 

this  application,  and  that  the  trial  of  this  action  be  forthwith  proceeded  with 
[or  be  adijoumed  to  the  day  of  186    ]. 

To  the  defendants. 


P.N.  p  p 
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Jtulf,  242.  No.  142.  Judgment  in  Ejectment  for  snbstitoted  Plunti£ 

NA-OTPtaBL 

In  the  county  court  of  holden  at 

(StmL) 

Between  E.  F.,  the  heir-at-law  of  A.  B.  [the  migkml 

pUmtif]  deeetmtd  pStiiit^ 

aivi 

CD AdtaduL 

Or, 
[Betireen  E.  F^  deviiee  under  the  will  of  A.  B.,  dM 

original  plainti^  deceased  .  •         •  •    plnitil( 

and 

CD ^AaiuL) 

Whereas  the  plaintiff  A.  B.  died  after  the  coBsaieBcemcnt  of  thii  actiDi, 
and  before  the  return-day  of  the  summona  therein*  and  by  an  order  ef  die 
court  made  this  day  [or  on  the  day  of  last]  it  wu  ariad, 

amongst  other  things  that  die  name  of  the  said  E.  F.,  as  heir-^bv  of 
A.  B.  deceaaed,  should  be  substituted  in  the  proceedings  in  this  ictkQ  far 
the  name  of  the  said  A.  B.  deceased  as  plaintiff,  and  that  the  scuoa  sMd 
be  continued  in  the  name  of  the  said  E.  F.  as  plaintiff  as  altfcttid: 

Aow,  upon  the  hearing  thereof  at  a  court  holden  this  day,  it  if  adljii^ 
Aat  the  said  A.  B.  on  the  day  of  186    ,  and  thenee  util  the 

day  of  his  death,  was  entitled,  to  the  possession  of  the  property  mestkHMd 
in  the  statement  annexed  to  the  summons  in  this  action ;  that  is  to  i^. 
[describe  the  property  as  set  omt  in  the  statement]  ;  and  that  the  ssid  plust^ 
E.  F.  is  the  heir-at-law  of  the  said  A.  B.,  and  as  such  heir  becaoe  oo  tbc 
death  of  the  said  A.  B.  and  still  is  entitled  to  the  possesaioD  of  tk  nid 
above-mentioned  property;  and  it  is  ordered,  that  the  defeodsnt  dofi»« 
the  plaintiff  E.  F.  possession  of  the  said  above-mentioned  property  fivtk* 
with  [or  on  the  day  of  186     ],  and  it  is  a4judg«d  thit  tk 

plaintiff  B.  F.  do  recover  against  the  defendant  the  sum  o(  £       yttf^'- 
And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  thiscMiR 
the  sum  above  mentioned  on  or  before  the  day  ot^         186   . 

Given  under  the  seal  of  the  court,  this  day  of  185    . 

By  the  courti 

R^star  of  die  oMit 
To  the  defendant 

Take  notice,  that  if  poaseesion  be  not  given  and  pajrment  msde  as  iken 
ordered  a  warrant  may  issue  requiring  the  bailiff  of  the  cooit  iDfi*e;«»- 
session  of  the  said  property  to  the  plaintiff^  and  to  levy  the  sum  aboTS  bks- 
tinned,  together  with  further  costs. 

[N.B.~(^£.  P.  be  etUitUd  ae  devisee  under  the  tpUl  rf  J,  B^  ibs  srigisd 
plaintiff,  or  (fA,  B.  be  ome  rf  several  Joint  plaksi^ffsj  the  aheneftm  md  he 
altered  aecordinglyJ] 


No.  143.  Judgment  in  Ejectment  for  surviving  and  sabetitate^ 

Plaintiff. 

NaofPhMBt. 
Rale,  248.  In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.  and  K.  L.,  the  heir-at-law  of  C.  D.  (one  of)  niuiiti& 
the  original  plaintiffs)  deceased  . .         •.  j  P***^^ 

and 

E.  F.andO.  H defestoi. 

Whereas  one  of  the  plaintiffs,  C  D.,  died  after  the  commeooemeot  d 
this  action  and  before  the  return-day  of  the  summons  therein^  iodbjss 
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order  of  this  court  made  this  day  [or  on  the  day  of  last]  it  was 

ordered  (amongn  other  things)*  that  thr  tmmt  of  the^and  **  K.  L«  is'heir. 
«t-law  of  G.  D^  deceased"  should  he  substituted  in  tiie  proceedings  iti  this 
action  for  the  name  of  C.  D.  deceased,  together  with  the  name  of  A.  B.  as 
plaint!^  and  that  the  action  should  be  continued  in  the  names  of  the  said 
A.  B.  and  K.  ^  as  plaintiffs  as  aforesaid. 

Now,  upon  the  heaHng  thereof  at  A  court  this  day  holiden  it  Tk  it^udged 
that  the  said  A.  B.  and  C.  D.  deceased  were  on  the        day  of  18^'    , 

and  thence  until  the  day  of  the  dedth  of  the  ^d  C.  D.  entitled  to  the  pos- 
session  of  [describe  the  property  ae  t'H  the  statement  annexed  to  the  summons] 
mentioned  in  the  statement  ahhes^ed  to  thte  Emmons  in  this  action ;  and 
that  the  said  plaintiff*  K.  L.  is  the  heir.at-laW  of  the  said  C.  D.  deceased ; 
and  that  on  the  death  of  the  saidC.  I>.  the  saiid  A*  R.  and  R.  L.  bebarfie 
amd  8t4ll  are  entitled  to  the  possession  of  the  pn>|Mrty  ib  the  said  statement' 
mentioned;  and  it  is  ovderecT  that  the  defendants  do  give  the  plaintiffii  A.  B\ 
and  K.  L.  possession  of  the  property  above  mentioned  and  desoribed'foftli>- 
with  [or  on  the  day  of  186    ] ;  and'itis  adjudged' that  thr 

platntifik  A.  B*  and  K.  L.  do  reooYer  againev  the-  defendants  the'  mivA-  of 
£  fbr  costs^ 

And  it  i»  ordered,  that  the  defendants  do  pay  to- the  registrai*  of  this  court 
the  sum  above  mentioned  onoT  befbre^the  day  of  1*96    . 

Given*  under  the  seal  of  the  court;  thie  day  of  180    . 

By  the  courtl 
To  the  defendants.  Registrar  of  the  odttrt^ 

[ff  K,  iLbe  enHtled  as  devisee  under  the  will  qf  C,  D,  one  qf  the  original 
plaintiffs  f  this  form  must  be  altered  aceor^UnglyJ] 


N0..14C  Older  in  I^eotin^tv  giving  Lea^d  ta  a  Part^rdldm'- 
ing  the  Fit^iert}^  on  the  DesJh  of  Demandant,  who  dies 
before  the  Betum  Day,  to  appear  and  defend  in  the  Plaee 
of  such  deceased  Defendant. 

Upon  reading  the  affidavit  of  E.  F.,  and  upon  hearing  the  attorneys  ot  Rule,  247. 
the  said  E<  F.  and  of  the  plaintiff;  and  it  appearing  to  the  court  that  the 
defendant  has  died  since  the  commencement  of  the  action,  and' that  upon 
the  death  of  the  defendant  the  said  E.  F.  became  entitled  to  whatever 
estate  or  interest  the  defendant  C.  D.  had  in  the  property  sought  to  be 
recovered  in  this  action  ;  it  is  ordered,  that  the  said  E.  F.  be  at  liberty  to 
appear  and  defend  the  said  property  above  mentioned  and  described  in  the 
place  of  the  said  C.  D.  deceased,  and  that  the  name  of  the  said  E.  F.  be- 
substituted  for  that  of  the  said  C  D.  deceased,  as  defendant  in  the  proceed- 
ings in  this  action,  and  that  this  action  be  continued  as  if  the  said  E.  F'. 
had  been  originally  made  defendant  therein;  and  that  the  said'E!.  F.  do 
pay  to  the  registrar  of  this  court  on  or  before  the  day  of  186    , 

the  sum  of  £  for  the  costs  occasioned  to  plaintiff*  by  this  application, 

and  that  the  trial  of  this  action  be  forthwith  proceeded  with  [or  be  ad- 
journed to  the  day  of  186    ]. 

To  the  plaintiff*. 

[N.B.— In  exi>lanation  of  this  form  it  may  be  mentioned,  that  after  the 
amendment  the  title  of  the  cause  will  sUnd  thus : — 
Between  A.  B;,  plaintiff; 
and 
E.  F.  (substituted  for  C.  D.,  deceased),  defendant, 
and  all  the  subsequent  proceedings  will  he  against  E.  F.  as  if  he  had  been 
originally  defendant.] 

Pp2 
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No.  146.  SommoDS  in  Ejectment  in  the  Nature  of  &  Scire 
Facias  for  Costs  against  the  RepresentatiTe  of  &  deensed 
Defendant. 

NaofPlaisL 
Rukf  148.  In  the  county  court  of  holden  at 

{SutL)  Between  A.  B.,  pUintifi; 

[Addrett,  de$aipti9ti,'\ 
and 
E.  F.,  defendant, 
[Addreu,  dtteriptiom}. 
Whereas  the  plaintiff,  at  a  court  holden  at  on  the         dty  of 

186  ,  obuined  a  judgment  against  C.  D.  of  [mamt,  addrttt,  tad  itseriftm 
rf  C.  D.],  for  the  recovery  of  the  possession  of  \ken  dneribe  tht  pnpvtf  a 
in  tJu  Judgnunt},  and  for  the  sum  of  £  for  costs,  which  jodgoeet 

remains  unsatisfied  so  far  as  relates  to  the  said  costs ;  and  wherest  the  s^ 
C.  D.  has  since  died,  and  you  are  his  executor  lor  tiaU  etktr  Ttpn$aUm 
chttraeter'i,  you  are  hereby  summoned  to  appear  at  a  court  to  be  boidcs  it 

on  the  day  of  186    ,  at  o'clock  in  tbe 

noon,  to  show  cause  why  judgment  should  not  be  entered  up  igiioayoo 
at  the  suit  of  the  plaintiff  on  the  judgment  so  obtained  for  tbe  aid  nm  of 
£  for  costs,  and  why  execution  &ould  not  issue  thereon  fcr  tlie  vme. 

To  the  defendant 

£       *.       d. 
Due  on  judgment  for  costs 
[K.B. — Judgmentt  can  eatUy  he  framed  from  the  ordinary  form  rfjnigmat 
on  scire  facioi  eummont,"] 


No.  146.  Judgment  in  Ejectment  forPlaintiffwhohaa  withdrawa 
the  Action  as  to  Part  of  the  Property. 

Rule  251.  Whereas  the  plaintiff  has  withdrawn  this  action  as  topsrt  of  Uiepwpaty 

'       *  mentioned  in  the  statement  annexed  to  the  summons  in  this  sctioa ;  thtfii 

to  say,  {^describe  the  part  tff  the  property  at  set  out  in  ptaintif*s  a»^\i  '^ 
the  action  has  proceeded  for  the  recovery  of  the  remainder  of  the  aid  pro- 
perty ;  now,  upon  the  hearing  thereof  this  day,  it  is  adjudged  that  die 
plaintiff  was  on  the  day  of  186    ,  and  still  is  entitled  to  ate 

possession  of  the  remainder  of  the  property  mentioned  in  the  stireBWit 
annexed  to  the  summons  in  this  action  ;  that  is  to  say,  IdescrUe  tke  "f*!^ 
derqfthe  property] ;  and  it  is  ordered,  that  the  defendant  do  give  the  p'*'"'^ 
possession  of  the  said  lastly  above-mentioned  property  forthwith  {tr  oon€ 
day  of  ] ;  and  it  is  ad|judged  that  the  plaintiff  do  recover  igaoat 

the  defendant  the  sum  of  £  for  costs : 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrsr  of  tWf  cwrt 
the  sum  above  mentioned  on  or  before  the  day  of  1^^   * 

To  the  defendant. 

[N.B.— !/•  the  Judgment  be  that  plaintiff  recover  part  omly  </  (hi  f*^ 
der  qf  the  property,  or  be  for  the  dtfendant,  this  form  must  be  ottered  •«*»* 
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No.  147.  Confession  in  Ejectment  by  Defendant  of  Plaintiff's 
Title  to  the  Property. 

No.  of  Plaint.      RmUt  258. 
In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
I,  the  above-named  defendant,  hereby  confess  and  admit  the  plaintiff's 
title  to  the  property  mentioned  in  the  statement  annexed  to  the  summons 
in  this  action,  and  sought  to  be  recovered  therein,  and  that  the  plaintiff  is 
entitled  to  the  immediate  possession  thereof 
Dated  this  day  of  186    . 

Defendant 
Siffned  by  the  defendant  in  the  presence  of 
To  the  registrar  of  the  court. 


No.  148.  Confession  in  Ejectment  bj  Defendant  defending 
separately  for  Part  of  the  Property  of  Plaintiff's  Title  to 
such  Part. 

No.  of  Plaint      Rid9,  354. 
lu  the  county  court  of  holden  at  • 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  E.  F.,  defendants. 
I,  C.  D.,  one  of  the  above-named  defendants,  defending  separately  for 
[hert  deteribe  the  part  for  which  C.  D.  d^endt],  being  part  of  the  property 
mentioned  in  the  statement  annexed  to  the  summons  in  this  action,  and 
for  which  no  other  person  defends,  do  hereby  confess  and  admit  the  plain- 
tiff's title  to  the  above-mentioned  part  of  the  said  property,  and  that  he  is 
entitled  to  the  immediate  possession  thereof. 
Dated  this  day  of  186    . 

C.  D.,  one  of  the  defendants. 
Signed  by  C.  D.,  one  of  the  defendants, 
in  presence  of  • 

To  the  registrar  of  the  court 


No.  149.  Judgment  in  Ejectment  for  Plaintiff,  where  a  De- 
fendant, defending  separately  for  Part  of  the  Property, 
admits  Plaintiff's  Title  to  such  Part,  and  the  action  pro- 
ceeds for  the  Recovery  of  the  Remainder  of  the  Property. 

Whereas  C.  D.,  one  of  the  defendants  defending  separately  for  the  [here  Xmle,  254. 
describe  the  part  for  which  C.  /).  drfenda]^  being  part  of  the  property  men* 
tioned  in  the  statement  annexed  to  the  summons  in  this  action,  and  for 
which  no  other  person  defends,  hath  confessed  and  admitted  the  plaintiff's 
title  to  the  said  part  of  the  said  property,  and  that  the  plaintiff  is  entitled 
to  the  possession  thereof;  and  whereas  the  action  has  proceeded  for  the 
recovery  of  the  remainder  of  the  said  property :  now,  upon  the  hearing 
thereof  at  a  court  holden  this  day,  it  is  adjudged  that  the  plaintiff  was  oa 
the  day  of  186    ,  and  still  is  entitled  to  the  possession  of  the 

remainder  of  the  property  mentioned  in  the  statement  annexed  to  the  sum- 
mons in  this  action ;  and  it  is  ordered,  that  the  defendant  C.  D.  do  give  the 
plaintiff  possession  of  the  said  [de$erihe  the  part  defended  by  C.  dT]  forth- 
with  [or  on  the  day  of  186    ],  and  that  the  defendant  E.  F. 
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do  give  the  plaintiff  potsessioa  of  the  laid  [iJbc  rtmaimigr  rfti»  priprrt}] 
Conbuckii  jOr  OD  Abe  dej  of  idS    ] ;  eni  it  ii  ad^udfed  Att 

the  plaintiff  do  recover  aga^iftt  the  defapdaat  C.  D.  the  torn  of  £         far 
coatSf  and  agrraat  the  defendant  E.  P»  the  sum  of  iC  for  costL 

And  it  18  ordered,  that  the  4^feiMUQts  do  req>ectiveh  pis  the  iwiaai 
above  mentioned  to  the  registrar  of  tliia  court  on  or  beiore  ttie         day  of 
186    . 
To  the  defendants. 

Take  notice,  that  unless  possession  be  given  and  payment  made  as  aboft 
ordered  a  warrant  asay  issue  rehiring  the  bailiff  or  the  eo«t  Is  giic  foi- 
aession  of  the  said  property  to  the  plaintiff,  aad  to  levy  the  soan  aksfe 
aaentioned,  together  widi  Airther  costs. 

Pi.B^-' If  the  Judgment  he  that  plainfif  recover  part  oaly  ^  (kt  rmdUir 
^the  property,  or  bejor  the  drfendmU,  the  abene fern  mntt  k dkni 
aecordinglg.'] 

No.  150.  Notice  in  Ejectment  by  Mortgagee  against  Mortgigw 
that  Defendant  has  paid  into  Court  a  Sum  of  Monej  for 
Principal,  Intereet,  luid  Costs. 

Jla^,  2M.  Take  notice,  that  the  defendant  has  paid  into  court  the  soni  of  i! 

as  being  all  that  is  due  for  principal  and  interest  upon  the  mof^pfe  ^ 
which  &8  action  is  brought,  and  for  costs  ;  and  further  take  notice,  that  if 
you  are  willing  to  aocept  the  said  sum  so  paid  into  court  yoo  ated  bk 
appear  on  the  return-day  of  {.the  summons ;  but  if  you  do  not  agree  ts 
accept  the  said  sum  so  paid  in  as  aforesaid,  you  should  appear  st  the  court 
on  that  day,  as  the  court  will  then  proceed  to  determine  wbecber  die  wd 
sum  pf£  so  paid  into  court  as  aforesaid  is  sufficient  ts  aatufyiB 

such  pripcipal,  interest,  and  c^iets  and  fees  aa  aforesaid,  and  will  b  tAet 
caae  make  such  order  in  the  matter  as  to  the  eourt  skaU  aeem  fit 
Dated  this  day  of  186    . 

RsgistrsrofdweoBit 

To  the  plaintiff 


No.  161.  Order  in  Ejectment  by  Mortgagee  against  Hortgigof 
(all  Money  due  for  Principal,  Interest  and  Coete  \»^ 
been  paid  into  Court)  upon  Plaintiii*  to  reconrey  to  ibe 
Defendant  the  Mortgaged  Property. 

Rule,  256.  T^her^^^  this  action  19  brought  to  recover  pos^eaaion  of  eertun  pnpfV 

mortgaged  by  the  defendant  to  the  plaintiff,  and  the  defendant  has  paid  (Bto 
eourt  the  sum  of  £  for  pripcipal,  interest,  afid  cof  ts  doe  upon  «  u 

respfct  of  the  said  mortga^re ;  now,  upon  the  hearing  dioeof  at  a  coot 
tl\if  d^y  bpldeni  the  plainuff  apt  appearing  [or  the  plahitiff  9ff*eBi  ts 
accept  the  ^id  sum  of  £  for  such  principal,  interest,  and  coati » 

aforesaid,  or  the  plaintiff  alleging  that  the  said  ^um  of  £  isnatiw- 

ficiept  to  satisfy  such  principal,  interest,  an(i  costs  as  aftn-esaid,  i^  ^  *J? 
judged  that  the  said  sum  is  sufficient  to  satisfy  such  principal,  interest  «» 
cosU  as  aforesaid,  and],  it  is  ordered  that  within  days  from  thii  dit 

the  pUiati^  shall,  at  the'  costs  and  charges  of  the  defendant,  recoof^ » 
the  defendant  the  mortgaged  property  for  the  Recovery  of  whidi  thiaicp* 
ia  brought,  and  shall  deliver  up  to  the  4efendant  all  tide  d^Bao4''^ 
relating  to  the  said  property. 
To  £^  plaintiff  and  to  the  defendant 
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No.  162.  Order  in  Ejectment  by  Mortgagee  against  Mortgagor 
(a  certain  Sum  having  been  paid  into  Court  for  Principal, 
Interest,  and  Costs),  that  Defendant  shall  pay  a  furUier 
Sum  into  Court,  and  that  upon  such  Payment  being  made 
the  Plaintiff  shall  reconyey  the  Mortgaged  Property  to  the 
Defendant. 

Whereas  this  action  is  brought  to  recover  possession  of  certain  property  BmU^  256. 
mortgaged  by  the  deFendant  to  the  plaintiff,  and  the  defendant  has  paid 
into  court  the  sum  of  £  for  principal,  interest,  and  costs  due  upon  or 

in  respect  of  the  said  mortgage ;  now,  upon  the  hearing  thereof,  at  a  court 
this  day  holden,  the  plaintiff  refuiing  to  accept  the  said  sum  so  paid  into 
court  as  aforesaid,  it  is  adjudged  that  the  said  sum  of  £  is  not  sufficient 
to  satisfy  the  principal,  interest,  and  costs  due  upon  or  in  respect  of  the  said 
mortffage,  ana  that  the  further  sum  of  £  is  due  from  tlie  defendant  to 

the  plaintiff  for  the  same ;  and  it  is  ordered,  that  the  defendant  shall  on  or 
before  the  day  of  186    ,  pav  to  the  registrar  of  this  court  the 

said  last-mentioned  sum,  together  with  £  for  the  plaintiff's  costs  in 

this  action,  and  that  upon  the  said  sumA  of  £  and  £  amounting 

together  to  the  sum  of  £  heing  paid  into  court  on  or  before  the  said 

day  of  186    ,  the  plaintiff  shall,  within  days  from  the 

iaid  last-mentioned  day,  at  the  costs  and  charges  of  the  defendant,  reconvey 
to  the  defendant  the  mortgaged  property  for  the  recovery  of  which  this 
action  is  brought,  and  deliver  up  to  him  all  title  deeds  and  writings  relating 
thereto;  and  it  is  farther  ordered,  that  if  the  defendant  shall  not,  before  or 
on  the  said  day  of  186    ,  pay  the  said  last-mentioned  sum,  then 

ezefeution  shall  forthwith  issue  on  the  application  of  the  plaintiff  for  the 
recovery  of  the  possession  of  the  property  described  in  the  summons  in  this 
action,  and  for  the  sum  of  £  [lAe  cotta  rf  this  action],  together  with 

the  costs  of  the  execution  ;  and  the  registrar  shall  return  the  money  paid 
into  court  to  the  defendant. 

To  the  plaintiff  and  to  the  defendant. 


No.  153.  Particulars  or  Statement  ot  the  Cause  of  Action  imder 
Section  12  of  80  &  81  Vict.  c.  141. 

No.ofPlirint.      ihtU,257. 
In  the  county  court  at  holden  at 

(Stal.)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant. 
This  action  is  brcFught, — 

A<  For  that  the  plaintiff  was  possessed  of  a  cottage,  and  by  reason  InteEmption  of 
thereof  was  entitled  to  A  right  of  wav  from  and  to  the  said  cottage,  over  and  right  of  way. 
through  a  certain  inclosed  yard  of  the  defendant,  to  a  certain  spring  of 
water,  for  the  purpose  of  getting  water  from  the  said  spring,  and  that  the 
defendant  hath  prevented  the  plaintiff  from  using  the  said  way  and  having 
thereby  access  to  the  said  spring,  and  still  hinders  and  prevents  him  there* 
from ;  and  neither  the  annual  value  nor  the  yearly  rent  of  the  lands,  tene- 
mentt,  or  hereditaments  in  respect  of  which,  or  on,  through,  or  over  which 
such  easement  is  elaimed  exceeds  the  sum  of  20/.  i  and  the  plaintiff  claims 
30/.  damages. 

B.  For  that  the  plaintiff  was  possessed  of  a  cottage  and  premises,  and  by  •  Interruptioa  of 
reason  thereof  was  entitled  to  have  all  the  sewage  and  waste  water  arising  drainaga. 
on  and  ftDm  the  said  cottage  and  premises  flow  along  and  throu^  a  drain 
through  and  nndev  the  sunace  of  a  garden  in  the  occupation  of  defendant 
into  «  deiB]k>ol  there,  and  the  defendant,  by  stopping  np  the  said  drain, 
haifc  ptfeteiited  and  itill  pref  enis  such  sewage  and  wute  water  from  flow- 
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ing  through  and  along  the  said  drain  into  the  said  cesspool ;  and  neither, 
&c.  \a»  in  the  Uut/orml  and  the  plaintiff  claims  5«.  damages. 
Obstruction  of  C.  For  that  the  plaintiff  was  possessed  of  a  house,  in  which  there  were 
light  and  air.  divers  windows,  and  hy  reason  thereof  was  entitled  to  the  free  access  of  air 
and  light  into  the  said  house  through  the  said  windows,  and  the  defendant, 
hy  building  a  wall  close  to  and  in  front  of  the  said  windows,  hath  darkened 
the  plaintiff's  house,  and  prevented  and  still  prevents  the  access  of  light 
and  air  into  the  plaintiff's  house  as  plaintiff  before  enjoyed  the  same;  and 
neither  the  annual  value  nor  yearly  rent  of  either  plaintiff's  house,  or  of  the 
land  on  which  the  defendant  has  built  the  said  wall,  exceeds  the  sum  of 
20/. ;  and  the  plaintiff  claims  40«.  damages. 

[The  above  fortnt  are  given  merely  a$  examples,  and  the  statement  in  ail  eases 
must  be  in  accordance  with  the  right  claiwud,  and  be  as  concise  as  possible.] 


19  &  20  Vict, 
c.  108,  SB.  63, 
64. 

For  notice  of 
sureties  and 
qffidavit  ofjuS' 
ttfication,  ue 
forms,  15,  16. 


No.  154.  Notice  to  Distrainer  of  Goods  [or  Cattle]  intended  to 
be  replevied. 
In  the  county  court  of  holden  at 

Take  notice,  that  A.  B.,  of  &c.,  whose  goods  [or  cattle]  you  have  dis- 
trained, intends  to  replevy  the  same,  and  has  proposed  as  his  sureties 
for  the  due  prosecution  of  an  action  of  replevin  against  you  in  the  [here 
mention  the  court  in  which  the  action  is  to  be  brought"],  E.  F.,  of  &C.,  and 
G.  H.,  of  &c.,  and  that  if  you  have  any  valid  objection  to  make  to  the  pro. 
posed  sureties,  or  either  of  them,  you  must  attend  at  [here  insert  place  of 
qffice  of  registrar]  on  the  day  of  186    ,  at  the  hour  of  ,  when 

the  bond  will  be  submitted  to  me  for  approval.  J.  K., 

Registrar  of  the  court. 


No.  155.  Bond  in  Replevin  under  Sect.  65,  of  19  &  20  Vict 
c.  108. 

Know  all  men  by  these  presents,  that  we  A.  B.,  of  ftc,  C.  D.,  of  &c., 
(a)  The  dis-  and  £.  F.,  of  &c.,  are  held  and  firmly  bound  unto  G.  H.(a),  of  &c.,  in 
trainer.  £  to  be  paid  to  the  said  G.  H.  or  his  certain  attorney,  executors, 

administrators,  or  assigns,  for  which  payment  to  be  made  we  bind  our- 
selves and  each  and  every  of  us,  in  the  whole,  our  and  each  of  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 
I  approve  of  Whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said 

this  bond.  A*  B.,  have  agreed  to  enter  into  the  above-  written  obligation,  and  his 

/.  K,  security  has  been  approved  of  by  the  registrar  of  the  county  court 

R^strar.  ^^  holden  at  as  appears  hy  his  allowance  in  the  margin  hereof. 

(i..g.)  Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden 

This  bond  does  A.  B.  do  and  shall  within  one  week  from  the  date  of  the  said  obligation 
not  require  a  commence  an  action  of  replevin  against  the  above-named  G.  H.  in  her 
stamp.    See        majesty's  court  of  at  Westminster  for  taking  and  unjustly  detaining 

5  Geo.  4,  c  41.  of  ceruin  goods  and  chattels  of  the  said  to  wit  [here  insert 

the  description  of  the  goods  and  chattels],  and  prosecute  such  action  with 
effect  and  without  delay,  and  unless  judgment  be  obtained  thereon  by  de- 
fault, do  and  shall  prove  before  the  said  court  of  that  he  the  said 
had  good  ground  for  believing  that  the  title  to  the  hereditament  in  respect 
of  which  the  distress  was  made  was  in  question  [or,  that  the  title  to  a  toll 
was  in  question],  [or,  that  the  title  to  a  market  was  in  question],  [or, 
that  the  title  to  a  fair  was  in  question],  [or,  that  the  title  to  a  franchise 
was  in  question],  [or,  that  the  alleged  rent  or  damage  in  respect  of  which 
the  distress  was  made  exceeded  twenty  pounds],  and  do  and  shall  also 
make  return  of  the  said  goods  and  chattels,  if  return  thereof  shall  be  Awarded, 
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then  this  obligation  shall  be  void  and  of  no  effect,  otherwise  shall  be  and 
remain  in  full  force. 

A.  B.    (l.s.) 
C  D.    (l.  ».) 
E.F.    (l.s.) 
Signed,  sealed,  and  delivered  by  the  above-bounden  in  the  presence 
of 

Note. — If  a  depoHi  qf  imemeff  be  made^  the  wuwtorandum  thereef  should  fol-  19  &  20  Vict 
low  the  terwu  qfthe  eonditiomt  rfihe  bond,  and  wUl  not  require  a  itamp,  c  108,  s.  71. 

No.  156.  Bond  in  Replevin  under  Sect.  66,  of  19  &  20  Vict 
c.  108. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of  &c,  C.  D.,  of  ftc,  and 
E.  F.  of,  &c.,  are  held  and  firmly  bound  unto  G.  H.  (a),  of  &o.,  in  £  (a)  The  dis- 

to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney,  executors,  adminis*  trainer, 
trators,  or  assigns,  for  which  payment  to  be  made  we  bind  ourselves  and 
each  and  every  of  us,  in  the  whole,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eiffht  hundred  and  . 

Whereas  the  above-named  C.  D.  and  E.  P.,  at  the  request  of  the  said  I  approve  of 
A.  Bn  have  agreed  to  enter  into  the  above-written  obligation,  and  this  this  bond, 
security  has  been  approved  of  by  the  registrar  of  the  county  court  of        /•  K., 

holden  at  as  appears  by  his  allowance  in  the  margin  hereoC  Registrar. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden  (l.s.) 
A.  B.  do  and  shall  within  one  month  from  the  date  of  the  said  obligation  j%^f  ^0,1^  f^g 
commence  an  action  of  replevin  against  the  above-named  O.  H.  in  the  n^i  require  a 
county  court  of  holden  at  for  taking  and  unjustly  detaining  stamp.     See 

of  certain  goods  and  chattels  of  the  said  to  wit  ^here  ineert  the  5  Geo.  4,  c.  41. 

description  of  the  goods  and  chattels],  and  prosecute  such  action  with  effect 
and  without  delay,  and  do  and  shall  also  make  return  of  the  said  goods 
and  chattels,  if  return  thereof  shall  be  awarded,  then  this  obligation  shall 
be  void  and  of  no  effect,  otherwise  shall  be  and  remain  in  full  force. 

A.  B.  (L.s.) 
CD.  (L.S.) 
E.  F.    (L.S.) 

Signed,  sealed,  and  delivered  by  the  above-bounden  in  the  presence 
of 

Note. — ffa  deposit  qf  money  be  made,  the  memorandum  thereqf  should  foU  19  &  20  Vict. 
low  the  terwu  qfthe  eond^ions  qfthe  bond,  and  will  not  require  a  stamp,  c  108,  s.  71. 


No.  157.  Warrant  to  High  Bailiff  to  replevy.  19  ^  20  Vict. 

In  the  county  court  of  holden  at  .  c.  108,  s.  63. 

Whereas  hath  given  security  as  well  to  commence  his  action  of 

replevin  against  for  the  taking  and  unjustly  detaining  of  certain 

goods  and  chattels  [or  cattle]  of  the  said  that  is  to  say : 

and  prosecute  such  action  with  effect  and  without  delay,  as  also  to  return 
the  said  goods  and  chattels  if  return  thereof  shall  be  adjudged  by  law : 
Now,  as  registrar  of  the  said  county  court,  and  by  virtue  of  the  provisions 
of  the  19  &  20  Vict.  c.  108,  I  hereby  authorize  and  direct  you  without 
delay  to  replevy  and  deliver  the  said  goods  and  chattels  [or  cattle]  to  the 
said  and  forthwith  to  return  to  me  this  warrant  and  what  you  shall 

have  done  under  the  same. 

Dated  die  d.y  of  186    .  R,gj,lr.r  of  U..  court 

To  the  high  bailiff  of  the  court. 
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In  iib«dMiic«  to  this  wwnnit,  I  l^te  rej^eTi^  and  canted  to  ht  AfeSvcnd 
to  the  within-named  the  within-mentioned  goodt  and  ^attcli  [w 

cattle]. 

D«tedtlus  day  of  186    . 

Hi^1»£C 

(For  Judgment  fbt  Plaintiff  in  Itepkviii.     See  Form  57.) 


No.  158.  Judgment  for  Def^dant  in  BepleTin  for  Bait 

JUU  261.  ^pon  hmxtog  thu  oaMe  St  a  cewrt  Mden  t^ia  day,  it  la  a^udged  Aat 

'  the  plaintiff  do  return  to  the  deieadant  the  goods  and  chattels,  [«r  esttk, 

ftofMf  th$  pmrtiemimt  tkerm/^]  and  pay  U  the  legUtrar  of  the  court,  «Kih- 
with  [«r  on  the  day  of  ],theattmof£  for  coats  of  Hit 

r«r,  It  is  ai^iidged  that  the  amount  due  for  rent  in  arrcar  froaa  die  pbiattf 
to  the  defendant  ia  4  i^  that  the  goods  and  chattels  [af  mik, 

were  of  the  value  of  £  and  that  the  plaiatiff  do  forthwidi  [«r  so  ^ 

day  of  ]  pay  to  the  registrar  of  the  court,  at  hia  ofice,  the  aid 

Bttuof^  and  also  the  sum  of  £  for  oosis  of  suit]. 


AOf,  264. 


No.  159.  Judgment  for  Defendant  in  l^pleyin  of  Gattk 
Damage  feasant 

RmU  268.  Upon  hearing  this  cause  at  a  court  holden  this  day,  it  ia  adjudged  thtf 

'  the  plaintiff  do  return  to  the  defendant  the  cattle  [ktn  tpteify  tk*  coftir],  w^ 

do  pay  to  the  registrar  of  this  court,  forthwith  [or  on  the  day  of 

166    J,  the  sum  of  £  ,  which  is  now  adijudged  to  be  the  anauntsf 

damage  sustained  hy  the  defendant. 

It  is  also  adjudged  that  the  plaintiff  do  nay  to  the  registrar  of  theeovt, 
on  the  day  and  year  aforesaid,  the  sum  of  £  far  costa. 


No.  160.  Judgment  in  Detinue. 
Upon  haariog  this  cause  at  a  court  holden  this  day,  it  ia  a^odgtd  that 
die  plaintiff  do  recover  against  the  defendant  the  sum  of  if  the  ssm 

being  now  this  day  assessed  by  this  court  to  be  the  value  of  the  Iblknriog 
chattels  of  the  plaintiff  wrongfully  detained  by  the  defendant ;  that  is  ta 
say,  [kert  ttmmtrate  tki  ekaitUi  itfMc*  th$  cMot  decidet  to  Aapr  Asm  detmimd\ 
and  the  further  sum  of  £  for  damages  for  the  detention  of  the  is^ 

ehattels,  and  the  sum  of  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  psy  the  said  several  soms  to  the 
registrar  of  the  court  on  the  day  of  186    . 

.    _  (a)  And  it  is  further  ordered,  that  if  the  defendant  shall  on  or 

^''^msll^totoWt.''*'"  before  the  said  last- mentioned  day  pay  to  the  regiatrar  the  siid 
sums  respectively  above  ordered  to  be  pwid  for  damages  sad 
costs,  and  also  return  to  the  plsintiff  the  said  chatceb,  and  if  *• 
plaintiff  shsH  then  accept  the  same,  then  aatisfaction  of  tUi 
judgment  shaU  be  entered  up  by  the  registrar  on  the  mdoctiso 
to  him  of  a  receipt  for  the  said  chattels  signed  by  the  pbdatiff  or 
bis  attorney  or  agent  into  court 


msnt  Into  oourt. 

£ 


(a)  This  paragraph  k  not  to  be  added  unless  it  be  part  of  the  ord«  sf 
the  judge. 
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No.  161.  Warrast  of  Bxeention  in  Detiime  against  Goods  of 
Defendant. 

Whereat  At «  court  liolden  at  on  the  day  of  1^    « the  ibi/c,  tM. 

plaintiff  obtained  a  judgment  agafintt  the  defendant  for  the  som  of  £  , 

the  fame  behig  assessed  by  this  court  to  be  the  vahie  of  certain  chattels  of 
the  plaindff  wrongfully  detained  by  the  defendant,  and  for  the  further  pay- 
ment of  4  ,  for  damages  for  the  detention  of  the  said  chattels,  and  of 
£  for  coats ;  and  thereupon  it  was  ordered  by  the  court,  that  the 
defendani  should  pay  th«  aaae  to  tka  regiatrar  of  this  aovrt  on  the 
day  of  [or  hj  instalments  of  lor  tvtrf  days,  the  int 
instalment  to  be  paid  on  the            day  of            186     ] : 

*  And  it  was  further  ordered,  that  if  the  defendant  should  on  or  before 
the  said  last-mentioned  day  pay  to  the  registrar  the  said  sums  respectively 
above  ordered  to  be  paid  for  damages  and  costs,  and  also  return  to  the 
plaintiff  the  said  chattels,  and  if  the  plaintiff  should  then  accept  the  same, 
then  satisfaction  of  the  said  judgment  should  be  entered  up  by  the  n|^is. 
tnur  on  the  production  to  him  of  a  receipt  fior  the  said  chattels  signed  by 
the  plaiotifl,  or  his  attorney :  * 

And  whereas  f  the  defiendanit  did  not  on  the  said  dav  of 

186    ,  return  tbe  said  chattels  to  the  plaintiff,  and  fdefiiult  has  '*also" 
been  made  in  payment  according  to  tbe  said  orders  : 

These  are  therefore  to  require  and  order  you  forthwith  to  make  and  levy 
by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant  wheresoever 
they  may  be  found  within  the  district  of  this  court  (except  the  wearing 
apparel  and  bedding  of  him  or  his  family,  and  the  tools  and  implements  of 
his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated  at  the  foot  of 
this  warrant,  being  the  amount  due  to  tbe  plaintiff  under  the  said  order, 
including  the  costs  of  this  execution  ;  and  also  to  seize  and  take  any  money 
or  bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank),  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or 
sscufities  for  money  of  the  defendant,  which  may  there  be  found,  or  such 
part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution  and 
the  eosts  of  making  and  execudng  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  this  court,  and  to  make  return  of  what 
you  have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

[N.B. — ffthejudgwunt  do  not  contain  the  words  hetwoen  oiterUks  omit  those 
words  in  the  warrant,  and  also  the  words  between  the  wtarks  (f )  and  (f )  and 
the  word'* also.**] 

Value  of  goods  detidved  ,  .  .  • 
Damages  for  their  detention  .... 
Costs 


Paid  into  court 


Remaining  due      .        •        .        , 
Poundage  for  issuing  this  warrant  , 


£ 

s. 

d. 

Total  amount  to  be  levied 


NoTicfu— Th$  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless 
tbfy  l>e  of  s  perishable  nature,  or  st  the  request  of  the  defendant. 
Applioatioa  ww  made  to  the  registrar  fof  this  wtrraat  at 
isiaMtes  pssi  lbs  hour  of  ia  the  noon  of  tbe 

186    . 


19  &  20  Vict, 
day  of  0. 108,  s.  46. 


Digitized  by  VjOOQ  IC 


588  FormM — Comwion  Law, 

18  &  19  Vict.       No.  162.  Summons  mider  the  Friendlj  Sodedes  and  otha 

c-  W.  Acts. 

Rukt  S69.  You  B'*  hereby  tummooed  to  appear  at  a  court  to  be  boldeatt 

on  the  day  of  186    ,  at  the  hour  of  in  the         bom, 

to  anawer  the  plaintiff  in  the  matter  the  particolart  of  wbidi  tre  kerc- 

unto  annexed. 

Dated  the  day  of  186    . 

To  the  defendant  Regtstnrof^coait 

Summonaet  for  witnesaet  and  for  die  production  of  docamesti  friU  be 

iaaued  upon  application  at  the  office  of  the  registrar. 


18  &  19  Viet      No.  163.  Order  mider  the  Friendlj  Societies  and  odier  Acta. 

^  ^^*  Upon  hearing  thii  canae  at  a  court  this  day  holden  it  it  orderei  tkt 

Jtalf,  269.  the  defendant  do  [her*  instrt  the  terms  tftke  order  made  fry  the  ceert]. 

And  it  is  further  ordered,  that  if  the  defendant  do  not  obey  die  tcm 
of  the  said  order,  he  shall  pay  to  the  registrar  of  this  court,  oo  or  befcre 
the  day  of  the  sum  of  by  way  of  penalty,  and  thenn 

of  £  for  costs. 

18  &  19  Vict      No.  164.  Order  for  Warrant  of  Execution  to  issne  onder  the 
c  91.  Friendlj  Societies  and  other  Acts. 

Rmle  269.  Whereas  at  a  court  holden  at  on  the  day  of  186  ,  it 

'       *  was  ordered  by  the  said  court,  that  [here  huert  the  term  ^tkterier^tk 

court]: 

And  it  was  then  further  ordered,  that  if  the  defendant  should  not  chef 
the  terms  of  such  order,  that  he  should  pay  to  the  regbtrar  of  the  cotft,  es 
or  before  the  day  of  the  sum  of  pounds  bj  way  «f 

penalty. 

And  whereas  it  appears  to  the  court  that  the  defendant  hss  not  obeyed 
either  of  the  said  orders,  although  demand  in  that  behalf  vas  duly  n*de 
upon  him : 

It  is  therefore  ordered,  that  a  warrant  of  execution  issue  for  the  nid 
sum,  being  the  amount  of  such  penalty  and  the  costs  thereof 


18  &  19  Vict      No.  165.  Warrant  of  Execution  against  the  Goods  nnda-  the 
c.  93.  Friendlj  Societies  and  other  Acts. 

Rule,  269.  Whereas  at  a  court  holden  at  on  the  day  of  ^^/^ 

was  ordered  by  the  said  court,  that  [here  ineert  the  terwu  p/  the  erdu^rf^ 
court] ; 

And  it  was  then  further  ordered,  that  if  the  defendant  shoold  not  obey 
tlie  terms  of  such  order,  that  he  should  pay  to  the  registrar  of  the  court,  es 
or  before  the  day  of  186    ,  the  sum  of  pounds  by  «ty  oi 

penalty  and  costs ; 

And  whereas  the  defendant  has  not  obeyed  either  of  the  said  ordoi : 
These  ore  therefore  to  require  and  order  vou  forthwith  to  make  ind  le»yi 
by  distress  and  sale  of  the  Roods  and  chattels  of  the  defendant,  wbereseerer 
they  may  be  found  within  the  district  of  this  court  (excepting  the  wesnof 
apparel  and  bedding  of  the  defendant  or  his  family,  and  the  toob  sod  ib- 
plements  of  his  trade,  if  any,  to  the  Talue  of  five  pounds),  the  som  ttit« 
at  the  foot  of  this  warrant,  being  the  amount  of  such  penalty  and  eoKs. 
including  the  costs  of  this  execution,  and  also  to  seise  and  take  soy  noMT 
or  bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  hiok),  tf* 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  spedsltie%  << 
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securities  for  money  of  the  defendant  which  may  there  he  found,  or  such 
part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and 
the  costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  the  court,  and  make  return  of  what  you 
have  done  under  this  warrant  immediately  upon  the  execution  thereof. 
Given  under  the  seal  of  the  court,  this  day  of  186    • 

By  the  court. 
To  the  high  bailiff  of  the  said  court,  R^istrar  of  the  court, 

and  others  the  bailifb  thereof. 


589 


Amount  ordered  to  be  paid    .        • 

Cosu 

Poundage  for  issuing  this  warrant 

Total  amount  to  be  levied . 


Notice.— The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  said  defendant. 
Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

past  tne  hour  of  in  the  noon  of  the  day  of  186    • 


£         9.         d. 


19  k  20  Vict. 
c  108,  s.  46. 


No.  166.  Warrant  of  Commitment  for  Contempt  9  &  10  Vict. 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court,  and  all  peace  c.  96|  s.  118. 
officers  within  the  jurisdiction  of  the  said  court,  and  to  the  governor  or 
keeper  of  the  [prison  used  by  the  ccwrl]. 
Whereas  at  a  court  holden  on  this  day  A.  B.  wilfully  insulted  the  judge 
during  his  sitting  in  court  [or  C.  D.,  the  registrar,  high  bailiff,  bailiff,  or 
officer  {as  the  case  may  be)  of  the  said  court  during  his  attendance  in 
court,  or  wilfully  interrupted  the  proceedings  of  the  said  court,  or  wilfully 
misbehaved  in  the  said  court] : 

These  are  therefore  to  require  you  the  said  high  bailiff,  bailiffs,  and 
others,  to  take  the  said  A.  B.  and  to  deliver  him  to  the  governor  [or  keeper] 
of  the  above-named  prison,  and  you  the  said  governor  [or  keeper,  ^.]  to 
receive  the  said  A.  6.,  and  him  safely  to  keep  in  the  said  prison  for 
days  from  the  arrest  under  this  warrant,  or  until  he  shall  be  sooner  dis- 
charged by  due  course  of  law. 
Given  under  the  seal  of  the  court,  this  day  of  186    . 

Judge  of  the  court. 

No.  167.  High  Bailiff's  Warrant  to  Registrar  of  Foreign 
Court. 

Whereas  the  warrant  of  execution  [or  commitment]  hereto  annexed  has  9  &  10  Vict, 
been  issued  out  of  this  court  against  the  goods  and  chattels  of  ;     c.  96,  s.  104. 

And  whereas  the  goods  and  chattels  of  are  out  of  the  ordinary 

jurisdiction  of  this  court,  and  are  [or  is]  believed  to  be  within  the  jurisdic-  A<(^f  3^* 
don  of  the  county  court  of  holden  at  of  which  you  are  the 

registrar : 

These  are  therefore  to  require  you  to  cause  the  said  warrant  to  be 
executed  within  the  ordinary  jurisdiction  of  the  said  last- mentioned  county 
court 

Dated  this  day  of  186    . 

High  bailiff  of  the  county  court  of  , 

holden  at 
To  the  registrar  of  the  county  court 
of  holden  at 
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No.  L6&  Osder  imder  19  &  20  Viet.  e.  97„  s.  2. 

Upon  besring:  dris  cause  (the  tame  behi^  tar  breach  of  CDOtracC  to  Mirer 
flpccille  gooda  for  a  price  tn  inooey),  at  a  court  hoMen  thk  dmf,  it  beittg 
adjudfed  that  die  pnintfff  ia  entitied  to  recover,  ft  is,  opoir  die  applieatloir 
of  the  plaiotiff,  found  and  adjudged,  that  the  goods  in  lespecf  of  the  non- 
delivery  of  which  the  plaintiff  is  entitled  to  recover,  and  which  remaia 
nndeKvered,  are  as  foHow;  (that  is  to  say,)  [Aerv  enumerate  tke  g9ede 
undeliiered]  ;  and  that  the  plaintiff  would  hare  been  liable  ta  pay  the 
sum  of  £  [here  insert  tke  sum  to  he  paid  69  ptmutif  Jer  tke  de» 

Ihertf]  for  the  delivery  thereof;  and  that  the  plaintiff  will  bare  sostaiheff 
damages  to  the  amount  of  £  [kere  insert  tke  sum  atsetsed  for  daautgee 

If  As  gmds  be  delivered]  if  the  said  goods  shall  be  delivered  imdev  execu- 
tion as  bcretoafter  mentioned  and  to  the  amount  of  £  [kere  insert 
tke  sum  aesessedfar  dmmages  in  tke  event  ^  tke  nem-delnery  eftke  g—ds^  if 
the  said  goods  shall  not  be  ao  delivered:  And  therenpon  judgment  being 
now  given  for  the  plaintiff,  it  is,  opoo  the  application  of  the  plaintiff, 
orderra  that  the  said  goods  he  delivered  by  defendant  to  the  plainti^ 
on  the  payment  by  him  of  the  said  sum  of  £  \ftere  insert  tke  emm  to 
be  paid  by  plaintiff  for  the  deliwerjf]  on  or  before  the  day  of  ^  now 
next  ensuing,  and  that  in  default  thereof  execution  do  issue  ror  die  delivery 
to  the  plaintiff,  on  payment  by  the  plaintiff  of  the  said  sum  of  £ 
[kere  insert  tke  sum  to  be  paid  by  plaintiff  for  tke  delitfery],  of  the  said  goods ; 
and  that  the  defendant  shall  not  have  the  option  of  retaining  the  same  upon 
payment  of  the  damages  lasdy  assessed  in  the  event  of  the  non- delivery  of 
the  goods ;  and  that  the  plaintiff  do  recover  qgmnst  the  dshndani  the  said 
sum  of  £  [here  insert  tke  sum  assessed  for  damages  \f.  tke  goods  ba 
delivered]  (br  damages  and  £•           for  costs. 

And  it  is  farther  ordered,  that  if  the  said  goods  or  any  part  diereof 
cannot  be  found  within  the  district  of  this  court,  the  bailiff  of  this  court 
shall  distrain  the  defendint  by  all  his  lands  and  chattels  within  the  district 
of  this  court  till  the  defendant  deliver  the  said  good*,  or,  at  the  oprion  of 
die  plaintiff,  the  said  bailiff  shall  cause  to  be  made  of  the  defendant's 
goods  the  said  sum  secondly  above  assessed  for  damages,  or  a  dUe  propor- 
tion thereof. 


No.  169.  DiBtringas  and  Warrant  of  Execntiom  agaimt,  De- 
fendant's. Groods  for  the  Amount  of  Damages  for  Non- 
delivery of  the  Goods  (supposing  the  Gk)od»  dehrered* 
under  the  Order  and  Distringas),  and  Costs,  und^  19  & 
20  Vict.  c.  97,  s.  2. 

Whereas  at  a  court  holden  at  on  the  day. of  186.,  the 

plaintiff  obtained  a  judgment  against  the  defendant' for  the-delirery-to-the 
plaintiff,  upon  payment  by  the  plaintiff  of  the  sum  of  £  [here  insert 

the  sum  to  be  paid  by  plaintiff  for  the  deUvery]^  of  the  following  niods;.  that  is 
to  say,  [here  enumerate  the  goods  enumerated  in  the  judgmentj^  and  by  th& 
said  judgmept  it  was  found  and  adjudged  that  the  plaioUffwill  have  sua- 
tained  damages  to  the  amount  of  £  [here  insert  the  sum  assessed  for- 

damages  if  the  goods  be  delivered]  if  the  said  goods  shall  be  delivered  to  the 
plaintiff  under  this  warrant,  and  to  the  amount  of  £  [kere  insert  tke 

sum  aesessedfor  damages  in  the  event  of  tke  non-delivery  tf  tke  goods}  if  the 
said  goods  shall  not  be  so  delivered ;  and  judgment  being  then  given  for 
the  plaintiff  it  was  thereupon  ordered,  that  execution  do  issue  for  the 
delivery  to  the  plaintiff,  on  payment  by  the  plaintiff  of  the  said.stMn  of 
£  [kere  insert  the  sum  to  be  paid  by  plaintiff  for  tke  delivery],  of  the 

said  goods,  and  that  the  defendant  should  not  have  the  option  of  retaining 
the  said  goods  upon  payment  of  the  said  sum  of  £  [here  irnert  tke 
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Mum  atutted  for.  iamageg  in  the.  P9§mt  qf  tM  nan-tUUtmy  rf.  th*  g^^dtj^  i|nd 
that  tha  plaintiflt  do  recover  against  the  defendant  the  said  lum  of  £ 
[h*re  insert  the  su^  ateestet^/or  damage*  if  the  gpodt  be  delivered]  for  df  n^ages 
and  £  for  costs. 

And  St  was  further  ordered,  that  if  the  said  goods  or  any  part  thereof 
should  not  l^  found  within  tn^  district  of  this  qourt,  the  bailiff  of  this 
court  should  distrain  the  defendant  by  all  his  lands  and  chattels  within  th^ 
district  of  this  eoort,  till  the  defen^t  deliver  the  said  £ooda»  oi%  at  tha 
aftioa  of  the  plaintiff^  the  said  bailiff  should  cause  to  be  made  of  the 
4efeiidant*s  goods  the  said  sum  of  £  [here  insert  the  emm/ottnd  fir 

damages  if  the  goods  be  not  delivered']  or  a  due  proportion  thereof. 

And  whereaa  the  said  goods  have  not  been  oeHvo^ed-  according  to  tha 
sa^d  order,  a^d  the  said  mm  qC  ^  ^  f  i^i^ble  by  the  plaiji^ff  as 

aforesaid  baa  been  paid  tp  the  registijar  o£  this  court,  #nd  thp  plaintiff  has 
not  expressed  his  option  to.  have  the  said,  sum  of  £  [here  insert  the 

sumjound  for  damages  tf  th^  goQdf  be  fiot,  delivered']  or  a  due  proportion 
thereof  made  of  the  goods  of  the  defendant : 

These  are  therefore  to  require  and  order  you  forthwiUi  to  seize  the  said 
goods  so  not  delivered,  as  aforesaid,  wheresoever  they  m99  be  Sound  wilhin 
the  district  of  this  court,  4Dd  to  deliver  the  same  to  the  plaintiff,  and  p«j( 
over  to  the  defendant  upon  seia^ure  of  the  said  ((oods,  the  said  sum,  of  f 
[here  insert  the  sum  to  be.  paid  by  the  plaintiff  for  th^  deUpery]  which,  if 
delivered  to  you  together  with  this  warrant : 

And,  if  the  same  cannot  be  found  by  you  within  spch  district,  you  ar^ 
required  and  ordered  to  distrain  all  the  lands  and.cl^attels  of  the  defendant* 
wheresoever  they  may  be  found,  within  the  district  of  this  court,  and.  them 
hold  uptil  the  defendant  shall  deliver  the  said  goods  to  you ;  and  further  tq 
make  apd  levy^  by  distress  and  sale  of  the  goods  and  chattels  of  the 
defendftnt»  ifheresoever  thc^y  may  be  found,  within  the  district  of  this  court 
(excepting  the  wearing  apparel  and  bedding  of  him  or  his  family,  an4  t)ia 
tools  snd  implements  of  tiis  trade,  if  any,  to  the  value  of  Qye  pounds^,  the 
sum  stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintitf 
under  the  said  order,  including  the  costs  of  this  execupon ;,  and  also  to 
seize  an4  take  any  money  or  bank  notes  (whether  of  the  9anl^  of  En^iqid 
or  of  any  othe^  b9nk)»  i^nd  any  cheques,  bills  of  exchange,  proo^issoiy 
notes,  bonds,  specialties,  or  securities  for  money  of  the  defendant  which 
may  there  be' found,  or  such  part  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  this  execution,  and  the  costs  of  making  and  executing  the  same,  and 
to  pay  what  you  shall  have  sq  levied  to  the  registrar,  of  this  court,  apd  make 
return  of  what  you  have  done  under  this  warrant  immediately  upon  th« 
execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  186  • 

By  the  court 

Registrar  of  the  court 
To  the  high  bailiff  of  this  court,  and 
others  the  bailiffs  thereof. 


&\ 


Amount  found  for  damages  if  the  goods  be  de- 
livered     

Sum  adjudged  for  costs 

Poundage  w  issuing  tliis  warrant  .        .        .       . 

Total  amount  to  be  levied 


£         s*  d. 


NoTicB* — The  goods  and  chattels  seized  for  damages  and  coats  ara  not 
to  be  sold  until  after  the  end  of  five  dava  next  following  the  day 
on  which  they  were  seized,  unless  th«y.  be;  of  a  per^habTe  niiiture, 
or  at  the  request  of  the  defendant 
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19  At  20  Vict.         Application  was  made  to  the  regiatrar  for  diis  warrant  at  minBta 

0.  108.  a.  M.       paat  the  hour  of  in  the  noon  of  the  day  of  186  . 

[N.B. — When  a  pUnntiff  met  out  tkit  warrtmt,  he  mmst  pay  te  At  ftgi$- 
irar  Hu  aaiommi  ftmnd  hy  the  judgment  to  ho  payahio  fry  piaimt^  for  ^ 
deKvery  rf  the  goods,  and  the  regutrar  mutt  haind  omer  omtk  ommeoi  to  iht 
hml^  with  this  warrantt  for  the  bail^  to  pay  to  the  defeodaai^  if  ei&er 
the  drfendant  delivers  the  goods  to  the  baU^  or  the  has^ff  ohtaims  j 
sion  of  them  under  this  worrmit.] 


No.  170.  Warrant  of  Execution  against  Defendanl'a  Goo& 
under  19  &  20  Vict.  c.  97,  s.  2,  where  phuntifT  exercises 
the  Option  of  having  the  Damages  assessed  for  the  Non- 
delivery of  the  Groods  (where  the  Groods  are  not  delivo^ 
pursuant  to  the  Order)  levied  bj  Dis^*ess  and  Sale  of  De- 
fendant's Groods. 
Whereai  at  a  court  holden  at  on  the  day  of  186  *  tke 

plaintiff  obtained  a  judgment  against  the  defendant  for  the  delivery  to  the 
plaintiff,  upon  payment  by  the  plaintiff  of  the  sum  of  £  [here  iaeert 

the  sum  to  be  paid  by  plaintiff  for  the  deliverylt  of  the  following  goods;  thst 
is  to  say,  [here  enumerate  the  goods  enumerated  in  the  judgment]^  and  by 
the  said  Judgment  it  was  found  and  adjudged  that  the  plaintiff  will  hsfc 
sustained  damages  to  the  amount  of  £  [here  insert  lAtf  ara  assested 

for  damages  tfthe  goods  be  tUlivertd}  if  the  said  goods  shall  be  delivered  ts 
the  plaintiff  under  this  warrant,  and  to  the  amount  of  £  [^here  insert 

the  sum  assessed  for  damages  in  the  event  of  the  nom^eliverjf  ^  the  goods] 
if  the  said  ^oods  shall  not  be  so  delivered;  and  judgment  being  then  givea 
for  the  plaintiff,  it  was  thereupon  ordered  that  execution  do  issoe  for  the 
deliTery  to  the  plaintiff,  on  payment  by  the  plaintiff  of  die  said  som  at 
£  [here  insert  the  sum  to  be  paid  by  plaintiff  for  the  delwery],  of  the  Aid 

goods,  and  that  the  defendant  should  not  have  the  option  of  retsiaiaf 
the  said  goods  upon  payment  of  the  said  sum  of  £  [&err  insert  lie 

sum  assessed  for  damages  in  the  event  of  the  non-delivery  of  tike  goiods]^  sad 
that  the  plaintiff  do  recover  against  the  defendant  the  said  sum  of£ 
[here  insert  the  sum  assessed  for  damages  tf  the  goods  be  delivered^}  for  damsges 
and  £  for  costs. 

And  it  was  further  ordered,  that  if  the  said  goods  or  any  part  rhfleef 
should  not  be  found  within  the  district  of  this  court,  the  bailiff  of  this  ooifft 
should  distrain  the  defendant  by  all  his  lands  and  chattela  within  the  ^' 
trict  of  this  court,  till  the  defendant  deliver  the  said  gooda,  or,  at  die  optioo 
of  the  plaindff,  the  said  plaintiff  should  cause  to  be  made  of  the  defeedsifs 
goods  the  said  sum  of  £  [here  insert  the  sum  found  for  damajvi  if  the 

goods  be  not  delivered]  or  a  due  proportion  thereof.  And  whereas  the  said 
goods  have  not  been  delivered  according  to  the  said  order,  and  the  pbintiff 
has  expressed  his  opdon  to  have  the  said  sum  of  £  [here  insert  the 

sum  assesud  for  damages  in  the  event  q/*  non^deUvery  rf  the  goods]  made  oi 
the  goods  and  chattels  of  the  defendant :  These  are  therefore  to  require  aed 
order  you  forthwith  to  make  and  levy  by  distress  and  sale  of  the  goods  aod 
chattels  of  the  defendant  wheresoever  they  may  be  found  within  the  district  of 
this  court  (excepting  the  wearing  apparel  and  bedding  of  him  or  his  fiunily. 
and  the  tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five 
pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount  doe  to 
the  plaintiff  under  the  said  order,  including  the  costs  of  this  execatioo,  aod 
also  to  seize  and  uke  any  money  or  bank  notes  (whedier  of  the  bank  «f 
England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  pro- 
missory notes,  bonds,  specialties,  or  securities  for  money  of  the  defendsat 
which  may  there  be  found,  or  such  part  or  so  much  thereof  as  may  be  nf- 
ficient  to  satisfy  this  execution,  and  the  cost  of  making  and  executing  che 
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tame,  and  to  pay  what  you  shall  have  so  levied  to  the  registrar  of  this  court, 
and  make  return  of  what  you  have  done  under  this  warrant  immediately 
upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  186    . 

By  the  court. 
To  the  high  bailiff  of  the  said  court,  Registrar  of  the  court. 

and  others  the  bailiffs  thereof. 

Amount  found  for  damages  if  the  goods  be  not  de- 
livered   

Sum  adjudged  for  costs  ', 


£         i.  d. 


Poundage  for  issuing  this  warrant  .        »        • 

Total  amount  to  be  levied   . 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 

of  6ve  days  next  following  the  day  on  which  they  may  have  been  taken, 

unless  they  be  of  a  perishable  nature,  or  at  the  request  of  the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

past  the  hour  of        in  the  fore  [or  after]  noon  of  the        day  of        186    • 


19  &  20  Vict, 
c.  108,  s.  46. 


No.  28a.  Order  for  an  Oral  Examination. 

Upon  hearing  the  parties,  their  attorneys  or  agents  [or  counsel]  on  both 
sides  I  do  order  that  the  plaintiff  [or  defendant]  do  attend  before  the  re- 
gistrar of  this  court  at  on  the  day  of  1 86  ,  at 
o'clock  in  the  noon,  to  be  by  him  orally  examined  as  to  the  points 
mentioned  in  the  paper-writing  hereunto  annexed,  the  plaintiff's  [or  defen- 
dant's] answers  to  the  interrogatories  delivered  to  him  in  this  action  being 
insufficient  in  such  points  [add  where  any  document*  are  to  he  produced :  and 
I  do  further  order  that  the  plaintiff  {or  defendant]  do  produce  to  the  said 
registrar  at  the  same  time  and  place  the  following  documents  [here  describe 
them  shortly].] 

I  further  order  that  the  costs  of  the  examination,  and  of  the  proceedings 
herein  as  may  be  Uxed  by  the  registrar  shall  be  paid  by  [or  ehall 

abide  the  events  or  as  otherwise  ordered]. 

Dated  this  day  of  186  . 


Allowance  to  Witnesses. 

Gentlemen,  merchants,   bankers,    and  professional 

men,  per  diem       . .         •  •         •  •         • .         from 
Tradesmen,    auctioneers,  accountants,  clerks,   and 

yeomen,  p«r  <fi>m..  from 

Artisans  and  journeymen,  per  </leiii  ••         from 

Labourers,  and  the  like,  per  diem  . .         . .         from 

Travelling  expenses,  sum  reasonably  paid,  but  not  more  than  sixpence 
per  mile,  one  way. 

If  the  witnesses  attend  in  more  than  one  cause,  they  will  be  entitled  to  a 
proportionate  part  in  each  cause  only. 


£ 

s. 

d.     £ 

s. 

d. 

0 

10 

0  to  1 

0 

0 

0 
0 
0 

5 
3 
2 

0  to  0 
0  to  0 
0  to  0 

10 
6 
3 

0 
0 
0 

Note. — //  is  considered  to  be  unnecessary  to  give  any  rules  with  respect  to 
taking  acknowledgments  of  married  women,  as  it  is  the  duty  ef  the  attorney 
employed  to  prepare  the  certificate  and  affidavit,  and  swear  to  the  latter  ;  and 
the  course  to  be  followed  by  the  judge  is  laid  down  in  the  act  i  ^  ^  Will.  4, 
c.  74.  The  only  duty  for  the  registrar  to  perform,  beside  that  of  swearing  the 
attorney  to  the  qffidamt,  is  that  of  putting  his  initials  against  all  ALTBRATlONt, 

INTERLINEATIONS,  or  ERASURES  either  in  <Atf  CERTIFICATE  Of  AFFIDAVIT. 
P.N.  Q  Q 
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FOIIMS  IN  EQUITY. 

1867. 


General  Form  of  IleaJJng  and  Conclu«ion  for  Pkints. 

No.  of  PUint  in  Eqoitj. 

In  tiie  county  court  of  holden  at  • 

A.  B.,  of  &c.  [address  and  descripthn],  plaioCifl^ 

and 
C.  D.,  of  &c  [address  at^  description'],  defendant. 
•  ••••• 

Thit  plaint  was  filed  bv        of 

attorney  for  the  plaintiff,  or  by 
of 


General  Form  of  Heading  and  ConcIuBion  for  AffidsTits. 

No.  of  Plaint  ID  EquiCf. 
In  the  county  court  of  bolden  at 

In  the  suit  of  A.  B.  v.  C.  D. 

8worn  at  in  the  county  of         \ 

thia  day  of  one  tbouiand  I 

eight  hundred  and  sixty  t 

before  me  J 


General  Form  of  Heading  and  Conclusion  for  Petitions. 

Proceeding  in  Equity. 
In  the  county  court  of  holden  at 

In  the  matter  of 
The  petition  of  A.  B.,  of  &c.  [address  and  description]. 

•  ••••• 

This  petition  was  filed  by  of 

attorney  for  the  plaintiff, 
or  by 


General  Form  of  Heading  for  Notices,  Admissions,  Statements, 
Orders,  Certificates,  and  Warrants. 

Proceeding  in  Equity. 
In  the  county  court  of  holden  at 

In  the  suit  of  A.  B.  v.  C.  D. 
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General  Form  of  Heading  for  and  Conclusion  for  Decretal 
Order  or  Decree  or  Orders  of  Committal. 

No.  of  Plaint  or  Proceeding. 
In  the  county  court  of  holden  at  on  the  day  of 

In  the  suit  of  A.  B.  v,  C.  D. 
[or  in  the  matter  of  the  petition  of] 
Upon  the  hearing  this  day  of  Mr.  for  the  plaintiffs,  and  upon  the 

hearing  of  Mr.  for  the  defendants  [or  \f  iome  qf  the  de/endanit  do  not 

appear^  then  for  the  defendants  C.  D.  &c.  and  no  one  appearing  for  the  de- 
fendants  £.  and  F.] ;  it  is  ordered, 

•  ••*•• 

Given  under  the  seal  of  the  court,  this  day  of  186    . 

By  the  court, 

E.  F.,  Registrar. 
Take  notice,  that  unless  you  obey  the  directions  contained  in  this  order, 
obedience  thereto  will  be  enforced  in  such  manner  as  the  law  provides. 


Mem.  to  be  placed  at  Foot  of  every  Summons,  Notice,  Decree 
or  Order  of  Court,  or  any  other  Process  of  the  Ctmrt. 

^  Hours  of  attendance  at  the  office  of  the  registrar  [place  rf office']  from  ten 
till  four,  except  on  [here  insert  the  day  on  which  the  qffice  will  be  cloted'it  when 
the  office  will  be  closed  at  one. 


No.  1.  Undertaking  by  next  Friend  of  Infant  to  be  responsible 
for  Defendant's  Costs. 

In  the  county  court  of  holden  at 

I,  the  undersigned  being  the  next  friend  of  A.  B.,  who  is  an  infant, 

and  who  is  desirous  of  entering  a  plaint  [or  of  taking  proceedings]  in  this 
court  against  C.  D.,  of  &c.,  hereby  undertake  to  be  responsible  for  the 
costs  of  the  said  C.  D.,  of  &c.  in  the  cause,  and  that  if  the  said  A.  B.  fail 
to  pay  to  the  said  C.  D.,  when  and  in  such  manner  as  the  court  shall  order, 
all  such  costs  of  such  cause  as  the  court  shall  direct  him  to  pay  to  the  said 
C.  D.,  I  will  forthwith  pav  the  same. 

Dated  this  day  of 

(Signed) 


No.  2.  Affidavit  in  support  of  Application  for  substituted 
Service. 

I,  J.  S.,  of  [addresi  and  detcription]^  make  oath  and  say  as  follows : —  q^.^^  |^ 

State  facts  showing  that  defendant  has  been  within  the  Jurisdiction  qf  the  p^  '   1 
county  courts  at  some  time  not  more  than  two  years  before  the  plaint  wasjlledt  * 

and  that  he  is  beyond  the  seas.  Or^  that  upon  inquiry  at  his  usual  place  (f 
abode  {\f  he  had  any\  or  at  any  other  place  or  places  where  prior  to  the  time 
when  the  plaint  was  filed  he  might  probably  have  been  met  with,  he  could  not  be 
found  so  as  to  be  served,  and  that  in  either  case  there  is  Jtut  ground  to  believe 
that  he  has  gone  out  of  the  realm  or  otherwise  absconded  to  avoid  being  served, 
and  that  service  on  J,  N.  will  be  effective  to  reach  C,  D. 

Then  state  deponent's  means  of  knowledge  of  the  facts  deposed  to. 

Sworn,  &c, 

QQ2 
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Ko.  3.  Order  for  substituted  Service. 

Ord,  i.  It  appeannf^  to  me,  upon  the  affidavit  of  that  it  is  desirahle  far  the 

jl^^  ^^  purposes  of  this  suit  that  service  of  the  plaint  be  made  upoa  at  , 

'    *  and  that  such  s«>rvice  be  deemed  good  service  on  the  defeodaot  C.  D.,  I  do 

order  that  service  of  the  plaint  and  summons  io  this  suit  be  deemed  good 

service  upon  the  said  defendant  C.  D. 

Dated  this  day  of 

J.  S.,  judge. 


No.  4.  Administration.     (Clause  1  of  Sect,  1  of  the  Act-) 

By  Creditor, 

28  &  29  Vict  ^'  ^*'  ^^  above-named  plaintiff,  states  as  follows : — 

g^       I  1.  E.  F.,  late  of  was  at  the  time  of  his  death,  and  his  estate  stxll  is, 

*      '.  *    *  indebted  to  the  plaintiff  in  the  sum  of  [hert  insert  natmrt  vf  debt  amd  «ecc. 

Ord.  I.  rit!f,tfany]. 

Xmk,  5.  2.  The  said  E.  F.  duly  made  his  last  will,  dated  the  day  of 

and  thereof  appointed  C.  D.  executor  [or  devised  his  estate  in  trust,  ftc,  m- 
died  intestate,  at  the  case  may  fre]. 

3.  The  said  will  was  duly  proved  by  the  said  C.  D.  [or  letters  of  admi- 
nistration were  granted,  &c.]. 

4.  The  defendant  has  possessed  himself  of  the  personal  [and  real  «r  the 
proceeds  of  the  real]  estate  of  the  said  E.  F.,  and  has  not  paid  the  plaiiitiff 
his  said  debt 

5.  The  said  E.  F.  died  on  or  about  the  day  of  and  had  hb 
last  place  of  abode  within  the  jurisdiction  of  this  court  [OwUt  this  ifCLD. 
hat  hit  place  of  abode  within  the  jurisdiction  rf  this  cottrt.] 

6.  The  whole  of  the  personal  [and  real]  estate  of  the  nid  E.  F.  does  o«e 
exceed  in  amount  [or  value]  the  sura  of  500/. 

7.  The  plaintiff  prays  that  an  account  may  be  taken  of  the  personal  [a»d 
real]  estate  of  the  said  E.  F.,  deceased,  and  that  the  same  may  be  duly 
administered  under  the  decree  of  the  court,  and  for  such  further  or  other 
relief  as  the  court  may  think  fit. 

By  Legateet  {Specijic), 

Omit  paragraph  1,  and  commence  paragraph  2 — E.  F.  late  t^  dtdy 

made  his  last  will,  dated  the  day  of         and  thereof  appointed  C  D. 

executor,  *'  and  by  such  will  bequeathed  to  the  plaintiff  [here  ttafe  tke  ape- 
pific  legacy]:' 

For  paragraph  4  substitute — 

The  defendant  is  in  possession  of  the  personal  estate  of  the  sud  E.  F., 
and,  inter  alia,  of  the  said  [here  name  the  tubject  of  the  speci/ie  befmest^ 

For  the  commencement  of  paragraph  7  substitute — 

The  plaintiff  prays  that  the  defendant  may  be  ordered  to  deliver  to  hia 
the  said  [here  name  the  subject  of  the  specific  btquest\^  or  that,  ^. 

By  Legatees  {^ecu,nxary\ 
Omit  paragragh  I,  and  substitute  for  paragraph  2 — E.  F.,  late  of 
duly  made  his  last  will,  dated  the  day  of  and  thereof  appointor 

C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  a  legacy  d 

In  paragraph  4,  substitute  "  legacy"  for  **  debt" 

By  Legatees  (Residuary), 
Omit  paragraph  1,  and  substitute  for  paragraph  2— E.  P.,  late  of 

duly  made  his  last  will,  dated  the  day  of  ,  aad 

thereof  appointed  C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaiai^ 
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the  residue  [or  a  part  of  the  residue]  of  his  personal  [or  and  the  proceeds 
of  his  real]  estate. 

In  paragraph  4,  substitute — *Uhe  residue  [or  share  of  residue]  so  be- 
queathed" for  **said  debt.'* 

Next  of  Kin, 
For  paragraphs  1,  2,  3  and  4,  substitute — 

1.  £.  F.,  late  of  was  at  the  time  of  his  death  possessed  and 
entitled  of  personal  estate. 

2.  He  died  on  or  about  the  day  of  intestate. 

8.  Letters  of  administration  were  duly  granted  to  the  defendant,  and  that 
he  has  possessed  himself  of  the  personal  estate  of  the  deceased  [Uave  out 
'*  letters  of  administration  were  duly  granted  to  the  defendant  and  that"  {f 
none  have  been  granted"}, 

4.  That  the  plaintiff  is  next  of  kin  [or  one  of  the  next  of  kin]  of  the 
said  £.  F. 


Rule,  5. 


No.  5.  Execution  of  Trusts.    (Clause  2  of  Section  1  of  the      28  k  29  Vict. 
Act.)  c.  99,  8. 1. 

Plaint  in  Equity.       Ord,  L 
In  the  county  court  of  holden  at 

A.  B.,  of  &c.  [addreii  and  de$cripHon'} Plaintiff. 

and 
C.  D.,  of  &c.  ^address  and  description]  ^  the  or  one  of 
the  cestui  que  trusts  (see  Rule  6  o/15  4"  16  Vict, 

c.  86,  «.  42 Defendant. 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  He  is  one  of  the  trustees  under  a  deed  of  settlement  bearing  date  on 
or  about  the  day  of  made  upon  the  marriage  of  the  said  E.  F. 
and  O.  H.,  the  father  and  mother  of  the  defendant  [or  a  deed  of  assignment 
of  the  estate  and  effects  of  E.  F.,  for  the  benefit  of  C.  D.,  the  defendant,  and 
other  the  creditors  of  E.  F.] 

2.  The  said  A.  B.  has  taken  upon  himself  the  burden  of  the  said  trust, 
and  is  seised  of  [or  in  possession  of  or  of  the  proceeds  of]  the 
lands,  tenements,  and  hereditaments,  [goods  and  chattels],  conveyed  [or 
assigned]  by  the  before- mentioned  deed. 

8.  The  trust  estate  [or  fund]  does  not  exceed  in  amount  [or  value]  the 
sum  of  600/. 

4.  The  said  C.  D.  claims  to  be  entitled  to  a  beneficial  interest  under  the 
before-mentioned  deed. 

6.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of  the 
said  lands,  tenements,  and  hereditaments  [and  the  proceeds  of  the  sale  of 
the  said  or  part  of  the  said  lands,  tenements,  and  nereditaments,  or  goods 
and  chattels,  or  the  proceeds  of  the  sale  of  or  part  of  the  said  goods  and 
chattels,  or  the  profits  accruing  to  the  plaintiff  as  such  trustee  in  the  execu- 
tion of  the  said  trust]  ;  and  he  prays  that  the  court  will  take  the  accounts  of 
the  said  trust,  and  also  that  the' whole  of  the  said  trust  estate  may  be 
administered  in  the  court  for  the  benefit  of  the  said  C.  D.,  the  defendant, 
and  all  other  persons  who  may  be  interested  in  such  administration,  in  the 
presence  of  the  said  C.  D.,  and  such  other  persons  so  interested  as  the  court 
may  direct,  or  that  the  said  C.  D.  may  show  good  cause  to  the  contrary. 

[N.  B. —  Where  the  suit  is  by  a  cestui  que  trusty  the  plaint  may  be  modelled^ 
mutatis  mutandis,  on  the  plaint  by  a  legatee,  and  tf  breach  of  trust  is  alleged 
by  way  of  wilful  drfault  or  otherwise,  the  plaints  shall  shortly  state  the  cir- 
cumstances and  pray  for  consequential  relief.] 
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28  &  29  Vict.  No.  6.  Foreclosure.     (Clause  3  of  Section  1  of  the  Act.) 

c.  99«  1. 1.  ^   g^  ijjg  above-named  plaintiff,  states  as  follows  -. — 

Ord,  u  1.  By  an  indenture  of  mortgage,  bearing  date  on  or  about  the  diy 

BmU,  6,  of  186     ,  a  freehold  [copyhold  or  leasehold]  cottage,  with  the  gardea 

and  appurtenances,  situated  within  the  jurisdiction  of  this  court,  were  coa- 
veyed  \or  assigned]  by  the  defendant  to  him  the  plaintiff,  his  hein  [tr 
executors,  administrators,]  and  assigns,  for  securing  the  principal  sam  of 
£  y  together  with  interest  thereon,  after  the  rate  of  5L  per  ceatoai  per 

annum,  subject  to  redemption  upon  payment  by  the  said  defendant  e(  dte 
said  principal  and  interest  at  a  day  long  since  past. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  Msn  of 
£  for  principal  and  interest  on  the  said  mortgage. 

3.  The  plaintiff  prays  that  the  court  will  order  the  defendant  to  pay  bin 
the  said  sum  of  £  with  such  further  interest  as  may  accrue  bciwees 
the  filing  of  the  plaint  and  the  day  of  payment,  and  also  the  costs  ef  this 
suit,  on  some  day  to  be  named  by  the  court,  and  in  defaolt  that  the  eqoiiy 
of  redemption  of  the  said  mortgaged  premises  may  be  foreclosed,  or  tiut  tl^ 
said  premises  may  be  sold,  and  the  proceeds  applied  in  and  towards  the 
payment  of  the  said  principal,  interest,  and  costs ;  and  he  prays  that  foe 
that  purpose  all  proper  directions  may  be  given,  and  account  taken  by 
the  court. 

28  &  29  Vict  Redemption. 

c.  99,  8.  1.  Transpose  parties  and  also  the  facts  in  paragraph  1. 

Ord,  i.  For  paragraph  2,  substitute — 

RmU,  5,  2.  There  is  now  due  firom  the  plaintiff  to  the  defendant,  for  principal  and 

interest  on  the  said  mortgage,  the  sum  of  £  which  the  pUiotiffa 

ready  and  willing  to  pay  to  the  defendant,  of  which  the  defiendaat  be&re 
filing  this  plaint  had  notice. 
For  paragraph  S,  substitute— 

The  defendant  prays  that  he  may  redeem  the  said  premises,  and  that  the 
defendant  may  be  ordered  to  reconvey  [^or  reassign]  the  same  to  him  upoa 
payment  of  the  said  sum  of  £  and  interest,  with  such  costs  as  the 

court  may  order  (if  any),  upon  a  day  to  be  named  by  the  court,  «uid  that 
the  court  will  give  all  proper  directions  for  the  preparation  and  executioa 
of  such  reconveyance  lor  assignment],  and  doing  such  other  acts  as  may 
be  necessary  to  put  him  into  possession  of  the  said  preimsea»  &eed  firoa 
the  said  mortgage. 


80  k  ai  Vict.     .    No.  7.  Specific  Performance.     (Section  9  of  30  &  31  Vict, 
c  142,  8. 9.  c.  142.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  By  an  agreement  dated  the  day  of  and  signed  by  the 
above-named  defendant,  C.  D.,  he  the  said  C.  D.  contracted  to  buy  of  [ar 
sell  to]  him  certain  property,  therein  described  and  referred  to,  ior 
the  sum  of  £ 

2.  He  has  applied  to  the  said  C.  D.  specifically  to  perform  the  wvi 
agreement  on  his  part,  but  that  he  has  not  done  so. 

3.  The  said  A.  B.  has  been  and  still  is  ready  and  willing  specifically  te 
perform  the  agreement  on  his  part,  of  which  the  said  C.  D.  has  bad  noHce. 

4.  The  plaintiff  prays  that  the  court  will  order  the  said  A.  B.  specifically 
to  perform  the  said  agreement,  and  to  do  all  acts  necessary  to  put  the  said 
A.  B.  in  full  possession  of  the  said  property  [or  to  accept  a  conveyance  •mi 
possession  of  the  said  property],  and  to  pay  the  costs  of  the  suit. 

[N.B.x- /ft  iuitfor  delivery  up  to  be  cancelled  ^f  any  agreement,  emU  paro^ 
grapht  2  and  8,  and  subsiiiute  a  paragraph  stating  generally  the  grommdt  for 
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requiring  the  agreement  to  be  delivered  up  to  be  cancelled,  such  as  that  the  plain- 
tiff signed  it  by  mistake,  under  distress,  or  by  the  fraud  of  the  drfendant,  and 
alter  the  prayer  according  to  the  relief  sought,'} 


No.  8.  Under  Trustee  Relief  Act.     (Clause  5  of  Section  1  of    28  &  2.9  Vict 
the  Act.)  c.  99, 1.  1. 

Showeth,  Ord,  xu 

1.  That  by  m  deed  of  settlement  bearing  date  the  day  of  -^  .  * 
made  upon  the  roarriage  of  C.  D.  with  E.  F.,  certain  freehold  property  in  ^""'»  *• 
the  settlement  mentioned  was  conveyed  to  [or  that  C.  D.,  deceased,  by  bis 

will,  bearing  date  the  day  of  and  proved  on  the 

day  of  by  your  petitioner  and  G.  H.  in  the  prerogative  court  of  the 

Archbishop  of  Canterbury,  certain  freehold  property  in  the  will  mentioned 
was  devised  to]  the  petitioner,  together  with  G.  U.,  upon  certain  trusts,  inter 
alia  [Aere  set  out  the  clause  or  portion  rfthe  trust  deed  or  will  upon  which  the 
order  qfthe  court  is  required"]. 

2.  That  the  said  G.  U.  died  on  or  about  the  day  of 
leaving  the  petitioner  surviving  trustee. 

8.  That  disputes  and  doubts  have  arisen  under  the  clause  before  set  out, 
as  to  whether  [here  set  out  the  specific  question  upon  which  the  opinion,  advice, 
or  direction  of  the  court  is  required. 

4.  That  the  trust  estate  [or  fund]  to  which  this  proceeding  relates  does 
not  exceed  in  value  the  sum  of  500/. 

6,  That  the  persons  interested  in  this  application  are  I.  J^  of  &c  [address 
and  description],  K.  L.,  of  &c. 

6.  Your  petitioner  prays  the  court  to  declare  its  opinion,  advice  or 
direction  whether  [here  state  specific  question  which  the  court  is  asked  to 
detenUne^, 

N.B.— B^  Stat.  28  f  24  Vict.  c.  38,  i.  9,  this  must  be  signed  by  counsel. 


No.  9.  Under  Trustee  Acts.  28  3t  29  Vict. 

Showeth,  c.  99,  s.  1. 

1.  That  C.  D.,  deceased,  by  his  will  bearing  date  the  day  of  Ord.xu 

and  proved  on  the  day  of  by  your  petitioner  and  «  .    , 

G.  H.  in  the  prerogative  court  of  the  Archbishop  of  Canterbury,  certoin  '    * 

freehold  property  in  the  will  mentioned  was  devised  to  [or  that  by  deed  of 
settlement  bearing  date  the  day  of  made  upon  the  marriage 

of  C.  D.  with  £.  F.,  certain  freehold  property  in  the  settlement  mentioned 
was  conveyed  to]  the  petitioner,  together  with  G.  H.,  upon  ceruin  trusts. 

2.  That  the  said  G.  H.  died  on  about  the  day  of  leaving 
the  petitioner  surviving  trustee. 

8.  That  the  said  trusto  are  still  unexecuted,  and  that  the  petitioner  is 
unable  by  reason  of  having  left  the  neighbourhood  [or  his  bodily  infirmity, 
or  any  cause  for  relinquishing  trust]  further  to  execute  the  said  trusu ;  that 
it  is  for  the  advantage  of  the  parties  beneficially  interested  in  the  due  execu- 
tion of  the  trust  that  new  trustees  be  appointed  by  the  court  in  the  place  of 
the  petitioner. 

4.  That  and  of,  &c.  [address  and  description]  are  proper 
persons  to  appoint  as  such  trustees. 

5.  That  I.  J.,  of  &c.  [address  and  description],  and  L.  M.,  of  &c.  [address 
and  description],  are  the  persons  beneficially  interested  in  the  said  trust. 

6.  Your  petitioner  prays  that  the  said  and  or  some  other 
persons  to  be  named  by  the  court,  be  appointed  trustees  in  his  place  and 
stead,  and  that  the  cost  of  the  proceeding  be  ordered  to  be  paid  out  of  the 
trust  fund,  and  to  give  such  directions  as  may  be  necessary  for  executing 
such  order. 
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28  &  29  Vict,    No.  10.  Maintenance  and  Advancement  of  In&ntfi.     (Claute  6 

c.  99,  ■.  1.  of  Section  1  of  the  Act,) 

Ord,  xi.  Showeth, 

jy,fr  I.  1.  That  he  it  guardian  [or  trustee]  of  C.  D.,  ao  in&nt,  and  tKat  by  the 

'    *  will  of  E.  F.,  a  sum  of  £  was  bequeathed  to  the  petitioner,  opoa 

trust  to  apply  the  income  thereof  to  the  maintenance  and  ^lucatioo  of  tbe 
said  C.  D.  during  his  minority,  and  to  pay  the  said  principal  sum  of  £ 
to  the  said  C.  D.  upon  his  attaining  the  age  of  twenty-one  years. 

2.  That  the  said  C.  D.  is  now  of  the  age  of  fourteen  years  or  thereaboats, 
and  is  now  resident  within  the  jurisdiction  of  this  court,  and  the  peCitioaff 
has  heretofore  spent  the  whole  of  the  accruing  interest  upoo  his  maintenaace 
and  education. 

8.  That  in  the  opinion  of  your  petitioner  it  would  be  gready  to  the 
interest  and  advancement  of  the  said  C.  D.,  if  a  sum  of  £  psrt  of 

the  said  principal  money  of  £  was  now  expended  by  the  peudooer 

in  payment  to  G.  U.  of  saddler,  as  a  premium  to  the  said  G.  H.  ta 

take  and  receive  the  said  C.  D.  as  his  indoor  apprentice. 

4.  The  petitioner  prays  that  he  may  direct  him  to  use  and  approf*ittt 
the  said  sum  of  £  part  of  the  said  principal  trust  nooney  or  lom  of 

£  for  the  apprenticeship  of  the  said  infant  ac^rdingly. 


28  &  29  Vict        No.  11.  Partnership.     (Clause  7  of  Section  1  of  the  Act.) 
c.  99, 8. 1.  A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

Ord,  i.  1.  He  and  the  said  C.  D.,  the  defendant  have  been  for  the  space  of 

jl^^lg  ^^  years  [or  months]  last  past  carrying  on  business  together  at  widus 

the  jurisdiction  of  this  court,  under  certain  articles  of  partnership  in  wridag, 
signed  by  them  respectively  [or  under  a  certain  deed  sealed  and  ^xecotAl 
by  them  respectively,  or  under  a  verbal  agreement  between  them,  the  said 
plaintiff  and  defendant]. 

2.  Divers  disputes  and  differences  have  arisen  between  the  plaintiff  sad 
defendant  as  such  partners,  whereby  it  has  become  impossible  to  caiij  oa 
the  said  business  in  partnership  with  advantage  to  the  partners. 

3.  The  whole  of  the  property,  stock,  and  credits  of  such  partnership  ds 
not  exceed  in  value  the  sum  of  500/. 

4.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  be  a 
ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of  the 
partnership  according  to  the  terms  of  the  said  articles  [deed  or  agreememj. 

5.  The  plaintiff  prays  the  court  to  decree  a  dissolution  of  the  said  partner- 
ship, and  that  the  accounts  of  the  said  partnership  trading  may  be  taken  by 
the  court,  and  the  assets  thereof  realized,  and  that  each  party  may  be 
ordered  to  pay  into  court  any  balance  due  from  him  upon  such  partaenbip 
account,  and  that  the  debts  and  liabilities  of  the  said  partnership  may  be 
paid  and  discharged,  and  that  the  costs  of  the  suit  may  be  paid  out  of  the 
partnership  assets,  and  that  any  balance  remaining  of  such  assets,  after  sock 
payment  and  discharge,  and  the  payment  of  the  said  costs,  may  be  divided 
between  the  plaintiff  and  defendant,  according  to  the  terms  of  the  sai^ 
articles  [deed  or  agreement],  or  that  if  the  said  assets  shall  prove  ius^- 
ficient  he  the  plaintiff  and  the  said  defendant  may  be  ordered  to  contribute 
in  such  proportions  as  shall  be  just  to  a  fund  to  be  raised  for  the  payment  «f 
and  discbarge  of  such  debts,  liabilities,  and  costs.  And  to  gire  such  odicr 
relief  as  the  court  shall  think  fit 

[N.B. — In  tuits/or  winding-up  rfany  partner thipt  omit  the  prayer  far  dU- 
solution  I  but  instead  thereof  insert  a  paragraph  stating  the  fact  qftht  partmT' 
ship  having  been  dissolved,] 
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No.  12.  Notice  of  Application  for  Order  in  the  nature  of        28  &  29  Vict. 
Injunction.     (Clause  8  of  Section  1  of  the  Act.)  «•  »5»  »•  *• 

Take  notice  that  I,  A.  B.,  intend  to  apply  at  the  titting  of  the  court  as  ^^  ^ 
aforesaid  on  the  day  of  [or  to  Mr.  Judge  at  hit  '    * 

sittings  or  at  on  the  day  of  as  Ihe  case  may 

be]  for  an  order  in  the  nature  of  an  injunction  to  restrain  C.  D.  from  further 
prosecuting  an  action  which  he  has  commenced  against  me  in  the  Exchequer 
of  Pleas  to  recover  damages  for  the  breach  of  the  contract  for  the  specific 
performance  of  which  this  suit  was  commenced  [or  to  restrain  him  from 
receiving  and  giving  discharges  for  any  of  the  debts  due  to  the  partnership 
in  the  matter  of  the  partnership  between  us  for  the  winding-up  of  which  the 
suit  was  commenced,  or  from  digging  the  turf  from  the  land  which  was 
agreed  to  be  sold  by  him  to  me  by  the  agreement  the  specific  performance 
of  which  this  suit  is  commenced  to  enforce,  or  as  the  ease  may  6e]. 

Dated  this  day  of  186    . 

A.B. 

To  C.  D. 

[N.B. —  Where  the  order  in  the  nature  qf  an  injunction  is  to  be  applied /or 
against  a  party  whose  name  and  address  does  not  appear  upon  any  proceeding 
already  filed  in  this  suit,  it  must  be  stated  in  Jull  to  enable  the  high  baU\jf  to 
serve  the  notice,] 

No.  13.  Summons  on  Plaint 

No.  of  Plaint  in  Equity. 
In  the  county  court  of  holden  at 

(  Seal.)  A.  B.  [  Address,  description] ,  plaintiff, 

and  Ord,  i. 

C.  D.  [Address,  description],  defendant  jj^^  g^ 

You  are  hereby  summoned  to  appear  at  a  county  court,  to  be  holden  at 
on  the  day  of  at  the  hour  of  in  the 

noon,  to  show  cause  why  the  relief  prayed  for  in  the  plaint  here- 
unto annexed  should  not  be  granted. 

Dated  this  day  of  186    . 

Registrar. 
To  C.  D.,  defendant  [or  one  rfthe  defendants], 

N.  B.^If  you  do  not  attend  either  in  person  or  by  your  attorney  at  the 
time  and  place  above  mentioned,  such  decree  or  order  will  be  made,  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 

[Indorsement  on  Summoms^ 

If  you  desire  to  lessen  the  amount  of  costs  which  you  may  be  put  to,  you 
should  follow  such  of  these  directions  as  may  apply. 

If  you  desire  to  admit  the  truth  of  the  allegations  in  the  plaint,  and  to 
submit  to  the  judgment  of  the  court,  you  may,  at  any  time  before  the  return 
day  of  the  original  summons,  appear  before  the  registrar,  and  in  his  presence 
sign  an  admission  of  the  truth  of  the  plaint,  and  a  consent  to  abide  by  and 
perform  any  decree  or  order  the  court  may  make. 

If  you  desire  to  disclaim  any  interest  in  the  subject-matter  of  the  suit,  or 
if  vou  intend  at  the  hearing  to  deny  any  of  the  statements  in  the  plaint,  or 
raise  any  question  of  law  upon  such  statement  without  admitting  the  truth 
thereof,  you  may  deliver  to  the  registrar,  within  eight  days  after  the  service 
of  the  summons  upon  you,  a  statement  signed  by  you  to  that  effect. 

If  you  intend  to  rely  on  a  set-off,  infancy,  coverturb,  a  statute  of 
LIMITATIONS,  or  a  DiscHAROE  Under  a  bankrupt  or  an  insolvent  Act, 
as  a  defence,  you  must  give  notice  of  such  special  defence  to  the  registrar 
five  dayB  before  the  day  of  hearing,  and  such  notice  must  contain  the  par« 
ticulars  required  by  '*Thb  County  Court  Rules;"  and  you  must  deliver 
to  the  regisurar  as  many  copies  of  such  notice  as  there  are  plaintiffs,  and  an 
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additional  copy  for  the  use  of  the  court.  If  your  defence  be  a  set-off, 
you  must,  with  each  notice  thereof,  deliver  to  the  registrar  a  statement  of 
the  particulars  thereof. 

Summonses  for  witnesses  and  for  the  production  of  documents  will  be 
issued  upon  application  at  the  office  of  the  registrar  of  the  court  upon  pay- 
ment of  the  proper  fee. 


No.  14.  Notice  to  Admit  and  Inspect. 

Ord,  iii.  Take  notice,  that  the  plaintiff  [or  defendant  or  petitioner]  proposes  to 

Bules  1  &  2.  adduce  in  evidence  on  the  trial  in  this  cause  [or  matter]  the  several  documents 
hereunder  specifiedi  and  that  the  same  may  be  inspected  by  the  defendant 
[or  plaintiff  or  petitioner],  his  attorney  or  agent,  at  on 

between  the  hours  of  ;  and  the  defendant  [or  plaintiff  or  petitioner] 

is  hereby  required,  within  forty-eight  hours  from  the  last- mentioned  hour, 
to  admit  that  such  of  the  said  documents  as  are  specified  to  be  originals 
were  respectively  written,  signed,  or  executed  as  they  purport  respectively 
to  have  been  ;  that  such  as  are  specified  as  copies  are  true  copies ;  and  that 
such  documents  as  are  stated  to  have  been  served,  sent,  or  delivered,  were 
so  served,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to  the 
admissibility  of  all  such  documents  as  evidence  on  such  trial. 
Dated  the  day  of 

G.  H.,  attorney  for 
To  E.  F.,  attorney  for 

Originals. 


Description  of  the  Documents. 


Date. 


Copies. 


Description  of  Documents. 


Original  or  Duplicate  served,  sent,  or 
delivered,  when,  how,  and  by 
whom. 


No.  15.  Application  for  Summons  to  Produce. 
Q^^^  yi^  To  the  registrar  of  the  above  court. 

p.*   /  If  A.  B.  [or  C.  D.]  hereby  apply  for  a  summons  to  issue,  calling  upon 

•»  of  to  attend  to  court  upon  the  day  of  , 

and  then  and  there  to  produce' the  following  documents. 

A.  B.  [or  C.  D.] 
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Description  of  the  Documenti. 


Date. 


Copies. 


Deecriptlon  of  Documents, 


Original  or  Duplicate  lerred,  sent,  or 
Date»»  delivered,   when,   how,    and   by 

whom. 


No.  16.  SummonB  to  Witness. 

No.  of  Plaint  in  Equity. 

In  the  county  court  of  holden  at 

In  the  suit  of  A.  B.  v.  C.  D. 
You  are  hereby  required  to  attend  at  [court  hoiue  in  ]  on 

the  day  of  186    ,  at  the  hour  of  in  the 

noon,  to  give  evidence  in  the  above  cause  on  behalf  of  the  [pUunt^ff  or  deftnd' 
antf  a$  the  cate  may  be],  and  then  and  there  to  have  and  produce  ^the  teveral 
documenti  hereunder  ipecified"]^  and  all  other  books,  papers,  writings,  and 
other  documenu  relating  to  the  said  action,  which  may  be  in  your  custody, 
possession,  or  power.  In  default  of  your  attendance  you  will  be  liable  to  a 
penalty  of  £10. 

Dated  this  day  of  186    . 

Registrar. 
To 
[Here  inter  t  list  qf  documents  mentioned  in  the  application  for  the  eummons.] 


Ord.  iii. 


No.  17.  Defendant's  Admission. 

I,  the  undersigned  Defendant,  admit  the  truth  of  the  allegations  in  the  Ord.  it 
plaint,  and  hereby  submit  to  the  judgment  of  the  court  thereon.  Rule,  1. 

(Signed)  C.  D.,  defendant 

Signed  in  the  presence  of 

Thit  paper,  marked  (A),  is  the  paper  referred  to  in  the  annexed  qffidavit. 


No.  18.  Affidavit  of  Signature  to  Defendant's  Admission. 

I,  of  ,  gentleman,  an  attorney  of  her  Migesty's  court  of  Ord,  H. 

at  Westminster,  make  oath  and  say,  that  I  was  present  on  the  ji^g  |^ 

day  of  one  thousand  eight  hundred  and  sixty  ,  and  did  see  ' 
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the  above-DamedC.  D.,  the  defendant,  sign  the  statement  hereunto  annexed, 
marked  with  the  letter  A,  and  that  the  name  set  to  the  said  statement  is  in 
the  handwriting  of  the  defendant,  and  that  the  name  set  to  the  said  state- 
ment as  the  witness  attesting  the  same  is  in  my  handwriting. 


No.  19.  Defendant's  Statements. 
Ord,  ii.  I  the  undersigned  defendant  [or  one  of  the  defendants]  disclaim  all  in- 

RuUt  3.  terest  under  the  will  of  the  said  £.  F.  in  the  plaint  named  [or  as  heir-at-law 

of,  or  as  next  of  kin,  or  one  of  the  next  of  kin  of  E.  F.  deceased  in  the  said 
plaint  named]. 

Off  I  the  undersigned  defendant  state,  that  I  admit  [or  deny]  [here  repeat 
in  the  language  of  the  plaint  the  statements  admitted  or  denied^. 

Or,  1  the  undersigned  defendant  submit  that  upon  the  facts  stated  in  the 
plaint  it  does  not  appear  that  there  is  any  agreement  which  can  be  legally 
enforced  [or  that  it  appears  upon  the  said  plaint  that  I  am  jointly  liable 
with  one  E.  F.,  who  is  not  a  party  to  the  suit,  and  not  severally  liable  as  by 
the  plaint  appears,  or  that  it  appears  by  the  said  plaint  that  G.  H.  should 
have  been  a  joint  plaintiff  with  tlie  said  A.  B.  in  the  said  suit,  or  at  the  case 
may  be}. 

Or  that  the  plaintiff  has  conveyed  [or  assigned]  his  interest  in  the  said 
mortgage  [or  equity  in  redemption]  to  one  I.  J.  [or  that  I  have  conveyed  or 
assigned  to  H.  L.  by  way  of  further  charge  for  securing  the  sum  of  £ 
the  equity  of  redemption  in  the  property  sought  by  the  suit  to  be  fore- 
closed]. 

Or  that  since  the  dissolution  of  the  partnership  the  plaintiff  has  executed 
a  deed  under  seal,  whereby  the  plaintiff  covenants  to  discharge  all  debts  and 
liabilities  of  the  partnership,  and  generally  to  release  me  from  all  claims  and 
liabilities  either  by  or  to  himself  and  others  in  respect  of  the  said  partner- 
ship trading  [or  as  the  case  may  be], 

(Signed)        C.  D.,  defendant 
Where  filed  by  attorney  add — 

This  statement  was  filed  by 
of 
Attorney  for  the  defendant. 


No.  20.  Decretal  Order. — Administration  Suit. 

Ord,  ▼.  It  is  ordered,  that  the  following  accounts  and  inquiries  be  taken  and  made ; 

that  is  to  say, 

In  Creditor's  Suit, 

1.  That  an  account  be  taken  of  what  is  due  to  the  plaintiff  and  all  other 
the  creditors  of  the  deceased. 

In  Suits  by  Ligatees. 
An  account  be  taken  of  the  legacies  given  by  the  teslator*s  will. 

In  Shits  by  next  qf  Kin, 

An  inquiry  be  made  and  account  taken  of  what,  or  of  what  share,  if  any, 
the  plaintiff  is  entitled  to  as  next  of  kin  [or  one  of  the  next  of  kin]  of  the  in- 
testate. 

[After  the  first  paragraph,  the  decretal  order  will,  where  necessary,  order,  in 
a  creditor* s  suit,  inquiry  and  accounts  for  legatees,  devisees,  heirs^at'law,  and 
next  qfkin.  In  suits  by  claimants  other  than  creditors,  after  the  first  paragraph 
in  all  cases  an  order  to  inquire  and  take  an  account  of  creditors  will  follow  the 
first  paragraph,  and  such  pf  the  others  as  may  be  necessary  will  follow,  omitting 
the  first  formal  words.     The  form  is  continued  as  iu  a  creditor's  suit.] 
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3.  An  account  of  the  funeral  and  testamentary  expenses. 

4.  An  account  of  the  personal  estate  of  the  deceased  come  to  the  hands 
of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order  or  for  his 
use. 

5.  An  inquiry  what  part  (if  any)  of  the  personal  estate  of  the  deceased  are 
outstanding  and  undisposed  of. 

6.  And  It  is  further  ordered,  that  the  defendant  do,  on  or  before  the 

day  of  next,  pay  into  court  all  sums  of  money  which  shall 

be  found  to  have  come  to  his  hands,  or  to  the  hands  of  any  person  by  his 
order  or  to  his  use. 

7*  And  that  if  the  registrar  shall  find  it  necessary  for  carrying  out  the 
objects  of  the  suit  to  sell  any  part  of  the  personal  estate  of  the  deceased, 
that  the  same  be  sold  accordingly. 

8.  And  that  Mr.  be  receiver  in  the  suit  [or  proceeding],  and  re- 
ceive and  get  in  all  outstanding  debts  and  outstanding  personal  estate  of 
the  deceased,  and  pay  the  same  into  the  hands  of  the  registrar  [and  shall 
give  security  by  bond  for  the  due  performance  of  his  duties  to  the  amount 
of£                ]. 

9.  And  it  is  further  ordered,  that  if  the  personal  estate  of  the  deceased  he 
found  insufficient  for  carrying  out  the  objects  of  the  suit,  then  the  following 
further  inquiries  be  made,  and  accounts  taken ;  that  is  to  say, 

10.  That  an  inquiry  be  made  what  real  estate  the  deceased  was  seised  of 
or  entitled  to  at  the  time  of  his  death. 

11.  What  are  the  incumbrances  (if  any)  affecting  the  real  estate  of  the 
deceased,  or  any  part  thereof. 

12.  An  account,  so  far  as  possible,  of  what  is  due  to  the  several  incum- 
brancers, and  to  include  a  statement  of  the  priorities  of  such  of  the  incum- 
brancers as  shall  consent  to  the  sale  hereinafter  directed. 

13.  And  that  the  real  estate  of  the  deceased,  or  so  much  thereof  as  shall 
be  necessary  to  make  up  the  fund  in  court  sufficient  to  carry  out  the  object 
of  the  suit,  be  sold,  with  the  approbation  of  the  judge,  free  from  incum- 
brances (if  any)  of  such  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

14.  And  it  is  ordered,  that  shall  have  the  conduct  of  the  sale  of  the 
real  estate,  and  shall  prepare  the  conditions  and  contracts  of  sale,  and  the 
abstract  of  title,  subject  to  the  approval  of  the  registrar,  and  that  in  case  any 
doubt  or  difficulty  shall  arise  the  papers  shall,  with  the  like  approval,  be 
subject  to                ,  Esquire,  to  settle. 

15.  And  it  is  further  ordered,  that,  for  the  purpose  of  the  inquiries  here- 
inbefore directed,  the  registrar  shall  advertise  in  the  newspapers  accord, 
ing  to  the  practice  of  the  court,  or  shall  make  such  inquiries  in  any  other 
way  which  shall  appear  to  the  registrar  to  give  the  most  useful  publicity  to 
such  inquiries. 

16.  And  it  is  ordered,  that  the  above  inquiries  and  accounts  be  made  and 
taken,  and  that  all  other  acts  ordered  to  be  done  be  completed,  before  the 

day  of  and  that  the  registrar  do  certify  the  result  of  the 

inquiries  and  the  accounts,  aod  that  all  other  acts  ordered  are  completed, 
and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of  the  par- 
ties on  the  day  of 

17.  And  lastly  it  is  ordered,  that  this  suit  [or  matter]  stand  adjourned  for 
making  a  final  decree  to  the  day  of 

[Such  part  only  rf  thu  decretal  order  is  to  be  used  at  is  applicable  to  the 
particular  cote.] 


No.  21.  Form  of  Order  under  Order  VI.  Rule  14,  or  under 
Order  Xn. 

It  appearing  to  me  that  it  will  be  for  the  benefit  of  the  estate  that  the  re- 
maining outstanding  debts  be  sold,  I  do  order  that  the  debts  now  due  to  the 
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estate  of  E.  P.,  the  testator  [or  intestatel  in  the  plaint  in  this  toit  mentioned, 
be  dold  as  soon  as  conTeniently  may  be  by  [the  receiver]  by  private 

contract  [or  public  auction]  for  the  highest  price  that  can  be  obtained  for 
the  same. 

Dated  this  day  of 

J.  8.,  judge. 


No.  22,  Form  of  Order  under  Order  VI.  Rule  14,  or  under 
Order  XH. 

It  appearing  to  me  that  it  is  necessary  for  carrying  out  the  objects  of  this 
suit  that  the  real  estate  [or  part  of  the  real  estate]  of  the  deceased  be  sold,  I 
do  order  that  all  that  freehold  [copyhold  or  leasehold]  messuage  or  tenement, 
&c.  [tetting  out  parceU  as  in  last  conveyance^,  being  the  real  [or  part  of  the 
real]  estate  of  B.  F.,  late  of  in  the  county  of  deceased,  the 

testator  [or  intestate  in  the  plaint  in  the  suit  mentioned],  be  offered  for  sale 
by  public  auction  at  the  Hotel  at  by  Mr.  auctioneer, 

and  be  then  and  there  sold  [provided  the  sum  bid  for  the  same  be  not  leta 
than  £  or']  to  the  highest  bidder  without  reserve. 

Dated  this  day  of 

J.  S,  judge. 


No.  23.  Decretal  Order  for  Reference  in  Foredosnre  Suit 
by  Legal  Mortgagee. 

Ord,  V.  It  is  ordered,  that  it  be  referred  to  the  registrar  to  take  an  account  of  what 

is  due  to  the  plaintiff  for  principal  and  interest  on  the  mortgage  mentioned 
in  the  plaint  (making  allowance  on  one  side  or  the  other  for  any  rents  or 
profits  received  by  the  plaintiff  and  for  any  sums  of  money  lawfully  expended 
by  the  plaintiff  about  the  mortgaged  premises),  and  to  ux  the  plaintiff's 
costs  ol  this  suit,  and  that  the  registrar  do  certify  to  the  court,  on  the 
day  of  what  he  shall  find  to  be  due  for  principal  and  interest  as 

aforesaid  and  for  costs:  And  upon  the  defendant  paying  into  court  what 
shall  be  certified  to  be  due  to  the  plaintiff  for  principal  and  interest  as  afore- 
said, together  with  the  said  cosu,  within  six  months  afUr  the  registrar  shall 
have  presented  his  certificate,  it  is  ordered  that  the  plaintiff  do  reconvey  tlie 
said  mortgaged  premises,  free  and  clear  from  all  incumbrances  done  by  him, 
or  any  claiming  by,  from,  or  under  him,  and  do  deliver  up  to  the  registrar  all 
deeds  and  writings  in  his  custody  or  power  relating  thereto,  and  that  upon 
such  reconveyance  being  made,  and  deeds  and  writings  bein^ delivered  up,  the 
registrar  shall  pay  out  to  the  plaintiff  the  said  sum  so  paid  m  as  aforesaid  for 
principal,  interest,  and  costs ;  but  in  default  of  the  defendant  paying  into 
court  such  principal,  interest,  and  costs  as  aforesaid,  by  the  time  aforesaid,  then 
it  is  ordered  that  the  defendant  do  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in,  and  to  the  said  premises,  and  the 
registrar  is  to  settle  the  conveyance  if  the  parties  differ  about  the  same ;  and 
it  IS  further  ordered,  that  after  the  expiration  of  the  said  six  months,  the 
plaintiff  shall  be  at  liberty  to  apply  to  the  court  for  a  final  decree  for  the 
foreclosure  of  the  said  mortgage. 

[N,  B» —  Where  the  state  cjthe  account  is  ascertained  at  the  first  hearing, 
instead  qf  the  order  of  r^erence  to  the  registrar,  begin, — It  is  declared  that 
the  sum  of  £  is  now  due  to  the  plaintiff  for  principal  and  interest, 

on  the  mortgage  mentioned  in  the  plaint,  and  it  is  ordered  that  the  registrar 
do  tax  the  plaintiff^s  costs  of  this  suit,  and  tliat] 
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No.  24.  Decretal  Order  of  Sale  in  a  Suit  by  a  Legal  or  Equitable 
Mortgagee  or  Person  entitled  to  a  Lien. 

It  is  ordered,  that  it  be  referred  to  the  registrar  to  take  an  account  of  Ord,  ix. 
what  18  due  to  the  plaintiff  for  principal  and  interest  on  the  mortgage  Ur 
equitable  mortgage  or  lien]  mentioned  in  the  plaint,  and  to  tax  the  plaintiff's 
costs  of  this  suit,  and  that  the  registrar  do  certify  to  the  court  on  the 
day  of  what  he  shall  find  to  be  due  for  principal  and  interest  as 

aforesaid,  and  for  costs:  And  upon  the  defendant  pacing  into  court  what 
shall  be  certified  to  be  due  to  the  plaintiff  for  principal  and  interest  as 
aforesaid,  together  with  the  said  costs,  within  six  months  after  the  registrar 
shall  have  presented  his  certificate,  it  is  ordered  that  the  plaintiff  [do  re- 
convey  the  said  mortgaged  premises  free  and  clear  Arom  all  incumbrances 
done  by  him,  or  any  claiming  by,  from,  or  under  him,  and  J  do  deliver  up  to 
the  registrar  all  deeds  and  writings  in  his  custody  or  power  relating  thereto, 
and  that  upon  such  reconveyance  being  made,  and  deeds  and  writings  beins 
delivered  up,  the  registrar  shall  pay  out  to  the  plaintiff  the  said  sum  so  paid 
in  as  aforesaid  for  principal,  interest,  and  costs;  but  in  default  of  the  de- 
fendant paying  into  court  such  principal,  interest,  and  costs  as  aforesaid  by 
the  time  aforesaid,  then  it  is  ordered,  that  the  said  mortgaged  premises  \^w 
the  premises  subject  to  the  said  equitable  mortgage  or  Tien]  be  sold  with 
the  approbation  of  the  registrar :  And  it  is  ordered,  that  the  money  to  arise 
by  such  sale  be  paid  into  court,  to  the  end  that  the  same  may  be  duly 
applied  in  payment  of  what  shall  be  found  due  to  the  plaintiff  for  principal, 
interest,  and  costs  as  aforesaid,  and  that  the  balance  (if  any)  shall  be  paid 
to  the  defendant.  • 


No.  25.  Decretal  Order. — Dissolution  of  Partnership. 

It  is  declared,  that  the  partnership  in  the  plaint  mentioned  between  the  Ord.  v. 
plaintiff  and  defendant  ought  to  stand  dissolved  as  from  the  day  of 

and  it  is  ordered,  that  the  dissolution  thereof  as  from  that  day  be 
advertised  in  the  London  Gazette,  &c. 

And  it  is  ordered,  that  be  the  receiver  of  the  partnership  esute 

and  effects  in  this  suit,  and  do  get  in  all  the  outstanding  book  debts  and 
claims  of  the  partnership. 

And  it  is  ordered,  that  the  following  accounts  be  taken : — 

1.  An  account  of  the  credits,  property,  and  effects  now  belonging  to  the 
said  partnership. 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership. 

8.  An  account  of  all  dealings  and  transactions  between  the  plaintiff  and 
defendant  from  the  foot  of  the  settled  account  exhibited  in  tnis  suit  and 
marked  (A),  and  not  disturbing  any  subsequent  settled  accounts. 

And  it  is  ordered,  that  the  good  will  of  the  business  heretofore  carried  on 
by  the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the  stock  in 
trade,  be  sold  on  the  premises,  and  that  the  registrar  may,  on  the  application 
of  any  of  the  parties,  fix  a  reserved  bidding  for  all  or  any  of  the  lots  at  such 
sale,  and  that  either  of  the  parties  are  to  be  at  liberty  to  bid  at  the  sale. 

And  it  is  ordered,  that  the  above  accounts  be  taken,  and  all  the  other  acts 
required  to  be  done  be  completed,  before  the  day  of  and  that 

the  registrar  do  certify  the  result  of  the  accounts,  and  that  all  other  acts  are 
completed,  and  have  his  certificate  in  that  behalf  ready  for  the  inspection 
of  the  parties  on  the  day  of  • 

And  lastly  it  is  ordered,  that  this  suit  stand  adjourned  for  making  a  final 
decree  to  the  day  of 
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No.  26.  Final  Decree  for  Fore<?lo<Tjre, 

Ord.  \x.  Wber^aI  it  appears  to  th«  coort  that  the  defendant  has  not  paid  into  coort 

the  sum  which  was  on  the  day  of  last  certified  bj  the 

rei^strar  to  be  due  to  the  piaintitf  for  principal  and  interest  upon  the  mort- 
gafre  in  the  plaint  mentioned,  and  for  costs,  piirsuant  to  the  decretal  order 
made  in  this  «uit  on  the  day  of  last,  and  that  the  period  of  six 

monthf  has  elapsed  tince  the  said  day  of 

It  is  ordered,  that  the  defendant  do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in«  and  to  the  said  mortgaged 
premises. 


No.  27.  Partnership. 
Final  Decree. 
Otd.  is.  It  is  ordered,  that  the  fund  now  in  court,  amounting  to  the  sum  of  £ 

be  applied  as  follows: — 

1.  In  payment  of  the  debts  due  by  the  partnership  set  forth  in  the  regis, 
trar's  certificate,  amounting  in  the  whole  to  £ 

2.  In  payment  of  the  cosu  of  all  parties  in  this  suit,  amounting  to  £ 
[Theu  costs  must  be  ascertained  be/ore  the  decree  is  drawn  i^] 

3.  In  payment  of  the  sum  of  £  to  the  plaintiff  at  his  share  of  the 
partnership  assets,  and  of  the  sum  of  £  beine  the  residue  of  the  said 
sum  of  £  now  in  court,  to  the  defendant  as  his  share  of  the  partner- 
ship assets. 

[Or,  And  that  the  remainder  of  the  said  sum  of  it  be  pud  to  the  said 
plaintiff  [or  defendant]  in  part  payment  of  the  sum  of  £  certified  to 

be  due  to  him  in  respect  of  the  partnership  accounts. 

And  that  the  defendant  [or  plaintiff]  do,  on  or  before  the  day  of 

pay  to  the  plaintiff  [or  defendant]  the  sum  of  being  the  balance 

of  the  said  sum  of  £  due  to  him  which  will  then  remain  due]. 


No.  28.  Notice  of  Decretal  Order  to  abseiit  Party. 
Ord,  til  Take  notice,  that  on  the  day  of  the  decree  of  which  a  copy 

Rule  1.  **  hereunto  annexed  was  made  in  this  cause,  and  that  from  the  service  of 

'    '  this  notice  you  will  be  bound  by  the  proceedings  in  the  above  cause  in  the 

same  manner  as  if  you  had  been  originally  made  a  party  to  the  suit,  and 
that  you  may  attend  the  proceedings  under  the  said  decretal  order,  and  that 
you  may  apply  to  the  court  to  add  to  the  decretal  order. 
Dated  this  day  of  186    . 

Registrar. 
To 


No.  29.  Notice  to  Creditor  to  prove  his  Claim. 

Ord.  vi.  Y<>u  <^^c  hereby  required  to  prove  the  claim  sent  in  by  you  against  the 

Rule  5.  estate  of  A.  B.,  deceased,  b^  filing  such  affidavit  as  you  may  be  advised  in 

'    *  support  thereof,  and  by  giving  notice  thereof  to  me,  on  or  before  the 

day  of  next,  and  by  attending  at  my  office  on  the  day  of 

186    «  at  o'clock  in  the  noon,  being  the  time  appointed  for 

adjudication  on  the  claim. 

Dated  this  day  of  186    . 

Registrar. 
To 
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No.  30.  Notice  to  Creditor  of  Allowftnee  of  Claim. 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.,  deceased,  has  been   Ord,  vi. 
allowed  at  the  sum  of  with  interest  thereon  at  per  cent,  per  ^^  jq^ 

annum»  from  the  day  of  186    ,  and  for  costs.  ' 

[If  part  only  allowed,  add,  If  you  claim  to  have  a  larger  sum  allowed,  you 
are  hereby  reauired  to  prove  such  further  claim,  b^  filing  such  affidavit  as 
you  may  be  advised  in  support  thereof,  and  by  giving  notice  thereof  to  me 
on  or  before  the  day  of  next,  and  by  attending  at  my  office  on 

the  day  of  186    ,  at  o'clock  in  the  noon. 

Dated  this  day  of  186    . 

Registrar. 


No.  31.  Registrar's  Certificate. 

Id  obedience  to  the  decretal  order  of  this  court  made  in  the  above  suit,  I   Ord,  viiL 
hereby  certify  that  the  result  of  the  accounu  and  inquiries  [or  of  the  sale  n^ig  |^ 
and  apportionment]  which  have  been  taken  and  made  in  pursuance  of  the  ' 

made  in  this  dated  the  day  of  186    » Is  as  follows: — 

The  plaintifls  and  defendanu  have  attended  by  themselves  or  by  their 
respective  attorneys. 

Notice  qf  Decretal  Order. 

Notice  of  the  said  decreul  order  of  the  day  of  186    ,  has 

been  served  upon 

The  persons  so  served  include  all  the  now  living  and  the  personal 

representatives  of  such  of  them  as  are  dead,  except  such  as  are  parties  to 
this  suit,  and  except  hereinafter  named 

Service  of  notice  of  the  said  decretal  order  upon  the  said  was  dis- 

pensed with. 

Pereonal  Estate  Jccount, 
The  defendant  the  executor  [or  administrator]  of  the  testator 

[or  intestate]  named  in  the  said  have  received  personal  estate  to  die 

amount  of  £  and  they  have  paid  or  are  entitled  to  be  allowed  on 

account  thereof  sums  to  the  amount  of  £  leaving  a  balance  due  ftom 

[or  to]  them  of  £  on  that  account. 

Brfereneee  to  Account. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the  account 

marked  A,  verified  by  the  affidavit  of  the  said  defendant  filed  the 

day  of  and  the  account  marked  B,  verified  by  the  affidavit 

of  filed  the  day  of  and  which  accounts  are  to  be  filed 

with  this  certificate. 

Fariations  from  Accounts, 
Except  that  in  addition  to  the  sums  appearing  in  such  account  to  have 
been  received,  the  said  defendant  [or  plaintiff]  is  [or  are]  charged  with  the 
following  sums,  (that  is  to  say,)  £  and  except  that  of  the  items  of 

disbursement  in  the  said  account  I  have  disallowed  those  numbered 
and  I  have  deducted  from  the  item  numbered  the  sum  of  £ 

and  from  the  item  numbered  the  sum  of  £  and  in  addition  to 

the  disbursements  appearing  in  such  account  the  said  defendant  ha  paid 
and  been  allowed  the  sum  of  £ 

Special  JUowancee  in  Jccountt. 

The  payments  allowed  to  the  said  defendant  [or  plaintiff]  in  the  said 
account  include  the  sum  of  £  paid  into  court  to  the  credit  of  this 

cause,  on  the  day  of  186    . 

P.N.  B  R 
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Brftrtnet  to  Tramseript  rf  Jecmmt. 
The  bcfore-mentioiied  account  marked  A  hai  been  altered,  and  the  k* 
count  marked  A  B,  and  which  is  also  to  be  filed  with  die  cotificate,  it  a 
transcript  of  the  said  account  marked  A,  as  altered  and  paved. 

No  Personal  Estate  received. 
The  defendant  the  executor    [or  adainiatrator    ]  of  tbe  tntator 

[or  intestate]  named  in  the  said  have  not,  nor  hsdi  any  or  citbo'  of 

them,  or  any  person  or  persons  by  their  or  any  or  either  of  their  order,  or  Ix 
their  or  any  or  either  of  their  use,  received  any  part  of  the  penoo&l  vaitci 
the  said  tesutor  [or  intestate]. 

Funeral  Expenses. 
The  funeral  expenses  of  the  te«Utor  [or  intestate],  amounting  to  tkenra 
of  /  have  been  paid  and  are  allowed  the  defendant    [or  pUiotiff  ] 

the  executor  [or  administrator]  of  the  said  tesutor  [or  iotcsote]  is 
the  said  account  of  personal  estate  [hereinafter  mentioned]. 

Debts, 

The  debu  of  the  testator  [or  intestate,  including  the  plaintirt]  «Uch 
have  been  allowed  are  set  forth  in  the  schedule  hereto,  and.  vitb  tk 

interest  thereon,  and  costs  mentioned  in  the  said  schedule,  are  doe  to  the 
plaintiff  and  the  other  persons  named  therein,  and  amount  altogether  a 
.  No  other  person  has  been  allowed,  or  come  in  and  proved,  <bj 
debt  against  the  esute  of  the  said  tesutor  [or  intesUte],  and  the  time  fixe^ 
by  advertisement  for  that  purpose  has  expired. 

Such  of  the  said  debu  as  are  specialty  are  set  forth  in  the  first  part  of  tk 
said  schedule,  and  amount  to  £  such  as  are  simple  contract  are  tei 
forth  in  the  second  part  of  said  schedule,  and  amount  to  £ 

Interest  on  Debts, 

The  interest  on  such  debu  is  computed  down  to  the  date  of  this  certi£- 
cate,  and  after  the  rate  of  4/.  per  centum  per  annum,  from  the  dij 

of  1 86    ,  the  date  of  the  said  decretal  order,  unless  otherwise  ipedSed 

in  the  said  schedule. 

Legmeies  and  Annuities. 

TTie  legacies  given  by  the  tesutor,  other  than  annuities,  are  set  for*  » 
the  first  part  of  the  schedule  hereto,  and,  with  the  intetett  tfcffea 

mentioned,  remain  due  to  the  persons  therein  named,  and  amount  altogedier 
to£ 

The  annuities  given  by  the  testator,  with  the  arrears  duetfaereoo,anKt 
forth  in  the  second  part  of  the  said  schedule.     Such  arreaii  amosat  to 

it  • 

Interest  on  Legacies, 

The  interest  on  such  legacies  is  computed  down  to  the  date  of  this  certifi- 
cate, and  after  the  rate  of  4/.  per  centum  per  annum,  from  the  <^J 
of  186  ,  the  end  of  one  vear  after  the  tesutor's  death,  onleM  otber- 
wise  specified  in  the  said  schedule. 

The  arrears  of  the  annuities  are  computed  to  the  date  of  this  co^ 
cate,  and  from  the  testator's  death,  unless  otherwise  specified  in  che  sw 
schedule. 

Outstanding  Estate, 

The  personal  esUte  of  the  said  tesutor  [or  inteeUU]  [not  yctiffrfy 
bequeathed]  ouUUnding  or  undisposed  of  consisu  of  the  partbcalsfs  K^ 
forth  in  the  schedule  hereto. 

Real  Estate, 
The  real  esutt  which  the  said  tesutor  [or  intestate]  was  seised  of « 
entitled  to  consists  of  the  particulars  set  forth  in  the  scbedol*  baOB- 
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Ineumbvancw  on  Real  Ettale. 
The  incumbrances  affecting  the  said  testator's  [or  intestate's]  real  estate 
are  specified  in  the  sot^dule  hereto. 

Rents  and  Pr<^s  Account. 

The  defendants  [or  plaintiff  ]  the  trustee    named  in  the  said 

decretal  order  have  received  rents  and  profits  of  the  testator's  real  estate 

to  the  amount  of  £  and  they  have  paid  or  are  entitled  to  be 

allowed  on  account  thereof  sums  to  the  amount  of  £  leaving  a  balance 

due  from  [or  to]  them  of  £  on  that  account. 

No  Renti  and  Prqfiti  received. 
The  defendants  [or  plaintiff   ]  the  trustee  named  in  tke  said 

decretal  order  have  not,  nor  hath  any  or  either  of  them  or  any  person  or 
persons  by  their  or  any  or  either  of  their  order,  or  for  their  or  any  or  either 
of  their  use,  received  any  sum  or  sums  of  money  on  account  of  the  rents  and 
profits  of  the  testator's  [or  intestate's]  real  estate. 

Next  of  Kin. 
The  next  of  kin,  according  to  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  of  the  intestate  named  in  the  said  living 

at  the  time  of  his  death  were  of  whom  the  said  have  since 

died. 
The  legal  personal  representative    of  the  said 
The  legal  personal  representative    of  the  said 
The  legal  personal  representative    of  the  said 
Dated  this  day  of 

Registrar. 


No.  82.  Notice  that  Registrar's  Certificate  may  be  inspected. 

Take  notice,  that  the  certificate  of  the  result  of  the  inquiries  made  and  Qrd.  viii. 
accounts  taken  by  me  under  the  decretal  order  of  this  court  made  on  the  j^g  2. 

day  of  in  this  cause  lies  in  my  office  and  can  be  inspected  by  ' 

you  up  to  and  inclusive  of  the  day  of  [here  intert  the  day  brfore 

the  cauie  it  to  be  further  heard]. 

Registrar. 
To 


No.  33.  Bond  to  be  given  by  Receiver. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of  &c.,  and  C.  D.,  of  &c.,  Ord.  xxii. 
and  E.  F.,  of  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  G.  H.,  ^^   j 
registrar  of  the  county  court  of  hold  en  at  in  £  to  be  paid  to  ' 

the  said  G.  H.,  or  his  certain  attorney,  executors,  administrators,  or  assigns. 
For  which  payment  to  be  made  we  bind  ourselves,  and  each  and  every  of 
us,  in  the  whole,  our  and  each  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmlv  by  these  presents. 

Sealed  with  our  seal,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

And  whereas  a  plaint  in  equity  has  been  filed  in  this  court  by  A.  B. 
against  C.  D.  for  the  purpose  of  [here  insert  object  of  suiti. 

And  whereas  the  said  A.  B.  has  been  appointed,  by  order  of  the  above- 
mentioned  court,  to  receive  the  rents  and  profits  of  the  real  [or  freehold  or 
copyhold  or  leasehold]  estate  [or  estates]  [and  to  get  in  the  outstanding 
personal  estate]  of  C.  D.,  the  testator  in  the  said  plaint  named. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden 
A.  B.  do  and  shall  duly  account  for  all  and  every  the  sum  or  sums  of  money 

B  r2 
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which  he  shall  so  receive  on  account  ot  the  rents  and  profits  of  the  real 
estates,  and  in  respect  of  the  personal  estate,  of  the  said  C.  D.  [or  a$  majf  be] 
at  such  periods  as  the  said  court  shall  appoint,  and  do  and  shall  duly  pay 
the  balances  which  shall  from  time  to  time  be  certified  to  be  due  from  him  as 
the  said  court  hath  directed  or  shall  hereafter  direct,  then  this  obligation 
shall  be  void  and  of  none  effect,  otherwise  shall  remain  in  full  force  and 
virtue. 

A.  B.    (l.8.) 
CD.    (L.fl.) 
Signed,  sealed,  and  delivered  by  the  above- 

bounden  in  the  presence  of 

'SoTE,— If  deposit  qf  money  be  made  the  memorandum  thereof  should  follow 
the  terms  of  the  condition  of  the  bond,  and  will  not  require  a  stamp. 


No.  34.  Warrant  of  Execution  on  a  Decree  or  Order  of  the 
Court  for  the  Payment  of  Money. 

Ord,  xvi.  Whereas  on  the  day  of  186    ,  this  court  did,  in  the  matter 

p.    «  of  this  suit,  decree  [or  order]  that  A.  B.  [or  C.  D.]  should  pay  to  C.  D.  [or 

'    '  A.  B.]  [or  should  pay  into  court]  the  sum  of  ;  and  whereas  a  copy 

of  such  decree  [or  order]  was  duly  served  upon  A.  B.  [or  C.  D.,  as  the  case 
may  be ;  and  whereas  the  said  A.  B.  [or  C.  D.]  has  not  paid  the  said  sum 
of  money  according  to  the  said  decree  [or  order] :  These  are  therefore  to 
require  and  order  you  forthwith  to  make  and  levy,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  A.  B.  [or  C.  D.],  wheresoever  they  may 
be  found  within  the  district  of  this  court,  (excepting  the  wearing  apparel 
and  bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his 
trade,  if  any,  to  the  value  of  five  pounds,)  the  sum  stated  at  the  foot  of  this 
warrant,  being  the  amount  directed  to  be  paid  by  the  said  decree  [or  order], 
including  the  costs  of  this  execution,  and  also  to  seize  and  take  any  money 
or  bank  notes  (whether  of  the  bank  of  England  or  of  any  other  bank),  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or 
securities  for  money,  of  A.  B.  [or  C.  D.]  which  may  there  be  found,  or  such 
part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and 
the  costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall  have 
so  levied  to  the  registrar  of  this  court,  and  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  the  execution  thereof. 
Given  under  the  seal  of  the  court,  this  day  of  186. 

By  the  court. 
To  the  high  bailiff  of  the  said  court.  Registrar, 

and  others  the  bailiffs  thereof. 

£   *.    d. 

Amount  ordered  to  be  paid 

Costs 


Total  amount  to  be  levied     •  • 


No.  35.  Warrant  of  Assistance. 

Or</.zvi  Whereas,  according  to  the  tenor  and  true  meaning  of  a  decree  [or  an 

jj^  ^^  order]  bearing  date  the  day  of  186    ,  made  in  the  matter  of 

'    *  this  suit,  the  said  defendant  C.  D.  was  ordered  to  deliver  up  possession  to 

A.  B.  in  the  said  order  named  of  all  that  &c  [as  in  order] ;  and  whereas  a 
copy  of  such  decree  [or  order]  was  duly  served  upon  the  said  C.  D.,  yet 
nevertheless  he  the  said  C.  D.,  and  other  ill-disposed  persons,  his  accom- 
plices, have  refused  to  pay  obedience  thereto,  and  detain  and  keep  the  pos- 
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^ion  of  the  said  house  [or  tenement  and  premises] :  These  are  therefore 
ithorize  and  require  you  to  forthwith  enter  into  and  upon  the  said  mes- 
[or  tenement  and  premises],  and  that  you  do  remove,  eject,  and  expel 
d  C.  D.,  his  tenants,  servants,  aad  accomplices,  each  and  every  of 
it  of  and  from  the  said  messuage  [or  tenement  and  premises],  and 
t  and  parcel  thereof,  and  that  you  do  place  and  put  the  said  A.  B. 
signs  into  the  full,  peaceable,  and  quiet  possession  thereof,  and 
'<eep  him  and  his  assigns. in  such  peaceable  and  quiet  possession 
often  as  any  interruption  may  or  shall  from  time  to  time  be 
d  to  them  or  any  of  them,  according  to  the  true  intent  and 
aid  order ;  and  herein  you  are  not  in  anywise  to  fail. 
e  seal  of  the  court,  this  day  of  186     . 

By  the  court. 
f  the  said  court,  Registrar. 

i&  thereof. 


No.  36.  Warrant  of  Possession. 

Whereas  on  the  day  of  186    ,  this  court  did,  in  the  matter  Ord.  xvi. 

of  this  suit,  decree,  [or  order]  that  you,  the  high  bailiff  of  this  court,  should  g^i^  4^ 
[or  that  A.  B.  should]  take  possession  of  the  goods  and  chattels  of  E.  F.  de-  ' 

ceased,  in  the  said  suit  mentioned,  and  which  at  the  date  of  the  said  order 
were  in  the  possession  of  the  defendant  [and  sell  and  convert  the  same  into 
money  or  keep  and  hold  the  same  to  abide  the  further  order  of  the  court,  as 
the  case  may  be]  : 

These  are  therefore  by  virtue  of  the  said  decree  [or  order]  and  the  statute 
in  such  case  made  and  provided  to  will  and  require,  authorize  and  empower, 
you  and  every  one  of  you  to  whom  this  warrant  is  directed,  forthwith  to 
enter  into  and  upon  the  house  and  houses  of  the  said  C.  D.  and  also  in  all 
other  place  or  places  belonging  to  the  said  C.  D.  where  any  of  the  goods  or 
chattels,  part  of  the  estate  of  the  said  E.  F.,  deceased,  are  suspected  to  be ; 
and  there  to  seize  all  the  goods  and  chattels  whatsoever  belonging  to  the 
esute  of  the  said  E.  F.  deceased. 

And  in  case  of  resistance,  or  of  not  having  the  key  or  keys  of  any  door,  or 
lock  of  any  premises  belonging  to  the  said  C.  D.,  where  any  of  the  goods  or 
chattels,  part  of  the  estate  of  the  said  E.  F.  are  suspected  to  be,  you  shall 
break  open  or  cause  the  same  to  be  broken  open,  for  the  better  execution  of 
this  warrant. 

Given  under  the  seal  of  the  court,  this  day  of  186    . 

By  the  court. 

Registrar. 
To  the  high  bailiff  of  the  said  court, 

and  others  the  bailiffii  thereof. 


No.  37.  Notice  of  Change  of  Attorney. 

To  the  registrar  of  the  court  Ord,  xxiii. 

Take  notice  that  I,  A.  B.  [or  C.  D.]  have  hitherto  employed  as  my  attorney  ^^^  ^ 
G.  H.  of  in  the  above-mentioned  cause,  but  that  I  have  ceased  to  ' 

employ  him,  and  that  my  present  attorney  is  I.  K.  of 

A.  B.  [or  C.  D.] 


No.  38.  Order  of  Revivor. 

Upon  application  of  [here  itaie  hy  whom  the  application  is  made  and  the  Ord.  z. 
events  which  have  happened  rendering  it  ntceetary  to  applyl,  I  do  order  that  Jtn/e,  l. 
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this  suit  stand  revived  and  be  in  the  same  plight  and  condition  as  the  same 
was  in  at  the  time  of  the  said  abatement. 
Dated  this  day  of 

J.  S.,  judge. 


28  &  29  Vict.     No.  39.  Order  of  Payment  of  Legacy  into  Court  of  Chancery, 
c.  99,  s.  5.  Whereas  it  has  been  found  by  this  court,  by  its  decree  of  the  day 

Ord,  xvii.  ©f  in  this  suit  [or  matter],  that  K.  L.  of  is  entitled  to  the 

Rule^  7.  sum  of  ;  and  whereas   the  said   K.  L.   is  an  infant   [or  absent 

beyond  seas],  and  it  appearing  to  the  court  that  it  is  desirable  that, 
under  the  power  given  to  it  by  the  fifth  section  of  the  act  of  parliament 
passed  in  the  twenty-eighth  and  twenty-ninth  years  of  her  Majesty's  reign, 
chapter  ninety-nine,  C.  D.,  the  defendant  in  thb  suit,  [or  matter,  at  the  case 
may  &€,]  should  be  ordered  to  pay  such  sum  of  money  to  the  accounUnt- 
general  of  the  court  of  chancery,  in  accordance  with  the  provisions  of  section 
thirty-two  of  an  act  passed  in  the  session  of  parliament  held  in  the  thirty- 
sixth  year  of  the  reign  of  his  Majesty  King  George  the  Third,  chapter  fifty- 
two,  it  is  ordered  that  the  said  [  ]  do  pay  the  same  accordingly,  and 
do  within  days  produce  to  the  registrar  of  this  court  the  ceruficate 
of  the  said  accountant-general  of  the  payment  to  him  of  such  money. 

By  the  court. 

Registrar. 

[Indorsement  on  last  Order.] 

N.  B. — Your  attention  is  drawn  to  the  following  provisions  qfthe  Jet  SB  Geo, 
8,  c.  52,  and  to  the  Rule  of  this  court. 

Any  legacy  or  sum  of  money  to  which  any  person  who  is  an  infant  or  absent 
beyond  seas  may  be  found  or  declared  entitled  by  any  county  court  in  any 
suit  or  matter  under  this  act  may  be  ordered  by  the  court  to  be  paid  to  the 
accountant-general  of  the  court  of  chancery,  in  accordance  with  the  pro- 
visions of  section  thirty-two  of  an  act  passed  in  the  session  of  parliament 
held  in  the  thirty-sixth  year  of  the  reign  of  his  Majesty  King  George  the 
Third,  chapter  fifty-two ;  and  the  person  ordered  to  pay  the  same  shall,  within 
such  time  as  the  court  shall  direct,  produce  to  the  registrar  of  the  court  the 
certificate  of  the  accountant-general  of  the  payment  of  such  money;  and  if 
default  be  made  in  such  payment  the  judge  may  direct  a  warrant  of  execu- 
tion to  issue  to  the  high  bailiff  of  the  court,  who  by  such  warrant  shall  be 
empowered  to  levy  or  cause  to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  such  person  a  sum  of  money  equal  in  amount  to  the  sum  which 
he  was  ordered  to  pay  to  the  said  accountant-general  and  to  the  costs  incurred 
by  reason  of  such  default,  and  the  sum  so  levied  shall  be  paid  to  and  be  re- 
ceivable by  the  said  accountant-general  under  the  direction  of  the  court. 

Rule  tfCourL — Where  default  (ball  be  made  in  the  production  of  the  cer- 
tificate of  the  accoununt-general  the  registrar  shall  give  notice  in  writing 
to  the  judge  of  the  fact  of  such  default,  and  the  judge  may  thereupon  direct 
a  warrant  of  execution  to  issue  in  accordance  with  section  6  of  the  act. 


No.  40.  Order  of  Transfer  of  Suit  or  Matter  to  Court  of 
Chancery. 

Ord,  xviii.  Whereas  it  appearing  that  the  subject-matter  of  this  suit  exceeds  in  amount 

«  .     t  the  sum  of  500/.  it  is  ordered  that  this  suit  [or  matter]  be  transferred  to  the 

'    *  high  court  of  chancery,  together  with  the  annexed  certificate  of  the  registrar 

of  this  court,  showing  the  state  of  the  suit  [or  matter]  and  the  proceedings 

that  have  been  had  therein  in  this  court. 

By  the  court 

Registrar. 
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No.  41.  Order  in  the  Nature  of  an  Injunction. 

The  plaintiff  undertaking  [by  his  counsel  or  attorney]  to  abide  by  any  Ord.TVi' 
order  this  court  may  make  as  to  damages,  in  case  this  court  shall  hereafter 
be  of  opinion  that  the  defendant  shall  have  sustained  any,  by  reason  of  this 
order,  which  the  plaintiff  ought  to  pay :  Now,  therefore,  C.  D.,  the  defendant 
in  this  cause,  bis  servants,  agents,  and  workmen  are  hereby  strictly  enjoined 
and  restrained  from  pulling  down  or  suffering  to  be  pulled  down  the  house 
being  number  16,  Blank-street,  Islington,  in  the  county  of  Middlesex,  and 
from  selling  the  materials  whereof  the  said  house  is  composed,  {or  from 
entering  into  any  contract  or  contracts,  and  from  accepting,  drawing,  in- 
dorsing or  negotiating  any  bills  or  bill  of  exchange,  notes  or  note,  or  writ- 
ten securities  or  security,  in  the  name  of  the  partnership  firm  of  , 
and  from  contracting  any  debu  or  debt,  and  buying  and  selling  any  goods, 
and  from  making  or  entering  into  any  verbal  or  written  promise,  agreement, 
or  undertaking,  and  from  doing  or  causing  to  be  done  any  acts  or  act  in  the 
name  or  on  the  credit  of  the  said  partnership  firm,  or  whereby  the  said  part- 
nership firm  can  or  may  in  any  manner  become  or  be  made  liable  to  or  for 
the  payment  of  any  sums  or  sum  of  money,  or  for  the  performance  of  any 
contract,  promise,  or  undertaking,  or  a*  the  case  may  6«,]  until  the  day  after 
the  day  upon  which  the  cause  shall  be  heard,  or  until  further  order  [or  until 
the  day  of  upon  which  day  this  court  will  consider  whether 
this  order  shall  be  further  continued]. 

Dated  this  day  of 

J.  S.,  judge. 

If  you  the  said  C.  D.  [your  servants,  agents,  or  workmen,]  act  in  disobe- 
dience  to  this  order,  you  the  said  C.  D.  will  be  liable  to  be  coo^mitted  by  this 
court,  and  also  be  liable  to  have  your  estate  sequestered. 


No.  42.  Notice  of  Application  for  Committal. 

Take  notice  that  the  plaintiff  A.  B.  will,  on  the  day  of  Ord.  xvi. 

186   ,  apply  to  this  court  for  an  order  for  your  committal  to  prison  for  hav-  Ruleif  6,  7. 
ing  disobeyed  the  order  of  this  court  made  on  the  day  of 

186  ,  enjoining  and  restraining  you  [or  for  having  neglected  to  obey  the 
decree  or  oryder  made  on  the  day  of  186  ,  requiring  you] 

{.here  set  out  the  mandatory  part  of  the  Decree  or  Order)  \  and  further  take 
notice,  that  you  are  hereby  required  to  attend  the  court  on  the  first-men- 
tioned day  to  show  cause  why  an  order  for  your  committal  should  not  be 
made. 

Dated  this  day  of  186  . 

E.  F.,  registrar. 

To  C.  D.  the  defendant  

No.  43.  Order  of  Committal  for  Breach  of  an  Order  in  the 
Nature  of  an  Injimction. 

Whereas  by  an  order  of  this  court,  dated  the  day  of  1 86       Ord,  xvi. 

[here  recite  the  Orderl :  Now,  upon  the  application  of  the  plaintiff,  and  upon  j^^.    - 
hearing  the  defendant  [or  \f  the  defendant  does  not  appear ^  reading  the  affi-  '  '* 

davit  of  X.  Y.,  or  where  service  has  been  by  bailiff,  of  JL.  M.,  a  bailiff  of  this 
court,  or  the  county  court  of  holden  at  ,  showing,  or  being 

satisfied  on  oath,  that  a  copy  of  the  said  order  and  notice  of  this  application 
have  been  severally  served  upon  the  defendant  C.  D.],  and  upon  reading 
the  affidavit  of,  &c.  [enter  evidence],  the  court  being  of  opinion,  upon  con- 
sideration of  the  facts  disclosed  by  the  said  afiidavit  [or  affidavits],  that  the 
said  defendant  C.  D.  has  been  guilty  of  a  contempt  of  this  court  by  a  breach 
of  the  said  order,  doth  order  that  the  said  defendant  C.  D.  do  stand  committed 
to  [here  insert  prison  used  by  the  court]  for  bis  said  contempt. 
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No.  44.  Order  of  Committal  for  Neglect  to  obey  Decree  or 
Order. 

Ord,  xvi.  Whereas  by  a  decree  [w  order]  of  this  court  dated  the  day  of 

«.    m  186     [here  recite  the  decree  or  order]  :   Now,  upon  the  application  of  the 

'    *  plaintiff,  and  upon  bearing  the  defendant,  [or  \f  the  defendant  does  not  appear, 

reading  the  affidavit  of  X.  Y.,  or  where  service  has  been  by  bail^^  of  L.  M.* 
a  bailiff  of  this  court,  or  the  county  court  of  holden  at 

showing,  or  being  satisfied  on  oath,  that  a  copy  of  the  said  decree  [or  order] 
and  notice  of  this  application  have  been  severally  served  upon  the  defendant 
C.  D.,]  and  upon  reading  the  affidavit  of,  &c.  [enter  evidence],  the  court 
being  of  opinion,  upon  consideration  of  the  facts  disclosed  by  the  said  affi- 
davit [or  affidavits],  that  the  said  defendant  C.  D.  has  been  guilty  of  a 
contempt  of  this  court  by  neglecting  to  obey  the  said  decree  \or  order], 
doth  order  that  the  said  defendant  C.  D.  do  stand  committed  to  [here  insert 
prison  used  by  the  court]  for  his  said  contempt. 


No.  45.  Warrant  of  Committal. 
Ord.  xvi.  To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court  and  all  peace 

Rules  6  &  7.       officers  within  the  jurisdiction  of  the  said  court,  and  to  the  governor  or 
keeper  of  the  [here  insert  prison  used  by  the  court]. 

Whereas  by  an  order  bearing  date  the  day  of  it  was  ordered 

that  the  defendant  C.  D.  should  stand  committed  to  prison  for  contempt  of 
this  court. 

These  are  therefore  to  require  vou  forthwith  to  arrest  and  apprehend  the 
defendant  C.  D.,  and  him  safely  convey  and  deliver  to  the  governor  or 
keeper  of  the  [prison  used  by  this  court],  and  yoti,  the  said  governor  or  keeper, 
to  receive  the  defendant  C.  D.  until  &rther  orders  of  this  court 
Dated  this  day  of  186    . 

E.  P.,  Registrar  of  the  court. 


No.  46.  Notice  of  Application  for  Discharge  from  Custody. 
Ord,  xxiii.  Take  notice  that  I  intend  on  the  day  of  186  ,  to  apply  to 

Rule  26,  ^^"  eomt  [or  the  registrar  of  this  court]  to  discharge  me  from  custody,  I 

'      '  being  desirous  of  clearing  my  contempt. 

Dated  this  day  of  186    . 

C.  D.,  defendant. 
To  A.  B.,  plaintiff. 


No.  47.  Order  of  Discharge  from  Custody. 
Ord,  xxiii.  Upon  application  made  this  of  by  for  the  defendant, 

Rule,  26*  ^^^  ^^  committed  to  prison  for  contempt,  by  order  of  this  court  dated  the 

day  of  186    »  and  upon  reading  the  affidavit  of  the  defendant 

filed  the  day  of  186     ,  showing  that  he  is  desirous  of  clearing 

his  contempt,  and  upon  hearing  the  plaintiff  [or  if  no  one  appears 

for  plaintiff,  then  upon  being  satisfied  that  notice  of  this  application  has  been 
duly  served  upon  the  plaintiff],  this  court  [or  I,  the  undersigned  registrar 
of  this  court,]  do  hereby  order  that  the  said  defendant  be  discharged  out  of 
the  custody  of  the  governor  [or  keeper]  of  [here  insert  name  qf  prison]  as  to 
the  said  contempt,  but  not  as  to  the  costs  of  the  said  contempt. 
Dated  this  day  of  186    . 

E.  F.,  Registrar  of  the  court 
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No.  48.  Affidavit  under  30  &  31  Vict.  c.  142,  s.  24. 

In  the  county  court  of  holden  at  .  Ord.  zi. 

In  the  matter  of  *<  The  County  Courts  Act,  1867,"  and  of  [add  the  titU  j^^  ^ 
rf  the  partieular  tnutt  a$  **  the  trusts  of  a  certain  indenture  of  mortgage, 
dated  the  day  of  ,  and  made  between  A.  B.  and  C.  D."] 

I,  C.  D.  of  [addretM  and  deMcription},  make  oath  and  say,  as  follows : — 

1.  State  place  for  eervice  a» — My  house  being  is  the  place  where  I 
am  to  be  served  with  any  notice  or  application  relating  to  the  trust  fund 
hereinafter  mentioned. 

2.  State  the  amount  qf  money  or  ttock  proposed  to  be  paid,  or  tranrferred,  or 
teeurity  deposited  in  trust  to  attend  the  orders  t/the  court,  as  under  the  provi- 
sions of  the  said  act,  I  desire  to  pay  into  the  post  office  savings  bank  the 
sum  of  hereinafter  mentioned. 

8.  Set  out  a  short  description  qf  the  trust  and  qf  the  instrument  creating  it, 
as  By  the  indenture  before  mentioned  a  certain  messuage  situate  at 
with  the  appurtenances,  was  mortgaged  by  the  said  A.  B.  to  me,  my  heirs 
and  assigns,  for  securing  to  me  the  repayment  on  the  day  of  , 

186    ,  of  the  sum  of  £  ,  with  interest  for  the  same  at  the  rate  of 

£  per  cent,  per  annum,  and  the  said  indenture  contained  a  power  of 

sale  in  case  of  default  in  payment,  and  it  was  by  the  said  indenture  declared 
that  the  moneys  to  arise  nrom  any  such  sale  should,  after  retaining  thereout 
the  expenses  of  executing  the  said  Ppwer,  and  the  said  principal  money  and 
interest,  be  paid  to  the  said  A.  B.,  his  heirs  or  assigns. 

The  said  A.  B.  died  on  or  about  the  day  of  ,  and  by  his  will, 

dated  the  day  of  ,  appointed  E.  F.  of  *,  executor  thereof,  and  *  Here  insert 

devised  the  said  hereditaments,  subject  to  the  said  mortgage,  unto  G.  H.  present  address 
of  *  and  J.  K.  of  *  in  trust  for  the  said  E.  F.,  for  his  life,  and  after  hb  death  and  descrip- 
upon  certain  trusts  for  sale,  and  for  the  division  of  the  proceeds  amongst  tion. 
the  following  persons,  namely,  the  testator's  son  M.  N.  of*,  and  his  children  If  the  address 
or  child,  and  the  testator's  daughter  O.,  the  wife  of  P.  Q.  of*,  and  her  children  of  any  person 
or  child.  interested  be 

The  said  E.  F.  proved  the  said  will  in  [state  in  what  courf],  and  is  still  unknown  to 
living.  the  trustee. 

The  said  O.  H.  never  acted  in  the  trusts  of  the  said  will,  &c.  this  fact  must 

On  or  about  the  day  of  ,  I  sold  the  said  hereditaments  by  be  set  forth  in 

public  auction  to  X.  Y.  of  [address  and  description']  at  the  price  of  £  .  the  affidavit 

After  retaining  out  of  the  said  £  the  costs  of  sale,  and  the  sum  of 

,  being  the  total  amount  of  principal  moneys  and  interest  due  upon 
the  said  mortgage,  and  the  sum  of  £  bein^  the  costs  of  paying  the 

fund  into  court,  a  balance  of  £  now  remains  in  my  hands,  and  the 

sum  of  £  ,  which  I  desire  to  pajr  into  the  post  office  savings  bank,  in 

trust  to  attend  the  orders  of  thb  court,  is  the  said  balance  of  £ 

4.  State  the  names  qf  the  persons  interested  in,  or  entitled  to,  thejund,  to  the 
best  of  the  trustee's  knowledge  or  belief,  as — 

To  the  best  of  my  knowledge  and  belief,  the  said  G.  H.  and  J.  K.,  as  such 
trustees  as  aforesaid,  and  the  said  E.  F.,  M.  N.  and  his  children  or  child 
{st<Uing,  tf  known,  their  namss),  and  O.  P.  and  her  children  or  child  (stating, 
if  known,  their  names),  are  the  only  persons  interested  in  the  said  fund. 

5.  Jdd  submission  to  antwer  inquiries,  as— 

I  submit  to  answer  all  such  inquiries  relating  to  the  application  of  the  said 
Aind  of  £  as  the  court  may  think  proper  to  make  or  direct. 

Sworn  at,  &c. 
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30  &  31  Vict.  No.  49.  Certificate  in  case  of  Money, 

c.  142,  8.  24.  jp  jjjg  county  court  of  holden  at 

Ord.  xi.  (Seal) 

Rules,  10,  15.  In  the  matter  of  '*  The  County  Courts  Act,  1867." 

In  the  matter  of  the  [trusts  of  ]. 

I  hereby  certify,  that  [state  name,  address,  and  description  qf  party  wutking 
the  application]  has  this  day  filed  with  me,  the  registrar  of  this  court,  an 
affidavit  entitled  as  above  mentioned,  with  reference  to  a  trust  fund  or  sum 
of  therein  mentioned,  which  sum,  as  therein  stated,  he  desires  to  pay 

into  my  name  as  such  registrar  as  aforesaid  into  a  post  office  savings  bank, 
as  provided  by  the  above  act. 
Dated  this  day  of 

Registrar  of  the  court. 


30  &  31  Vict.  ^^*  ^^*  Certificate  in  case  of  Tranfifer  of  Stock, 

c.  142,  8. 24.  In  the  county  court  of  holden  at 

Ord.  xi.  (Stal.) 

Rules  11   15.  '"  ^^®  matter  of"  The  County  Courts  Act,  1867." 

'      '      *  In  the  matter  of  this 

I  hereby  certify,  that  [state  name,  address^  and  description  qf  party  making 
application]  has  this  day  filed  with  me,  the  registrar  of  this  court,  an  affidavit 
entitled  as  above  mentioned,  with  reference  to  a  trust  fund  of  £  Bank 

£S  per  Cent.  Consolidated  Annuities  in  the  books  of  the  governor  and  com- 
pany of  the  Bank  of  £ngland,  which,  as  therein  stated,  he  desires  to  transfer 
into  the  names  of  the  treasurer  and  of  the  registrar  of  this  court  [or  the 
superintendent,  (f  c«],  as  provided  by  the  above  act. 
Dated  this  day  of  186    . 

Registrar  of  the  icourt. 


30  &  31  Vict         No.  51.  Acknowledgment  of  Filing  of  Receipt  or  Transfer 
c.  142,  s.  24.  Ticket. 

Ord.  xi.  In  the  couoty  court  -of  holden  at 

RuU,l5.  (Seal.)  ,     ^.     ^ 

In  the  matter  of  **  The  County  CourU  Act,  1867/' 
and 
Id  the  matter  of  this 

I  hereby  acknowledge  that  [state  the  name,  addreest  and  description  qf  the 
party  gknng  to  the  regieirar  the  receipt  rf  the  post  tffiee  savings  bank,  in  the 
case  qf  money,  or  the  transfer  ticket  in  the  case  of  stock,]  has  this  day  delivered 
to  me,  the  registrar  of  the  oourt,  a  receipt  dated  [name  of  t^ficer  cf  the  post 
qfflce  savings  bank],  for  the  sum  of  £  ,  stating  that  [state  receipt]  ^or, 

a  transfer  ticket  of  the  gavemor  and  company  of  the  Bank  of  England],  sut- 
ing  that  [state  as  in  ticket]. 

Registrar  of  the  OQurt; 


30  &  31  Vict.  No.  52.  Certificate  of  Deposit  of  Security, 

c.  142,  s.  24.  In  ^y^^  county  court  of  holden  at 

Ord.  xi.  In  the  matter  of  **  The  County  Courte  Act,  1867," 

and 
In  the  matter  of  this 
{Seal.) 

I  hereby  certify  that  [state  the  name,  address,  and  description  qfthe  party 


Rule  15. 
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dtpoiiiing  with  the  registrar  the  tecurity'],  bat  this  day  deposited  with  me, 
the  regiBtrar  of  this  court,  in  the  name  of  myself  and  the  treasorer  [^here 
state  the  nature  rf  the  security  deposited}. 

Registrar  of  the  court. 


No.  53.  Notice  of  Payment  into  Post  Office  Savings  Bank  or  of  30  &  81  Vict. 
Transfer  of  Stock  or  Deposit  of  Security.  c.  142,  s.  24w 

No.       •       Ord.  xi. 
In  the  county  court  of  holden  at  .  j^n^  X6. 

{Seal.) 

In  the  matter  of  **  The  County  Courte  Act,  18Q7," 
and 
In  the  matter  of  this 

Take  notice,  that  on  the  day  of  [state  name,  address,  and 

description  qf  party  who  has  paid  in  the  money}  under  the  said  act  paid  into  the 
post  office  savings  bank  at  ,  in  the  name  of  me,  the  registrar  of  this 

court,  the  sum  of  £  ,  and  in  his  affidavit  filed  in  this  court  on  the 

day  of  shortly  described  the  instrument  creating  the  trust,  and 

stated  the  names  of  the  persons  interested  in  or  entitled  to  the  fund,  to  the 
best  of  his  knowledge  and  belief,  as  follows,  that  is  to  say  [state  from  the 
qffidavit  the  paragraph  containing  the  names  of  the  persons  interested  or  entitled] 
[or,  **  transferred  into  the  names  of  of  ,  and  of  me,  the  registrar 

of  this  court,  in  the  books  of  the  governor  and  company  of  the  Bank  of 
England,  the  sum  of  £  Bank  £3  per  Cent  Consolidated  Annuities, 

in  trust  to  attend  the  orders  of  this  court,  or  deposited  with  me  in  the  names 
of  of  and  of  me  the  registrar  of  this  court  in  trust  to  attend  the 

orders  of  this  court  here  describe  security**"]. 

And  further,  take  notice,  that  any  person  interested  in  or  entitled  to  the 
said  fund  may  apply  to  this  court  respecting  the  investment,  payment  out, 
or  distribution  of  the  fund,  or  of  the  income  thereof,  according  to  the  practice 
of  the  court 

Registrar  of  the  court. 


No.  54.  Notice  to  Treasurer.  30  &  31  Vict 

r      ,.  r  u  1^  c.  U2,s.24. 

In  the  county  court  of  holden  at  .  r^  j     • 

(Seal.)  ^'^'  *'• 

In  the  matter  of"  The  County  Courts  Act,  1867,"  ^'«»  '8. 

and 
In  the  matter  of  this 

Take  notice,  that  on  the  day  of  [slate  name,  address,  and 

description  qf  party  who  has  deposited  the  security],  under  the  said  act  depo- 
sited with  the  registrar  of  this  court,  in  the  names  of  yourself  and  myself,  in 
trust  to  attend  the  orders  of  this  court  (here  describe  security). 
To  £.  F.,  treasurer.  Registrar  of  the  court. 

(or  <u  the  case  may  be). 


No.  55»  Letter  to  Comniissioners  of  Treasury  as  to  drawing  80  &  31  Vict, 

out  Money.  c.  142,  s.  26. 

(Seal.)  County  court  office,  Ord.  xvii. 

My  Lords,  jj^^^.  4  5. 

I  have  the  honour  to  request  that  an  authority  may  be  addressed  to 
the  postmaster-general  to  allow  me  to  draw  out  of  the  post  office  savings 
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bank  the  sum  of  £,  \her€  insert  the  ium  desired  to  be  drawn  out,  adding, 

where  the  sum  is  not  to  pay  interest"],  being  the  sum  I  am  directed  to  draw  out 
by  order  of  court  dated  the  day  of  186    . 

1  am,  my  Lords, 

Your  obedient  servant. 

Registrar  of  the  county  court 
of  holden  at 


G.  L.  Russell. 
J.  B.  Dasbnt. 
j.  worlledgb. 
Rupert  Kettle. 

W.  FUBNBR. 

I  approve  of  these  rules,  orders,  and  forms  to  come  into  force  in  all  county 
courts  on  the  Ist  day  of  January,  1868. 

CHELMSFORD.  C. 
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SUMMARY  PROCEDURE  ON  BILLS  OF 
EXCHANGE. 


18  &  19  VICT.  CAP.  67.  whhabt 

FmOCSOUAB 

An  Act  to  facilitate  the  Remedies  on  Bills  of  Exchange  ^mmjU^M 
and  Promissory  Notes  by  the  Prevention  of  frivolous  or  act^jims. 
fictitious  Defences  to  Actions  thereon. 

\2Zrd  July,  1855.] 

Whereas  h<m&  fide  holders  of  dishonoured  bills  of  exchange  and  pro- 
missory notes  are  often  unjustly  delayed  and  put  to  unnecessary  expense 
in  recovering  the  amount  thereof  b^  reason  of  frivolous  or  fictitious  defences 
to  actions  thereon,  and  it  is  expedient  that  greater  facilities  than  now  exist 
should  be  given  for  the  recovery  of  money  due  on  such  bills  and  notes :  be 
it  enacted  by  the  Queen's  most  excellent  Migestv,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  authority  of  the  same,  as  follows : 

I.  From  and  after  the  twenty-fourth  day  of  October  one  thousand  eight  From  Oct.  14, 
hundred  and  fifty-five,  all  actions  upon  bills  of  exchange  or  promissory  1S55,  all  actjonf 
notes  commenced  within  six  months  after  the  same  shall  have  become  due  JJJUge  ic   may 
and  pavable  may  be  by  writ  of  summons  in  the  special  form  contained  in  be  by  writ  of  tam- 
schedule  (A)  to  this  act  annexed,  and  indorsed  as  therein  mentioned  ;  and  moot  at  form  in 
it  shall  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  personal  service  "^^^V^  ^^U. 
of  such  writ  within  the  jurisdiction  of  the  court,  or  an  order  for  leave  to  JSIuvit'oTper-"' 
proceed,  as  provided  by  the  Common  Law  Procedure  Act,  1852,  and  a  copy  lonal  tervice, 

of  the  writ  of  summons  and  the  indorsements  thereon,  in  case  the  defendant  insy  at  onc«  sign 
shall  not  have  obtained  leave  to  appear  and  have  appeared  to  such  writ  J^^  IniSi- 
according  to  the  exigency  thereof^  at  once  to  sign  final  judgment  in  the  dole  (B). 
form  contained  in  schedule  (B)  to  this  act  annexed  (on  which  judgment  no  £«!«,  igs,  on/*, 
proceeding  in  error  shall  lie)  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writ,  together  with  interest,  at  the  rate  specified  (if  any),  to  the  date 
of  the  judgment,  and  a  sum  for  costs  to  be  nxed  by  the  masters  of  the 
superior  courts  or  any  three  of  them,  subject  to  the  approval  of  the  judges 
thereof  or  any  eight  of  them  (of  whom  the  lord  chief  justices  and  the  lord 
chief  baron  shall  be  three),  unless  the  plaintiff  claim  more  than  such  fixed 
iuro,  in  which  case  the  cosu  shall  be  taxed  in  the  ordinary  way,  and  the 
plaintiff  may  upon  such  judgment  issue  execution  forthwith. 

II.  A  judge  of  any  of  the  said  courts  shall,  upon  application  within  the  Defendant  thow- 
period  of  twelve  days  from  such  service,  give  leave  to  appear  to  such  writ,  ing  a  defence 
and  to  defend  the  action,  on  the  defendant  paying  into  court  the  sum  jponthemeriu 
indorsed  on  the  writ,  or  upon  affidavits  satisfactory  to  the  judge,  which  JJ^JIJ  *  ** 
disclose  a  legal  or  equitable  defence,  or  such  facts  as  would  make  it  incum-  ^^^^g  igy  190 
bent  on  the  holder  to  prove  consideration,  or  such  other  facu  as  the  judge  tmu,  *  *  ' 
may  deem  sufficient  to  support  the  application,  and  on  such  terms  as  to 

security  or  otherwise  as  to  the  judge  may  seem  fit. 
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Judge  may, 
under  special  clr- 
curostancet,  set 
aside  judgment. 
Rule,  192,  ante. 


Judge  may  order 
bill  to  l>e  depo. 
kited  with  officer 
of  court  in  certain 
caaes. 


Appendix. 


[18  ^  19  Vict. 


III.  After  judgment,  the  court  or  a  judge  may,  under  special  circum- 
stances,  set  aside  the  judgment,  and,  if  necessary,  stay  or  set  aside  exe- 
cution, and  may  give  leave  to  appear  to  the  writ,  and  to  defend  the  action, 
if  it  shall  appear  to  be  reasonable  to  the  court  or  judge  so  to  do,  and  on 
such  terms  as  to  the  court  or  judge  may  seem  just. 

IV.  In  any  proceedings  under  this  act  it  shall  be  competent  to  the  court 
or  a  judge  to  order  the  biJl  or  note  sought  to  be  proceeded  upon  to  be  forth- 
with deposited  with  an  officer  of  the  court,  and  further  to  order  that  all 
proceedings  shall  be  stayed  until  the  plaintiff  shall  have  given  security  for 
the  costs  thereof. 


Remedy  for  the  V.  The  holder  of  every  dishonoured  bill  of  exchange  or  promissory  note 

recovery  of  ex-       Bhaill  have  the  same  remedies  for  the  recovery  of  the  expenses  incurred  in 
non^ceprance'of  "o^"?  ^^^  same  for  non-acceptance  or  non-payment,  or  otherwise,  by 
dishonoured  bill,     reason  of  such  dishonour,  as  he  has  under  this  act  for  the  recovery  of  the 
amount  of  such  bill  or  note. 


Holder  of  bill  of 
exchange  may 
isaue  one  sum* 
mons  against  all 
or  any  of  the 
parties  to  the  bill. 


VI.  The  holder  of  any  bill  of  exchange  or  promissory  note  may,  if  he 
think  fit,  issue  one  writ  of  summons,  according  to  this  act,  against  all  or 
any  number  of  the  parties  to  such  hill  or  note,  and  such  writ  of  summons 
shall  be  the  commencement  of  an  action  or  actions  against  the  parties 
therein  named  respectively,  and  all  subsequent  proceedings  against  such 
respective  parties  shall  be  in  like  manner,  so  far  as  may  be,  as  if  aeparate 
writs  of  summons  had  been  issued. 


VII.  The  provisions  of  the  Common  Law  Procedure  Act,  1852,  and  the 
dure  act  and  Common  Law  Procedure  Act,  1854,  and  all  rules  made  under  or  by  virtue 
thi^s'^St.'*  *     ^^  either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be  made 

applicable,  extend  and  apply  to  all  proceedings  to  be  had  or  taken  under 

this  act. 


Common  law 
procedure  act  and 
rules " 
with  this  a«t. 


Act  to  apply  to  V 11 1.  The  provisions  of  this  act  shall  apply,  as  near  as  may  be,  to  the 

of  oommo  *  "  '  "    "  -     .  ~     . 


couru  of  oommoA  court  of  common  pleas  at  Lancaster  and  the  court  of  pleas  at  Durham,  and 
pleas,  Lancaster     the  judges  of  such  courts,  being  judges  of  one  of  the  superior  courts  of 
common  law  at  Westminster,  shall  have  power  to  frame  all  rules  and  pro- 
cess necessary  thereto. 

IX.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  an  order  in 
council,  to  direct  that  all  or  any  part  of  the  provisions  of  this  act  shall  apply 
to  all  or  any  court  or  courts  of  record  in  England  and  Wales,  and  within 
one  month  isfter  such  order  shall  have  been  made  and  published  in  the 
London  Gazette  such  provisions  shall  extend  and  apply  in  manner  directed 
by  such  order,  and  any  such  order  may  be,  in  like  manner,  from  time  to 
time  altered  and  annulled ;  and  in  and  by  any  such  order  her  Majesty  may 
direct  by  whom  any  powers  or  duties  incident  to  the  provisions  applied 
uikder  this  act  shall  and  may  be  exercised  with  respect  to  matters  in  such 
court  or  courts,  and  may  make  any  orders  or  regulations  which  may  be 
deemed  requisite  for  carrying  into  operation  in  such  court  or  courts  the 
provisions  so  applied. 


and  Durham. 


Her  M^esty  may 
direct  act  to  apply 
to  courts  of  record 
In  England  and 
Wales. 
See  order  in 
couneii,  next 
pope. 


Extent  of  act. 
Short  title. 


X.  Nothing  in  this  act  shall  extend  to  Ireland  or  Scotland. 

XI.  In  citing  this  act  in  any  instrument,  document  or  proceeding  it  shall 
be  sufficient  to  use  the  expression,  "  The  Summary  Procedure  on  Bills  of 
Exchange  Act,  1855." 
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ORDER  IN  COUNCIL 

Published  in  the  London  Oaxefte  of  Fnday,  Febtuaij  l»  ISM. 

At  the  Court  at  Buckingham  Palace,  the  SOth  day  of  January,  I860. 

Present:— The  Queen's  most  excellent  Majesty  in  Council. 

Whereas  by  '*The  Summanr  Procedure  on   Bills  of  Exchange  Act,  Order  in  council 
1865,"  it  is  enacted  that  it  shall  be  lawful  for  her  Majesty,  from  time  to  extending  pro- 
time,  by  an  order  in  council,  to  direct  that  all  or  any  part  of  the  provisions  J^nJI  ^JJ^I 
of  the  said  act  shall  apply  to  all  or  any  court  or  courts  of  record  in  England   _    ^derfoUow- 
and  Wales,  and  that  within  one  month  aAer  such  order  shall  have  been  ^j,^^  excluding 
made  and  published  in  the  London  Gazette,  such  provisions  shall  extend  and  the  operation  of 
apply  in  manner  directed  by  such  order,  and  that  any  such  order  may  be,  ^'^'^^ff^'^ 
in  like  manner,  from  time  to  time  altered  and  annulled  ;  and  that  in  and  i^'SHut/^^iot. 
by  such  order  her  Majet^tv  may  direct  by  whom  any  powers  or  duties  inci- 
dent to  the  provisions  applied  under  the  said  act  shall  and  may  be  exercised 
with  respect  to  matters  in  such  court  or  courts,  and  may  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for  carrying  into  operation 
in  such  court  or  courts  the  provisions  so  applied : 

And  whereas  it  has  seemed  fit  to  her  M^esty,  by  and  with  the  advice  of 
her  privy  council,  that  all  the  provisions  of  the  said  act  should  be  extended 
and  applied  to  all  the  courts  of  record  established  under  the  provisions  of  an 
act  passed  in  the  session  holden  in  the  ninth  and  tenth  years  of  her  present 
Migesty,  chapter  ninety-five : 

Now,  therefore,  her  Majesty,  by  and  with  the  advice  aforesaid,  is  pleased 
to  order,  and  it  is  hereby  ordered,  that  all  the  provisions  of  **  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,"  shall  apply  to  the  said  courts 
of  record  established  under  the  provisions  of  the  act  passed  in  the  session 
holden  in  the  ninth  and  tenth  years  of  her  present  Majesty,  chapter  ninety- 
five,  in  respect  of  actions  upon  bills  of  exchange  and  promissory  notes, 
where  the  plaintiff  claims  a  sum  not  exceeding  fif^y  pounds. 

And  her  Majesty  is  further  pleased,  by  and  with  the  advice  aforesaid,  to 
direct  that  the  powers  and  duties  incident  to  the  provisions  of  the  said 
**  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,"  with  respect  to 
matters  in  the  said  courts  of  record,  shall  and  may  be  exercised  oy  the 
judges  of  the  said  courts  respectively,  or  their  respective  deputies,  for  the 
time  being,  or  in  their  absence  by  the  respective  clerks  of  the  said  courts 
for  the  time  being ;  and  that  the  enactments,  secretary  of  state's  orders, 
practice,  and  forms,  in  force  and  used  in  the  said  courts  of  record,  shall  be 
adopted  with  reference  to  proceedings  had  under  the  said  last- recited  acts, 
so  far  as  the  same  are  applicable,  muiatit  mutandis. 

Wh.  L.  Bathurst. 


At  the  Court  at  Osborne  House,  Isle  of  Wight,  the  27th  day  of  July,  1863. 

Present : — ^The  Queen's  most  excellent  Majesty  in  Council. 

Whereas  by  "The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,"  it  is  enacted  that  it  shall  be  lawful  for  her  Majesty,  from  time  to 
time,  by  an  order  in  council,  to  direct  that  all  or  any  part  of  the  provisions 
of  the  said  act  shall  apply  to  all  or  any  court  or  courts  of  record  in  England 
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and  Wales,  and  that  within  one  month  after  such  order  shall  hare  been 
made  and  published  in  the  London  Gazette,  such  provisions  shall  extend  and 
apply  in  manner  directed  by  such  order,  and  that  any  such  order  may  be,  in 
like  manner,  from  time  to  time  altered  and  annulled  ;  and  that  in  and  by 
such  order  her  Majesty  may  direct  by  whom  any  powers  or  duties  incident 
to  the  provisions  applied  under  the  said  act,  shall  and  may  be  exercised 
with  respect  to  matters  in  such  court  or  courts,  and  may  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for  carrying  into  operation 
in  such  court  or  courts  the  provisions  so  applied: 

And  whereas,  on  the  thirtieth  day  of  January,  one  thousand  eight 
hundred  and  fifty-six,  an  order  was  made  by  her  Migesty,  by  and  with  the 
advice  of  her  privy  council,  ordering  that  all  the  provisions  of  "  The  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  1865/*  should  apply  to  the 
couru  of  record  established  under  the  provisions  of  the  act  passed  in  the 
session  holden  in  the  ninth  and  tenth  years  of  her  present  Majesty,  chapter 
ninety-five,  in  respect  of  actions  upon  bills  of  exchange  and  promissory 
notes,  where  the  plaintiff  claims  a  sum  not  exceeding  fifty  pounds ;  and 
directing  that  the  powers  and  duties  incident  to  the  provisions  of  the  said 
**  Summary  Procedure  on  Bills  of  Exchange  Act,  1865,"  with  respect  to 
matters  in  the  said  courts  of  record,  should  and  might  be  exercised  by  the 
judges  of  the  said  courts  respectively,  or  their  respective  deputies  for  the 
time  being,  or,  in  their  absence,  by  the  respective  clerks  of  the  said  courts 
for  the  time  being;  and  that  the  enactments,  secretary  of  sute*s  orders, 
practice,  and  forms,  in  force,  and  used  in  the  said  courts  of  record,  should 
be  adopted  with  reference  to  proceedings  had  under  the  said  last-recited 
act,  so  far  as  the  same  were  applicable,  mutatis  mutandis : 

And  whereas  it  hath  been  represented  that  it  is  desirable  that  the  pro. 
visions  of  "The  Summary  Procedure  on  Bills  of  Exchange  Act,  1865," 
should  not  apply  in  respect  of  actions  brought  in  the  county  courts  upon 
bills  of  exchange  or  promissory  notes,  where  the  plaintifi*  claims  a  sum  less 
than  ten  pounds : 

Her  Migesty,  having  taken  the  premises  into  consideration,  is  thereupon 
pleased,  by  and  with  the  advice  of  her  privy  council,  to  order,  and  it  is 
hereby  ordered,  that  the  said  order  of  the  thirtieth  day  of  January,  one 
thousand  eight  hundred  and  fifty- six,  shall  be  altered,  and  that  the  pro- 
visions of  "  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855," 
shall  not  apply  to  the  courts  of  record  established  under  the  provisions  of  the 
act  passed  in  the  session  holden  in  the  ninth  and  tenth  years  of  her  present 
Majesty,  chapter  ninety-five,  in  respect  of  actions  upon  bills  of  exchange 
and  promissory  notes  where  the  plaintiff  claims  a  sum  less  than  ten  poun&. 
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CHARITABLE  TRUSTS,  1853. 


16  &  17  VICT.  CAP.  137. 

An  Act  for  the  better  Administration  of  Charitable  Trusts,     ckahtabl. 

[20M  August,  1853.]  "^mV"' 

I.  Her  Me^estff  gmponwred  to  appoint  charity  eommistiontn,  itcntary  and  8«e  18  ft  19  Vict. 

..     ^     .  -      .         4-  .    .  umd0r  tkit  act,  it« 

II.  Qualification  qf  commutUmeri,  end  of  act. 

III.  QS^cert  rf the  board. 

IV.  SalarUi. 

V.  No  paid  commissioner,  secretary  or  inspector  to  sit  in  House  qf  Commons. 

VI.  The  said  commistionen  to  be  appointed  under  this  act  shall  be  styled  Style  of  oominto- 
"  The  Charity  Commissioners  for  England  and  Wales,"  and  may  have  and  j{t°*"'boird"**^ 
use  a  seal  for  authenticating  documents,  and  such  commissioners  shall  sit       "  * 

from  time  to  time  as  a  board  for  carrying  this  act  into  execution  ;  and  any 
two  of  such  commissioners  may  form  a  board,  and  may  exercise  all  or  any 
of  the  powers  conferred  on  the  commissioners  or  the  board  by  this  act. 

VII.  The  said  board  shall,  by  general  minutes,  from  time  to  time  pre-  Board  to  frame 
icribe  regulations  for  their  proceedings  and  the  proceedings  of  their  in-   geDeial  miuutes. 
spectors,  and  concerning  the  form  ana  manner  of  applications  to  the  said 

board,  and  the  conditions  to  be  performed  by  applicants,  and  for  the 
guidance  of  applicants  in  relation  thereto,  and  all  such  general  minutes 
shall  be  signed  by  three  of  the  said  commissioners  at  the  least ;  and  copies 
of  all  such  general  minutes  shall  be  laid  before  both  houses  of  parliament 
within  fourteen  days  after  the  making  thereof  if  parliament  be  sitting,  or 
if  parliament  be  not  sitting,  then  within  fourteen  days  after  the  next  meet- 
ing thereof. 

VIII.  Minutes  qf  proceedings  and  orders,  S^c,  to  be  entered,  «md  copies  vf 
entries  signed,  by  the  secretary  to  be  received  in  evidence, 

IX.  It  shall  be  lawful  for  the  said  board  from  time  to  time,  as  they  in  Board  to  Inquire 
their  discretion  may  see  fit,  to  examine  and  inquire  into  all  or  any  charities  into  condition  and 
in  England  and  Wales,  and  the  nature  and  objects,  administration,  manage-  ^{|^Ji|S^*'*^ 
ment,  and  results  thereof,  and  the  ralue,  condition,  management  and  appli- 
cation of  the  estates,  funds,  property  and  income  belonging  thereto ;  and 

the  said  board  may  cause  examinations  and  inquiries  in  relation  to  the 
matters  aforesaid  to  be  made  and  prosecuted  by  their  inspectors,  acting 
together  or  separately,  in  such  cases  and  at  such  times  as  the  said  board 
may  think  fit ;  and  all  such  inspectors  shall  from  time  to  time  report  their 
proceedings  to  the  said  board. 

X.  Power  to  require  accounts  and  statements, 

P.N.  S  S 
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Persons  Riving 
false  evidence 
guilty  of  a  mif- 
denieanor. 


Appendix. 


[16  4-  17  Vict. 


XI.  Officers  having  custody  of  records  to  furnish  copies  and  extracts,  \f 
required  by  board, 

XII.  Inspector  may  examine  witnesses  on  oath, 

XIII.  If  any  person  wilfully  give  false  evidence  upon  any  examination 
under  this  act,  every  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor. 

XIV.  Person  refusing  to  render  accounts,  SfC,  to  be  deemed  guilty  of  a  con- 
tempt  qf  court, 

XV.  Saving  for  persons  claiming  adversely  to  charities, 

XVI.  Board  to  entertain  applications  for  their  opinion  or  advice.  Pirsont 
acting  on  advice  qf  board  to  be  indemnified. 


Notice  of  legal 
proceedings  as  to 
any  charity  by 
any  person,  ex- 
cept  tlie  attorney- 
general,  to  tM 
given  to  the 
board. 
Rule  1,  post. 


*  any  suit,  petition,  or  other  proceeding  (not  being  an  appli- 
it  or  matter  actually  pending)  for  obtaining  any  relief,  order, 


XVII.  Before  s 
cation  in  any  suit  < 

or  direction  concerning  or  relating  to  any  charity,  or  the  estate,  fundi, 
property,  or  income  thereof,  shall  be  commenced,  presented,  or  taken,  by  any 
person  whomsoever,  there  shall  be  transmitted  by  such  person  to  the  said 
board  notice  in  writing  of  such  proposed  suit,  petition,  or  proceeding,  and 
such  statement,  information,  and  particulars  as  may  be  requisite  or  proper, 
or  may  be  required  from  time  to  time  by  the  said  board,  for  explaining  the 
nature  and  objects  thereof;  and  the  said  board,  if  upon  consideration  of  the 
circumstances  they  so  think  fit,  may  by  an  order  or  certificate  signed  by 
their  secretary,  authorize  or  direct  anjr  suit,  petition,  or  other  proceeding  to 
be  commenced,  presented,  or  taken  with  respect  to  such  chanty,  either  for 
the  objects  and  in  the  manner  specified  or  mentioned  in  such  notice,  or  for 
such  other  objects,  and  in  such  manner  and  form,  and  subject  to  such 
stipulations  or  provisions  for  securing  the  charity  against  liability  to  any 
costs  or  expenses,  and  to  such  other  stipulations  or  provisions  for  the  pro- 
tection or  benefit  of  the  charily  as  the  said  board  may  think  proper ;  and 
such  board,  if  it  seem  proper  to  them,  may  b^  such  order  or  certificate  as 
aforesaid  require  and  direct  that  any  proceeding  so  authorized  bv  them  in 
respect  of  any  charity  shall  be  delayed  during  such  period  as  snail  seem 
proper  to  and  shall  be  directed  by  sucb  board ;  and  every  sucb  order  or 
certificate  may  be  in  such  form,  and  may  contain  such  statements  and  par- 
ticulars as  such  board  shall  think  fit :  and  (save  as  herein  otherwise  pro- 
vided) no  suit,  petition,  or  other  proceeding  for  obtaining  any  sucb  relief, 
order,  or  direction  as  last  aforesaid,  shall  be  entertained  or  proceeded  with 
by  the  court  of  chancery,  or  bv  any  court  or  judge,  except  upon  and  in  con- 
formity with  an  order  or  certificate  of  the  said  board  :  provided  always,  that 
this  enactment  shall  not  extend  to  or  affect  any  such  petition  or  proceeding 
in  which  any  person  shall  claim  any  property  or  seek  any  relief  adversely  to 
any  charity. 

XVI I I.  Provided  always,  that  it  shall  be  lawful  for  her  Majesty's 
attorney-general  acting  ex  qjfficio  to  make  such  applications,  and  uke  and 
prosecute  such  proceedings  with  respect  to  any  charity,  in  the  court  of 
chancery  or  otherwise,  as  to  him  may  seem  fit,  as  if  this  act  had  not  been 
passed ;  and  that  nothing  in  this  act  contained  shall  be  construed  as  dis- 
pensing with  the  fiat  or  allowance  of  her  Migestv*s  attorney-general  with 
respect  to  any  proceeding  not  being  an  application  under  the  jurisdlocion 
created  by  this  act  where  such  fiat  or  allowance  was  necessary  beftxe  the 
passing  of  this  act 

Board  may,  upon       XIX.  Provided  also,  that  where  upon  any  report  of  any  inspector  under 
tosMwtor^  aut'ho-   ***"  ^^  ^^  otherwise  it  appears  to  the  said  board  that  any  suit,  petition,  or 


Courts  not  to 
entertain  pro- 
ceedings as  to 
charities,  except 
upon  certiflcato  of 
the  board. 


Saving  for  the 
attorney-general 
acting  «jr  ojteio. 


Rule  S,  post. 


Digitized  by  VjOOQIC 


cap.  137.]  Charitable  Trusts  Act,  1853.  627 

other  proceeding  concerning  or  relating  to  any  charity,  or  the  estate,  funds,   rixs  procMdfngt 
property,  or  income  thereof,  would  be  proper  or  expedient,  it  shall  be  lawful   JT'^^'j*®  JJ***^ 
for  the  said  board  by  their  order  to  authorize  or  direct  such  suit,  petition,  or  themSdmay  \n 
proceeding  to  be  commenced,  presented,  or  taken,  and  to  give  such  direc-  other'cMet  raute 
tions  in  relation  thereto  as  the  said  board  may  think  proper;  and  thereupon  lo«sl  inqalrie*  bj 
such  suit,  petition,  or  proceeding  may  be  commenced,  presented,  or  taken  ^^^  ln»pector. 
accordingly,  without  any  such  previous  notice  in  writing  as  hereinbefore 
mentioned ;  and  the  said  board,  before  giving  any  such  opinion,  advice,  or 
direction  upon  any  such  application  as  aforesaid,  or  making  any  such  order 
or  certificate  after  notice  to  them  as  aforesaid,  may,  where  local  inquiry 
appears  to  them  to  be  requisite,  cause  such  inquiry  to  be  made  by  one  of 
their  inspectors ;  and  the  said  board  may,  in  any  case  where  they  see  fit» 
before  acting  upon  the  report  of  any  inspector,  cause  such  report  to  be 
deposited,  for  local  inspection,  and  give  notice  of  the  same  being  so  de- 
posited, and  consider  any  statements  or  objections  which  may  be  transmitted 
to  them  in  relation  thereto. 

XX.  In  any  case  in  which  it  shall  appear  to  the  said  board  that  the   Power  for  board 
institution  of  legal  proceedings  is  requisite  or  desirable  with  respect  to  any  ^^'{U^if*'**'" 
charity,  or  the  estates,  funds,  property,  or  affairs  thereof,  and  that  under  the  attorney-genenl. 
circumstances  thereof  it  is  desirable  that  such  proceedings  should  be  insti- 
tuted bv  the  attorney- general,  it  shall  be  lawful  for  the  said  board,  if  they 

■o  think  fit,  to  certify  such  case  in  writing  under  the  hand  of  the  secretary 
of  the  said  board,  to  her  Majesty's  attorney-general,  together  with  such 
statements  and  particulars  (if  any)  as  in  the  opinion  of  the  said  board  may 
be  requisite  or  proper  for  the  explanation  of  such  case ;  and  thereupon  the 
said  attorney-general,  if  upon  consideration  of  the  circumstances  he  think 
fit,  shall  institute  and  prosecute  such  legal  proceedings  as  he  shall  consider 
requisite  or  proper  under  the  circumstances  of  such  case,  by  information  or 
petition  in  the  court  of  chancery,  or  by  application  to  a  judge  thereof  at 
chambers,  or  to  a  district  court  of  bankruptcy,  or  county  court  under  the 
jurisdiction  given  by  this  act 

XXI.  Board  may  sanction  building  leatett  working  wtinet,  doing  repairs  and 
improvements ;  and  may  authorize  the  application  qf  the  charity  funds  or  the 
raising  of  money  on  mortgage  for  those  purposes, 

XXII.  Commissioners  to  authorize  trustees  to  remove  qfficers, 

XXIII.  Board  may  sanction  compromise  of  claims  on  behalf  qf  charity, 

XX IV.  Board,  under  special  circumstances,  may  authorize  sale  or  exchange 
qf  charity  lands, 

XXV.  Board  may  authorhe  the  redemption  qf  rent-charges, 

XXVI.  Leases,  sales,  Jfrc,,  amthorized  by  the  board  to  be  valid, 

XXVII.  Trustees  qf  charities  enabled  to  purchase  sites  for  building  from 
owners  under  disability,  Jf^,,  according  to  the  provisions  rf  Lands  Clauses  Con- 
solidation Jet,  1845. 

XXVIII.  In  cases  qf  charities,  the  incomes  qf  which  exceed  80/.,  master  qf 
the  rolls  and  vice-chancellors,  upon  applications  to  them  at  chambers,  to  have 
the  same  Jurisdiction  as  the  court  qf  chancery  or  lord  chancellor  now  has  upon 
if^ormation,  ^,    15  4*  16  Fict.  c.  80. 

XXIX.  Provisions  as  to  charities  witltin  the  jurisdiction  qfthe  court  qf  chan- 
cery qfthe  county  palatine  qf  Lancaster, 

XXX.  Provisions  as  to  charities  exceeding  801,  per  annum  to  extend  to 
charities  in  London  not  exceeding  SOk 

8  82 
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District  courts  of 
bankruptcy  and 
county  courts  to 
have  jurisdiction 
in  cases  of  chari- 
ties the  incomes 
of  which  do  not 
exceed  30/. 

See  ted.  II, 
23  *  24  Viet. 
c.  136.  extending 
juritdietion  to 
601.,  pott. 

Jtmieti,  10,  pott. 


Appendix. 


[16  4-  17  net. 


Deputy  sitting 
for  county  court 
judge  not  to 
exercise  juris> 
diction. 

Repealed  bp  30  Jt 
31  Fid.  e.  142. 
«.  20. 

Where  two  or 
more  courts  have 
concurrent  Juris- 
diction, board  to 
direct  to  which 
court  applicationa 
•hall  be  made. 

Board  may  direct 
cases  within  the 
jurisdiction  of  a 
district  or  county 
court  to  be  taken 
before  a  Judge  of 
the  court  of 
chancery  in  the 
flrat  instance. 


XXXI.  Lord  chancellor,  with  the  advice  of  master  qf  the  rolls  and  vice^ 
chancellors,  or  two  </  them,  to  make  general  orders, 

XXXII.  When  any  charity  of  which  the  gross  annual  income  for  the 
time  being  does  not  exceed  thirty  pounds  shall  be  established  or  admi- 
nistered, or  be  applicable  wholly  or  partially  to  or  for  objects  or  purposes 
within  the  district,  or  any  two  or  more  of  the  districts  of  any  district  court 
of  bankruptcy,  or  of  any  county  court  or  courts  holden  under  the  act  of  the 
session  holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  Majesty, 
chapter  ninety-five,  and  the  appointment  or  removal  of  any  trustee,  or  any 
other  relief,  order,  or  direction  whatsoever  concerning  such  charity,  shall 
be  considered  desirable,  and  such  appointment  or  removal,  or  other  relief, 
order,  or  direction,  might  now  be  made  or  given  by  the  court  of  chancery  in 
respect  either  of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  lord  chancellor,  intrusted  with  the  care  and  commitment  of  the  custody 
of  lunatics,  it  shall  be  lawful  for  any  person  authorized  in  this  behalf  by 
the  order  or  certificate  of  the  said  board,  or  for  the  attorney-general,  to 
make  application  to  such  district  or  county  court,  or,  as  the  case  may  be, 
to  any  one  of  such  district  or  county  courts,  for  such  order,  direction,  or 
relief  as  the  nature  of  the  case  may  require;  and  such  district  or  county 
court  shall  entertain  such  application,  and  shall  hear  the  matter  in  open 
court,  and  shall  give  such  relief,  and  make  such  orders  and  directions  in 
relation  to  the  matter  of  such  application,  as  might  now  be  made  or  given  by 
the  court  of  chancery  or  by  the  lord  chancellor,  intrusted  as  aforesaid,  in  a 
suit  regularly  instituted,  or  upon  petition,  as  the  case  may  require ;  and  the 
clerk  of  such  county  court  shall  transmit  a  copy  of  such  order  or  direction 
to  the  office  in  London  of  the  registrar  of  county  courts  judgments,  to  be 
there  enrolled:  provided  always,  that  no  judge  of  any  district  or  county 
court  shall  be  authorized  to  vary  any  decree,  order,  or  direction  of  the  court 
of  chancery,  or  of  any  judge  thereof,  or  to  make  or  give  any  order  or  direc- 
tion inconsistent  or  conflicting  with  any  such  decree,  order,  or  direction : 
provided  also,  that  where  two  or  more  district  or  county  courts  shall  have 
concurrent  jurisdiction  with  respect  to  any  charity  under  this  act,  no  appli- 
cation in  respect  of  such  charity  shall  be  made  to  or  entertained  by  more 
than  one  of  such  district  or  county  courts  at  the  same  time. 

XXXIII.  The  jurisdiction  hereby  created  and  conferred  on  the  county 
courts  with  respect  to  any  charity  shall  not  be  exercised  by  any  deputy  or 
other  person  who  may  for  the  time  being  be  appointed  to  sit  and  shall  be 
sitting  for  any  such  judge. 

XXXIV.  Where  two  or  more  district  courts  of  bankruptcy  or  county 
courts  shall  concurrently  have  jurisdiction  under  this  act  with  respect  to 
any  charity,  it  shall  be  lawful  for  the  said  board  to  order  to  which  of  such 
courts  any  application  with  respect  to  such  charity  shall  be  made ;  and  every 
such  order  shall  be  conclusive  as  to  the  jurisdiction  with  respect  to  the 
application  referred  to  in  such  order. 

XXXV.  It  shall  be  lawful  for  the  said  board  to  direct  that  any  application 
as  to  any  charity  within  the  jurisdiction  of  any  district  court  of  bankruptcy 
or  county  court  shall  be  made  before  a  judge  of  the  court  of  chancery,  or  as 
to  an^  charity  within  the  jurisdiction  of  the  court  of  chancery  of  the  county 
palatine  of  Lancaster,  either  before  the  chancellor  or  the  vice-chancellor  of 
the  same  county  palatine,  or  before  a  judge  of  the  high  court  of  chancery, 
according  to  the  provisions  herein  contained  applicable  to  a  charity  the  gross 
annual  income  whereof  exceeds  thirty  pounds ;  and  in  such  case  such  ap- 

{>Iication  shall  be  made  and  may  be  heard  and  determined  accordingly,  in 
ike  manner  as  if  the  gross  annual  income  of  such  charity  exceeded  thirty 
pounds ;  and  upon  the  production  of  the  order  or  certificate  containing  such 
direction,  or  of  a  copy  thereof,  the  application  with  respect  to  which  such 
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order  or  certificate  shall  have  been  made  shall  not  be  entertained  or  pro- 
ceeded wirh  by  such  district  or  county  coiurt. 

XXXVI.  Whenerer  any  order  or  decision  is  made  by  any  district  court  No  order  of  dia* 
of  bankruptcy  or  county  court  for  the  appointment  or  removal  of  any  triot  or  county 
trustee  of  any  charity,  or  approving  of  any  scheme  for  regulating  or  direct-  JStotinent  or  *^ 
ing  the  administration  of  any  charity,  or  the  estate,  funds,  property,  or  removal  of  tru»- 
income  thereof,  a  copy  of  every  such  order  or  decision  shall  immediately  tees  or  approval 
upon  the  making  thereof  be  delivered  or  transmitted  by  the  deputy  registrar  of  "J  •cb«»n«  to  *>• 
Of  such  district  court,  or  by  the  clerk  of  the  county  court,  as  the  case  may  Jlmedbyboaid^ 
be,  together  with  all  requisite  particulars,  to  the  said  board,  for  the  purpose 

of  being  considered  by  them ;  and  no  such  order  or  decbion  shall  be  valid 
or  effectual  until  the  same  shall  have  been  approved  by  the  said  board,  such 
approval  to  be  testified  by  a  certificate  in  writing,  signed  by  the  secretary 
of  the  said  board,  and  no  such  approval  shall  issue  from  the  said  board  until 
one  calendar  month  shall  have  elapsed  after  the  receipt  by  the  board  of  such 
copy  and  particulars* 

XXXVII.  In  case  any  such  order  or  decision  as  last  aforesaid  of  any   Board,  if  dis- 
district  court  of  bankruptcy  or  county  court  shall  not  be  approved  by  the  tatlafled  with  the 
said  board,  it  shall  be  lawful  for  such  board  to  remit  the  same  for  recon-  JJ^coun'ty  eiurt 
sideration  and  decision  by  such  district  or  county  court,  with  such  remarks  may  remit  the  ' 
and  recommendations  thereon  (if  any)  as  shall  seem  fit  and  expedient  to  cue  for  recon- 
such  board,  or  in  the  discretion  of  the  board,  to  order  and  direct  the  subject-  "****'Jj!**°f  **'•».. 
matter  to  which  such  order  or  decision  relates,  together  with  such  order  or  ™^ter  toVjudge 
decision,  shall  be  submitted  to  the  consideration  and  decision  of  a  judge  of  of  the  court  of 
the  court  of  chancery,  and  in  such  last- mentioned  case  no  further  proceed-  chancery. 

ings  shall  be  bad  or  taken  in  the  district  county  court  with  respect  to  the 
matter  in  question  ;  and  in  case  the  order  or  decision  of  the  district  or  county 
court,  on  the  reconsideration  of  any  order  or  decision  so  remitted  for  recon- 
sideration, be  disapproved  as  aforesaid  by  the  said  board,  such  board  shall 
refer  such  orders  and  decisions,  and  the  subject-matter  thereof,  to  a  judge 
of  the  court  of  chancery,  or,  as  to  any  charity  within  the  jurisdiction  of  the 
court  of  chancery  of  the  county  palatine  of  Lancaster,  either  to  the  chancellor 
or  vice-chancellor  of  the  same  county  palatine,  or  to  a  judge  of  the  high 
court  of  chancery ;  and  where  any  order  or  decision  is  referred  to  a  indge  of 
the  court  of  chancery,  or  of  the  court  of  chancery  of  the  said  county  paJatine  of 
Lancaster,  under  this  provision,  such  judge  shall  have  and  exercise  all  such 
jurisdiction,  power  and  authority  in  relation  thereto  as  in  the  case  of  a 
charity  the  gross  annual  income  whereof  exceeds  thirty  pounds,  and  may 
make  such  order  in  relation  to  the  matter  of  such  oraer  or  decision  as  to 
him  may  seem  proper. 

XXXVIII.  Subject  to  any  orders  to  be  made  by  the  lord  chancellor  as  How  orders  of 
hereinafter  mentioned,  and  to  the  other  provisions  of  this  act,  all  proceedings  district  or  county 
to  be  taken  in  any  district  court  of  bankruptcy  or  county  court,  and  all  orders  ~"!*  SJ***^**'!! 
and  directions  to  be  made  or  given  by  any  such  district  court  or  county  *^    ^     en  ore    . 
court  by  virtue  of  the  jurisdiction  hereby  created  and  conferred  on  such 

court,  shall  respectively  be  subject  to  the  same  rules  and  regulations,  and 
have  the  same  effect,  and  be  registered,  enforced,  and  executed  in  the  same 
manner,  ns  the  other  proceedings,  orders,  judgments,  and  directions  of  the 
same  court  under  its  ordinary  jurisdiction,  and  it  shall  be  lawful  for  any 
such  district  court,  or  for  any  county  court,  with  the  consent  of  the  board, 
to  rescind  or  vary  any  order  which  shall  have  been  previously  made  by  such 
court,  without  prejudice  to  any  act  or  matter  in  the  meantime  done  under 
such  order ;  and  for  executing  and  putting  in  force  any  order  to  be  made 
by  any  county  court  under  this  act,  every  judge  of  any  such  court  shall  and 
may  have  and  exercise  all  such  powers  as  by  the  act  of  the  session  holden 
in  the  ninth  and  tenth  years  of  her  Majesty,  chapter  ninety-five,  are  given 
for  enforcing  the  payment  of  any  debt,  damages,  or  costs  under  the  said  act. 
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[16  Sf  17  Vici. 


XXXIX.  Where  any  person  authorized  to  make  any  application  under 
this  act  (Other  than  her  Majesty's  attorney-general  acting  ex  qfficio\  or  any 
other  person  who  may  have  been  made  a  party  to  any  proceeding  upon  any 
application  under  this  act,  is  aggrieved  by  or  dissatisfied  with  any  order 
made  by  any  district  court  of  bankruptcy  or  county  court  upon  any  such 
application,  or  any  proceeding  thereon,  he  may,  within  one  calendar  month 
after  the  making  of  such  order,  give  notice  in  writing  to  the  said  court,  and 
also  to  the  said  board,  that  he  is  desirous  to  appeal  against  the  same ;  and 
if  the  said  board  think  it  reasonable  and  proper  that  such  appeal  should  be 
cnteruined,  and  give  a  certificate  to  that  eflfect,  such  district  or  county 
court  shall  suspend  any  proceedings  upon  the  order  appealed  against  during 
such  time  as  the  circumstances  may  require ;  and  the  said  board,  if  they  so 
think  fit,  may  require  the  person  giving  any  such  notice  of  appeal  to  become 
bound  with  two  sufficient  suieties,  to  be  approved  by  the  deputy  registrar 
of  such  district  court,  or  by  the  clerk  of  the  county  court,  as  the  case  may 
be,  to  the  treasurers  of  the  said  courts  respectively,  or  such  other  person  as 
the  said  board  may  see  fit,  in  such  sum  as  to  the  said  board  shall  seem 
reasonable,  to  pa^  such  costs  of  the  proceedings  on  the  appeal  as  shall  be 
ordered  to  be  paid  by  such  appellant,  and  also  (if  the  said  board  so  think 
fit)  to  indemnify  the  charity  against  the  costs  and  expenses  of  or  attending 
such  appeal ;  and  every  bond  executed  under  this  provision  shall  be  exempt 
from  stamp  duty :  provided  always,  that  it  shall  be  lawful  for  her  Majesty's 
attorney- general  (acting  ex  qfficio),  at  any  time  within  three  calendar  months 
after  the  making  of  any  order  by  a  district  court  or  county  court  under  this 
act,  to  lodge  and  commence  and  prosecute  an  appeal  against  such  order, 
without  giving  any  such  notice  or  becoming  bound  as  aforesaid,  and  every 
such  last-mentionai  appeal  shall  thereupon  be  allowed  by  the  order  of  such 
district  or  county  court,  and  shall  have  such  other  effect  as  any  other  appeal 
under  this  act. 

Proceeding!  on  ^L*  Where  any  order  allowing  an  appeal  has  been  made  as  aforesaid, 

appeal.  the  person  thereby  allowed  to  appeal  shall  within  three  calendar  months 

present  a  petition  to  the  court  of  chancery,  setting  forth  the  order  appealed 
against,  and  the  order  allowing  such  appeal,  and  praying  such  relief  as  the 
case  may  require ;  and  upon  the  hearing  of  such  petition  the  court  may 
confirm,  vary,  or  reverse  the  order  appealed  against,  or  may  remit  such 
order  to  the  district  court  of  bankruptcy  or  county  court  by  which  the  same 
was  made,  with  or  without  any  declaration  or  directions  of  the  court  of 
chancery  in  relation  thereto,  or  may  proceed  in  relation  to  the  charity  to 
which  such  order  relates  as  in  the  case  of  an  application  under  this  act  to 
a  judge  of  the  court  of  chancery  at  chambers,  and  any  judge  of  such  court 
sitting  at  chambers  or  in  open  court  may  make  or  give  any  such  orders  or 
directions  in  relation  to  the  matter  of  such  order  as  he  may  see  fit,  or 
the  court  may  make  such  other  order  in  relation  to  the  matter  of  any 
such  appeal  as  to  the  court  may  seem  just,  and  as  might  be  made  in  the 
case  of  a  suit  regularly  instituted,  or  a  petition,  as  the  case  may  require ; 
and  in  case  the  party  allowed  to  appeal  do  not  within  such  three  calendar 
months  present  such  petition  of  appeal,  the  order  against  which  such  appeal 
BondtoproMcnta  was  allowed  shall  be  final ;  and  in  case  any  costs  adjudged  on  any  such 
appeal  may  be  appeal  to  be  paid  by  the  party  allowed  to  appeal  be  not  paid,  such  bond  as 
put  In  suit.  aforesaid  may  be  put  in  suit,  and  the  money  to  be  recovered  on  every  such 

bond  shall  be  applied  to  indemnify  the  charity  estate  or  the  person  damni- 
fied, or  otherwise  in  such  manner  as  the  justice  of  the  case  may  require, 
and  the  court  or  judge  by  whom  such  appeal  may  have  been  heard  shall 
think  fit. 

No  chancery  XLl.  Provided  always,  that  no  judge  of  the  court  of  chancery,  nor  any 

Judge,  or  dUtrict  district  court  of  bankruptcy  or  county  court,  shall  upon  any  proceedings 
^«m»bS1^  ^***^  *°  under  this  act  have  jurisdiction  to  try  or  determine  the  title  at  law  or  in 
uodertbifaet  to  equity  to  any  real  or  personal  property,  or  any  term  or  interest  therein,  as 
try  titles,  fte. 
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between  any  charity,  or  the  trustee  thereof,  and  any  person  holding  or 
claiming  such  real  or  personal  property,  term,  or  interest  adversely  to  such 
charity,  or  to  try  or  determine  any  question  as  to  the  existence  or  extent  of 
any  charge  or  trust. 


,     -  .  —  sppointment  t. 

scheme  or  the  appointment  or  removal  of  any  trustees  or  trustee,  notice  in  removsl  of  tnis- 
writing  of  such  intended  application  shall  be  given  in  such  form  and  man-  t«et  under  this 
ner  as  the  said  board  shall  have  directed;  and  if  the  order  be  that  such  *^* 
notice  be  affixed  to  or  near  the  door  of  an^  parish  or  district  church,  the 
incumbent  and  churchwardens  of  such  parish  ok  district  are  hereby  re- 
spectively required  to  allow  such  notice  to  be  affixed  and  to  remain  so 
affixed  auring  such  period,  not  less  than  fifteen  days,  as  the  said  board 
shall  have  ordered ;  and  in  any  case  in  which  the  order  shall  be  that  such 
notice  shall  be  affixed  to  any  place,  evidence  that  the  same  has  been  so 
affixed  shall  be  deemed  and  taken  as  primA  facie  evidence  that  it  has  re- 
mained affixed  during  the  period  prescribed  by  the  board. 

XLIII.  Every  application  to  anyjud^e  or  court  under  the  jurisdiction  Bf  whom  sppli- 
created  or  conferred  by  any  of  the  provisions  of  this  act,  may  be  made  by  cations  may  be 
her  Majesty's  attorney-general,  or,  subject  to  the  provisions  aforesaid,  by  °^*<1*- 
all  or  any  one  or  more  of  the  trustees  or  persons  administering  or  claiming 
to  administer,  or  interested  in^  the  chanty  which  shall  be  the  subject  of 
such  application,  or  any  two  or  more  iohabiunts  of  any  parish  or  place 
within  which  the  chanty  is  administered  or  applicable;  and  it  shall  be 
lawful  for  her  Majesty's  attorney-general  for  the  time  being  acting  £X(#cto, 
to  make  application  by  petition  to  the  court  of  chancery  with  respect  to  any  Attoney-general 
charity  under  the  provisions  of  the  act  passed  in  the  fifty-second  year  of  ™*J  ^2'^ 
King  George  the  Third,  chapter  one  hundred  and  one,  or  under  the  pro-  c.°l^.  *  ' 

visions  of  any  act  or  acts  passed  or  to  be  pcMsed  authorizing  the  application  ruU^xi^  post. 
to  the  same  court  by  petition  according  to  the  provisions  of  the  said  act. 

XLI V.  For  the  purposes  of  determining  the  jurisdiction  under  this  act  Statement  hi  cer- 
witb  respect  to  any  charity,  or  the  right  to  appeal  from  the  determine-  tiflcate  of  board 
tion  of  a  judge  of  the  court  of  chancery,  it  shall  be  lawful  for  the  said  tocome*S**My  **^ 
board  to  declare,  according  to   such  judgment  as  they  may  be  able  to  charity  to  be 
form   upon   the  returns  or  statements   before   them   in  relation  to  anv  tulBcient  evi- 
charity,  whether  the  gross  annual  income  for  the  time   being  of  such  ^*"^'^^**?^ 
charity  does  or  does  not  exceed  thirty  pounds  or  one  hundred  pounds  (as  S^on  or  pro. 
the  case  may  require),  and  a  statement  in  any  certificate  or  order  of  the  ceedingt  under 
aaid  board  that  according  to  such  judgment  as  aforesaid  the  gross  yearly  this  act, 
income  of  any  charity  does  or  does  not  exceed  thirty  pounds  or  one  hun- 
dred pounds,  shall  be  sufficient  evidence  of  the  amount  of  the  gross  annual 
income  of  auch  charity,  for  the  purpose  of  determining  such  jurisdiction  or 
right  to  appeal  as  aforesaid ;  and  any  certificate  or  order  made  by  the  said 
board  under  this  act,  authorizing  any  proceeding  or  application  concerning 
any  charity  to  be  taken  or  made  to  any  distnct  court  of  bankruptcy  or 
county  court,  or  to  the  court  of  chancery,  or  any  judge  thereof,  shall  state 
that  the  grou  annual  income  for  the  time  being  of  such  charity  does  not 
exceed  thirty  pounds,  or  does  exceed  thirty  pounds  (as  the  case  may  be) : 
provided  always,  that  where  any  charity,  or  the  trustees  thereof,  in  addition  Proviso  as  to 
to  the  principal  endowment  for  its  general  objects  and  purposes,  shall  be  particular  endow- 
posscssed  of  or  entitled  to  any  other  endowment  for  any  particular  or  special  ™^<** 
object  or  purpose  arising  out  of  or  in  its  nature  or  application  connected 
with  the  general  objects  or  purposes  of  such  charity,  it  ahall  be  lawful  for 
the  said  board,  having  regard  to  the  circumstances  of  each  such  case,  and 
to  the  object  and  extent  of  the  proposed  application  and  litigation,  to  deter- 
mine whether  such  endowment  for  such  particular  or  special  object  or 
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to  make  oTittr$ 
lot  rci^ii.ating 
pfKeertinir* 
h*-fo»e  district 
and  rounty 
rourU. 

8c«  RuUt,  po$i. 


piirpoft«  »houId,  {or  the  parpc«e  of  jarudictioo  and  proceedings  under  this 
art.  be  considered  and  treated  as  forming  part  of  the  general  endowment  of 
the  chanty,  or  ax  a  »eparate  or  icdepecdent  charity,  and  such  board  shall 
frame  their  certificate  or  order  accordingly. 

X  L V.  The  lord  chancellor  shall  make  such  orders  for  regulating  pro- 
ceedings by  and  before  the  judges  of  district  courts  of  bankruptcy  and 
county  courts  under  this  act,  and  for  fixing  and  determining  the  fees  to  be 
taken  in  respect  of  such  proceedings,  as  be  may  see  fit:  and,  nibject  to 
such  orders,  such  judges  may  regulate  the  proceedings  before  them  re- 
spectively  so  as  to  render  them  as  summary  and  inexpensiTe  aa  con- 
reniently  may  be. 

XLVI.  ReMervutiwt  of  rightt  and  prhfileget  rf  Church  rf  EmgUmd  with 
retpect  to  charitie$, 

XLVI  I.  Secretary  to  be  treasurer  qf  charities;  such  treatmrtr  to  be  a  cor- 
poratiom, 

XLVIII.  Land  hoiden  ttpom  trust  for  a  charity ,  subject  to  jurisdietiam  rf 
court  of  chancery  and  of  judge  ^  wtay  be  vested  in  treasurer,    Frooiso, 

XLIX.  Orders  may  be  wuuU  revesting  land,  Jfc.,  in  the  trustees  rf  tha 
charity, 

L.  Treasurer  to  be  a  bare  trustee, 

LI.  The  secretary  for  the  time  being  of  the  said  board,  and  such  other 
public  officer  or  officers  as  the  lord  chancellor  shall  appoint,  shall  be  official 
trustees  of  chariuble  fiinds,  and  where  trustees  or  other  persons  having  in 
their  names,  or  in  the  name  of  any  deceased  person  of  whom  they  are  repre- 
sentatives, in  the  books  of  the  Bank  of  England,  or  of  the  East  India  or 
South  Sea  Company,  or  of  any  other  public  company,  any  annuities,  stock, 
or  shares,  or  holding  any  government  or  parliamentary  or  other  securities 
in  trust  for  an^  charity,  shall  be  desirous  to  transfer  or  deposit  the  same  to 
or  with  the  said  official  trustees  in  trust  for  such  charity,  or  where  any  per- 
sons shall  be  desirous  of  transferring  or  depositing  as  aforesaid  any  annui« 
lies,  stocks*  shares,  or  securities  for  discharging  any  legacy  or  charge  given 
or  made  to  or  for  the  benefit  of  any  charity,  or  where  it  shall  appear  to  the 
court  of  chancery,  or  to  any  judge  of  such  court,  or  of  any  district  court  of 
bankruptcy,  or  county  court  having  jurisdiction  under  this  act,  that  any 
annuities,  stock,  shares  or  securities  held  in  trust  for  any  charity  ought, 
for  the  purpose  of  security  or  convenient  administration,  to  be  transferred 
or  deposited  as  aforesaid,  it  shall  be  lawful  for  such  court  or  judge  to 
order  the  transfer  or  deposit  of  such  annuities,  stock,  shares  or  securities 
to  or  with  such  official  trustees. 

8f  erstsry  to  ks«p        LI  I.  The  secretary  of  the  said  board  shall  keep  separate  accounts  of 
•eparstt  sceountt   the  annuities,  stock,  shares  and   securities   belonging   to   each  separate 
chsrUv*  **'***''*      charity,  and  the  said  official  trustees  shall  pay  the  dividends  or  interest 
^'  or  income  thereof  to  the  trustees  or  persons  acting  in  the  administration 

of  such  charity,  or  otherwise  dispose  tliereof,  and  transfer  such  annuities, 
stock,  shares  or  securities  (when  occasion  shall  require),  as  the  court  of 
chancery,  or  any  judge  of  such  court,  or  of  any  district  court  of  bank- 
ruptcy, or  county  court  having  jurisdiction  under  this  act,  or  other  lawful 
authority,  shall  airect. 

LIII.  Trustees  may  deposit  deeds,  ^.,  for  security  in  a  repository  provided 
by  the  board. 


Judge  may  order 
trutteet,  ke., 
holding  ttock, 
tec,  belonging  to 
a  charity  subject 
to  hit  Jurisdiction 
to  trantfer 
to  official 
trustees. 
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LIV.  Power  to  board  to  frame  tchemes  for  the  appropriatUm  iif  charitable 
property  to  ffaried  trusts, 

LV.  Notice  to  be  given  brfore  approval  of  schemes,  and  objections  may  be 
submitted  for  the  consideration  rfthe  board, 

LVI.  Board  may  alter  or  mod^y  or  approve  rf  schemes. 

LVIl.  The  matter  rf  schemes  may  be  referred  to  an  inspector  for  local 
inquiry. 


LVIII.  Inspectors  to  report  the  result  qf'inquiry  to  the  board. 


LIX.  Every  scheme  to  be  approved  by  the  said  board  shall  be  certified  Soberaet  when 

by  them,  and  for  that  purpose  shall  be  embodied  in  a  certificate  to  be  made  ^''ZlfllTl'^.^ 

by  the  said  board,  and  sealed  with  their  seal ;  and  in  every  case  a  copy  of  bSsrd. 

such  certificate  shall  be  deposited  in  some  convenient  place  within  the  copvofiiieb 

parish  or  one  of  the  parishes  or  the  district  in  which  the  charity  in  ques-  certLOcate  to  be 

tion  shall  wholly  or  partially  be  situated  or  administered,  and  at  the  oflBce  deposited  In  the 

in  London  of  the  registrar  of  county  courts  judgments,  and  a  notice  shall  S^'^S^^glvenu* 
also  be  g^ven,  in  such  manner  as  the  board  shall  direct,  which  notice  shall  *^ 

refer  to  the  certificate  so  deposited,  and  shall  state  the  intention  of  the 
board  to  proceed  with  the  scheme  thereby  certified. 

LX.  Annual  report  to  be  laid  b^ore  parliament,  which  shall  set  forth  all 
the  schewtes  approved, 

LXI.  Accounts  of  trustees  qf  charities  to  be  delivered  to  the  clerks  (/county 
courts,  clerks  rfthe  peace,  and  to  the  board.  Rep,  6y«.  44^184-19  Vict, 
c.  124. 

LXII.  This  act  shall   not  extend  to  the  universities  of  Oxford,  Cam-  Exemption!  tnm 
bridge,  London,  or  Durham,  or  any  college  or  hall  in  the  said  universi-  *be  operation  of 
ties  of  Oxford,  Cambridge,  and  Durham,  or  to  any  cathedral  or  collegiate  ^** 
church,  or  to  any  building  registered  as  a  place  of  meeting  for  religious 
worship  with  the  registrar-general  of  births,  deaths,  or  marriages  in  £ng. 
land   and  Wales,  and  bond  fide  used  as  a  place  of  meeting  for  religious 
worship ;  nor  shall  this  act,  for  the  period  of  two  ^ears  from  the  passing 
thereof,  extend  or  be  in  any  manner  applied  to  chanties  or  institutions,  the 
funds  or  income  of  which  are  applicable  exclusively  for  the  benefit  of  per- 
sons of  the  Roman  Catholic  persuasion,  and  which  are  under  the  super- 
intendence or  control  of  persons  of  that  persuasion ;  nor  shall  thisact  extend 
or  be  applied  to  the  commissioners  of  Queen  Anne's  bounty,  or  to  the 
British  Museum,  or  to  any  friendly  or  benefit  society,  or  savings  bank,  or 
any  institution,  establishment,  or  society,  for  religious  or  other  charitable 
purposes,  or  to  the  auxiliary  or  branch  associations  connected  therewith, 
wholly  maintained  by  voluntary  contributions,  or  any  bookselling  or  pub- 
lishing business  carried  on  by  or  under  the  direction  of  any  society  wholly 
or  partially  exempted  from  this  act,  so  far  as  such  business  is  or  shall  be 
carried  on  by  means  of  voluntary  contributions  only,  or  the  capital  or  stock 
of  such  business ;  and  where  any  charity  is  maintained  partly  by  voluntary  Prorlslooi  at  to 
subscriptions  and  partly  by  income  arising  from  any  endowment,  the  powers  charities  lup. 
and  provisions  of  the  act  shall,  with  respect  to  such  charity,  extend  and  port«d  partly  by 
apply  to  the  income  from  endowment  only,  to  the  exclusion  of  voluntary  Mripliooi.* 
subscriptions,  and  the  application  thereof;  and  no  donation  or  bequest 
unto  or  in  trust  for  any  sucn  charity  as  last  aforesaid,  of  which  no  special 
application  or  appropriation  shall  be  directed  or  declared  by  the  donor  or 
testator,  and  which  may  legally  be  applied  by  the  governing  or  managing 
body  of  such  charity  as  income  in  aid  of  the  voluntary  subscriptions,  shall 
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be  subject  to  the  jurisdiction  or  control  of  the  said  board,  or  the  powers  or 
provisions  of  this  act ;  and  no  portion  of  an^  such  donation  or  be<|oest  as 
last  aforesaid,  or  of  any  voluntary  subscription,  which  is  now  or  shall  or 
may  from  time  to  time  be  set  apart  or  appropriated  and  invested  by  the 
governing  or  managing  body  of  the  chari^,  for  the  purpose  of  being  held 
and  applied  or  expended  for  or  to  some  defined  and  specific  object  or  pur- 
pose connected  with  such  charity,  in  pursuance  of  any  rule  or  resolution 
made  or  adopted  by  the  governing  or  managing  body  of  such  charity,  or  of 
any  donation  or  bequest  in  aid  of  any  fund  so  set  apart  or  appropriated  for 
any  such  object  or  purpose  as  aforesaid,  shall  be  subject  to  the  jurisdiction 
or  control  of  the  said  board  or  the  powers  or  provisions  of  this  act ;  and 
nothing  in  this  act  shall  subject  the  funds  or  property  of  any  missionary  or 
other  similar  society,  or  the  missionaries,  teachers,  or  officers  of  such  society, 
or  of  any  branch  thereof,  which  funds  or  property  shall  not  be  within  the 
limits  of  England  or  Wales,  to  the  jurisdiction  of  the  said  board  i  provided 
always,  that  the  said  exemption  shall  not  extend  to  any  cathedral,  colle^ 
giate,  chapter,  or  other  schools. 

LXIIl.  EjttmpUd  charitiet  wtay  petition  eommi$$kmtrs  to  horn  hemtfit  rfotU 

LXIV.  Duputet  among  memtftrs  rf  exempted  eharitUs  wtay  he  referred  te 
arbitration  qf  commissioners, 

LX V.  Legal  estate  rf lands  now  vested  in  municipal  corporations  on  ^karit^ble 
trusts  to  be  vested  in  trustees,    5  8^6  Will.  e.  76. 

Interpretation  of       LXVI.  In  the  construction  of  this  act,  except  where  the  context  or  other 
**''^*»  provisions  of  the  act  may  require  a  different  construction,  the  expression 

"  court  of  chancery"  shall  mean  and  include  the  master  of  the  rolls  and 
every  judge  of  the  court  of  chancery  in  England;  tlie  expression  "lord 
chancellor*'  shall  mean  and  include  the  lord  chancellor  of  Great  Britain  and 
the  lord  keeper  and  commissioners  of  the  great  seal  of  Great  Britain  for  tha 
time  being ;  the  expressions  '*  district  court  of  bankruptcy"  and  *^  district 
court"  shall  mean  and  include  every  district  court  of  bankruptcy  established 
or  to  be  established  under  the  act  of  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Migesty,  chapter  twenty  .two,  or  under  any  other  act  or  acts 
passed  or  to  be  passed  for  the  alteration  or  amendment  or  the  extension  of 
the  same  act,  or  for  the  establishment  of  any  district  court  or  courts  of  bank- 
ruptcy in  England  or  Wales,  and  every  commissioner  or  judge  of  every  such 
district  court;  the  expression  *' county  court"  shall  mean  and  include  every 
county  court  holden  or  established  or  to  be  holden  or  established  under  the 
act  of  the  ninth  and  tenth  years  of  her  Migesty.  chapter  ninety-five,  or  any 
act  or  acta  passed  or  to  be  passed  for  the  alteration  or  extension  of  the  same 
act,  and  every  judge  of  any  such  court;  the  expression  ''charity"  shall 
mean  every  endowed  foundation  and  institution  Uking  or  to  take  effect  in 
England  or  Wales,  and  coming  within  the  meaning,  purview,  or  interpreta- 
tion of  the  statute  of  the  forty-third  year  of  Queen  Elizabeth,  chapter  four, 
or  as  to  which,  or  the  administration  of  the  revenues  or  property  whereof 
the  court  of  chancet^  has  or  may  exercise  jurisdiction;  the  expression 
**  trustee'*  of  any  charity  shall  mean  and  include  every  person  and  corpora- 
tion seised  or  possessed  of  or  entitled  to  any  real  or  personal  estate,  or  any 
interest  therein,  in  trust  for  or  for  the  benefit  of  such  charity,  or  all  or  any 
of  the  objects  or  purposes  thereof,  and  every  member  of  any  sueh  cor* 
poration ;  and  the  expression  '*  the  board "  shall  mean  the  said  chvity 
commissioners  sitting  as  a  board  under  this  act ;  and  die  expression 
'*  endowment"  shall  mean  and  include  all  lands  and  real  estate  whatsoever, 
of  any  tenure,  and  any  charge  thereon,  or  interest  therein,  and  all  stocks, 
funds,    monies,  securities,  investments,  and  personal  estate  whatsoever, 
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which  shall  for  the  time  being  belong  to  or  be  held  in  trust  for  any 
charity,  or  for  all  or  any  of  the  objects  or  purposes  thereof;  and  the 
expression  "  land"  shall  extend  to  and  include  manors,  messuages,  build- 
ings, tenements  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  and  description. 

LXVIl.  This  act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  act. 

LXVIII.  This  act   may  be  cited  as  "  The  Charitable  Trusts   Act,  Short  title. 
1863." 
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cRAmiTABLB      Orders  ^OT  rcgulating  Proceedings  by  and  before  the  Judges 
1853.       *  of  County  Courts  under  "  The  Charitable   Trusts  Aet^ 

1853,"  and  for  fixing  and  determining  the  Fees  to  be 
taken  in  respect  of  such  Proceedings^  made  by  the  Right 
Honourable  Robert  Monsey  Baron  Cranworth,  Lord 
High  Chancellor  of  Great  Britain. 

Whereas,  in  pursuance  of  ''  The  Charitable  Trusts  Act,  1853,"  certaio 
orders  were,  on  the  8th  day  of  December,  1853,  made  by  me,  for  reg^ulating 
proceedings  by  and  before  the  judges  of  the  county  courts,  and  for  fixing 
and  determining  the  fees  to  be  tiHcen  in  respect  of  such  proceedings,  and 
such  orders  were  limited  to  be  in  force  until  further  orders  should  be  made 
for  regulating  such  proceedings  as  aforesaid :  Now,  seeing  fit  to  make  such 
further  orders,  I  hereby  revoke  the  said  orders  of  the  8th  day  of  December, 
1853:  and,  in  pursuance  of  *'The  Charitable  Trusu  Act,  1853,"  1  hereby 
direct  that  the  onlers  hereinafter  mentiobed  shall  be  used  in  the  county 
courts  for  regulating  proceedings  by  and  before  the  judges  of  the  countr 
courts,  and  for  fixing  and  determining  the  fees  to  be  taken  in  respect  of  such 
proceedings  until  further  orders  shall  be  made  by  me  for  the  same  purpoaet 
under  <*  The  Charitable  Trusts  Act,  1853." 
March  6th,  1854.  Cranworth,  C. 

Record.  I.  The  clerk  of  every  county  court  shall  keep  a  book,  to  be  called  **  The 

Charitable  Trusts  Book,"  in  which  all  proceedings  taken  in  that  court  in 
matters  of  charitable  trusts  shall  be  recorded  in  Uie  form  in  the  schedule 
hereunto  annexed. 

Proceedings  by  II.  When  any  person  has  obtained  the  required  order  or  certificate  from 

private  perioot.     the  charity  commissioners,  and  he  is  desirous  of  taking  proceedings  in  the 

8. 17,  Mt€,  county  court,  he  shall  produce  such  order  or  certificate  to  the  clerk,  who 

shall  retain  and  file  the  same  in  numerical  order  in  his  office,  and  the  party 
producing  such  order  or  certificate  shall  be  deemed  the  plaintiff  in  such  pro- 
ceedings ;  and  the  person  served  with  a  tumwunu  under  Order  IV.  shall  be 
deemed  the  defendant. 

Proceedlngt  by  m*  When  the  attorney-general  shall  propose  to  take  proceedings  in  the 

attorney  .general,    county  court,  he  shall  cause  to  be  delivered  or  transmitted  to  the  clerk  a 

8. 18,  antt,  written  statement  showing  the  nature  and  object  of  the  proposed  proceedings, 

and  the  clerk  shall  retain  and  file  such  statement  in  numerical  order  in  his 
ofiice,  and  the  attorney-general  shall  in  such  proceedings  be  deemed  the 
plaintiff;  and  the  person  served  with  a  tmmmoHs  under  Order  IV.  shall  be 
deemed  the  defendant. 

Summont.  IV.  Upon  the  production  of  any  order,  certificate  or  statement  hereinbe- 

8. 92,  «»<«.  fore  mentioned,  the  clerk  shall  at  the  instance  of  the  plaintiff  prepare  a 

summons  thereon  in  the  form  set  forth  in  the  schedule  hereunto  annexel,  in 
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which  shall  be  stated  the  substance  of  the  order,  certificate  or  statement, 
and  he  shall  make  as  many  copies  thereof  as  there  are  parties  required  by 
the  plaintiff,  in  writing,  to  be  summoned,  and  two  additional  copies,  the  one 
to  be  filed  in  the  clerk's  office,  and  the  other  to  be  transmitted  to  the  charity 
commissioners. 

V.  The  clerk,  if  required  by  the  plaintiff,  shall  prepare  a  notiet  to  attend  Notice  to  attend 
proceedings  in  the  form  set  forth  in  the  said  schedule  to  be  served  on  any  proceedings, 
persons  indicated  by  the  plaintiff,  in  writing,  besides  those  summoned  under  S.  32. 

the  last  preceding  order,  and  the  said  clerk  shall  make  as  many  copies 
thereof  as  there  are  persons  to  whom  such  notice  is  to  be  given,  and  two 
additional  copies,  one  to  be  filed  in  his  office,  and  the  other  to  be  transmitted 
to  the  charity  commissioners. 

VI.  The  clerk  shall  forthwith  transmit  by  prepaid  post  letter  a  copy  of  Service  of  lum- 
the  tummone  to  each  of  the  parties  required  to  appear,  and  a  copy  of  the  mon^i  and  notice 
notice  to  attend  proceedings  to  each  of  the  persons  indicated  by  the  plaintiff,  ^dj^!!,  ^'^ 
and  such  transmission  shall  be  sufficient  service,  unless  the  judge  shall  in  g  ^j 

any  case  otherwise  direct. 

VII.  Where  the  plaintiff  does  not  require  any  summons  or  notice  to  attend  Nottce  of  hearing. 
proceedings  to  be  issued,  the  clerk  shall  prepare  a  notice  qf  hearing,  in  the  8. 32. 

form  set  forth  in  the  said  schedule,  and  two  additional  copies  thereof,  one  to 
be  filed  in  his  office,  and  the  other  to  be  transmitted  to  the  charity  commis- 
sioners,  and  shall  either  deliver  such  notice  to  the  plaintiff,  or  cause  it  to  be 
served  on  him  by  prepaid  post  letter,  unless  the  judge  shall  in  any  case 
otherwise  direct. 

VIII.  In  all  cases  it  shall  be  competent  for  the  clerk,  if  required  by  the  Sammoni,  and 
plaintiff,  to  summon  some  persons,  and  to  serve  others  with  either  or  both  of  2liued*in^<»rtain 
the  said  notices;  or  to  serve  a  notice  of  hearing  on  the  plaintiff,  and  a  notice  cases. 

to  attend  proceedings  on  any  other  person.  8. 32. 

IX.  In  all  cases  it  shall  be  competent  for  the  judge  to  direct  in  any  case  Judge's  power, 
what  persons,  or  additional  persons,  shall  be  served  with  a  summons  or  notice  8.  32. 

to  attend  proceedings  or  notice  qf  hearing, 

X.  Upon  the  requisition  of  the  charity  commissioners,  a  copy  of  the  Judge's  note 
judge's  note  of  the  evidence  taken  at  the  hearing,  or  such  part  thereof  as  in  ordinary  cases, 
may  be  required  by  the  commissioners,  shall  be  transmitted  under  the  seal  S.  32. 

of  the  court  by  the  judge  to  them  at  their  office  by  post  or  otherwise. 

XI.  Upon  the  requisition  of  the  attorney-general  in  proceedings  instituted  Judge's  note 
by  him  a  copy  of  the  judge's  note  of  the  evidence  taken  at  the  hearing,  or  r***'^"**™*'^. 
such  part  thereof  as  may  be  required  by  the  attorney- general,  shall  be  trans-  £* 'It     pro««* 
mitted  under  the  seal  of  the  court  to  him  by  post  or  otherwise. 

XII.  A  copy  of  the  summons,  notice  to  attend  proceedings,  notice  to  Copy  of  pro- 
appear,  together  with  a  copy  of  the  order  made  by  the  court,  shall  in  all  c««dtngi  to  be 
cases  be  transmitted  by  the  clerk,  forthwith  after  the  hearing,  by  post  or  S^JHJ^^       *" 
otherwise,  as  the  judge  shall  direct,  to  the  office  of  the  commissioners.  g  33^ 

XIII.  Where  the  annual  income  of  the  charity  exceeds  ten  pounds,  the  Fees  where 
court  fees  shall  be  payable  as  in  cases  within  the  ordinary  jurisdiction  of  the  income  of  charity 
court,  without  prejudice  to  the  privilege  of  the  attorney-general  as  to  costs,  "^*»  *®'' 
and  the  charitable  funds  may  be  made  liable  to  the  payment  thereof,  at  the 

discretion  of  the  judge* 

XIV.  Where  the  annual  income  of  the  charity  does  not  exceed  the  sum   f***  ^hen 
of  10/.  no  fees  of  court  shall  be  payable  out  of  the  funds  of  the  charity ;  nor  i^?Sl*lo7* 

8.45. 
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Fees  where 
ftevenl  charitks 
join. 
S.4S. 

Pc«  how  eal- 

colated. 

8.4S. 


Appendix. 

shall  any  lees  be  paid  by  any  party  to  tbe  proceeding,  unless  the  jadge  shall, 
in  his  discretion,  order  any  of  the  parties  to  the  proceeding  befiDre  him  to 
pay  soch  fees  of  court  as  he  shall  think  fit,  without  prejudice  to  the  priTilege 
of  the  attorney -general  as  to  costs. 

XV.  Where  more  than  one  chanty  is  joined  in  one  application,  one  set 
of  coort  fees  only  shall  be  payable,  such  fees  to  be  calculated  on  the  aggre> 
gate  amount  of  the  incomes  of  the  chanties  so  joining. 

XT  I.  Where  coort  fees  sre  payable,  they  shall  be  rslnalsfH  aoeoidtiif 
to  the  scale  of  fees  applicable  to  proceedings  for  the  leuiteiy  of  tenemeats 
under  the  9  ft  10  Vict,  c  95,  s.  122  (a),  the  annual  iocome  of  the  charity, 
like  the  annual  rent  of  the  tenement,  being  treated  as  the  basis  of  calcuU- 
tioD« 


Who  may  i^pear 
at  hearing. 
8.43. 


Effect  ofconnnis- 
•ionert'  order  or 
certificate,  or 
attorney-geoeral'f 
•tatemeot. 
8.44. 


Appeal. 
8.  39. 


Forms. 


XVII.  At  the  bearing,  any  person  who  has  been  summoned,  or  has 
received  notice  to  attend  proceedings,  or  who  is  authorized  to  apply  under 
sect.  43  of ''The  Chariuble  Trusts  Act,  1853,**  may  appear,  and  shall  be 
beard  to  oppose  the  application  authorized  by  the  onler  or  certificate  of  the 
commissioners,  or  the  statement  of  the  attorney-general,  subject  to  the  pay- 
ment of  such  costs  as  the  judge  shall  direct. 

XVI I I.  The  order  or  certificate  of  die  commissioners,  or  statement  of  the 
attorney-general,  as  to  the  amount  of  the  annual  income,  ahall  be  conclusive 
on  the  court ;  and  the  other  statements  contained  in  the  certificate  or  order 
of  the  commissioners,  or  the  statement  of  the  attorney- general,  shall,  unless 
disputed,  be  taken  as  true. 

XIX.  Where  any  person  is  desirous  of  appealing  against  an  order  made 
by  Che  court  in  any  matter  of  a  charitr,  he  shall,  within  one  calendar  month 
after  making  such  order,  give  notice  in  writing,  stating  the  grounds  of  such 
intended  appeal  to  the  court;  and  such  notice  may  be  served,  by  post  or 
otherwise,  on  the  clerk  of  the  said  court  at  his  office. 

XX.  The  forms  contained  in  the  schedule  may  be  varied  by  the  court, 
according  to  the  circumstances  of  each  case. 


Prsctlos  to  eon-  XXI.  The  enactments,  secretary  of  sute*s  orders,  practice,  and  forms  in 
thine,  fut^sct  to  force  and  used  in  the  county  courts  shall,  subject  to  the  foregoing  orders,  be 
these  orders.  adopted  with  reference  to  proceedings  in  matters  of  charitable  trusts,  so  far 

as  tne  same  are  applicable,  mutaiit  mutafdit, 

XXII.  The  accounts  of  trustees  of  charities,  when  delivered  to  the  clerk 
of  the  county  court,  shall  be  filed  by  him  in  numerical  order,  and  annually 
uAh^   indexed  alphabetically  according  to  the  titles  of  such  charities,  or  the  names 
a.il'lik^Byili.  ^'  description  by  which  they  are  known,  or  may  be  identified, 
c!  124. 

(a)  5m  19  ft  20  Vict.  c.  108,  s.  50,  and  Seheduto  (C). 


Clerk's  duties  as 
to  trustees' 
accounts. 
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SCHEDULE  OF  FORMS. 


Summons. 

In  the  county  court  of  holden  at 

(Seia.) 

In  the  matter  o([tUU  qfekaHtjf], 
No.  of  charity. 

[Namtt  deseriptiom,  and  addreu  of  party  to  be  tumwumedJ]    You  are  hereby 
summoned  to  appear  at  a  county  court  to  be  holden  at  on  the 

day  of  18    at  the  hour  of  in  the  forenoon,  upon  the  hearing  of 

an  application  which  has  been  made  to  the  court  in  the  matter  of  the  alMve 
chanty,  by  which  it  is  sug^ted  [here  ttate  tubttance  (/order,  certificate,  or 
Btatement].  And  you  are  informed,  that  if  yon  do  not  attend  pursuant  to 
the  requisition  of  this  summons,  the  court  may  proceed  in  the  matter  in 
your  absence,  and  make  such  order  as  may  appear  just  therein.  And  you 
are  further  informed,  that  if  you  do  not  obey  such  order,  you  will  be  liable 
to  be  imprisoned  by  order  of  the  court. 

A*  B.,  clerk  of  the  court. 

Dated  this  day  of  18    . 


Notice  to  attend  Proceedings. 
In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  ofekarUy]. 
No.  of  charity. 

[Name,  deseriptien,  and  addreu  qf  party  to  whom  notice  is  to  be  gioen.^ 
Take  notice,  that  the  hearing  of  an  application  in  the  matter  of  the  above 
charity,  br  which  it  is  suggested  [here  state  subsiamce  rf  order,  certificate,  or 
statement \,  will  take  place  on  the  day  of  18      ,  at  the  above 

oounty  court. 

The  object  of  this  notice  is,  that  if  you  are  desirous  of  attending  the  said 
hearing,  you  are  at  liberty  to  do  so,  and  you  may  be  beard  in  support  of 
any  objection  you  have  to  such  proceedings  in  respect  of  the  above  charity. 

But  if  you  do  not  attend  at  the  hearing,  you  will  not  be  subject  to  any 
coats  or  penalty  in  respect  of  such  non-attendance. 

A.  B.y  clerk  of  the  court. 
Dated  this  day  of  18    . 
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Notice  of  Hearing. 

In  the  coaoty  eoart  of  boldni  at 

(Seal; 

Id  the  matter  of  [titU  rf  chmrUfy. 
No.  of  cbaritj. 

'^Same,  de*crip4ivm^  omd  addrttt  vfparif  U  »*<■  mUice  is  t»  he  gmen.^  Take 
notice,  that  the  hearinj^  of  the  ap^iicatiua  in  the  matter  of  the  abore  charity 
is  appointed  to  take  place  at  thu  court  oo  the  day  of  18     .* 

A.  B.,  derk  of  the  eoort. 

Dated  this  day  of  18     . 

•  TkU  skomU  be  at  the  earlutt  eomveniemi  $Utimg  ef  ike  emmrU 


Form  of  Record, 
AsBLET,  La DT,  Charity  oC     lo  the  matter  ot 
Na  1. 

On  the  day  of  1 8     an  order  [certi/tcate  ar  gtaiiememtt  m$  the 

case  wtay  be]  was  produced  by  [state  the  party  prodmetmg  or  tramswuttimg  it,'} 
and  the  same  has  been  numbered  1  [or  as  the  ease  may  be,  aeeordimg  to  tke 
priority  ((f  production  to  tke  clerk. 

On  the  day  of  18      a  summons  [or  other  process,  as  the  em*e 

wtay  be],  was  issued  and  directed  to  be  senred  by  post  [or  otherwise,  as  the 
case  wtatf  be]  on  [state  the  parties],  requiring  him  [her  or  theat,  as  the  com  siajf 
be]  to  appear  at  this  court  on  the  day  of  18    • 

At  a  court  holden  on  the  day  of  18     ,  appeared  Estate  parties 

appearing,  or  reasons  for  not  appearing,  and  whether  they  appeared  by  emmsei 
or  otherwise.  If  OMy  adjcmrnment  takes  place,  state  the  cause  therecf,  mmd  md- 
jottmment  and  mmtii  when  adjourned;  then  on  the  adjommment  day, proceed  ta  a 
similar  manner  as  on  the  first  day  of  hearing  ;  and  the  same  on  every  sueeessim 
adjournment  day.     When  the  matter  is  finally  disposed  of,  then  proceed] — 

The  matter  haying  been  heard,  the  court  made  the  following  order  [here 
state  the  order.  If  any  other  proceedings,  whether  before  or  ^ter  the  final 
order,  are  taken  in  the  matter,  they  must  be  recorded  in  a  simUar  wtammer  in 
their  proper  places.  It  wilt  not  be  necessary  to  set  forth  on  the  record  any  of 
the  evidence,  as  that  will  appear  on  the  Judged s  notes  ;  but  amy  document  pro- 
dueed,  or  any  copy  thereof,  which  the  Judge  requires  to  be  filed,  should  be  filed 
along  with  the  other  papers  relating  to  the  matter.] 

[  When  the  record  of  proceedings  in  any  charity  occupies  more  than  one  page, 
the  record  may  be  continued  on  the  next  blank  page,  and  a  rtferenee  should  be 
made  from  such  previous  page  to  such  next  page,  and  from  such  next  page  to  such 
preoious  page.  The  book  in  which  the  record  is  kept  should  be  paged  Ikronghomt, 
and  have  on  alphabetical  index  at  the  end.  The  names  of  the  charities  shemld 
he  arranged  in  the  index  alphabetieally,  and  the  numbers  qfthe  pages  in  which 
any  proceedings  are  recorded  should  be  given  at  the  end  of  the  names,] 


Form  of  Order  for  the  Remoyal  or  Appointment  of  a  Trustee, 
or  Remoyal  and  Appointment  of  a  Trustee  ;   vesting  the 
Estates  of  a  Charity  in  a  Trustee  ;  and  approving  a  Scheme. 
In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  <if  charity}, 
Na  of  charity. 

Upon  the  application  of  [tiaiiie,  description,  and  address  ^applicant]  to 
[here  state  the  substance  of  the  application  authorized  by  the  order  or  certificate  ; 
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hut  in  the  ease  of  a  teheme,  only  refer  to  it  a«  "  a  certain  scheme  for  regulating 
or  directing  the  administration  of  the  said  charity/']  and  upon  hearing 
the  matter  of  the  said  application, 

It  is  ordered,  that  [name,  deteription,  and  addrett"]  one  of  [or  the  trustee] 
the  trustees  of  the  above  charity  be  removed  [or  that  (name,  deteription,  and 
addrett)  be  appointed  a  trustee  of  the  said  charity],  [or  that  {name,  deterip- 
tion, and  addrett),  one  of  the  trustees  {or  the  trustee)  of  the  said  charity  be 
removed,  and  that  {name,  deteription,  and  addrett)  be  appointed  a  trustee 
instead  of  the  said  {name  t^  removed  truttee')'] :  And  it  is  further 
ORDERED,  that  [ttate  property  and  righttrfthe  charity  at  deteribed  or  indicated 
in  the  order  or  eert^fieate]  do  vest  in  the  said  [namet  of  trutteet  in  whom  the 
taid property  and  rightt  are  to  vett]:  And  it  is  further  ordered,  the 
scheme  set  forth  in  the  schedule  hereunto  annexed  for  the  regulating 
[or  directing]  the  administration  of  the  said  charity  be  approved  and 
established. 

Given  under  the  seal  of  the  court,  this  day  of  18    • 

By  the  court. 

A.  B.,  clerk  of  the  court. 
Schedule  referred  to  in  the  foregoing  order. 

(Here  intert  teheme  appraeed  qf.) 

This  is  the  schedule  referred  to  in  the  above  order. 

(Clerk* t  tignature.) 

*•*  Where  the  application  to  the  court  doet  not  embrace  all  the  tubfeett  of 
the  above  form,  tuch  part  may  be  adopted  at  it  applicable  to  the  exigency  qf  the 
case. 


Form  of  Order  under  Section  48. 
In  the  county  court  of  holden  at 

(Seal) 

In  the  matter  of  [title  of  charity]. 
No.  of  charity. 

Upon  the  application  of  [name,  deteription,  and  addrett  qf  applicant]  to 
[here  ttate  the  tubttanee  of  Ihe  application  authorized  by  the  order  or  certificate] 
and  UPON  hearing  the  matter  of  such  application, 

It  is  ordered  that  the  [here  detcribe  the  ettatetofthe  charity  at  deteribed 
or  indicated  in  the  order  or  certificate]  holden  in  trust  for  the  above-mentioned 
charity  do  vest  in  "  the  treasurer  of  public  charities"  and  his  successors  in 
trust  for  the  said  charity. 

[Where  any  periodical  or  other  payment  it  directed  with  retpect  to  any  copy^ 
hold  land,  add  at  to  a  periodical  payment  the  following  clauu :]  And  it  is 
FURTHER  ORDERED,  with  the  coDsent  of  the  [name,  deteription,  and  addrett  <f 
the  lord  of  the  manor  wherein  the  ettatet  are  tituated]  that  the  sum  of  £ 
be  paid  by  [name,  deteription,  and  addrett  qfperton  ordered  to  pay]  to  Uie  said 
lora  of  the  manor  of  on  the  day  of  next,  and  on 

the  same  day  in  each  succeeding  year  [as  the  eate  may  be],  in  compensation 
for  fines  or  other  profits  which  would  have  become  due  upon  the  death  or 

PJf.  T  T 
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admittance  of  the  tenants  of  such  land,  being  part  of  the  said  manor  holden 
upon  trust  for  the  said  charity. 

Given  under  the  seal  of  the  court,  this  day  of  18     . 

By  the  court. 

A.  B..  clerk  of  the  court. 


Fonn  of  Order  under  Section  51. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity]. 
No.  of  charity. 

Upon  the  application  of  [namct  detcription,  and  addrets  of  applicant']  to 
[here  itate  the  mhstance  tj  the  application  authorized  by  the  order  or  oert^fSeate], 
and  UPON  hearing  the  matter  of  the  said  application, 

It  is  ordered,  that  [name,  descriptiontf  and  addrettet]  [where  they  are  per- 
sonal representativett  insert  "  the  executors  (or  administrators)  of  (name,  de» 
scription,  and  address)  deceased  "  1  do  transfer  £  bank  3L  per  centum 

annuities,  or  reduced  annuities  tor  31,  6s,  per  centum  annuities,  or  bank 
stock,  promissory  note,  bill  of  exchange,  bond,  debenture,  or  other  security, 
as  the  case  may  be]  standing  in  the  name  [or  names]  [insert  the  namet,  die- 
scriptiont,  and  addresses  qfthe  person*  in  whose  names  the  stock  it  ttanding]  into 
the  names  of  [namet  qfqfficial  trustees], 

[Where  securities  are  to  be  deposited,  vary  the  preceding  order,  com- 
mencing with  the  words  "do  transfer/'  and  substitute  the  following:  '*do 
deposit  the  following  exchequer  bills,  dated,  that  is  to  say,  No.  1,836  for 
600/.,  No.  772  for  50/.,  &c.,  or  any  other  exchequer  bills  for  which  the  same 
may  be  exchanged  {as  the  case  may  be)  with  {names  of  official  trustees),] 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court 

A»  B.,  clerk  of  the  court. 


Form  of  Order  for  Payment  of  Money  by  any  Trustee  of  any 
Charity  or  any  Person  holding  Money  belonging  to  any 
Charity. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  rf  charity]. 
No.  of  charity. 

Upon  the  application  o([name,  description,  and  address  of  applicant]  to  [here 
state  the  substance  of  the  application  authorized  by  the  order  or  certificate],  and 
OPON  hearing  the  matter  of  the  said  application. 

It  18  ordered,  that  [name,  description,  and  address]  do,  on  or  before  the 
day  of  18    ,  pay  the  sum  of  £  [with  interest  thereon 

{\fany)]  to  [state  party  or  account]. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court 

A.  B.,  clerk  of  the  court. 
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Notice  of  Appeal. 

In  the  matter  of  \fMme  qfeharityl, 

I  [namet  detcription,  and  addrett  of  the  appellani]  do  hereby  give  notice, 

that  I  am  aggneyed  by  [or  dissatisfied  with]  a  certain  order  made  by  the 

county  court  of  holden  at  and  dated  the  day  of 

and  that  I  intend  to  appeal  againat  the  same,  and  the  grounds  of 

appeal  are  that  [ksrg  ktaie  groundi], 

(Signed)        IJppellanfstumeJ. 

To  the  clerk  of  the  county  court  of  holden  at  dated  this 

day  of  18     . 


Notice  of  Sureties. 

In  the  county  court  of  holden  at 

In  the  matter  of  [title  rfeharily\* 

Take  notice,  that  the  sureties  whom  I  propose  as  my  sureties  on  the 
appeal  in  the  above  matter  are  [here  ttate  the  full  names  and  additions  of  the 
sureties,  whether  housekeepers  or  freeholders,  and  their  residences  for  the  last  sUc 
months,  therein  mentioning  the  county  or  city,  places,  streets  and  numbers,  (/* 
any'i. 


Form  of  Bond. 

Know  all  men  by  these  presents,  that  we  [names,  descriptions,  and  addresses'^ 
and  [names,  descriptions,  and  addresses]  are  jointly  and  severally  bound  to 
[name,  description,  and  addresses  <f  obligee]  in  £  of  good  and  lawful 

money  of  Great  Britain,  to  be  paid  the  said  [name  rf  obligee]  or  his  certain 
attorney,  executors,  administrators,  or  assigns.  For  which  payment  to  be 
made,  we  bind  ourselves  and  each  [and  every]  of  us,  in  the  whole,  our,  and 
each  of  our  heirs,  executors,  and  administrators,  jointly  and  severally,  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

Whereas  an  order  dated  the  day  of  18    ,  was  made  in 

the  matter  of  [name]  charity  by  the  coun^  court  of  holden  at 

and  [name,  description,  and  address  qf  appellant]  states  himself  to  be 
aggrieved  by  [or  dissatisfied  with]  the  said  order,  and  has  given  notice  of 
appeal  pursuant  to  the  Charitable  Trusts  Act,  1853,  and  the  practice  of  the 
court :  and  whereas  the  Charity  Commissioners  of  England  and  Wales  have 
required  that  the  said  [appellant]  should,  together  with  two  sufficient 
sureties,  become  bound  to  [person  whom  the  commissioners  direct  to  be  obligee] 
in  the  sum  of  £  to  pay  such  costs  of  the  proceedings  on  the  appeal 

as  shall  be  ordered  to  be  paid  by  the  said  appellant  [tf  required  by  the  com- 
missioners,  and  also  to  indemnify  the  charity  against  the  costs  and  expenses 
of  and  attending  such  appeal]. 

And  whereas  the  above-named  [names,  descriptions,  and  addresses  of 
sureties],  at  the  request  of  the  said  [name' of  appellant]  have  agreed  to  enter 

tt2 
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into  the  above>written  obligation  for  the  purpose  aforesaid,  and  the  security 
intended  to  be  given  has  been  approved  of  by  [name  qfcterk], 

I  approve  of  this        Now  the  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
^on<L  [namet'],  and  any  or  either  of  them,  shall  pay  unto  the  said  Inawte  qfthe 

(L.i.)  /.  JC.  obligeejt  his  executors,  administrators,  or  assigns,  the  costs  of  the  said  ap- 
peal, as  the  said  court  of  appeal  shall  order,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

A.  B.    (l.8.) 

C.  D.      (L.8.) 

E.  F.    (L.S.) 

Signed,  sealed,  and  delivered  by  the  above-bounden 
in  the  presence  of 


Digitized  by  VjOOQIC 


Charitable  Trusts  Amendment,  1855.  645 


CHAKITABLE  TRUSTS  AMENDMENT,  1855. 


18  &  19  VICT.  CAP,  124. 

CHARITABLK 

An  Act  to  amend  the  Charitable  Trusts  Acty  1853.  amSdmIkt 

[14M  August,  1855.]  act,  i855. 


I.  "  The  Charitable  Trusts  Act,  1858,"  hereinafter  called  «*  the  principal  16  »  17  Vict.  c. 
act,"  and  this  act,  shall  be  construed  together  as  one  act,  and  any  provisions  J?'^*"**  *J**  "J' 
of  the  principal  act  inconsistent  with  this  act  are  hereby  repealed.  together"      * 


IV.  Every  act  of  the  board  may  be  sufficiently  authenticated  by  the  seal  The  acts  of  the 
of  the  commissioners,  and  the  signature  of  their  secretary,  or  in  his  absence,  l>oard,  how  to  be 
of  the  chief  clerk,  authenticated. 

y.  All  orders,  certificates,  schemes,  and  other  documents  issued  under  Entries  in,  and 
the  seal  of  the  board  shall  be  deemed  and  taken  to  be  the  originals,  and  5J!?*^^f 'S"' **** 
copies  thereof  shall  be  entered  in  the  books  of  the  board,  and  all  such  entries  boaid  how  to  be 
may  be  sufficiently  certified  by  the  signature  of  the  secretary,  or  in  his  authenticated, 
absence  of  the  chief  clerk :  every  order,  certificate,  scheme,  and  other  docu- 
ment purporting  to  be  sealed  with  the  seal  of  the  board  shall  be  received  in 
evidence  without  further  proof ;  and  any  writing  purporting  to  be  a  copy 
extracted  from  the  said  booKs,  and  to  be  certified  as  aforesaid,  shall  be  re- 
ceived in  evidence  in  like  manner. 

XII.  An^  court  or  judge  having  jurisdiction  to  order  the  transfer  of  stock  The  official  tnis- 
in  the  public  funds,  or  stock  or  shares  of  any  public  company,  to  the  official  ^^^  of  charitable 
trustees  of  charitable  funds,  shall  have  power  also  to  authorize  such  trustees  j!Spo*»rered^o  caU 
to  call  a  transfer  of  and  to  transfer  such  stock  or  shares,  and  may  also  order  for  transfers  to 
the  payment  to  the  same  trustees  of  any  principal  moneys  of  any  charity,  them  of  stock, 
under  the  same  circumstances  in  which  the  transfer  of  stock  to  them  may  ^^* 
now  be  ordered. 

XXV.  No  transfer  of  any  stock,  shares,  or  securities  shall  be  made  to  the  For  the  regulation 
official  trustees  of  charitable  funds,  nor  shall  any  money  other  than  the  of  transfers  and 
dividends  or  interest  of  any  such  stock,  shares,  or  securities  as  aforesaid  be  Sy'the  officur^ 
paid  to  their  account,  except  in  pursuance  of  an  order  of  the  court  of  chancery,  tnutees. 
or  of  some  judge  thereof,  or  of  a  district  court  of  bankruptcy,  or  county 
court,  or  of  Uie  board ;  and  no  transfer  of  any  such  stock,  shares,  or  securi- 
ties  shall  be  made  by  the  official  trustees,  except  under  the  order  of  such 
court  or  judge,  or  under  the  order  of  the  board  signed  bv  two  commissioners, 
or  authenticated  in  such  manner  as  the  lord  chancellor  from  time  to  time 
by  any  order  under  his  hand  direct ;  and  no  transfer  to  or  by  the  official 
trustees  shall  be  permitted  by  the  governor  and  company  of  the  Bank  of 
England  or  any  other  company  contrary  to  this  provision. 
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THE  COMPANIES  ACT  (1862)  AMENDMENT. 


30  &  31  VICT.  CAP.  131. 


COMrAMIEt  ACT, 
1867. 


Short  mi«. 

AcitobtooB- 
•truadMoiM 
wtth  U  ft  M 
Vtet.e.89. 


Commeneement 
of  act. 


Ah  Act  to  amend  ' 


The  Companies  Act,  1862." 

[20/A  August,  1867.] 

Bi  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  witk  dK 
advice  and  content  of  the  lords  spiritoai  and  temporal,  and  commonii,  ia 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  ai 
follows : 

Preliminarjf, 

1.  This  act  may  be  cited  for  all  purposes  as  **  The  Compamen  Act,  1867." 

2.  The  Companies  Act,  1862,  is  hereinafter  referred  to  as  **  the  principal 
act  i  and  the  principal  act  and  this  act  are  hereinafter  distinguished  as  aad 
may  be  cited  for  all  purposes  as  "The  Companies  Acts,  18^  and  lS67r 
and  this  act  shall,  so  tar  as  is  consistent  with  the  tenor  thereof^  be  coosoved 
as  one  with  the  principal  act;  and  the  expression  **  this  act"  in  the  piiacipsl 
act,  and  any  expression  referring  to  the  principal  act,  which  occurs  in  any 
act  or  other  document,  shall  be  construed  to  mean  the  principal  act  ss 
amended  by  thb  act. 

3.  This  act  shall  come  into  force  on  the  first  day  of  September,  aa» 
thousand  eight  hundred  and  sixty-seven,  which  date  is  hereinafter  refcired 
to  as  the  commencement  of  this  act. 


Contributory 
when  not  qoalt- 
fled  to  present 
wlndtng-np 
petition. 


Windlng*up  may 
be  referred  to 
county  court. 


40.  No  contributory  of  a  company  uoder  the  principal  act  shaO  be 
capable  of  presenting  a  petition  for  winding  up  such  company  mileas  the 
members  of  the  company  are  reduced  in  number  to  less  than  seven,  or 
unless  the  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them, 
either  were  originally  allotted  to  him  or  have  been  held  by  him,  and  regis- 
tered  in  his  name,  for  a  period  of  at  least  six  months  during  the  eighteen 
months  previously  to  the  commencement  of  the  winding-op,  or  have  de- 
▼olved  upon  him  through  the  death  of  a  former  holder: 

Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the  ax 
months  been  held  by  or  registered  in  the  name  of  the  wife  of  a  contribotary 
either  before  or  after  her  marriage,  or  by  or  in  the  name  of  any  tmscee  or 
trustees  for  such  wife  or  for  the  contributory,  such  share  shall  far  the  pnr- 
poses  of  this  section  be  deemed  to  have  been  held  by  and  rei^stered  in  die 
name  of  the  contributory. 

41.  Where  the  high  court  of  chancery  in  England  makes  an  order  lor 
winding-up  a  company  under  the  principal  act,  it  may,  if  it  thinks  it, 
direct  all  subsequent  proceedings  to  be  had  in  a  county  court  held  oader 
an  act  of  the  session  of  the  ninth  and  tenth  years  of  the  reign  of  her  presesf 
Migesty,  chapter  ninety-five,  and  the  acts  amending  the  same ;  and  there- 
upon such  county  court  shall,  for  the  purpose  of  winding-up  the  coopt^. 
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be  deemed  to  be  "the  court"  within  the  meaning  of  the  principal  act,  and 
shall  have,  for  the  purposes  of  such  winding-up,  all  the  jurisdiction  and 
powers  of  the  high  court  of  chancery. 

42.  If  during  the  progress  of  a  winding-up  it  is  made  to  appear  to  the  as  to  tnmsfer  of 
high  court  of  chancery  that  the  same  could  be  more  conveniently  prosecuted   suit  ttom  ono 

in  any  other  county  court,  it  shall  be  competent  for  the  high  court  of  chan-  «>*^  «»«"*  to 
eery  to  transfer  the  same  to  such  other  county  court,  and  thereupon  the  *°^   ^' 
winding-up  shall  proceed  in  such  other  county  court. 

43.  If  any  party  in  a  winding-up  under  this  act  is  dissatisfied  with  the   Putlas  aggrieved 
determination  or  direction  of  a  judge  of  a  county  court  on  any  matter  in  °**'  *PP«*1. 
such  winding-up,  such  party  may  appeal  from  the  same  to  the  vice-chancellor 

named  for  that  purpose  b^  the  lord  chancellor  by  general  order:  provided 
that  such  party  snail,  within  thirty  days  after  such  determination  or  direc- 
tion, give  notice  of  such  appeal  to  the  other  party  or  his  attorney,  and  also 
deposit  with  the  regristrar  of  the  county  court  the  sum  of  ten  pounds  as 
security  for  the  costs  of  the  appeal ;  and  the  said  court  of  appeal  may  make 
such  final  or  other  decree  or  order  as  it  thinks  fit,  and  may  also  make  such 
order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may  think 
proper,  and  such  order  shall  be  final. 

44.  The  county  court  judges  appointed  or  to  be  appointed  by  the  lord  Powers  to  (hiine 
chancellor  from  time  to  time  to  frame  rules  and  orders  for  regulating  the  rulwsndordert 
practice  of  the  courts,  and  forms  of  proceedings  therein,  under  the  thirty-  ig^to^ici,  ^ 
second  section  of  an  act  passed  in  the  nineteenth  and  twentieth  years  of  the  c.  108. 

reign  of  her  present  Majesty,  chapter  one  hundred  and  eight,  shall  frame 
the  rules  and  orders  for  regulating  the  practice  of  the  county  courto  under 
this  act,  and  forms  of  proceedings  therein,  and  from  time  to  time  may  amend 
such  rules,  orders,  and  forms ;  and  such  rules,  orders,  and  forms,  or  amended 
rules,  orders,  and  forms,  certified  under  the  hands  of  such  judges  or  of  any 
three  or  more  of  them,  shall  be  submitted  to  the  lord  chancellor,  who  may 
allow  or  disallow  or  alter  the  same,  and  so  from  time  to  time ;  and  the  rules, 
orders,  and  forms,  or  amended  rules,  orders,  and  forms  so  allowed  or  altered 
shall,  from  a  day  to  be  named  by  the  lord  chancellor,  be  in  force  in  every 
county  court. 

45.  The  county  court  judges  mentioned  in  the  last  section  shall  be  em-  Scale  of  ooiti  to 
powered  to  frame  a  scale  of  costs  and  charges  to  be  paid  to  counsel  and  Sf^^^***  ^^  **** 
attorneys  with  respect  to  all  proceedings  in  a  winding-up  under  this  act,  ^    *^' 

and  from  time  to  time  to  amend  such  scale ;  and  such  scale  or  amended 
scale,  certified  under  the  hands  of  such  judges  or  any  three  or  more  of  them, 
shall  be  submitted  to  the  lord  chancellor,  who  from  time  to  time  may  allow 
or  disallow  or  alter  the  same ;  and  the  scale  or  amended  scale  so  allowed  or 
altered  shall,  from  a  day  to  be  named  by  the  lord  chancellor,  be  in  force  in 
every  county  court. 

46.  The  registrars  and  high  bailiffs  of  the  county  courts  shall  be  remu-  RemuneratloQ  of 
nerated  for  the  duties  to  be  performed  by  them  under  this  act,  by  receiving,  J5^\[!J|J5i°f 
for  their  own  use,  such  fees  as  may  be  from  time  to  time  authorized  to  be  wJS^dint-tSof** 
uken  by  any  orders  to  be  made  by  the  commissioners  of  the  treasury,  with  companies. 

the  consent  of  the  lord  chancellor ;  and  the  commissioners  of  the  treasury 
are  hereby  authorized  and  empowered,  with  such  consent  as  aforesaid,  from 
time  to  time  to  make  such  orders :  provided  that  it  shall  be  lawful  for  the 
said  commissioners,  with  the  like  consent  as  aforesaid,  by  an  order  to  direct 
that  after  the  date  named  in  the  order  any  registrar  or  high  bailiff*  shall,  in 
lieu  of  receiving  such  fees,  be  paid  such  fiaed  or  fluctuating  allowance  as 
may  in  each  case  be  thought  just,  and  after  such  date  the  said  fees  shall  be 
accounted  for  and  paid  over  by  such  registrar  or  high  bailifi'  in  such  manner 
as  Qiay  be  directed  in  the  oider. 
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THE  COMPANIES  ACT,  1862. 


THE 

COMPANIES  ACT, 

1862. 


Meaning  of  con* 
tributorjr. 


Nature  of  HahtHty 
of  contributory. 


Contributorlea  in 
case  of  death. 


Contributortet 
in  case  of  bank- 
ruptcy. 


Contributories  in 
case  of  marriage. 


25  &  26  VICT.  CAP.  89. 

Part  IV, —  Winding-up  of  Companies  and  Associations 
under  this  Act. 

Preliminary, 

74.  The  term  *<  contributory*'  shall  mean  ever^  person  liable  to  contri- 
bute to  the  assets  of  a  company  under  this  act,  m  the  event  of  the  same 
being  wound  up :  it  shall  also,  in  all  proceedings  for  determining  the  per- 
sons who  are  to  be  deemed  contributories,  and  in  all  proceedings  prior  to 
the  final  determination  of  such  persons,  include  any  person  alleged  to  be  a 
contributory* 

75.  The  liability  of  any  person  to  contribute  to  the  assets  of  a  company 
under  this  act  in  the  event  of  the  same  being  wound  up  shall  be  deemed  to 
create  a  debt  (in  England  or  Ireland  of  the  nature  of  a  specialty)  accruing 
due  from  such  person  at  the  time  when  his  liability  commenced,  but  pay- 
able  at  the  time  or  respective  times  when  calls  are  made  as  hereinafter 
mentioned  for  enforcing  such  liability ;  and  it  shall  be  lawful  in  the  case  of 
the  bankruptcy  of  any  contributory  to  prove  against  his  estate  the  estimated 
value  of  bis  liability  to  future  calls,  as  well  as  calls  already  made. 

76.  If  any  contributory  dies  either  before  or  after  he  has  been  placed  on 
the  list  of  contributories  hereinafter  mentioned,  his  personal  representa- 
tives, heirs,  and  devisees  shall  be  liable  in  a  due  course  of  administration 
to  contribute  to  the  assets  of  the  company  in  discharge  of  the  liability  of 
such  deceased  contributory,  and  such  personal  representatives,  heirs,  and 
devisees  shall  be  deemed  to  be  contributories  accordingly. 

77.  If  any  contributory  becomes  bankrupt,  either  before  or  after  he  has 
been  placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to 
represent  such  bankrupt  for  all  purposes  of  the  winding-up,  and  shall  be 
deemed  to  be  contributories  accordingly,  and  may  be  called  upon  to  admit 
to  proof  against  the  estate  of  such  bankrupt,  or  otherwise  to  allow  to  be  paid 
out  of  his  assets  in  due  course  of  law,  any  moneys  due  from  such  bankrupt 
in  respect  of  his  liability  to  contribute  to  the  assets  of  the  company  being 
wound  up ;  and  for  the  purposes  of  this  section  any  person  who  may  have 
taken  (he  benefit  of  any  act  for  the  relief  of  insolvent  debtors  before  the 
11th  day  of  October,  1861,  shall  be  deemed  to  have  become  bankrupt. 

78.  If  any  female  contributory  marries,  either  before  or  after  she  has 
been  placed  on  the  list  of  contributories,  her  husband  shall  during  the  con- 
tinuance of  the  marriage  be  liable  to  contribute  to  the  assets  of  the  company 
the  same  sum  as  she  would  have  been  liable  to  contribute  if  she  had  not 
married,  and  he  shall  be  deemed  to  be  a  contributory  accordingly. 
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under  which 
company  may  be 


>ropany  has  passed  a  Special  resolution  requiring  the  ^ound  up  by 
)  wound  up  by  the  court :  court, 

^mpany  does  not  commence  its  business  within  a 


Winding  up  by  Court. 

79.  A  company  under  this  act  may  be  wound  up  by  the  court  as  herein-  Clrcumstanoei 
after  defined,  under  the  following  circumstances;  (that  is  to  say,)  ""'       ""'"*" 

(1.)  Whenever  the  company  has 

company  to  be  wound  i 
(2.)  Whenever  the  company 

year  from  its  incorporation,  or  suspends  its  business  for  the  space 

of  a  whole  year  : 
(3.)  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 
(4)  Whenever  the  company  is  unable  to  pay  its  debts  : 
(5.)  Whenever  the  court  is  of  opinion  that  it  is  just  and  equitable  that 

the  company  should  be  wound  up. 

80.  A  company  under  this  act  shall  be  deemed  to  be  unable  to  pay  its  Company  when 
debts,  deemed  unable  to 

(1.)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  com-  P*^  *'■  ^^^^- 
pany  is  indebted,  at  law  or  in  equity,  in  a  sum  exceeding  50/.  then 
due,  has  served  on  the  company,  by  leaving  the  same  at  their 
registered  office,  a  demand  under  his  hand  requiring  the  company 
to  pay  the  sum  so  due,  and  the  company  has  for  the  space  of  three 
weeks  succeeding  the  service  of  such  demand  neglected  to  pay 
such  sum,  or  to  secure  or  compound  for  the  same  to  the  reason- 
able satisfaction  of  the  creditor : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process 
issued  on  a  judgment,  decree,  or  order  obtained  in  any  court  in 
favour  of  any  creditor,  at  law  or  in  equity,  in  any  proceeding 
instituted  by  such  creditor  against  the  company,  is  returned  un- 
satisfied in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  induciae  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  regis- 
tered protest  have  expired  without  payment  being  made : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  court  that  the  com- 
pany is  unable  to  pay  its  debts. 

81.  The  expression  "  the  court,"  as  used  in  this  part  of  this  act,  shall  Definition  of 
mean  the  following  authorities ;  (that  is  to  say,)  "  ">«  court.*' 

In  the  case  of  a  company  engaged  in  working  any  mine  within  and  sub- 
ject to  the  jurisdiction  of  the  Stannaries, — the  court  of  the  vice-warden 
of  the  Stannaries,  unless  the  vice-warden  certifies  that  in  his  opinion 
the  company  would  be  more  advantageously  wound  up  in  the  High 
Court  of  Chancery,  in  which  case  **  the  court"  shall  mean  the  High 
Court  of  Chancery : 
In  the  case  of  a  company  registered  in  England  that  is  not  engaged  in 

working  any  such  mine  as  aforesaid,— the  High  Court  of  Chancery : 
In  the  case  of  a  company  registered  in  Ireland,  the  Court  of  Chancery 

in  Ireland : 
In  all  cases  of  companies  registered  in  Scotland,  the  Court  of  session  in 
either  division  thereof: 
Provided  that  where  the  Court  of  Chancery  in  England  or  Ireland  makes 
an  order  for  winding-up  a  company  under  this  act,  it  may,  if  it  thinks  fit, 
direct  all  subsequent  proceedings  for  winding  up  the  same  to  be  had  in  the 
Court  of  Bankruptcy  having  jurisdiction  in  the  place  in  which  the  regis- 
tered office  of  the  company  is  situate :  and  thereupon  such  last-mentioned 
Court  of  Bankruptcy  shall,  for  the  purposes  of  winding  up  the  company,  be 
deemed  to  be  "  the  court "  within  the  meaning  of  the  act,  and  shall  have 
for  the  purposes  of  such  winding-up  all  the  powers  of  the  High  Court  of 
Chancery,  or  of  the  Court  of  Chancery  in  Ireland,  as  the  case  may  require. 

82.  Any  application  to  the  court  for  the  winding-up  of  a  company  under  Application  for 
this  act  shall  be  by  petition  ;  it  may  be  presented  by  the  company,  or  by  wmdiog-up  to  be 


Digitized  by  VjOOQ  IC 


650 


Appendix, 


[25  4-  26  Vict. 


one  or  more  creditor  or  creditors,  contributory  or  contributories  of  the  com- 
}muy,  or  by  all  or  any  of  the  above  parties,  together  or  separately ;  and 
every  order  which  may  be  made  on  any  such  petition  shall  operate  in 
favour  of  all  the  creditors  and  all  the  contributories  of  the  company  in  the 
same  manner  as  if  it  had  been  made  upon  the  joint  petition  of  a  creditor  and 
a  contributory. 

Power  of  eoait«  83,  Any  judge  of  the  High  Court  of  Chancery  may  do  in  chambers  any 

act  which  the  Court  is  hereby  authorized  to  do;  and  the  vice-warden  of 
the  Stannaries  may  direct  that  a  petition  for  winding  up  a  company  be 
heard  by  him  at  such  time  and  at  such  place  within  the  jurisdiction  of  the 
Stannaries,  or  within  or  near  to  the  place  where  the  registered  oflBce  of  the 
company  is  situated,  as  he  may  deem  to  be  convenient  to  the  parties  con- 
cerned, or  (with  the  consent  of  the  parties  concerned)  at  any  place  in  Eng- 
land ;  and  all  orders  made  thereupon  shall  have  the  same  force  and  effect 
as  if  they  had  been  made  by  the  vice-warden  sitting  at  Truro  or  elsewhere 
within  the  jurisdiction  of  the  court ;  and  all  parties  and  persons  summoned 
to  attend  at  the  hearing  of  any  such  petition  shall  be  compellable  to  give 
their  attendance  before  the  vice-warden  by  like  process  and  in  like  manner 
as  at  the  hearing  of  any  cause  or  matter  at  the  usual  sitting  of  the  said 
court ;  and  the  registrar  of  the  court  may,  subject  to  exception  or  appeal 
to  the  vice-warden  as  heretofore  used,  do  and  exercise  such  and  the  like 
acts  and  powers  in  the  matter  of  winding-up  as  he  is  now  used  to  do  and 
exercise  in  a  suit  on  the  equity  side  of  the  said  court. 

Commencement         g-j,.  ^  winding-up  of  a  company  by  the  court  shall  be  deemed  to  corn- 
court?        "*        mence  at  the  time  of  the  presentation  of  the  petition  for  the  winding-up. 


Court  may  grant 
ioj  unction. 


85.  The  court  may,  at  any  time  after  the  presentation  of  a  petition  for 
winding  up  a  company  under  this  act,  and  before  making  an  order  for 
winding  up  the  company,  upon  the  application  of  the  company,  or  of  any 
creditor  or  contributory  of  the  company,  restrain  further  proceedings  in  any 
action,  suit,  or  proceeding  against  the  company,  upon  such  terms  as  the 
court  thinks  fit ;  the  court  may  also  at  any  time  after  the  presentation  of 
such  petition,  and  before  the  first  appointment  of  liquidators,  appoint  pro- 
visionally an  official  liquidator  of  the  estate  and  effects  of  the  company. 

Course  to  be  pur-  86.  Upon  hearing  the  petition  the  court  may  dismiss  the  same  with  or 
sued  by  court  on  without  costs,  may  adjourn  the  hearing  conditionally  or  unconditionally, 
hearing  peUUon.    ^^^  ^^^  make  any  interim  order,  or  any  other  order  that  it  deems  just. 

Aetloniand  lulti       87.  When  an  order  has  been  made  for  winding  up  a  company  under  this 
to  be  stayed  after    ^^^  jjq  g^j^^  action,  or  other  proceeding  shall  be  proceeded  with  or  cpra- 
orter  for  wUidUig   j^^jj^g^i  against  the  company  except  with  the  leave  of  the  court,  and  subject 
to  such  terms  as  the  court  may  impose. 

88.  When  an  order  hss  been  made  for  winding  up  a  company  under  this 
act,  a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  company  to 
the  registrar  of  joint-stock  companies  who  shall  make  a  minute  thereof  in 
bis  books  relating  to  the  company. 

89.  The  court  may  at  any  time  after  an  order  has  been  made  for  winding 
up  a  company,  upon  the  application  by  motion  of  any  creditor  or  contribu- 
tory of  the  company,  and  upon  proof  to  the  satisfaction  of  the  court  that  all 
proceedings  in  relation  to  such  winding-up  ought  to  be  stayed,  make  an 
order  staying  the  same,  either  altogether  or  tor  a  limited  time,  oo  such 
terms  and  subject  to  such  conditions  as  it  deems  fit. 

Eibet  of  order  on  90.  When  an  order  has  been  made  for  winding  up  a  company  limited  by 
shaie  capital  of      guarantee  and  having  a  capital  divided  into  shaies,  any  share  capital  that 


Copy  of  order  to 
l>e  forwarded  to 
regUtrar. 


Power  of  court  to 
stay  proceedings. 
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may  not  have  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  company  limited 
and  to  be  a  debt  (in  England  or  Ireland  of  the  nature  of  a  specialty)  due  by  guarantee, 
to  the  company  from  each  member  to  the  extent  of  any  sums  that  may  be 
unpaid  on  any  shares  held  by  him,  and  payable  at  such  time  as  may  be  ap- 
pointed by  the  court. 

91.  The  court  may,  as  to  all  matters  relating  to  the  winding-up,  have  Court  may  hare 
regard  to  the  wishes  of  the  creditors  or  contributories.  as  proved  to  it  by  any  '^^■fii®  ^^**»®* 
sutlicient  evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  ^ntxibutoriM! 
the  creditors  or  contributories  to  be  summoned,  held,  and  conducted  in 

such  manner  as  the  court  directs,  for  the  purpose  of  ascertaining  their 
wishes,  and  may  appoint  a  person  to  act  as  chairman  of  such  meeting,  and 
to  report  the  result  of  such  meeting  to  the  court :  in  the  case  of  creditors, 
regard  is  to  be  bad  to  the  value  of  ^e  debts  due  to  each  creditor,  and  in  the 
case  of  contributories  to  the  number  of  votes  conferred  on  each  contributory 
by  the  regulations  of  the  company. 

Official  Liquidators. 

92.  For  the  purpose  of  conducting^  the  proceedings  in  winding  up  a  Appointment  of 
company,  and  assisting  the  court  therein,  there  ma^  be  appointed  a  person  official  liquida> 
or  persons  to  be  called  an  official  liquidator  or  official  liquidators ;   and  the  ^'' 

court  having  jurisdiction  may  appoint  such  person  or  persons,  either  pro- 
visionally or  otherwise,  as  it  thinks  6t,  to  the  office  of  official  liquidator  or 
official  liquidators ;  in  all  cases  if  more  persons  than  one  are  appointed  to 
the  office  of  official  liquidator,  the  court  shall  declare  whether  any  act 
hereby  required  or  authorized  to  be  done  by  the  official  liquidator  is  to  be 
done  by  all  or  any  one  or  more  of  such  persons.  The  court  may  also  deter- 
mine whether  any  and  what  security  is  to  be  given  by  any  official  liquidator 
on  bis  appointment ;  if  no  official  liquidator  is  appointed,  or  during  any 
vacancy  in  such  appointment,  all  the  property  of  the  company  shall  be 
deemed  to  be  in  the  custody  of  the  court. 

93.  Any  official  liquidator  may  resign  or  be  removed  by  the  court  on  Retignationi,  re- 
due  cause  shown :  and  any  vacancy  in  the  office  of  an  official  liquidator  moTalt,  filling  up 
appointed  by  the  court  shall  be  filled  by  the  court :  there  shall  be  paid  to  JJ^"*^^'ti*"** 
the  official  liquidator  such  salary  or  remuneration,  by  way  of  per-centage         ^       °^ 
or  otherwise,  as  the  court  may  direct ;  and  if  more  liquidators  than  one  are 

appointed,  such  remuneration  shall  be  distributed  amongst  them  in  such 
proportions  as  the  court  directs. 

94.  The  official  liquidator  or  liquidators  shall  be  described  by  the  style  of  Style  and  dutlee 
the  official  liquidator  or  official  liquidators  of  the  particular  company  in  Sator.  " 
respect  of  which  he  is  or  they  are  appointed,  and  not  by  his  or  their 

individual  name  or  names ;  he  or  they  shall  take  into  his  or  their  custody, 
or  under  his  or  their  control,  all  the  property,  efiects,  and  things  in  actions 
to  which  the  company  is  or  appears  to  be  entitled,  and  shall  perform  such 
duties  in  reference  to  the  winding-up  of  the  company  as  may  be  imposed 
by  the  court. 

95.  The  official  liquidator  shall  have  power,  with  the  sanction  of  the  court,  Powen  of  official 
to  do  the  following  things  :  liquidator. 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  pro- 
ceeding, civil  or  criminal,  in  the  name  and  on  behalf  of  the  company : 

To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for 
the  beneficial  winding-up  of  the  same : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  effects, 
and  things  in  action  of  the  company  by  public  auction  or  private  con. 
tract,  with  power  to  transfer  the  whole  thereof  to  any  person  or  com- 
pany, or  to  sell  the  same  in  parcels : 
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To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  company, 
ail  deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use, 
when  necessary,  the  company's  seal : 

To  prove,  rank,  claim,  and  draw  a  dividend,  in  the  matter  of  the  bank- 
ruptcy or  insolvency  or  sequestration  of  any  contributory,  for  any 
balance  against  the  estate  of  such  contributory,  and  to  take  and  receive 
dividends  in  respect  of  such  balance,  in  the  matter  of  bankrupty  or 
insolvency  or  sequestration,  as  a  separate  debt  due  from  such  bankrupt 
or  insolvent,  and  rateably  with  the  other  separate  creditors : 

To  draw,  accept,  make,  and  endorse  any  bill  of  exchange  or  promissory 
note  in  the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the 
security  of  the  assets  of  the  company  from  time  to  time  any  requisite 
sum  or  sums  of  money;  and  the  drawing,  accepting,  making,  or 
endorsing  of  every  of  such  bill  of  exchange  or  promissory  note  as  afore- 
said on  behalf  of  the  company  shall  have  the  same  effect  with  respect 
to  the  liability  of  such  company  as  if  such  bill  or  note  had  been  drawn, 
accepted,  made,  or  endorsed  by  or  on  behalf  of  such  company  in  the 
course  of  carrying  on  the  business  thereof : 

To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration  to 
any  deceased  contributory,  and  to  do  in  his  official  name  any  other  act 
that  may  be  necessary  for  obtaining  payment  of  any  moneys  due  from 
a  contributory  or  from  his  estate,  and  which  act  cannot  be  conveniently 
done  in  the  name  of  the  company  ;  and  in  all  cases  where  he  takes  out 
letters  of  administration,  or  otherwise  uses  bis  official  name  for  obtain- 
ing payment  of  any  moneys  due  from  a  contributory,  such  moneys  shall 
for  the  purpose  of  enabling  him  to  take  out  such  letters  or  recover  such 
moneys,  be  deemed  to  be  due  to  the  official  liquidator  himself: 

To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding 
up  the  affairs  of  the  company  and  distributing  its  assets. 

Discretion  of  96.  The  court  may  provide  by  any  order  that  the  official  liquidator  may 

official  liquidator,  exercise  any  of  the  above  powers  without  the  sanction  or  intervention  of  the 

court,  and  where  an  official  liquidator  is  provisionally  appointed  may  limit 

and  restrict  his  powers  by  the  order  appointing  him. 

Appointment  of         97.  The  official  liquidator  may,  with  the  sanction  of  the  court,  appoint  a 
•oiicitor  to  official  solicitor  or  law  agent  to  assist  him  in  the  performance  of  his  dudes, 
liquidator.  *^ 

Ordinary  Powers  of  Court. 
Collection  and  98.  As  soon  as  may  be  after  making  an  order  for  winding-up  the  com- 

application  of  pany,  the  court  shall  settle  a  list  of  contributories,  with  power  to  rectify  the 
****  '*  register  of  members  in  all  cases  where  such  rectification  is  required  in  pur- 

suance of  this  act,  and  shall  cause  the  asseU  of  the  company  to  be  collected, 
and  applied  in  discharge  of  its  liabilities. 

Provltlon  as  to  99.  In  settling  the  list  of  contributories  the  court  shall  distinguish 

repretenUfive  between  persons  who  are  contributories  in  their  own  right  and  persons  who 
oootributories.  n^e  contributories  as  being  representatives  of  or  being  liable  to  the  debts  of 
others ;  it  shall  not  be  necessary,  where  the  personal  representative  of  any 
deceased  contributory  is  placed  on  the  list,  to  add  the  heirs  or  devisees  of 
such  contributory,  nevertheless  such  heirs  or  devisees  may  be  added  as  and 
when  the  court  thinks  fit. 

Power  of  court  to  1^0.  The  court  may,  at  any  time  after  making  an  order  for  winding-up  a 
require  delivery  company,  require  any  contributory  for  the  time  being  settled  on  the  list  of 
of  property.  contributories,  trustee,  receiver,  banker,  or  agent,  or  officer  of  the  company 

to  pay,  deliver,  convey,  surrender,  or  transfer  forUiwith,  or  within  such  time 
as  the  court  direcu,  to  or  into  the  hands  of  the  official  liquidator,  any  sum 
or  balance,  hooka,  papers,  estate,  or  effecu  which  happen  to  be  in  his  hands 
for  the  time  being,  and  to  which  the  company  is  primd  facie  entitled. 
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101.  The  court  may,  at  any  time  after  making  an  order  for  winding-up  Power  of  eoart  to 
the  company,  make  an  order  on  any  contributory  for  the  time  being  settled  J'^'  payment  of 
on  the  list  of  contributories,  directing  pavment  to  be  made,  in  manner  in  ^^^jyj  °^°^"* 
the  said  order  mentioned,  of  any  moneys  due  from  him  or  from  the  estate  of 

the  person  whom  he  represents  to  the  company,  exclusive  of  any  moneys  which 
he  or  the  estate  of  the  person  whom  he  represents  may  be  liable  to  contribute 
by  virtue  of  any  call  made  or  to  be  made  by  the  court  in  pursuance  of  this 
part  of  this  act ;  and  it  may,  in  making  such  order,  when  the  company  is 
not  limited,  allow  to  such  contributory,  by  way  of  set-off,  any  moneys  due 
to  him  or  the  estate  which  he  represents  from  the  company  on  any  indepen- 
dent dealing  or  contract  with  the  company,  but  not  any  moneys  due  to  him 
as  a  member  of  the  company  in  respect  of  any  dividend  or  profit: 

Provided  that  when  all  the  creditors  of  any  company,  whether  limited  or 
unlimited  are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any 
contributory  fi^m  the  company  may  be  allowed  to  him  by  way  of  set-on 
against  any  subsequent  call  or  calls. 

102.  The  court  may,  at  any  time  after  making  an  order  for  winding-up  a  Power  of  coarta 
company,  and  either  before  or  after  it  has  ascertained  the  sufficiency  of  the  to  make  eaUa. 
assets  of  the  company,  make  calls  on  and  order  payment  thereof  by  all  or 

any  of  the  contributories  for  the  time  being  settled  on  the  list  of  contribu- 
tories, to  the  extent  of  their  liability,  for  payment  of  all  or  any  sums  it 
deems  necessary  to  satisfy  the  debts  and  liabilities  of  the  company,  and  the 
costs,  charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  and  it  may,  in  making  a 
call,  take  into  consideration  the  probability  that  some  of  the  contributories 
upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same. 

108.  The  court  may  order  any  contributory,  purchaser,  or  other  person  Power  of  court  to 
from  whom  money  is  due  to  the  company  to  pay  the  same  into  the  Bank  of  2Ito  bank"**"' 
England  or  any  branch  thereof  to  the  account  of  the  official  liquidator  in- 
stead of  to  the  official  liquidator,  and  such  order  may  be  enforced  in  the 
same  manner  as  if  it  had  directed  payment  to  the  official  liquidator. 

104.  All  moneys,  bills,  notes,  and  other  securities  paid  and  delivered  into  ReguUtlon  of 
the  Bank  of  England  or  any  branch  thereof  in  the  event  of  a  company  being  seeoaDt  with 
wound  up  by  the  court,  shall  be  subject  to  such  order  and  regulation  for  ^®'^* 

the  keeping  of  the  account  of  such  moneys  and  other  effects,  and  for  the 
payment  and  delivery  in,  or  investment  and  payment  and  delivery  out  of 
the  same  as  the  court  may  direct. 

105.  If  any  person  made  a  contributory  as  personal  representative  of  a  Provition  Id  csm 
deceased  contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  ^^  ^k^"****^* 
by  him,  proceedings  may  be  taken  for  administering  the  personal  and  real  ^ing  moneya^ 
estates  of  such  deceased  contributory,  or  either  of  such  estates,  and  of  com-  ordered, 
pelling  payment  thereout  of  the  moneys  due. 

106.  Any  order  made  by  the  court  in  pursuance  of  this  act  upon  any  con-  Order  eoncloalTe 
tributory  shall,  subject  to  the  provisions  herein  contained  for  appealing  evideoce. 
against  such  order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby 

appearing  to  be  due  or  ordered  to  be  paid  are  due,  and  all  other  pertinent 
matters  stated  in  such  order  are  to  be  taken  to  be  truly  stated  as  against  all 
persons,  and  in  all  proceedings  whatsoever,  with  the  exception  of  proceed- 
ings taken  against  the  real  estate  of  any  deceased  contributory,  m  which 
case  such  order  shall  only  be  primA  facie  evidence  for  the  purpose  of  charg- 
ing his  real  estate,  unless  his  heirs  or  devisees  were  on  the  list  of  contribu- 
tories at  the  time  of  the  order  being  made. 

107.  The  court  may  fix  a  certain  day  or  certain  days  on  or  within  which  Coart  may  ex- 

clude credltois 
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in  certain  time. 


Court  to  adjust 
lights  of  contri- 
butoriet. 


Appendix. 


[25  ^  26  rici. 


creditors  of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded 
from  the  bene6t  of  any  distribution  made  before  such  debts  are  proved. 

108.  Proceedings  in  the  eomrt  of  the  vice-warden  iff  the  Stannarke  on  prvof 
of  debts, 

109.  The  comrts  shall  adjust  the  rights  of  the  contributories  amongst 
themselves,  and  distribute  any  surplus  that  may  remain  amongst  the  parties 
entitled  thereto. 


Conrt  to  order  110.  The  court  may,  in  the  event  of  the  assets  being  insufficient  to 

covts.  satisfy  the  liabilities,  make  an  order  as  to  the  payntent  out  of  the  estate  of 

the  company  of  the  costs,  charges,  and  expenses  incurred  in  winding-up  any 
company  in  such  order  of  priority  as  the  court  thinks  just. 

Dissolution  of  HI-  When  the  affairs  of  the  company  have  been  completely  wound  op, 

company.  the  court  shall  make  an  order  that  the  company  be  dissolved  from  the  date 

of  such  order,  and  the  company  shall  be  dissolved  accordingly. 


Registrar  to  make       112.  Any  order  so  made  shall  be  reported  by  the  official  liquidator  to  the 
minute  of  disso-      registrar,  who  shall  make  a  minute  accordingly  in  his  books  of  the  dissolu- 
tion of  such  company. 


lotion  of  com- 
pany, 


Penalty  on  not  118.  If  the  official  liquidator  makes  default  in  reporting  to  the  registrar, 

reporting  dissolu-   {„  the  case  of  a  company  being  wound  up  by  the  court,  die  order  that  the 
ion  0   company.    ^Q^ipgny  be  dissolved,  he  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  he  is  so  in  default. 

Petition  to  be  114.  Any  petition  for  winding-up  a  company  by  the  court  under  this  act 

lis  pendent.  gball  constitute  a  lis  pendens  within  the  terms  of  the  act  passed  in  the  sesnon 

holden  in  the  second  and  third  years  of  the  reign  of  her  present  Majesty, 
chapter  eleven,  and  intituled  An  Act  for  the  better  Protection  rf  Purchasers 
against  Judgments,  Crown  Debts,  Lis  pendens,  and  Fiats  in  Bankruptcy,  pro- 
vided the  same  is  duly  registered  in  manner  required  by  such  act  concerning 
suits  in  equity. 

Extraordinary  Powers  pf  Court. 

115.  The  court  may,  after  it  has  made  an  order  for  winding-up  the  com- 
pany, summon  before  it  any  officer  of  the  company  or  person  known  or 
suspected  to  have  in  his  possession  any  of  the  estate  or  effects  of  the  com- 
pany, or  supposed  to  be  indebted  to  the  company,  or  any  person  whom  the 
court  may  deem  capable  of  giving  information  concerning  the  trade,  deal- 
ings, estate,  or  effects  of  the  company ;  and  the  court  may  require  any  such 
officer  or  person  to  produce  any  books,  papers,  deeds,  writings,  or  other 
documents,  in  his  custody  or  power  relating  to  the  company ;  and  if  any 
person  so  summoned,  after  being  tendered  a  reasonable  sum  for  bis  ex- 

{)enses,  refuses  to  come  before  the  court  at  the  time  appointed,  having  no 
awful  impediment  (made  known  to  the  court  at  the  time  of  its  sitting,  and 
allowed  by  it),  the  court  may  cause  such  person  to  be  apprehended,  and 
brought  before  the  court  for  examination  ;  nevertheless,  in  cases  where  any 
person  claims  any  lien  on  papers,  deeds,  or  writings  or  documents  produced 
by  him,  such  production  shall  be  without  prejudice  to  such  lien,  and  the 
court  shall  have  jurisdiction  in  the  winding-up  to  determine  all  questions 
relating  to  such  lieiL 

116.  Special  provisions  as  to  court  of  vice-warden  of  the  Stannaries, 

Examination  of  117.  The  court  may  examine  upon  oath,  either  by  word  of  mouth  or  upon 

parties  by  court,     written  interrogatories,  anj  person  appearing  or  brought  before  them  in 

manner  aforesaid  concerning  the  afi*airs,  dealings,  estate,  or  effects  of  the 
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company,  and  may  reduce  into  writing  the  answers  of  every  such  person 
and  require  him  to  subscribe  the  same. 

118.  The  court  may,  at  any  time  before  or  after  it  has  made  an  order  for  Powerto arwtt 
winding-up  a  company,  upon  proof  being  given  that  there  is  probable  cause  JJJut  tJlSJcond, 
for  believing  that  any  contributory  to  such  company  is  about  to  quit  the  or  to  remove  or 
United  Kingdom,  or  otherwise  abscond,  or  to  remove  or  conceal  any  of  his  oonceftl  any  of 
goods  or  chattels,  for  the  purpose  of  evading  payment  of  calls,  or  for  avoid-  **^  property, 
ing  examination  in  respect  of  the  affairs  of  the  company,  cause  such  con- 
tributory to  be  arrested,  and  his  books,  papers,  moneys,  securities  for  moneys, 

goods  and  chattels  to  be  seized,  and  him  and  them  to  be  safely  kept  until 
such  time  as  the  court  may  order. 

119.  Any  powers  by  this  act  conferred  on  the  court  shall  be  deemed  to  be  Powen  of  court 
in  addition  to  and  not  in  restriction  of  any  other  powers  subsisting,  either  cumnUtive. 

at  law  or  in  equity,  of  instituting  proceedings  against  any  contributory,  or 
the  estate  of  any  contributory,  or  against  any  debtor  of  the  company  for 
the  recovery  of  any  call  or  other  sums  due  from  such  contributory  or 
debtor  or  his  estate,  and  such  proceedings  may  be  instituted  accordingly. 

Erforcement  of  and  Appeal  from  Order  i, 

120.  All  orders  made  by  the  Court  of  Chancery  in  England  or  Ireland  Power  to  enforce 
under  this  act  may  be  enforced  in  the  same  manner  in  which  orders  of  Mch  orders. 

Court  of  Chancery  made  in  any  suit  pending  therein  may  be  enforced,  and 
for  the  purposes  of  this  part  of  this  act  the  court  of  the  vice- warden  of  the 
Stannaries  shall,  in  addition  to  its  ordinary  powers,  have  the  same  power  of 
enforcing  any  orders  made  by  it  as  the  Court  of  Chancery  in  England  has  in 
relation  to  matters  within  the  jurisdiction  of  such  court,  and  for  the  last- 
mentioned  purposes  the  jurisdiction  of  the  vice-warden  of  the  Stannaries 
•hall  be  deemed  to  be  coextensive  in  local  limits  with  the  jurisdiction  of 
the  Court  of  Chancery  in  England. 

121.  Where  an  order,  interlocutor,  or  decree  has  been  made  in  Scotland  Power  to  order 

'  for  winding  up  a  company  by  the  court,  it  shall  be  competent  to  the  court  gJJuinyjJpiy 
in  Scotland  during  session,  and  to  the  lord  ordinary  on  the  bills  during  callt. 
vacation,  on  production  by  the  liquidators  of  a  list  certified  by  them  of  the 
names  of  the  contributories  liable  in  payment  of  any  calls  which  they  may 
wish  to  enforce,  and  of  the  amount  due  by  each  contributory  respectively, 
and  of  the  date  when  the  same  became  due,  to  pronounce  forthwith  a  decree 
against  such  contributories  for  payment  of  the  sums  so  certified  to  be  due 
by  each  of  them  respectively,  with  interest  from  the  said  date  till  pajrment, 
at  the  rate  of  five  pounds  per  centum  per  annum,  in  the  same  way  and  to 
the  same  effect  as  if  they  had  severally  consented  to  registration  for  execu- 
tion, on  a  charge  of  six  days,  of  a  legal  obligation  to  pay  such  calls  and 
interest ;  and  such  decree  may  be  extracted  immediately,  and  no  suspension 
thereof  shall  be  competent,  except  on  caution  or  consignation,  unless  with 
special  leave  of  the  court  or  lord  ordinary. 

122.  Any  order  made  by  the  court  in  England  for  or  in  the  course  of  the  Order  made  In 
winding-up  of  a  company  under  this  act  shall  be  enforced  in  Scotland  and  ?°*'5°,**  V*  ^  ^P' 
Ireland  in  the  courto  that  would  respectively  have  had  jurisdiction  in  respect  u^dV^o^land.^" 
of  such  company  if  the  registered  office  of  the  company  had  been  situate  in  ^ 
{Scotland  or  Ireland,  and  in  the  same  manner  in  all  respects  as  if  such  order 

had  been  made  by  the  courts  that  are  hereby  required  to  enforce  the  same; 
and  in  like  manner  orders,  interlocutors,  and  decrees  made  by  the  court  in 
Scotland  for  or  in  the  course  of  the  winding-up  of  a  company  shall  be  en- 
forced in  England  and  Ireland,  and  orders  made  by  the  court  in  Ireland  for 
or  in  the  course  of  windiu^-up  a  company  shall  be  enforced  in  England  and 
Scotland  by  the  courts  which  would  respectively  have  had  jurisdiction  in 
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the  matter  of  such  company  if  the  registered  office  of  the  company  were 
situate  in  the  division  of  the  United  Kingdom  where  the  order  is  required 
to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  such  order  had 
been  made  by  the  court  required  to  enforce  the  same  in  the  case  of  a  com- 
pany within  its  own  jurisdiction. 

123.  Where  any  order,  interlocutor,  or  decree  made  by  one  court  is  re- 
quired to  be  enforced  by  another  court,  as  hereinbefore  provided,  an  office- 

coujuT*  ^'  *^'***'  *^Py  ^^  ^^^  order,  interlocutor,  or  decree  so  made  shall  be  produced  to  the 
proper  officer  of  the  court  required  to  enforce  the  same,  and  the  production 
of  such  office-copy  shall  be  sufficient  evidence  of  such  order,  interlocutor,  or 
decree  having  been  made,  and  thereupon  such  last-mentioned  court  shall 
take  such  steps  in  the  matter  as  may  be  requisite  for  enforcing  such  order, 
interlocutor,  or  decree,  in  the  same  manner  as  if  it  were  the  order,  interlo- 
cutor, or  decree  of  the  court  enforcing  the  same. 

124.  Rehearings  of  and  appeals  firom  any  order  or  decision  made  or  given 
in  the  matter  of  the  winding-up  of  a  company  by  any  court  having  jurisdic- 
tion under  this  act,  may  be  had  in  the  same  manner  and  subject  to  the  same 
conditions  in  and  subject  to  which  appeals  may  be  had  from  any  order  or 
decision  of  the  same  court  in  cases  within  its  ordinary  jurisdiction ;  subject 
to  this  restriction,  that  no  such  rehearing  of  appeal  shall  be  heard  unless 
notice  of  the  same  is  given  within  three  weeks  after  any  order  complained 
of  has  been  made,  in  manner  in  which  notices  of  appeal  are  ordinarily  given, 
according  to  the  practice  of  the  court  appealed  from,  unless  such  time  is 
extended  by  the  court  of  appeal :  provided  that  it  shall  be  lawful  for  the 
lord.warden  of  the  Stannaries,  by  a  special  or  general  order,  to  remit  at 
once  any  appeal  allowed  and  regrularly  lodged  with  him  against  any  order 
or  decision  of  the  vice-warden  made  in  the  matter  of  a  winding-up  to  the 
court  of  appeal  in  chancery,  which  court  shall  thereupon  hear  and  determine 
such  appeal,  and  have  power  to  require  all  such  certificates  of  the  vice- 
warden,  records  of  proceedings  below,  documents  and  papers  as  the  lord- 
warden  would  or  might  have  required  upon  the  hearing  of  such  appeal,  and 
to  exercise  all  other  the  jurisdiction  and  powers  of  the  lord- warden  specified 
in  the  act  of  parliament  passed  in  the  eighteenth  year  of  the  reign  of  her  pre- 
sent Majesty,  chapter  thirty-two,  and  any  order  so  made  by  the  court  of  appeal 
in  chancery  shall  be  final,  without  any  further  appeaL 

12^.  In  all  proceedings  under  this  part  of  this  act,  all  courts,  judges,  and 
persons  judicially  acting,  and  all  other  officers,  judicial  or  ministerial,  of 
any  court,  or  employed  in  enforcing  the  process  of  any  court,  shall  take 
judicial  notice  of  the  signature  of  any  officer  of  the  courts  of  chancery  or 
bankruptcy  in  England  or  in  Ireland,  or  of  the  court  of  session  in  Scotland, 
or  of  the  registrar  of  the  court  of  the  vice-warden  of  the  Stannaries,  and 
also  of  the  official  seal  or  stamp  of  the  several  offices  of  the  courts  of  chan- 
cery or  bankruptcy  in  Enffland  or  Ireland,  or  of  the  court  of  session  in 
Scotland,  or  of  the  court  of  the  vice*warden  of  the  Stannaries,  when  such 
seal  or  stamp  is  appended  to  or  impressed  on  any  document  made,  issued, 
or  signed  under  the  provisions  of  this  part  of  the  act,  or  any  official  copy 
thereof. 

126.  The  commissioners  of  the  court  of  bankruptcy  and  the  judges  of  the 
county  courts  in  England  who  sit  at  places  more  than  twenty  miles  from  the 
General  Post  Office,  and  the  commissioners  of  bankrupt  and  the  assistant 
barristers  and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland, 
shall  be  commissioners  for  the  purpose  of  taking  evidence  under  this  act  in 
cases  where  any  company  is  wound  up  in  any  part  of  the  United  Kingdom, 
and  it  shall  be  lawful  for  the  court  to  refer  the  whole  or  any  part  of  the 
examination  of  any  witnesses  under  this  act  to  any  person  hereby  appointed 
commissioner,  although  such  commissioner  is  out  of  the  jurisdiction  of  the 
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court  that  made  the  order  or  decree  for  winding-up  the  company;  and  every 
such  commissioner  shall,  in  addition  to  any  power  of  summoning  and  ex- 
amining witnesses,  and  requiring  the  production  or  delivery  of  documehu, 
and  certifying  or  punishing  defaults  by  witnesses,  which  he  might  lawfully 
exercise  as  a  commissioner  of  the  court  of  bankruptcy,  judge  of  a  county 
court,  commissioner  of  bankrupt,  assistant  barrister,  or  recorder,  or  as  a 
sheriff  of  a  county,  have  in  the  matter  so  referred  to  him  all  the  same 
powers  of  summoning  and  examining  witnesses,  and  requiring  the  produc- 
tion or  delivery  of  documents,  and  punishing  defaults  by  witnesses,  and 
allowing  costs  and  charges  and  expenses  to  witnesses,  as  the  court  which 
made  the  order  for  winding-up  the  company  has ;  and  the  examination  so 
taken  shall  be  returned  or  reported  to  such  last-mentioned  court  in  such 
manner  as  it  directs. 


order 
Ination 


127.  The  court  may  direct  the  examination  in  Scotland  of  any  person  for  Court  may 
the  time  being  in  Scotland,  whether  a  contributory  of  the  company  or  not,  *^«  examir 
in  regard  to  the  estate,  dealings,  or  affairs  of  any  company  in  the  course  of  Si^^iind.' 
being  wound  up,  or  in  regard  to  the  estate,  dealings,  or  affairs  of  any  person 
being  a  contributory  of  the  company,  so  far  as  the  company  may  be  inte- 
rested therein  bv  reason  of  his  being  such  contributory,  and  the  order  or 
commission  to  take  such  examination  shall  be  directed  to  the  sheriff  of  the 

county  in  which  the  person  to  be  examined  is  residing  or  happens  to  be  for 
the  time,  and  the  sheriff  shall  summon  such  person  to  appear  before  him  at 
a  time  and  place  to  be  specified  in  the  summons  for  examination  upon 
oath  as  a  witness  or  as  a  haver,  and  to  produce  any  books,  papers,  deeds,  or 
documents  called  for  which  may  be  m  his  possession  or  power,  and  the 
sheriff  may  take  such  examination  either  orally  or  upon  written  interroga- 
tories, and  shall  report  the  same  in  writing  in  the  usual  form  to  the  court, 
and  shall  transmit  with  such  report  the  books,  papers,  deeds,  or  documenu 
produced,  if  the  originals  thereof  are  required  and  specified  by  the  order,  or 
otherwise  such  copies  thereof  or  extracts  therefrom,  authenticated  by  the 
sheriff,  as  may  be  necessary ;  and  in  case  any  person  so  summoned  fails  to 
appear  at  the  time  and  place  specified,  or  appearing  refuses  to  be  examined 
or  to  make  the  production  required,  the  sheriff  shall  proceed  against  such 
person  as  a  witness  or  haver  duly  cited,  and  failing  to  appear  or  refusing  to 

five  evidence  or  make  production  may  be  proceeded  against  by  the  law  of 
cotland;  and  the  sheriff  shall  be  entitled  to  such  and  the  like  fees,  and 
the  witness  shall  be  entitled  to  such  and  the  like  allowances,  as  sheriffs 
when  acting  as  commissioners  under  appointment  from  the  court  of  session 
and  as  witnesses  and  havers  are  entitled  to  in  the  like  cases  according  to 
the  law  and  practice  of  Scotland :  if  any  objection  is  stated  to  the  sheriff 
by  the  witness,  either  on  the  ground  of  his  incompetency  as  a  witness,  or  as 
to  the  production  required  to  be  made,  or  on  any  other  ground  whatever, 
the  sheriff  may,  if  he  thinks  fit,  report  such  objection  to  the  court,  and 
suspend  the  examination  of  such  witness  until  such  objection  has  been  dis- 
posed of  by  the  court. 

128.  Any  affidavit,  affirmation,  or  declaration  required  to  be  sworn  or  AffldsTlts,  fre. 
made,  under  the  provisions  or  for  the  purposes  of  this  part  of  this  act,  may  miiv  be  iworn  In 
be  lawfully  sworn  or  made  in  Great  Briuin  or  Ireland,  or  in  any  colony,  Jj*|JjJ^ionJ!j"*'' 
island,  plantation,  or  place  under  the  dominion  of  her  Majesty  in  foreign  before  any  coin- 
parts,  before  any  court,  judge,  or  person  lawfully  authorized  to  take  and  potent  court  or 
receive  affidavits,  affirmations,  or  declarations,  or  before  any  of  her  Migesty's  P«non. 
consuls  or  vice-consuls,  in  any  foreign  parts  out  of  her  Majesty's  dominions, 

and  all  courts,  judges,  justices,  commissioners,  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case  may 
be)  of  any  such  court,  judge,  person,  consul  or  vice-consul  attached,  ap- 
pended, or  subscribed  to  any  such  affidavit,  affirmation,  or  declaration,  or 
to  any  other  document  to  be  used  for  the  purposes  of  this  part  of  this  act. 
P.N.  U  U 


Digitized  by  VjOOQIC 


658 


Appendix. 


[25  ^  26  Firf. 


uiMlar  which 
eompwiy  mav  h« 
wound  vp  TMiui- 


of  Toluntary 
wlnding-tip. 

Efltet  of  ▼oliiD- 
UTf  wlodtaw-ap 
on  ftUtoa  of  com 


NoCiMofrwoln- 
tion  to  wind  np 
▼olontarily. 


Contoquencet  of 
voluntary  wind- 
ing-up. 


Voluntary  Wiudiag  np  qf  Ccmpamf, 
129*  A  company  under  this  act  may  be  wotmd  np  Yolmtanlyi 

(1.)  Wheneyer  the  period,  if  any,  fixed  for  the  dmvtkm  of  the  eoeiptaf 
by  the  articles  of  association  expires,  or  whenerer  the  erent,  if 
any,  occurs  upon  the  occurrence  of  whidi  it  is  provided  by  the 
articles  of  association  that  the  company  is  to  be  dissolTed,  and  the 
company  in  general  meeting  has  passed  a  resolotioo  requinn^  a 
company  to  be  wound  up  Tohintanly : 
(2.)  Whenever  the  company  has  passed  a  special  resohmon  reqainog 

the  company  to  be  wound  up  voluntarily : 
(8.)  Whenever  the  company  has  passed  an  extraordinary  resohtion  to 
the  effect  that  it  has  been  proved  to  their  satisbcdoo  dut  cb« 
company  cannot  by  reason  of  its  liabilities  continue  iti  basieB, 
and  that  it  is  advisable  to  wind  up  the  same : 
For  the  purposes  of  this  act  any  resolution  shall  be  deemed  to  be  eitn- 
ordinary  which  is  passed  in  such  manner  as  would,  if  it  had  been  cocfiiwi 
by  a  subsequent  meeting,  have  constituted  a  special  resolotiao,  as  booB- 
before  defined. 

180.  A  voluntary  winding-up  shall  be  deemed  to  commence  at  die  one 
of  the  passing  of  the  resolution  authorizing  such  winding-op. 

181.  Whenever  a  company  is  wound  up  Toluntarily  the  compmjsbfl, 
from  the  date  of  die  commencement  of  such  winding-up,  cease  to  arrj  m 
its  business,  except  in  so  far  as  may  be  required  for  die  benefictal  vis^- 
up  thereof;  and  all  transfers  of  shares  except  transfers  made  to  or  wiA  tie 
sancdon  of  the  liquidators,  or  alteradon  in  the  satns  of  the  memben  of  tk 
company  taking  place  after  the  commencement  of  such  windiof^-np,  thill  be 
void,  but  its  corporate  state  and  all  its  corp<wate  powers  shall,  notwiA- 
standing  it  is  otherwise  provided  by  its  reguladons,  cootioue  ootil  tbc 
affairs  of  the  company  are  wound  up. 

182.  Nodce  of  any  special  resoludon  or  extraordinary  resohitioo  pawi 
for  winding  up  a  company  voluntarily  shall  be  given  by  idvertiaeoeBt  is 
respects  companies  registered  in  England  in  the  l^ndon  Gaxette,  as  respects 
companies  registered  m  ScoUand  in  the  Edinburgh  Gazette,  sod  as  respecti 
companies  registered  in  Ireland  in  the  Dublin  Gazette. 

133.  The  following  conaequences  shall  ensue  upon  the  volontaiysuKfiDf' 
up  of  a  company : 

(1.)  The  property  of  the  company  shall  be  applied  in  satiafiKtioB  rfiji 
liabilides  pari  passu,  and,  subject  thereto,  shall,  nokss  it  be  oma- 
wise  provided  by  the  r^uladons  of  the  company,  be  «tii*nba» 
amongst  the  members  according  to  their  rights  and  interests  a 
the  company : 

(2.)  Liquidators  shall  be  appointed  fdr  the  purpose  of  wiodiag  np  <« 
affairs  of  the  company  and  distribudng  the  property : 

(8.)  The  company  in  general  meeting  shiul  appoint  such  V^  ' 
person  as  it  thinks  fit  to  be  liquidators  or  a  liquidatcr,  and  wf 
fix  the  remuneration  to  be  paid  to  them  or  biro :  ^ 

(4.)  If  one  person  only  is  appointed,  all  the  provisions  herein  cotrtiow 
in  reference  to  several  liquidators  shall  apply  to  him :        ^^ 

(5.)  Upon  the  appointment  of  liquidators  all  the  power  of  the  dntet** 
shall  cease,  except  in  so  far  as  the  company  in  general  meeOH'' 
the  liquidators  may  sanction  the  condnuance  of  such  powers: 

(6.)  When  several  liquidatora  are  appointed,  every  power  ***^P* 
may  be  exercised  by  such  one  or  more  of  them,  as  may  he  ***'' 
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milled  at  the  tikn^  of  their  appointment,  or  in  default  of  such  de- 
termined at  the  time  of  their  appointment,  or  in  default  of  such 
determination  by  any  number  not  less  than  two. 

(7.)  The  liquidators  may,  without  the  sanction  of  the  oourt^  ezerciae  all 
powers  by  this  act  given  to  the  official  liquidator : 

(8.)  The  liquidators  may  exercise  the  powers  hereinbefore  given  to  the 
court  of  settling  the  list  of  contributories  of  the  company,  and  any 
list  so  settled  shall  be  primd  facie  evidence  of  the  HatyUify  of  the 
persons  named  therein  to  be  contributories: 

(9.)  Th«  liquidators  may  at  any  time  after  the  passing  of  the  resolution 
for  winding-up  the  company,  and  before  they  have  ascertained  the 
sufficiency  of  the  assets  of  the  company,  call  on  all  or  any  of  the 
contributories  for  the  time  being  settled  on  the  list  of  contri- 
butories to  the  extent  of  their  liability  to  pay  all  or  any  sums  they 
deem  necessary  to  satisfy  the  debts  and  liabilities  of  the  company, 
and  the  eostfe,  charges,  and  expenses  of  winding  it  up,  and  fbr  the 
adjustment  of  the  rights  of  the  contributories  amongst  themselves, 
and  the  liquidators  may  in  making  a  call  take  into  consideration 
the  probability  that  some  of  the  contributories  upon  whom  the 
iame  is  made  may  partly  or  wholly  fail  to  pay  m^ir  respective 
portions  of  the  siame : 

(10.)  The  liquidators  shall  pay  the  debts  of  the  company,  and  adjust  the 
rights  of  the  contributors  amongst  themselves. 

134.  Where  a  company  limited  by  guarantee,  and  having^  a  capital  divided  Eflbet  of  wiodlns- 
into  shares,  is  being  wound  up  voluntarily,  any  share  capital  that  may  not  ^P  ?/l]***f'^ 
ha've  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  and  to  be  ^L  nmitedby 
a  specialty  debt  due  £rom  each  member  to  the  company  to  the  extent  of  guarantee. 
tmj  sums  that  may  be  unpaid  on  any  shares  held  by  him,  and  payable  at 

■och  time  as  may  be  appointed  by  the  liquidatora. 

135.  A  coolipany  about  to  be  wound  up  voluntarily,  or  in  the  course  of  Power  of  eom- 
being  wound  up  voluntarily,  may,  by  an  extraordinary  resolution,  delegate  P*°7  ^o  delegate 
to  its  creditors,  or  to  any  committee  of  its  creditors,  the  power  of  appointing  JSnt**iiSi/d«iSi. 
liquidators  or  any  of  them,  and  supplying  any  vacancies  in  the  appointment  ^^ 

of  liquidators,  or  may,  by  a  like  resolution,  enter  into  any  arrangement  with 
respect  to  the  powers  to  be  exercised  by  tne  liouidators,  and  the  manner  in 
which  they  are  to  be  exercised ;  and  any  act  done  by  the  creditors,  in  ptnr- 
siuinee  of  such  delegated  power,  shall  have  the  same  effect  as  if  it  had  been 
done  by  the  company. 

136L  Any  arrangement  entered  into  between   a  company  about  to  be  Arrangement 
wound  up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily,  and  ^ben  binding  on 
Its  creditors,  shall  be  binding  on  the  company  if  sanctioned  by  an  extra-  ©'•^Uto"* 
ordinary  resolution,  and  on  the  creditors  if  acceded  to  by  three-fourths  in 
nmnber  and  value  of  the  creditors,  subject  to  such  right  of  appeal  as  is 
hereinafter  mentioned. 

187.  Any  creditor  or  contributory  of  a  company  that  has  in  manner  afore-  Power  of  credftor 
said  entered  into  any  arrangement  with  its  creditors  may,  within  three  »' contributory  to 
weeks  from  the  date  of  the  completion  of  such  arrangement,  appeal  to  the  "pp**** 
court  against  such  arrangement,  and  the  court  may  thereupon,  as  it  thinks 
just,  amend,  vary,  or  confirm  the  same. 

13S.  Where  a  company  is  being  wound  up  voluntarily  the  liquidators  or  Power  for  Ilqul- 

aoy  contributory  of  the  company  may  apply  to  the  court  in  England,  JJ^rtJJ^S**"'^" 

Ireland,  or  Scotland,  or  to  the  lord  ordinary  on  the  bills  in  Scotland  in  time  voluntary  wind- 

of  vacation,  to  determine  any  question  arising  in  the  matter  of  such  winding-  Ing-up  to  apply 

up,  or  to  exercise,  as  respects  the  enforcing  of  calls,  or  in  respect  of  any  ^^  court. 
other  matter,  all  or  any  of^the  powers  which  the  court  might  exercise  if  the 
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Power  of  UoqI- 
dators  toeaU 
fvBcral  moetiiif . 


Power  to  fill  up 
vacancy  In  Uqui- 
daton. 


company  were  beinff  wound  up  by  the  court :  and  tlie  coort  or  lord  ordinvy 
in  the  case  aforesaid,  if  satisfied  that  the  determination  of  such  qoestkio,  or 
the  required  exercise  of  power,  will  be  just  and  beneficial,  mj  sonde, 
wholly  or  partially,  to  such  application,  on  such  tenns  sad  rabjeoi tossed 
conditions  as  the  court  thinks  fit,  or  it  may  make  such  other  order,  into'- 
locutor,  or  decree  on  such  application  as  the  court  thinks  joit. 

189.  Where  a  company  is  being  wound  up  Toluntarily  ^  liqaiditan 
may,  from  time  to  time,  during  the  continuance  of  such  windtng-ap,iQaiBea 
general  meetings  of  the  company  for  the  purpose  of  obtaining  the  wictiofl 
of  the  company  by  special  resolution  or  extraordinary  resolution,  atktiej 
other  purposes  they  think  fit ;  and  in  the  event  of  the  windiag-i^  eot. 
tinuing  for  more  than  one  year,  the  liquidators  shall  samnioB  t  geaenl 
meeting  of  the  company  at  the  end  of  the  first  year,  and  of  each  sacttedin; 
year  firom  the  commencement  of  the  winding-up,  or  as  soon  tbeceififf  ai 
ma^  be  convenient,  and  shall  lay  before  such  meeting  sn  aecouat  dieviig 
their  acts  and  dealings,  and  the  manner  in  which  the  winding-np  kM  keei 
conducted  during  the  preceding  year. 

140. 


If  any  vacancy  occurs  in  the  office  of  liquidators  appobted  bj  ^ 
company,  by  death,  reaignation,  or  otherwise,  the  company  in  gmoil 
meeting  may,  subject  to  any  arrangement  they  may  have  entered  into  wA 
their  creditors,  fill  up  such  vacancy,  and  a  general  meeting  for  the  ^orpoK 
of  filling  up  such  vacancy  may  be  convened  by  the  continuing  Hqoidaton, 
if  any,  or  by  any  contributory  of  the  company,  and  shall  be  deeaed  to  bft 
been  duly  held  if  held  in  manner  prescribed  by  the  regulations  of  tke  tarn- 
pany,  or  in  such  other  manner  as  may,  on  application  by  the  coannaisr 
liquidator,  if  any,  or  by  any  contributory  of  the  company,  be  detenmned  bf 
the  court. 

Power  of  eoart  to       141.  If  from  any  cause  whatever  there  is  no  liquidator  acting  in  tbe  ctse 

appoint  liquids-     ^f  ^  voluntary  winding-up,  the  court  may,  on  the  application  of  s  efntri- 

butory,  appoint  a  liquidator  or  liquidators.    The  court  msy  sin,  os  doe 

cause  shown,  remove  any  liquidator,  and  appoint  another  liqoidstor  ts  Kt 

in  the  matter  of  a  voluntary  winding-up. 

142.  As  soon  as  the  affairs  of  the  company  are  fully  wound  op,  ^ 
liquidators  shall  make  up  an  account  showing  the  manner  in  whidi  neh 
winding>up  has  been  conducted,  and  the  property  of  the  company  ditpoied 
of;  and  thereupon  they  ahall  call  a  general  meeting  of  the  compiay  far  die 
purpose  of  having  the  account  laid  before  them  and  hearing  any  expfaw- 
tion  that  may  be  given  by  the  liquidators :  the  meeting  shall  be  ^"^  |jj 
advertisement,  specifying  the  time,  place,  and  object  of  such  meetiflf ;  ua 
such  advertisement  shall  be  published  one  month  at  least  prefioaily  to 
the  meeting,  as  respects  companies  registered  in  England  in  the  Loodoa 
Gazette,  as  respects  companies  registered  in  Scotland  in  tbe  Ediobtfga 
Gazette,  and  as  respects  companies  registered  in  Ireland  in  the  Doblm 
Gazette. 

Llqufdatort  to  14S.  The  liquidators  shall  make  a  return  to  the  registrar  of  snch  met^ 

report  meeting  to   having  been  held,  and  of  the  date  at  which  the  same  was  held,  ind  « 
*  ■  "•  the  expiration  of  three  months  from  the  date  of  the  registration  <rf  w* 

return  the  company  shall  be  deemed  to  be  dissolved :  if  the  liqoidittrs 
make  default  in  making  such  return  to  the  registrar  they  shall  io^* 
penalty  not  exceeding  five  pounds  for  every  day  during  which  socfa  deoDK 
continues. 

Coftti  of  Tolun-  1^^*  -AU  costs,  charges,  and  expenses  properly  incurred  in  die  fohntiiy 

tary  ilquidaiion.     winding-up  of  a  company,  including  the  remuneration  of  the  liqniiw^ 

shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all  ooer 

claims. 


Liquidators  on 
concluiion  of 
winding-up  to 
vukk9  up  an 
accoi^t. 
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145.  The  voluntary  winding-up  of  a  company  aball  not  be  a  bar  to  the  Saving  of  righu 
right  of  any  creditor  of  such  company  to  have  the  same  wound  up  by  the  of  ereditori. 
court,  if  the  court  is  of  opinion  that  the  rights  of  such  creditor  will  be  pre- 
judiced by  a  voluntary  winding-up. 

146.  Where  a  company  is  in  course  of  being  wound  up  voluntarily,  and  Power  of  court  to 
proceedings  are  taken  for  the  purpose  of  having  the  same  wound  up  by  the  adopt  proceedings 
court,  the  court  may,  if  it  thinks  fit,  notwithsunding  that  it  makes  an  order  ^^JdJng-up^ 
directing  the  company  to  be  wound  up  by  the  court,  provide  in  such  order 

or  in  any  other  order  for  the  adoption  of  all  or  any  of  the  proceedings  taken 
in  the  course  of  the  voluntary  winding-up. 

Wimding^up  iutjeet  to  the  Supervision  qfthe  Court, 

147*  When  a  resolution  has  been  passed  by  a  company  to  wind  up  volun-  t^ower  of  coart» 

tarily,  the  court  may  make  an  order  directing  that  the  volunury  winding.  Ju4rt*II?nSn!r-^ 

up  should  continue,  but  subject  to  such  supervision  of  the  court,  and  with  ^p^  lubjeet  to 

such  liberty  for  creditors,  contributories,  or  others,  to  apply  to  the  court,  tupenrikion. 
and  generally  upon  such  terms  and  subject  to  such  conditions  as  the  court 
thinks  just. 

148.  A  petition,  praying  wholly  or  in  part  that  a  voluntary  winding-up  Petition  for 
should  continue,  but  subject  to  the  supervision  of  the  court,  and  which  J!i{*to?uDerH?* 
winding-up  is  hereinafter  referred  to  as  a  winding-up  subject  to  the  super-  \\q^      ^ 
vision  of  the  court,  shall,  for  the  purpose  of  giving  jurisdiction  to  the  court 

over  suits  and  actions,  be  decmea  to  be  a  petition  for  winding  up  the  com- 
pany by  the  court, 

149.  The  coxxri  may,  in  determining  whether  a  company  is  to  be  wound  Court  may  htvo 
up  altogether  by  the  court  or  subject  to  the  supervision  of  the  court,  in  the  Jf^JjJittoM 
appointment  of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to 

the  winding-up  subject  to  supervision,  have  regard  to  the  wishes  of  the 
creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence,  and 
may  direct  meetings  of  the  creditors  or  contributories  to  be  summoned, 
held,  and  regulated  in  such  manner  as  the  court  directs  for  the  purpose  of 
ascertaining  their  wishes,  and  may  appoint  a  person  to  act  as  chairman  of  any 
such  meeting,  and  to  report  the  result  of  such  meeting  to  the  couft :  in  the 
case  of  creditors,  regard  shall  be  had  to  the  value  of  the  debts  due  to  each 
creditor,  and  in  the  case  of  contributories  to  the  number  of  votes  conferred 
on  each  contributory  by  the  regulations  of  the  company. 

160.  Where  any  order  is  made  by  the  court  for  a  winding-up  subject  to  Power  to  court 
the  supervision  of  the  court,  the  court  may,  in  such  order  or  in  any  subse-  ty  **???"*  JJiJ*** 
(^uent  order,  appoint  any  additional  liquidator  or  liquidators;   and  any  ^ wtncUniup*** 
liquidator  so  appointed  by  the  court  shall  have  the  same  powers,  be  subject  subject  to  super- 
to  the  same  obligations,  and  in  all  respects  stand  in  the  same  position  as  if  vlaton. 
they  had  been  appointed  by  the  company.    The  court  may  from  time  to 
time  remove  any  liquidators  so  appointed  by  the  court,  and  fill  up  any 
vacancy  occasioned  by  such  removal,  or  by  death  or  resignation. 

151*  Where  an  order  is  made  for  a  winding-up  subject  to  the  superrision  Effect  of  order  of 
of  the  court,  the  liquidators  appointed  to  conduct  such  winding-up  may,  court forwlndlng- 
subject  to  any  restrictions  imposed  by  the  court,  exercise  all  their  powers,  ^gJ^i^^ 
without  the  sanction  or  intervention  of  the  court,  in  the  same  manner  as  if 
the  company  were  being  wound  up  altogether  voluntarily;  but,  save  as 
aforesaid,  any  order  made  by  the  court  for  a  winding-up,  subject  to  the 
supervision  of  the  court,  shall  for  all  purposes,  including  the  staying  of 
actions,  suits,  and  other  proceedings,  be  deemed  to  be  an  order  of  the  court 
for  winding  up  the  company  by  the  court,  and  shall  confer  full  authority  on 
the  court  to  make  calls,  or  to  enforce  calls  made  by  the  liquidators,  and  to 
exercise  all  other  powers  which  it  might  have  exercised  if  an  order  had 
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AfpoiotTnent  fai 
certatA  ca*eft  of 

voluntary 
Ii/]ui<]ator»  to 
office  r»f  oAciAl 


IMkpoflitkmt  alUr 
th«  connnenc*- 
ment  o^  the 
winding  up 
avoided. 


been  made  lor  winding  op  the  company  altogether  bj  tiM  eoort,  and  in  die 
eoDstruction  of  the  proviaiona  vberebj  the  court  ia  empowered  to  direct  w^j 
act  or  thing  to  be  done  to  or  in  faronr  of  the  official  tii|aidatorBv  die  czprea- 
sion  ofBcial  iiquidatora  tball  be  deemed  to  mean  the  li^nidatKB  ooodactui^ 
the  winding-up,  subject  to  the  supenriaioD  of  the  court. 

162.  Where  an  order  haa  been  made  for  the  winding-up  of  a  compmj 
aubject  to  the  supervition  of  the  coart,  and  aueh  order  u  ancrwards  soper- 
aeded  by  an  order  directing  the  company  to  be  wound  up  eonpulaorily,  the 
court  may  in  tuch  laat-mentioned  order,  or  in  any  aubaeqnent  order,  appoint 
the  voluntary  Iiquidatora  or  any  of  them,  either  proriaiooally  or  perma. 
nently.  and  either  with  or  without  the  addition  of  any  other  penooa,  to  be 
official  liquidator!. 

JSuppifwuMttft  JVoafiitm. 

169.  Where  any  company  ia  being  wound  up  by  die  comt  or  subject  to 
the  aupenrision  of  the  court  all  dispoaitiona  of  die  property,  effects,  and 
things  in  action  of  the  company,  and  erery  transfer  or  shares,  or  alteration 
in  the  ttatua  of  the  roembera  of  the  company  made  between  the  commence* 
ment  of  the  winding-up  and  the  order  ibr  winding  up,  sha|l,  unleaa  the 
court  otherwise  orders,  be  void. 


The  book*  of  the        154.  Where  any  company  is  being  wound  up,  all  books,  accotmtt  and 
compftny  to  be       documents  o(  the  company  and  of  the  liquidators  shall,  as  between  the 

contributories  of  the  company,  be  pr^ni  facie  evidence  of  the  truth  of  all 

matters  purporting  to  be  therein  recorded. 


erldeoce. 


At  to  dlf  posal  of 
booke,  accounta, 
and  docninente 
of  the  eompaoy. 


155.  Where  any  company  has  been  wound  up  under  this  act  and  ia 
about  to  be  dissolved,  the  books,  accounts,  and  documents  of  the  company 
and  of  the  liquidators  may  be  disposed  of  in  the  following  way ;  that  la  to 
•ay,  where  the  company  has  been  wound  up  by  or  subject  to  the  supervision 
of  the  court,  in  such  way  as  the  court  direcu,  and  where  the  company  has 
been  wound  up  voluntarily,  in  such  way  as  the  company  bv  an  extraiordi- 
narr  resolution  directs ;  but  after  the  lapse  of  five  years  from  the  date  of 
such  dissolution,  no  reitponsibility  shall  rest  on  the  company,  or  the  liqui* 
dators,  or  any  one  to  whom  the  cuatody  of  such  books,  accounts,  and  docu- 
ments  has  been  committed,  by  reason  that  the  same,  or  any  of  them, 
cannot  be  made  forthcoming  to  any  party  or  p^des  claiming  to  be  in- 
terested therein. 


Intpectloa  of 


Intpeci 
bodu. 


156.  Where  an  order  has  been  made  for  winding  pp  a  company  by  tht 
court,  or  subject  to  the  supervision  of  the  court,  the  court  may  make  such 
order  for  the  inspection  by  the  creditors  and  contributories  of  the  company 
of  its  books  and  papers  as  the  court  thinks  just ;  and  any  books  and  papers 
in  the  possession  ot  the  compat^y  may  be  inspected  by  creditors  or  eoutri- 
butories,  in  conformity  with  the  order  of  the  court,  but  not  further  or 
otherwise. 


Power  of  attl^ 
n—  to  sua. 


Dabtt  of  all  de- 
■eripiloat  to  be 
proved. 


157.  Any  person  to  whom  any  thing  in  action  belonging  to  the  company 
is  assigped,  in  pursuance  of  this  act,  may  bring  or  defend  any  action  or  suit 
relating  to  su^h  thing  in  action  in  his  own  name. 

158.  In  the  event  of  any  company  bein^  wound  up  under  thp  aot,  all 
debts  payable  on  a  contiugency,  and  aU  claims  against  the  company,  pre- 
sent or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damagetf  shall  be  admissible  to  proof  against  the  company,  a  just  estimate 
being  made,  so  far  as  is  possible,  of  the  value  of  all  such  defayto  or  claiass  as 
may  be  subject  to  any  contingency  or  sound  only  in  damages,  er  for  tome 
other  reason  do  not  bear  a  ceruin  value. 
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159.  The  Hqnidatora  may,  with  the  tanction  of  the  cofilrt,  where  the  com--  Onenl  Mhemo 
pany  is  being  wound  up  by  the  court  or  subject  to  the  auperviiion  of  the  of  UaaMatioa 
court  and  with  the  sanction  of  an  extraordinary  resolution  of  the  company  S^^l^  ''"^ 
where  the  company  is  being  wound  up  altogether  voluntarily,  pay  any 

classes  of  creditors  in  full,  or  make  such  compromise  or  other  arrangement 
as  the  liquidators  may  deem  expedient  with  creditors  or  persons  okiming 
to  be  creditors,  or  persons  having  or  alleging  themselves  to  have  any  claim, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages  against  the  company,  or  whereby  the  company  may  be  rendered 
liable. 

160.  The  liquidators  may,  with  the  sanction  of  the  court,  where  the  company  Power  t«eom- 
is  being  wound  up  by  the  court  or  subject  to  the  supervision  of  the  court,  and  P'omite. 
with  the  sanction  of  an  extraordinary  resolution  of  the  company  where  the 

company  is  being  wound  up  altogether  voluntarilv,  compromise  all  calls  and 
liabilities  to  calls,  debts,  and  liabilities  capable  of  resulting  in  debu,  and  all 
claims,  whether  present  or  future,  certain  or  contingent,  ascertained  or 
sounding  only  in  damages,  subsisting  or  supposed  to  subsist  between  the 
company  and  any  contributory  or  alleged  contributory,  or  other  debtor  or 
person  apprehending  liability  to  the  company,  and  all  questions  in  any  way 
relating  to  or  affecting  the  assets  of  the  company  or  the  winding  up  of  the 
company,  upon  the  receipt  of  such  sums,  payable  at  such  times  and  gene- 
rally upon  such  terms  as  may  be  agreed  upon,  with  power  for  the  liqui- 
dators to  take  any  security  for  the  discharge  of  such  debts  or  liabilities,  and 
to  give  complete  dischaiges  in  respect  of  all  or  any  such  calls,  debts,  or 
liabilities. 

161.  Where  any  company  is  proposed  to  be  or  is  in  the  course  of  being  Power  for  liqul- 
wound  up  altogether  voluntarily,  and  the  whole  or  a  portion  of  its  business  datori  toscoept 
or  property  is  proposed  to  be  transferred  or  sold  to  another  company,  the  SnsSeration  for 
liquidators  of  the  first- mentioned  company  may,  with  the  sanction  of  a  uUe  of  property 
special  resolution  of  the  company  by  whom  they  were  appointed,  conferring  of  company, 
either  a  general  authority  on  the  liquidators,  or  an  authority  in  respect  of 

any  particular  arrangement,  receive  in  compensation  or  part  compensation 
for  such  transfer  or  sale  shares,  policies,  or  other  like  interests  in  such  other 
company,  for  the  purpose  of  distribution  amongst  the  members  of  the  com- 
pany being  wound  up,  or  may  enter  into  any  other  arrangement  whereby 
the  members  of  the  company  being  wound  up  may,  in  lieu  of  receiving 
cash,  shares,  policies,  or  other  like  interests,  or  in  addition  thereto,  partici- 
pate in  the  profits  of  or  receive  any  other  benefit  from  the  purchasing 
company  ;  and  any  sale  made  or  arrangement  entered  into  by  the  liquida- 
tors in  pursuance  of  this  section  shall  be  binding  on  the  members  of  the 
company  being  wound  up ;  subject  to  this  proviso,  that  if  any  member  of 
the  company  being  wound  up,  who  has  not  voted  in  favour  of  the  special 
resolution  passed  by  the  company  of  which  he  is  a  member  at  either  of  the 
meetings  held  for  passing  toe  same,  expresses  his  dissent  from  any  such 
special  resolution  in  writing  addressed  to  the  liquidators  or  one  of  them, 
and  left  at  the  registered  office  of  the  company  not  later  than  seven  days 
after  the  date  of  the  meeting  at  which  such  special  resolution  was  passed, 
such  dissentient  member  may  require  the  liquidators  to  do  one  of  the  fol- 
lowing things  as  the  liquidators  may  prefer ;  that  is  to  say,  either  to  abstain 
from  carrying  such  resolution  into  effect,  or  to  purchase  the  interest  held  by 
such  dissentient  member  at  a  price  to  be  determined  in  manner  hereinafter 
mentioned,  such  purchase- money  to  be  paid  before  the  company  is  dis- 
solved, and  to  be  raised  by  the  liquidators  in  such  manner  as  may  be  deter- 
mined by  special  resolution.  No  special  resolution  shall  be  deemed  invalid 
for  the  purposes  of  this  section  by  reason  that  it  is  passed  antecedently  to 
or  concurrently  with  any  resolution  for  winding  up  the  company,  or  for 
appointing  liquidators ;  but  if  an  order  be  made  within  a  year  for  winding 
up  the  company  by  or  subject  to  the  supervision  of  the  court,  such  resolu- 
tion shall  not  be  of  any  validity  unless  it  b  sanctioned  by  the  court. 
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162.  The  price  to  be  paid  for  the  purchafe  of  the  interest  of  aoy  diaMO- 
tient  membCT  may  be  determined  by  agreement,  bat  if  the  parties  dispute 
about  the  »ame.  such  dispute  shall  be  settled  by  arbicratioa,  and  for  the 
purposes  of  such  arbitration  the  proyisions  of  **The  Companies  Clauses 
Consolidation  Act,  1844,"  with  respect  to  the  settlement  of  disputes  by 
arbitration,  shall  be  incorporated  with  this  act;  and  in  the  constracdoo  of 
such  proTieions  this  act  shall  be  deemed  to  be  the  special  act,  and  '*  the 
company"  shall  mean  the  company  that  is  being  wound  up,  and  any  ap« 
pointment  by  the  said  incorporated  provisions  directed  to  be  made  uoder 
the  hand  of  the  secretary,  or  any  two  of  the  directors,  may  be  made  under 
the  hand  of  the  liquidator,  if  only  one,  or  any  two  or  more  of  the  liquidators 
if  more  than  one. 


Certain  attach-  16S.  Where  any  company  is  being  wound  up  by  the  court  or  subject  to 

tio"**'  •*J'°***'*'  the  superYision  of  the  court,  any  attachment,  sequestration,  distress,  or  exe- 
tiona'to'be^Toid!'   Cation  put  in  force  against  the  estate  or  effects  of  the  company  alter  the 
commencement  of  the  winding-up  shall  be  void  to  all  intents. 


Praadulent  pre- 
ference. 


164.  Any  tnch  conveyance,  mortgage,  delivery  of  goods,  payment,  exe- 
cution, or  other  act  relating  to  property  as  would,  if  made  or  done  by  or 
against  any  individual  trader,  be  deemed  in  the  event  of  his  bankruptcy  to 
have  been  made  or  done  by  way  of  undue  or  firaudulent  preference  of  the 
creditors  of  such  trader,  shall,  if  made  or  done  by  or  against  any  company, 
be  deemed,  in  the  event  of  such  company  being  wound  up  under  this  act, 
to  have  been  made  or  done  by  wav  of  undue  or  fraudulent  preference  of  the 
creditors  of  such  company,  and  shall  be  invalid  accordingly;  and  for  the 
purposes  of  this  section  the  presentation  of  a  petition  for  winding  up  a  com- 
pany  shall  in  the  case  of  a  company  being  wound  up  by  the  court  or  subject 
to  the  supervision  of  the  court,  and  a  resolution  for  winding  up  the  com  • 
pany  shall  in  the  case  of  a  voluntary  winding-up,  be  deemed  to  correspond 
with  the  act  of  bankruptcy  in  the  case  of  an  individual  trader ;  and  any 
conveyance  or  assignment  made  by  any  company  formed  under  this  act  of 
all  iu  esute  and  effects  to  trustees  for  the  benefit  of  all  its  creditors  shall 
be  void  to  all  intenta. 


Power  of  eonrt  to 
asset*  damages 
against  delin- 
quent directoffs 
and  offlcen. 


Penalty  on  fslsi- 
fleatlon  of  books. 


Prosecution  of 
delinquent  dl- 


165.  Where,  in  the  course  of  the  winding  up  of  any  company  under  this 
act,  it  appears  that  any  past  or  present  director,  manager,  official  or  other 
liquidator,  or  any  officer  of  such  company,  has  misapplied  or  retained  in 
his  own  hands  or  become  liable  or  accountable  for  any  moneys  of  the  com- 
pany,  or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  the 
company,  the  court  may,  on  the  application  of  any  liquidator,  or  of  any 
creditor  or  contributory  of  the  company,  notwithstanding  that  the  offence 
is  one  for  which  the  offender  is  criminally  responsible,  examine  into  the 
conduct  of  such  director,  manager,  or  other  officer,  and  compel  him  to 
repay  any  moneys  so  misapplied  or  retained,  or  for  which  he  has  become 
Tiable  or  accountable,  togetner  with  interest  after  such  rate  as  the  court 
thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  com- 
pany by  way  of  compensation  in  respect  of  such  misapplication,  retainer, 
misfeasance,  or  breach  of  trust,  as  the  court  thinks  just. 

166.  If  any  director,  officer,  or  contributory  of  any  company  wound  up 
under  this  act  destroys,  mutilates,  alters,  or  falsifies  any  books,  papera, 
writings,  or  securities,  or  makes  or  is  privy  to  the  making  of  any  false  or 
fraudiilent  entry  in  any  register,  book  of  account,  or  other  document  be- 
longing to  the  company  with  intent  to  defraud  or  deceive  any  person,  every 
person  so  offending  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and 
upon  being  convicted  shall  be  liable  to  imprisonment  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

167.  Where  any  order  is  made  for  winding  up  a  company  by  the  court  or 
subject  to  the  supervision  of  the  court,  if  it  appear  in  the  course  of  such 
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winding-up  that  any  past  or  present  director,  manager,  officer,  or  member  rectors  In  tbe 
of  such  company  has  been  guilty  of  any  offence  in  relation  to  the  company  *••$  ®'  binding 
for  which  he  is  criminally  responsible,  the  court  may,  on  the  application  of  "'  ^  court, 
any  person  interested  in  such  winding-up,  or  of  its  own  motion,  direct  the 
official  liquidators,  or  the  liquidators,  (as  tbe  case  may  be,)  to  institute  and 
conduct  a  prosecution  or  prosecutions  for  such  offence,  and  may  order  the 
costs  and  expenses  to  be  paid  out  of  the  assets  of  the  company. 

168.  Where  a  company  is  being  wound  up  altogether  voluntarily,  if  it  ProMcutloo  of 
appear  to  the  liquidators  conducting  such  winding-up  that  any  past  or  pre-  delinquent  direc- 
sent  director,  manager,  officer,  or  member  of  such  coro^ny  has  been  guilty  Jj'^ohintar?*** 
of  any  offence  in  relation  to  the  comi>any  for  which  he  is  criminally  respon-  winding  upf 
sible,  it  shall  be  lawful  for  tbe  liquidators,  with  the  previous  sanction  of 

the  court,  to  prosecute  such  offender,  and  all  expenses  properly  incurred  by 
them  in  such  prosecution  shall  be  payable  out  of  the  assets  of  the  company 
in  priority  to  all  other  liabilities. 

169.  If  any  person,  upon  any  examination  upon  oath  or  affirmation,  Penalty  of  p«r- 
authorized  under  this  act,  or  in  any  affidavit,  deposition,  or  solemn  affirma-  i'^* 

tion  in  or  about  the  winding-up  of  the  company  under  this  act,  or  otherwise 
in  or  about  any  matter  arising  under  this  act,  wilfully  and  corruptly  gives 
false  evidence,  he  shall,  upon  conviction,  be  liable  to  the  penalties  of  wilful 
perjury. 

Power  rf  Court  to  make  Ruks, 

170.  In  Eneland  the  Lord  Chancellor  of  Great  Britain,  with  the  advice  Power  of  Lord 
and  consent  of  the  Master  of  the  Rolls,  and  any  one  of  the  Vice- Chancellors  ^^°^4P'  J^' 
for  the  time  being,  or  with  the  advice  and  consent  of  any  two  of  the  Vice-  2iSe  SI^  ** 
Chancellors,  may,  as  often  as  circumstances  require,  make  such  rules  con-  _ 

ceming  the  mode  of  proceeding  to  be  had  for  winding  up  a  company  in  the  J^^^  J^l^ 
Court  of  Chancery  as  may  from  time  to  time  seem  necessary,  but  until  such 
rules  are  made  the  general  practice  of  the  Court  of  Chancery,  including  the 
practice  hitherto  in  use  in  winding  up  companies,  shall,  so  far  as  the  same 
IS  applicable  and  not  inconsistent  with  this  act,  apply  to  all  proceedings 
for  winding  up  a  company. 


COUNTY  COURT  ORDER. 
1st  January^  1868. 

2.  The  general  order,  rules  and  forms  of  the  High  Court  of  Chancery  S5  ft  16  Yict.  e. 
regulating  the  mode  of  proceeding  under  "The  Companies  Act,  1862,"  *7. 
(2o  &  26  Vict  c  89,)  shall  be  the  order,  rules  and  forms  in  all  proceedings 
in  the  county  courts  for  the  winding  up  of  a  society  registered  under  **  The 
Industrial  and  Provident  Societies  Act,  1862,"  (25  &  26  Vict,  c  87,)  so  far 
as  the  same  are  applicable :  Provided  that,  where  it  shall  appear  to  the 
court  inconvenient  that  the  Bank  of  England  should  be  the  bank  used  for 
the  purposes  mentioned  in  the  order  and  rules,  it  shall  be  competent  for 
the  court  to  name  some  bank  to  be  used  in  lieu  of  the  Bank  of  England. 


Digitized  by  VjOOQIC 


666  Appendix, 


COMPANIES  ACT,  1862. 

ORDER  OF  COURT. 
Tuesday y  the  \Uh  day  of  November^  1862. 


The  Right  Homoeablb  Richaed  Baeon  Wbstbuet,  Lord  High  Cban. 
cellor  of  Great  Britain,  with  the  advice  and  consent  of  the  Rioht  Homob- 
able  Sie  John   Romillt,   Master  of  the  Rolls,   the  Honoeablb  the 

ViCE-CUAMCBLLOE  SlE   RiCRAED  ToRIN    KIMDEE8LBT,   the  UONOEABLB 

the  ViCE-CuANCBLLOR  SiR  JoBN  Stuart,  and  the  Honoeablb  the 
Vice-chancellor  Sie  William  Page  Wood,  Doth  hereby,  in  pursu. 
ance  and  execution  of  the  powers  given  by  the  statute  25th  and  26th  Vic- 
toria, chapter  89,  and  of  aJl  other  powers  and  authorities  enabling  him  in 
that  behalf,  Order  and  direct  in  manner  following  :— 

Petition  to  wind-up  Company. 

1.  Every  petition  for  the  winding-up  of  any  company  by  the  court,  or 
subject  to  the  supervision  of  the  court,  shall  be  intituled  "  lu  the  matter  of 
The  Companies  Act,  1862,**  and  of  the  company  to  which  such  petition 
shall  relate,  describing  the  company  in  ito  most  usual  style  or  firm. 

2.  Every  such  petition  shall  be  advertised  seven  clear  days  before  the 
hearing,  as  follows :-« 

(1.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall 
be  no  such  office,  then  whose  principal,  or  last  known  principal 

flace  of  business  is  or  was  situate  within  ten  miles  of  Lincoln's 
nn  Hall,  once  in  the  "London  Gazette/'  and  once  at  least  in 
two  London  daily  morning  newspapers. 
(2.)  In  the  case  of  any  other  company,  once  in  the  '*  London  Oaxette," 
and  once  at  least  in  two  local  newspapers  circulating  in  the  dis- 
trict where  such  registered  office,  or  principal,  or  last  known  prin- 
cipal  place  of  business,  as  the  case  may  be,  of  such  company  is 
or  was  situate. 
The  advertisement  shall  state  the  day  on  which  the  petition  was  presented, 
and  the  name  and  address  of  the  petitioner,  and  of  his  solicitor  and  London 
agent  (if  any). 

8.  Every  such  petition  shall,  unless  presented  by  the  company,  be  served 
at  the  registered  office,  if  any,  of  the  company,  and  if  Uo  registered  office, 
dien  at  the  principal,  or  last  known  principal,  place  of  business  of  the  com- 
pany, if  any  such  can  be  found,  upon  any  member,  officer  or  servant  of  the 
company  there,  or  in  case  no  such  member,  officer  or  servant  can  be  found 
there,  then  by  being  left  at  such  registered  office  or  principal  place  of  busi- 
ncM,  or  by  being  served  on  any  such  member  or  members  of  the  company 
as' the  court  may  direct;  and  every  petition  for  the  winding-up  of  a  com- 
pany subject  to  the  supervision  of  the  court,  shall  be  served  upon  the  liqui- 
dator (if  any)  appointed  for  the  purpose  of  winding-up  the  affairs  of  the 
company. 

4.  Every  petition  for  the  winding-up  of  any  company  by  the  court,  or 
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subject  to  the  supenrision  of  the  court,  shall  be  Terified  br  an  affidaTit 
refenring  thereto,  in  the  form  or  to  the  effect  set  forth  in  the  Form  No.  2  in 
^e  third  Schedule  hereto ;  such  affidarit  shall  be  made  by  the  petitioner, 
or  by  one  of  the  petitioners,  if  more  than  one,  or,  in  ease  the  petition  is 
presented  by  the  company,  by  some  director,  secretary,  or  other  principal 
officer  thereof;  and  shall  be  sworn  after  and  filed  within  four  days  after  the 

Setition  is  presented,  and  such  affidavit  shall  be  sufficient  jnrimd  facie  evi- 
ence  of  the  statements  in  the  petition. 

6,  Every  contributory  or  creditor  of  the  company  shall  be  entitled  to  be 
ftimished,  by  the  solicitor  to  the  petitioner,  with  a  copy  of  the  petition, 
within  twenty-four  hours  after  requirino;  the  same,  on  paying  at  the  rate  of 
fourpence  per  folio  of  seventy-two  words  for  such  copy. 

Order  to  wind-up  Company. 

6.  Every  order  for  the  winding-up  of  a  company  by  the  court,  or  subject 
to  its  supervision,  shall,  within  twelve  days  alter  the  date  thereof,  be  ad- 
vertised by  the  petitioner  once  in  the  "  London  Gazette/'  and  shall  be 
served  upon  such  persons  (if  any)  and  in  such  manner  as  the  court  may 
direct. 

7.  A  copy  of  every  order  for  winding«up  a  company,  certified  to  be  a 
true  copy  thereof  as  passed  and  entered,  shall  be  left  by  the  petitiooer  at 
the  chambers  of  the  judce,  within  ten  days  after  the  same  shall  have  been 
passed  and  entered ;  and  in  default  thereof  any  other  person  interested  in 
the  winding-up  may  leave  the  same,  and  the  judge  may,  if  he  thinks  fit, 
give  the  carriage  and  prosecution  of  the  order  to  such  person.  Upon  such 
copy  being  left  a  summons  shall  be  taken  out  to  proceeid  with  the  winding- 
up  of  die  company,  and  be  served  upon  all  parties  who  may  have  appeared 
upon  the  hearing  of  the  petition.  Upon  the  return  of  such  summons,  a 
time  shall,  if  the  judge  thinks  fit,  be  fixed  for  the  appointment  of  an  official 
liquidator,  and  for  the  proof  of  debts,  and  for  the  list  of  contributor! es  to  be 
brouffbt  in,  and  directions  may  be  given  as  to  advertisemenu  to  be  issued 
for  all  or  any  of  such  purposes,  and  generally  as  to  the  proceedings  and 
the  parties  to  attend  thereon.  The  proceedings  under  the  order  shall  be 
continued  by  adjournment,  and,  wnen  neccMary,  by  further  summons; 
and  any  such  direction  as  aforesaid  may  be  g^ven,  added  to,  or  varied,  at 
any  subsequent  time,  as  may  be  found  necessary. 

Official  Liquidator. 

8.  The  judge  may  appoint  a  person  to  the  office  of  official  liquidator, 
without  previous  adVertisement,  or  notice  to  any  party,  or  fix  a  time  and 
place  for  the  appointment  of  an  official  liquidator,  aiid  may  appoint  or  reject 
any  person  nominated  at  such  time  and  place,  and  appoint  any  person  not 
so  nominated, 

9«  When  a  time  and  place  are  fixed  for  the  appointment  of  an  official 
liquidator,  such  time  and  place  shall  be  advertised  in  such  manner  as  the 

i'udge  shall  direct,  so  that  the  first  or  only  advertisement  shall  be  pub- 
ished  within  fourteen  days  and  not  less  than  seven  days  before  the  day  so 
fixed. 

10.  Every  official  liquidator  shall  give  security  by  entering  into  a  re- 
cognizance with  two  or  more  sufficient  sureties,  in  such  sum  as  the  judge 
may  approve  t  and  the  judge  ma^,  if  he  shall  think  fit,  accept  the  security 
of  any  guarantee  society  established  by  charter  or  act  of  parliament  in 
England,  in  lieu  of  the  security  of  such  sureties  as  aforesaid,  or  of  any  of 
them. 

11.  The  official  liquidator  shall  be  appointed  by  order;  and,  unless  he 
shall  have  given  security,  a  time  shall  be  fixed  by  such  order  within  which 
he  is  to  do  BO ;  and  the  order  shall  fix  the  times  or  periods  at  which  the 
official  liquidator  is  to  leave  his  accounts  of  his  receipts  and  payments  at  the 
judge's  chambers,  and  shall  direct  that  all  moneys  to  be  received  shall  be 


Digitized  by  VjOOQIC 


€68  Appendix, 

paid  into  the  Bank  of  England,  immediately  after  tbe  receipt  thereof;  to 
the  account  of  the  official  liquidator  of  the  company,  ind  aa  ftooooot  duQ 
be  opened  there  accordingly ;  and  an  office  copy  of  the  order  diaU  be  lodgtd 
at  the  Bank  of  England. 

12.  When  an  official  liquidator  hai  given  security  pannuit  to  ^  <&• 
reciiona  in  the  order  appointing  him,  the  same  shall  be  certified  bj  the 
chief  clerk,  as  in  the  case  of  a  receiver  appointed  in  a  came  nlgeci  tt 
giving  security. 

IS.  The  official  liquidator  shall,  on  each  occasion  of  pamnghb  account, 
and  also  whensoever  the  judge  may  so  require,  satialy  die  judge  diat  bii 
sureties  are  living,  and  resident  in  Great  Britain,  and  have  not  been  ad- 
judged bankrupt  or  become  insolvent,  and  in  defouit  thereof  he  aoybe 
required  to  enter  into  fresh  security  within  such  time  as  shall  be  directtd. 

14.  Every  appointment  of  an  official  liquidator  shall  be  adverOM^io 
such  manner  as  the  judge  shall  direct,  immediately  after  he  has  bees  ap- 
pointed, and  has  given  security. 

15.  Where  it  is  desired  to  appoint  provisionally  an  official  liquidator,  n 
application  for  that  purpose  may,  at  any  time  after  the  presentatioo  d  tie 
petition  for  winding-up  the  company,  he  made  by  summons,  witbost  adver- 
tisement or  notice  to  any  person,  unless  the  judge  shall  otherviae  diect; 
and  such  provisional  official  liquidator  may,  if  the  judge  shall  think  fit,  be 
appointed  without  security. 

16.  In  case  of  the  death,  removal  or  resignation  of  an  official  tiqoiditor, 
another  shall  be  appointed  in  his  room,  in  the  same  manner  as  direcud  ia 
the  case  of  a  first  appointment,  and  the  proceedings  for  that  porpoie  niy 
be  taken  by  such  party  interest  as  may  be  authorised  by  the  judge  M 
uke  the  same. 

17.  The  official  liquidator  shall,  widi  all  convenient  speed  after  be  ii 
appointed,  proceed  to  make  up,  continue,  complete,  and  rectify  die  boob 
of  account  of  the  company ;  and  shall  provide  and  keep  such  boob  of 
account  as  sliall  be  necessarv,  or  as  the  judge  may  direct,  for  tbe  porpoea 
aforesaid,  and  for  showing  the  debts  and  credits  of  tbe  company,  iacladi^ 
a  ledger  which  shall  contain  the  separate  accounts  of  the  contiibirtariai 
and  in  which  every  contributory  shall  be  debited  from  time  to  time  witb  tbe 
amount  payable  by  him  in  respect  of  any  call  to  be  made  as  provided  bj 
the  said  act  and  these  rules. 

18.  The  official  liquidator  shall  be  allowed  in  hia  accounts,  or  odiervise 
paid,  such  salary  or  remuneration  as  the  judge  may  from  time  to  tioie 
direct,  including  any  necessary  employment  of  assistants  or  clerks  bycbe 
official  liquidator,  to  which  regard  shall  be  had ;  and  such  salary  or  rcns- 
neration  may  either  be  fixed  at  the  time  of  his  appointment,  or  at  any  tine 
thereafter,  as  the  judge  may  think  fit.  Every  aJlowance  of  such  nlary  « 
remuneration,  unless  made  at  the  time  of  his  appointment,  or  upon  paaifi| 
an  account,  shall  be  made  upon  application  for  ttiat  purpose  by  the  ofidd 
liquidator,  on  notice  to  sucn  persons  (if  any),  and  supported  by  so^  evi- 
dence as  the  judge  shall  require ;  nevertheless,  the  juoge  may  fitm  ti*'^ 
time  allow  any  sum  he  may  think  fit  to  the  official  liquidator,  on  accoonta 
the  salary  or  remuneration  to  be  thereafter  allowed. 

19.  The  accounts  of  the  official  liquidator  shall  be  left  at  die  JQ^'i 
chambers  at  the  times  directed  by  the  order  appointing  him.  and  at  sack 
other  times  as  may  fttnn  time  to  time  be  required  by  the  judge,  sod  nek 
accounts  shall,  upon  notice  to  such  parties  (if  any)  as  the  judge  shall  direct. 
be  passed  and  verified  in  the  same  manner  as  receiver's  accounts. 

Proof  of  Debts. 

20.  For  the  purpose  of  ascertaining  the  debts  and  claims  doe  froa  ^ 
comoany,  and  of  requiring  the  creditors  to  come  in  and  prove  tbeir  deko 
or  cuiims,  an  advertisement  shall  be  issued  at  such  time  as  the  judge  ibS 
direct ;  and  such  advertisement  shall  fix  a  time  fur  the  creditors  to  ani 
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their  names  and  addresses,  and  the  particulars  of  their  debts  or  claims,  and 
the  names  and  addresses  of  their  solicitors  (if  any)  to  the  official  liquidator, 
and  appoint  a  day  for  adjudicating  thereon. 

21.  The  creditors  need  not  attend  upon  the  abjudication,  nor  proTe  their 
debts  or  claims,  unless  they  are  required  to  do  so  by  notice  from  the  official 
liquidator;  but  upon  such  notice  being  giTen,  they  are  to  come  in  and 
prove  their  debts  or  claims  within  a  time  to  be  therein  specified. 

22.  The  official  liquidator  shall  investigate  the  debts  and  claims  sent  in 
to  him,  and  ascertain,  so  far  as  he  u  able,  which  of  such  debts  and  claims 
are  justly  due  from  the  company,  and  he  shall  make  out  and  leave  at  the 
chambers  of  the  judge  a  list  of  all  the  debts  and  claims  sent  in  to  him,  dis- 
tin^ishing  which  of  the  debts  and  claims,  or  parts  of  debts  and  claims  so 
clamied,  are  in  his  opinion  justly  due  and  proper  to  be  allowed  without 
further  evidence,  and  which  of  them,  in  his  opinion,  ought  to  be  proved  by 
the  creditors  \  and  he  shall  make  and  file,  prior  to  the  time  appointed  for 
adjudication,  an  affidavit  setting  forth  which  of  the  debts  and  claims  in  his 
opinion  are  justly  due  and  proper  to  be  allowed  without  further  evidence, 
and  stating  his  belief  that  such  debts  and  claims  are  justly  due  and  proper 
to  be  allowed,  and  the  reasons  for  such  belief. 

23.  At  the  time  appointed  for  adjudicating  upon  the  debts  and  claims,  or 
at  any  adjournment  thereof,  the  judge  may  either  allow  the  debts  and  claims 
upon  the  affidavit  of  the  official  liquidator,  or  may  require  the  same,  or  any 
of  them,  to  be  proved  by  the  claimants,  and  adjourn  the  adjudication  thereon 
to  a  time  to  be  then  fixed ;  and  the  official  liquidator  shall  give  notice  to  the 
creditors  whose  debts  or  claims  have  been  so  allowed,  of  such  allowance. 

24.  The  official  liquidator  shall  give  notice  to  the  creditors  whose  debts 
or  claims  have  not  been  allowed  upon  his  affidavit,  that  they  are  required 
to  come  in  and  prove  the  same  by  a  day  to  be  therein  named,  being  not  less 
tban  four  days  after  such  notice,  and  to  attend  at  a  time  to  be  therein  named, 
being  the  time  appointed  by  the  advertisement,  or  by  adjournment  (as  the 
case  may  be)  for  adjudicating  upon  such  debts  and  claims. 

25.  The  value  of  such  debu  and  claims  as  are  made  admissible  to  proof 
by  the  158th  section  of  the  said  act  shall,  so  far  as  is  possible,  be  estimated 
according  to  the  value  thereof  at  the  date  of  the  order  to  wind-up  the 
company. 

2o.  Interest  on  such  debts  and  claims  as  shall  be  allowed  shall  be  com- 
puted, as  to  such  of  them  as  carry  interest,  after  the  rate  they  respectively 
carry ;  any  creditor  whose  debt  or  claim  so  allowed  does  not  carry  interest 
shall  be  entitled  to  interest,  after  the  rate  of  £4  per  centum  per  annum, 
from  the  date  of  the  order  to  wind-up  the  company,  out  of  any  assets  which 
ma^  remain  after  satisfying  the  costs  of  the  winding-up,  the  debts  and 
claims  established,  and  the  interest  of  such  debts  and  cUims  as  by  law  carry 
interest. 

27.  Such  creditors  as  come  in  and  prove  their  debts  or  claims  pursuant 
to  notice  from  the  official  liquidator  shall  be  allowed  their  costs  of  proof, 
in  the  same  manner  as  in  the  case  of  debts  proved  in  a  cause. 

28.  The  result  of  the  adjudication  upon  debts  and  claims  shall  be  stated 
in  a  certificate  to  be  made  by  the  chief  clerk,  and  certificates  as  to  any  of 
such  debts  and  claims  may  be  made  from  time  to  time.  All  such  certifi- 
cates shall  state  whether  the  debu  or  claims  are  allowed  or  disallowed,  and 
whether  allowed  as  against  any  particular  assets,  or  in  any  other  qualified 
or  special  manner. 

List  of  Contributories. 

29.  The  official  liquidator  shall,  with  all  convenient  speed  after  his  ap- 
pointment, or  at  such  time  as  the  judge  shall  direct,  make  out  and  leave  at 
the  chambers  of  the  judge  a  list  of  the  contributories  of  the  company;  and 
such  list  shall  be  verified  by  the  affidavit  of  the  official  liquidator,  and  shall, 
so  far  as  is  practicable,  state  the  respective  addresses  of,  and  the  number  of 
shares  or  extent  of  interest  to  be  attributed  to,  each  such  contributory,  and 
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dtsdngniih  the  wttenX  cUsMt  <yf  contribaforMS.    Aad  tsdi  Kit  mm 
time  to  time,  bj  leaTe  ef  the  jodge,  be  varied  or  added  te  by  tbe 
liquidator. 

30.  Upon  the  lieC  of  cootribatoriee  beinf  left  at  the  fhambew  of  the 
jodf^e,  the  official  liquidator  thall  obtain  an  appointaMBt  for  dbe  jvdge  tm 
settle  the  aaine,  aod  fthall  |pve  notice  in  writing  of  loch  appointBent  to 
erery  person  included  in  such  list,  and  stating  in  what  character,  and  ier 
what  number  of  shares  or  interest  snck  fniwii  ia  tnelBded  hi  the  Ikt;  and, 
m  case  anr  Tariatios  er  addttioii  to  such  list  shall  at  aar  time  be  asads  bj 
the  c^&e^^  liquidator,  a  similar  notice  in  writing  shall  be  ^reo  to  erery 
person  to  whom  such  rariatioo  or  addition  applies.  All  such  notiees  shall 
be  senred  foor  clear  days  before  the  day  appointed  to  settle  soeh  lio,  or 
such  variation  or  addition. 

51.  The  result  of  the  settlement  of  the  Kst  of  eoDtribatoriea  shall  be 
stated  in  a  certificate  by  the  chief  clerk ;  and  eertifieates  asay  be  ouide  froa 
time  to  time  for  the  purpose  of  stating  the  result  of  stich  setdemeot  down 
to  any  particular  time,  or  as  to  any  partieolar  person,  or  stating  any  avia- 
tion of  the  list. 

Sales  of  Property. 

52.  Any  real  or  perMmal  property  belonging  to  the  company  may  be  sold 
with  the  approbation  of  the  judge,  in  the  same  manner  as  in  the  case  of  a 
sale  under  a  decree  or  order  of  the  court  in  a  suit,  or,  if  the  judge  shall  so 
direct,  by  the  official  liquidator ;  and  upon  any  such  sale  by  the  official 
liquidator,  the  conditions  or  contractt  of  sale  shall  be  settled  and  approved 
of  by  the  judge,  unless  he  shall  otherwise  direct ;  and  the  judge  nuy,  if  he 
thinks  fit,  direct  such  conditiotis  and  contracts,  and  the  abstract  of  &e  title 
to  the  property,  to  be  submitted  to  one  of  Ae  conTe3rancing  counsel  of  the 
court,  under  toe  2nd  of  the  Cotisolidated  General  Orders,  and  may,  on  any 
sale  by  public  auction,  fix  a  reterred  bidding;  and,  unless  on  account  oif 
the  small  amount  of  the  purchase-tnoneyt  or  other  cause,  it  shall,  baring 
regard  to  Uie  amount  of  the  security  given  bv  the  official  li^uidntcr,  be 
thought  proper  that  the  purchaae-mone3rs  AvX  be  paid  to  htm,  all  con- 
ditions and  contracts  v4  sale  shall  provide  that  the  ptnthase.inone3rs  shall 
be  paid  by  the  respective  purchasers  into  the  Bank  of  Englaad,  to  the 
account  of  the  official  liquidator  of  die  oompany. 

Calls. 

3S.  Evenr  application  to  the  judge  to  make  any  call  on  the  contHbotoriei, 
or  any  of  them,  for  any  purpose  authorized  by  the  said  act,  shall  be  made 
bj  fummotts,  stating  the  proposed  amount  of  such  call ;  and  such  summoBs 
shall  be  served,  four  clear  days  at  the  least  before  the  day  appointed  lor 
making  the  call,  on  every  contributory  proposed  to  be  included  m  such  c»ll ; 
or  if  the  judge  shall  so  direct,  notice  of  stich  intended  call  may  be  given  by 
advertisement. 

84.  When  any  order  for  a  call  has  been  made,  a  copy  thareof  shall  be 
fbrthwith  served  upon  each  of  the  contributories  included  in  such  call, 
together  with  a  notice  from  the  official  liquidator  specifying  the  amount  or 
balance  due  firom  such  contributory  (having  regard  to  the  provisions  of  tlie 
said  act)  in  respect  of  such  call ;  but  such  order  need  not  be  advertised 
unless,  for  any  special  reason,  the  judge  shall  so  direct. 

Z5,  At  the  time  of  making  an  order  for  a  call,  the  further  proceedings 
relating  thereto  shall  b^  adjourned  to  a  time  subsequent  to  the  day  ap- 
pointed for  the  payment  thereof,  and  afterwards  from  titne  to  time  so  long 
as  may  be  necessary ;  and  at  the  time  appointed  bv  any  such  adjournment^ 
or  upon  a  summons  to  enforce  payment  of  the  call,  duly  served,  and  upon 
proof  of  the  service  of  the  order  and  notice  of  the  amount  due,  and  non- 
payment,  an  order  may  be  made  for  such  of  the  contributories  who  have 
made  default,  or  of  such  of  them  against  whom  it  shall  be  thought  proper 
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to  make  rach  order,  to  pay  the  sum  which  by  such  former  order  and  notiee 
they  were  reapectiTely  required  to  pay,  or  any  leas  sum  which,  may  appear 
to  be  due  from  them  respectivelyi 

Payment  in  of  Moneys  and  Deposit  of  Securities. 

86.  If  any  official  liquidator  shall  not  pay  all  Uie  moneys  received  by  him 
into  the  Bank  of  England,  to  the  account  of  the  official  liauidator  of  the 
oompanvy  within  seven  days  next  after  the  receipt  thereof,  unless  the  judge 
shall  have  otherwise  directed,  such  official  liquiaator  shall  be  charged  in  bis 
account  with  ten  shilling's  for  every  lOOt,  and  a  proportionate  sum  for  any 
larger  amount,  retained  in  his  hands  beyond  such  period,  for  every  seven 
days  during  which  the  same  shall  have  been  so  retained,  and  the  judge 
may,  for  any  such  retention,  disallow  the  salary  or  remuneration  of  such 
official  liquidator. 

S7.  All  bills,  notes  and  other  securities  payable  to  the  company  or  t»  the 
official  liquidator  thereof  shall,  as  soon  as  they  shall  come  to  the  bands  of 
such  official  liquidator,  be  deposited  by  him  in  the  Bank  of  England  for  the 
purpose  of  being  presented  by  the  bank  for  acceptance  sod  payment,  or  for 
payment  only,  as  the  case  may  be. 

38.  All  orders  for  payment  of  calls,  balances  or  other  moneys  due  from 
any  contributory  or  other  person,  shall  direct  the  same  to  be  paid  into  the 
Bank  of  England,  to  the  account  of  the  official  liquidator  of  the  company, 
unless,  on  account  of  the  smallneta  of  the  amount  or  other  cause,  it  shall, 
having  regard  to  the  amount  of  the  security  given  by  the  official  liquidator, 
be  thought  proper  to  direct  payment  thereof  to  the  official  liquidator :  pro- 
vided that  where  any  such  order  has  been  made  directing  payment  of  a 
speci6c  sum  into  the  Bank  of  England,  in  case  it  shall  be  thought  proper 
for  the  purpose  of  enabling  the  official  liquidator  to  issue  execution  or  take 
other  proceedings  to  enforce  the  payment  thereof,  or  for  any  other  reason, 
an  order  may,  either  before  service  of  such  former  order,  or  after  the  time 
tfiereby  fixed  for  pajrment,  be  made,  without  notice,  for  payment  of  the 
same  sum  to  the  official  liquidator. 

89.  At  the  time  of  the  service  of  any  order  for  payment  into  the  Bank  of 
England,  the  official  liquidator  shall  give  to  the  party  served  a  notice,  to 
the  purport  or  effect  set  forth  in  Form  No.  40  in  the  third  schedule  hereto, 
for  the  purpose  of  informing  him  how  the  payment  is  to  be  made;  and 
before  the  time  fixed  for  such  payment  the  official  liquidator  shall  furnish 
the  cashier  of  the  Bank  of  England  with  a  certificate  to  the  purport  or  effect 
set  forth  in  Form  No.  41  in  the  third  schedule  hereto,  to  be  signed  by  such 
cashier  and  delivered  to  the  party  paying  in  the  money  therein  mentioned. 

40.  For  the  purpose  of  enforcing  any  order  for  payment  of  money  into 
Uie  Bank  of  England,  an  affidavit  of  the  official  liquidator  to  the  purport  or 
effect  set  forth  in  Form  No.  48  in  the  third  schedule  hereto  shall  be  sufficient 
evidence  of  the  non-payment  thereof. 

41.  All  moneys,  bills,  notes  and  other  securities  paid  and  delivered  into 
the  Bank  of  England  shall  be  placed  to  the  credit  of  the  account  bf  the 
official  liquidator  of  the  company,  and  orders  for  any  such  payment  and 
delivery  shall  direct  the  same  accordingly. 

Delivery  out  of  Securities,  and  Payment  out  and  Investment 
of  Moneys. 

42.  All  bills^  notes  and  other  securities  delivered  into  the  Bank  of  Eng- 
land shall  be  delivered  out  upon  a  request  signed  by  the  official  liquidator, 
and  countersigned  by  the  chief  clerk  of  the  judge ;  and  moneys  placed  to 
the  account  of  the  official  liquidator  shall  be  paid  out  upon  cheques  or  orders 
signed  by  the  official  liquidator  and  countersigned  by  the  chief  clerk  of  the 
judge. 

43.  All  or  any  part  of  the  money  for  the  time  being  standing  to  the  credit 
of  the  account  of  the  official  liquidator  at  the  Bank  of  England,  and  not 
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iromediiteW  required  for  the  porpocet  of  the  win^ng-iip,  may  be  invested 
in  the  purchtse  of  Bank  £i  per  Cent.  Annuities ;  Reduced  £Z  per  Ceac 
Annuitiet,  New  £S  per  Cent  Annuities,  or  New  £2 :  lO*.  per  Cent.  An- 
nuities, in  the  name  of  the  official  liquidator,  or  in  the  purchase  of  ezcbe^oer 
bills.  AU  such  investments  shall  be  made  by  the  Bank  of  England,  inwB 
a  request  signed  by  the  official  liquidator  and  countersigned  by  die  chief 
clerk  of  the  judge,  and  which  reauest  shall  be  a  sufficient  authority  far 
debiting  the  account  with  the  purchase- money;  and  audi  exchequer  bilk, 
and  in  case  of  an  exchange  thereof  any  new  exchequer  bills,  shall  be  retained 
by  or  deposited  with  the  Bank  of  England,  in  the  name  and  on  behalf  of  the 
official  liquidator ;  and  such  annuities  or  exchequer  bills  shall  not  afterwards 
be  sold  or  transferred  or  otherwise  dealt  with  except  upon  a  direction  for 
that  purpose,  signed  by  the  official  liquidator  and  countersigned  by  the 
chief  clerk  of  the  judge,  or  under  an  order  to  be  made  by  the  judge. 

44.  All  dividends  and  interest  to  accrue  due  upon  any  such  annuities 
shall  from  time  to  time  be  received  by  the  Bank  of  England,  under  a  power 
of  attorney  to  be  executed  by  the  official  liquidator,  and  placed  to  the  credit 
of  the  account  of  such  official  liquidator ;  and  such  of  the  exchequer  bills  as 
shall  from  time  to  time  be  in  course  of  payment  shall  be  delivered  by  the 
Bank  of  England  to  one  of  their  cashiers,  who  is  to  receive  the  interest  due 
thereon,  and  exchange  the  same  for  new  bills,  in  case  such  new  bills  are 
issued,  or  otherwise  to  receive  the  principal  and  interest  due  on  such  of  the 
said  bills  so  in  course  of  parent  as  cannot  be  exchanged,  and  pay  the  said 
interest,  or  principal  ana  interest,  as  the  ease  may  be,  into  the  Bank  of 
England  to  the  credit  of  die  account  of  the  official  liquidator  of  the  com- 
pany. 

Meetings  of  Creditors  or  Contribntories. 

45.  When  the  judge  shall  direct  a  meedng  of  the  creditors  or  contribn- 
tories of  the  company  to  be  summoned  under  the  9l8t  or  149th  section  of 
the  said  act,  the  official  liquidator  shall  give  notice  in  writing,  seven  clear 
days  before  the  day  appointed  for  such  meeting,  to  every  creditor  or  con- 
tributory, of  the  time  and  place  appointed  for  such  meeting  and  of  the  matter 
upon  which  the  judge  desires  to  ascertain  the  wishes  of  the  creditors  or 
contribntories ;  or,  if  the  judge  shall  so  direct,  such  notice  may  be  given  by 
advertisement,  in  which  case  the  object  of  the  meedng  need  not  be  stated, 
and  it  shall  not  be  necessary  to  inaert  such  advertisement  in  the  **  London 
Gazette." 

46.  The  votes  of  the  creditors  or  contribntories  of  the  company  at  any 
meedng  summoned  by  the  direction  of  the  judge  maybe  given  either 
personally  or  by  proxy ;  but  no  creditor  shall  appoint  a  proinr  who  is  not  a 
creditor  of  the  company  whose  debt  or  claim  has  been  allowed,  and  no 
contributory  shall  appoint  a  proxy  who  is  not  a  contributory  off  the  com- 
pany. 

47.  The  direcdon  of  the  judge  for  anv  meedng  of  creditors  or  contribn- 
tories under  die  91st  or  149th  secdon  of  the  said  act,  and  the  appointment 
of  a  person  to  act  as  chairman  of  any  such  meedng,  shall  be  tesdfied  by  a 
memorandum  signed  by  the  chief  clerk  of  the  judge. 

Direction  or  Sanction  of  the  Judge. 

48.  The  sanction  of  the  judge  to  the  drawing,  accepdng,  making  and 
endorsing  of  any  bill  of  exchange  or  promissory  note  by  any  official  liqui- 
dator, shall  be  tesdfied  by  a  memorandum  on  such  bill  of  exchange  or  pro- 
missory note,  signed  by  the  chief  clerk  of  the  judge. 

49.  Every  applicadon  for  the  sanction  of  the  judge  to  a  compromise  with 
any  contribute^  or  other  parson  indebted  to  the  company  shall  be  supported 
by  the  affidavit  of  the  official  liquidator  that  he  has  investigated  the  affairs 
of  such  contributory  or  person,  and  stadiig  his  belief  that  the  proposed  com- 
promise will  be  beneficial  to  the  company,  and  his  reasons  for  such  belief; 
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and  the  tanction  of  the  judf^e  thereto  shall  be  testified  by  a  memorandutn, 
signed  by  the  chief  clerk  of  the  judge,  on  the  agreement  of  compromise, 
unless  any  party  shall  desire  to  appeal  from  the  decision  of  the  judge,  in 
which  case  an  order  shall  be  drnwn  up  for  that  purpose. 

50.  Ilie  direction  or  sanction  of  the  judge  for  any  other  proceeding  or 
act  to  be  taken  or  done  by  the  official  liquidator  shall  be  obtained  upon 
summons,  and  an  order  shall  be  drawn  up  thereon,  unless  the  judge  shall 
otherwise  direct. 

Applications  to  the  Court  or  Judge  under  sects.  137,  138,  141, 
167  and  168  of  the  Act. 

51.  Every  application  under  the  187th,  138th  or  141st  section  of  the  said 
act  shall  be  made  by  petition  or  motion,  or  if  the  judge  shall  so  direct,  by 
summons  at  chambers;  and  every  application  under  the  167th  or  168th 
section  of  the  said  act  shall  be  made  by  petition. 

Orders. 

52.  All  orders  made  in  chambers  shall  be  drawn  up  in  chambers,  unlets 
specially  directed  to  be  drawn  up  by  the  registrar,  and  shall  be  entered  in 
the  same  manner,  and  in  the  same  office,  as  other  orders  made  in  chambera. 

Advertisements. 

58.  When  an  advertisement  is  required  for  any  purpose,  except  where 
otherwise  directed  by  these  rules,  the  advertisement  shall  be  inserted  once 
in  the  **  London  Gazette/'  and  in  such  other  newspaper  or  newspapers,  and 
for  such  number  of  timet  as  may  be  directed.  The  judge  may,  in  such 
cases  as  he  shall  think  fit,  dispense  with  any  advertisement  required  by  these 
rules. 

Admission  of  Documents. 

54.  Any  party  to  any  proceeding  in  court  or  chambers  relating  to  the 
winding-up  of  a  company  may,  by  notice  in  writing  in  the  form  No.  6,  in 
schedule  (N )  to  the  Consolidated  General  Orders,  or  to  the  like  effect,  call 
on  any  other  party  thereto  competent  to  admit  the  same,  to  admit  any  docu- 
ment, saving  all  just  exceptions ;  and  in  case  of  refusal  or  neglect  so  to 
adroit,  the  costs  of  proving  such  document  shall  be  paid  by  the  party  so 
refusing  or  neglecting,  unless  the  judge  shall  be  of  opinion  that  the  refusal 
to  admit  was  reasonable ;  and  no  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  shall  have  been  given,  except  in  cases  where  the 
omission  to  give  such  notice  has  been,  in  the  opinion  of  the  taxing  master, 
a  saving  of  expense. 

Affidavits. 

56.  Where  an  order  shall  have  been  made  for  the  winding-up  of  any 
company,  any  person  intending  to  use  any  affidavit  in  any  proceeding  under 
such  order  shall  file  the  same  in  the  Record  and  Writ  Clerk's  Olfice,  and 
give  notice  thereof  to  the  official  liquidator.  The  person,  other  than  the 
official  liquidator,  filing  the  affidavit  shall  not  be  required  to  take  an  office 
copy  thereof,  but  an  office  copy  thereof  shall  be  taken  by  the  official  liqui- 
dator, and  he  shall  produce  the  same  at  the  hearing  of  any  application  or 
proceeding  upon  which  it  is  intended  to  be  used,  unless  the  judge  shall 
otherwise  direct. 

Certificate  of  Chief  Clerk. 

56,  The  48th,  49th,  50th,  51st,  52nd  and  55th  rules  of  the  85th  of  the 
Consolidated  General  Orders  shall  apply  to  all  certificates  of  the  chief  clerk 
P.V*  X  X 
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Ml  the  matter  of  the  windipg-ap  of  any  eompany :  nevertficleH,  ccmficaia 
on  paanng  the  official  liqutoiitor's  accounts  may  be  a|iprofed  aai  sigiied  hj 
the  judge  without  delay,  and  upon  heing  so  sif^ied,  shall  be  filed  aod  larth- 
with  acted  upon. 

Register  and  File  of  Proceedings. 

57.  A  register  shall  be  kept  of  all  proceedings  in  the  jiidge*a  ehamhcn, 
in  each  matter,  in  the  same  manner  as  required  by  the  57tli  Role  of  the  3^ 
of  the  Consolidated  General  Orders,  and  no  documents  or  prooeedim^  are 
to  be  filed  in  the  judge's  chambers,  unless  the  judge  shall  otherwise  dvect. 

58.  All  orders,  exhibits,  admissions,  memorandanu  and  office  c^es  of 
affidavits,  examinations,  depositions  and  certificates,  and  all  other  documents 
relating  to  the  winding-up  of  any  company,  shall  be  filed  by  the  official 
Kquidator,  as  far  as  may  be,  in  one  continuous  file,  and  aach  file  sbdl  be 
kept  l^  him,  or  otherwise,  as  the  judge  may  from  thne  to  time  dneet. 
Every  contributory  of  the  company,  and  every  creditor  thereof  whose  debt 
or  claim  has  been  allowed,  shall  be  entitled,  at  all  reasonable  times,  to  in- 
spect such  file  free  of  charge,  and,  at  his  own  expense,  to  take  copies  or 
extracts  from  any  of  the  documents  comprised  therein,  or  to  be  fumisbed 
with  such  copies  or  extracts  at  a  rate  not  exceeding  three-balfjpcDee  per 
folio  of  seventy-two  words ;  and  such  file  shall  be  produced  id  covt,  m 
befiH«  the  judge,  and  otherwise,  as  occasion  may  require. 

Provisional  Official  Liquidators. 

69,  All  the  above  rules  relating  to  official  liquidators  shall,  to  6r  as  tbe 
same  are  applicable,  and  subject  to  the  directions  of  the  judge  in  each  case, 
apply  to  provisional  official  liquidators. 

Attendance  and  Appearance  of  Parties. 

60.  Every  person,  for  the  time  being,  on  the  list  of  contributories  of  the 
company,  left  at  the  chambers  of  the  judge  by  the  official  liquidator,  and 
every  person  having  a  debt  or  claim  against  the  company,  allowed  by  ^ 
judge,  shall  be  at  liberty,  at  his  own  expense,  to  attend  the  proeeedi^ 
before  the  judge,  and  shall  be  entitled,  upon  payment  of  the  costs  < 
thereby,  to  have  notice  of  all  such  proceedings  as  he  shall  by  wria 
desire  to  have  notice  of;  but  if  the  judge  shall  be  of  opinion  that  the  s 
ance  of  any  such  person  upon  any  proceeding  has  occsMoned  any  addtti 
costs  which  ought  not  to  be  borne  by  the  funds  of  the  company,  he  may 
direct  such  costs,  or  a  gross  sum  in  lieu  thereof^  to  be  paid  by  such  pccsso ; 
and  such  person  shall  not  be  eiuitled  to  attend  any  furtlier  proceedings  aatil 
he  has  paid  the  same. 

61.  The  judge  may  from  time  to  time  appoint  any  one  or  more  of  the 
contributories  or  creditors,  as  he  thinks  fit,  to  represent  before  himf  at  ihc 
expense  of  the  company,  all  or  any  class  of  the  contributories  or  creditcrs, 
upon  any  question  as  to  a  compromise  with  any  of  the  contribntorin  or 
creditors,  or  in  and  about  any  other  proceedings  before  him  relating  to  the 
windinff-up  of  the  company,  and  may  remove  the  person  or  persons  so  ap- 
pointed. In  case  more  than  one  person  shall  be  so  appointedt  they  shaS 
unite  in  employing  the  same  solicitor  to  represent  them. 

62.  No  contributory  or  creditor  shall  be  entitled  to  attend  any  prooeedin|;t 
at  the  chambers  of  the  judge,  unlessand  until  he  has  entered  in  a  book  t« 
be  kept  there  for  that  purpose  his  name  and  address,  aiui  the  name  sod 
address  of  his  solicitor  (if  any),  and  upon  any  change  of  his  address  or  of 
his  solicitor,  his  new  address,  and  the  name  and  address  of  bb  new  solictor. 

Services  of  Summonses,  Notices,  &c. 

63.  Services  upon  contributories  and  creditors  diall  be  effected  (except 
vheo  personal  service  is  required)  by  sending  the  notice,  or  a  cc^y  of  like 
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suromoM  or  order  or  other  proceeding,  through  the  post  in  a  pre-paid  letter, 
addrened  to  the  solicitor  ot  the  party  to  ba  served  (if  any)  or  otherwise  to 
the  party  himself  at  the  address  entered  or  last  entered  pursuant  to  the  pre- 
ceding rule;  or  if  no  such  entry  has  been  made,  then,  if  a  contributorv,  to 
his  last  known  address  or  place  of  abode ;  and  if  a  creditor,  to  the  address 
given  by  him,  pursuant  to  the  foregoing  rule  20 ;  and  such  notice,  or  copy 
summons,  order  or  other  proceeding,  shall  be  considered  as  served  at  tne 
time  the  same  ought  to  be  delivered  in  the  due  course  of  delivery  by  the 
post-office,  and  notwithstanding  the  same  may  be  returned  by  the  post- 
office. 

64.  No  service  under  these  rules  shall  be  deemed  invalid  by  reason  that 
the  chrbtian  name  or  any  of  the  christian  names  of  the  person  on  whom 
service  is  sought  to  be  made  has  been  omitted,  or  designated  by  initial 
letters,  in  the  list  of  contributories,  or  in  the  summons,  order,  notice  or 
other  document  wherein  the  name  of  sOch  contributory  or  creditor  is  con- 
tained, provided  the  judge  is  satisfied  that  such  service  is  in  other  respects 
sufficient. 

Termination  of  Winding-up. 

65.  Upon  the  termination  of  the  proceedings  in  chambers  for  the  winding- 
up  of  any  company,  a  balance  sheet  shall  be  brought  in  by  the  official 
liquidator  of  his  receipts  and  payments,  and  verified  by  his  affidavit ;  and 
the  official  liquidator  shall  pass  his  final  account,  and  the  balance  (if  any) 
due  thereon  shall  be  certified.  And  upon  payment  of  such  balance,  in  such 
manner  as  the  court  or  judge  shall  direct,  the  recognizance  entered  into  by 
the  official  liquidator  and  hi»  sureties  may  be  vacated. 

66.  When  the  official  liquidator  has  passed  his  final  account,  and  the 
balance  (if  anv)  certified  to  be  due  thereon  has  been  paid  in  such  manner 
as  the  judge  shall  direct,  a  certificate  shall  be  made  by  the  chief  clerk,  that 
the  afi*air8  of  the  company  have  been  completely  wound  up ;  and  in  case  the 
company  has  not  been  already  dissolved,  the  official  liquidator  shall,  imme- 
diately after  such  certificate  has  become  binding,  ajiply  to  the  judge  for  as 
order  that  the  company  be  dissolved  from  the  date  ot  such  order. 

67.  When  the  proceedings  for  winding-up  any  company  have  been  oom- 
pleted,  the  file  of  proceedings,  and  the  book  containing  the  official  liquidator's 
acoount,  shall  be  deposited  in  the  Record  and  Writ  Clerks'  Office. 

Duties  of  Solicitor  of  Official  Liquidator. 

68.  The  solicitor  of  the  official  liquidator  shall  conduct  all  such  proceed- 
ings aa  are  ordinarily  conducted  by  solicitors  of  the  court ;  and  where  the 
attendance  of  his  solicitor  is  required  on  any  proceeding  in  court  or  cham- 
bers, the  official  liquidator  need  not  attend  in  person,  except  in  cases  where 
his  presence  is  necessary  in  addition  to  that  of  his  solicitor,  or  the  judge 
shall  direct  him  to  attend. 

Forms. 

69.  The  forms  set  forth  or  referred  to  in  the  third  schedule  to  these  orders, 
with  the  variations  as  the  circumstances  of  each  case  require,  may  be  used 
for  the  respective  purposes  mentioned  in  such  schedule. 

Fees  of  Court  and  Fees  to  Counsel,  &c.    (See  next  page,) 

Taxation  of  Costs. 

72.  Where  an  order  is  made  in  court  or  chambers  for  payment  of  any 
costs,  the  order  shall  direct  the  taxation  thereof  by  the  Using  master; 
except  in  cases  where  a  gross  sum  in  lieu  of  taxed  costs  is  fixed  by  the 
order,  in  accordance  with  the  87th  rule  of  the  40th  of  the  Consolidated 
General  Orders. 

X  x2 
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Obbeb  hj  Commissioners  of  Treasniy  mider  *'  The  Companies 
Act,  1867,"  regulating  Fees  to  Officers. 

Registrars'  Fees. 

For  eTcry  tommons OSO 

For  every  order         050 

For  every  office  copy  of  order  050 

For  every  advertisement      ••         ..         ••         ••         ••         ..100 

For  every  certificate •         ..         ..OfO 

For  filing  every  affidavit  or  statement  oo  affirmation,  declaration, 

or  attestation  upon  honor..         ..         ••         ••         ••         ..016 

For  every  sitting  by  the  registrar 0  10    0 

When  the  sitting  is  longer  than  an  hour,  then  for  every  additional 

hour  or  part  thereof         ••         ..070 

High  Baili£&'  Fees. 
Sane  feet  for  service  and  execution  as  in  equitable  mattars. 


Fees  to  Counsel  and  Attorneys  under  *'  The  Companies 
Act,  1867." 

Attomevt  shall  be  entitled  to  charge  and  be  allowed  in  proceedings  under 
**  The  Industrial  and  Provident  Societies  Act,  1862,"  and  in  proceedii^ 
transferred  to  a  county  court  under  **  The  Companies  Act,  1867."  the  same 
costs  and  charges  as  they  would  be  allowed  in  the  Court  of  Chancery, 
except  that  where  the  amount  of  the  subscribed  capital  of  the  society  or 
company  shall  not  exceed  2,000t,  they  shall  be  allowed  such  costs  and 
charges  according  to  the  lower  scale  authorized  by  the  second  rule  of  the 
88th  Consolidated  General  Orders  of  the  Court  of  Chancery.* 

*  This  scale  was  ftamed  under  Met.  iS  of  the  above  set,  SO  ft  SI  Vict.  e.  ISl. 
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No.  1.  Advertisement  of  Petition.     [Rule  2.] 

In  tbe  matter  of  the  Industrial  ProTident  Societies  Act,  1862;  and  of 
the  company. 

Notice  is  hereby  giTen,  that  a  petition  for  the  winding-up  of  the  above- 
named  company  by  the  county  court  of  holdeo  at  [or  subject 
to  the  supervision  of  the  court]  was,  on  the  day  of  186  »  pre- 
sented  to  the  said  court  by  the  said  company  lar  by  A.  B.,  of  a  creoitor 
(or  contributory)  of  the  said  company,  or  at  the  ease  wwj/  6#].  And  that 
the  said  petition  is  directed  to  be  beard  before  the  court  on  die  day 
of  186  ;  and  any  creditor  or  contributory  of  the  said  company 
desirous  to  oppose  the  making  of  any  order  for  the  winding-up  of  the  said 
company  under  the  above  act  should  appear  at  the  time  or  hearing  by 
himself  or  his  counsel  for  that  purpose ;  and  a  copy  of  the  petition  will  be 
furnished  to  any  creditor  or  contributory  of  the  said  company  reqidring  the 
same,  by  the  undersigned,  on  payment  for  the  same. 

C.  and  D.,  of  &c  [agents  for  £.  and  F.,  of  &c.] 


No.  2.  Affidavit  yerifjing  Petition.    [Rule  4.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c 
I,  A.  Bn  of  8rc.,  make  oath  and  say,  that  such  of  the  statements  in  the 
petition  now  produced  and  shown  to  roe,  and  marked  with  tbe  letter  A,  as 
relate  to  my  own  acts  and  deeds  are  true,  and  such  of  the  said  statements 
as  relate  to  the  acts  and  deeds  of  any  other  person  or  persons,  I  believe  to 
be  true. 

Sworn,  &c 


No.  8.  Order  for  Winding-up  by  the  Court     [25  &  26  Vict 

c.  89,  88.  81,  82.] 
In  the  county  court  of  holden  at 

In  the  matter,  &e. 
Upon  the  petition  of  the  above-named  company  {or  A.  B.,  of  ftc,  a  cre- 
ditor {fir  contributory)  of  the  above-named  company]  on  the  day  of 
186  ,  prewired  unto  this  court,  and  upon  hearing  counsel  for  the 
petitioner,  and  for  and  upon  reading  the  said  petition,  an  affidavit 
of  (the  said  petitioner)  filed,  &c.,  verifying  the  said  petition,  an  affidavit  of 
L.  M.,  filed  the              day  of              186    ,  the  *'  London  Gazette**  of  the 

day  of  the  "  "  newspaper  of  the  day  of 

ItftUr  any  oihmr  poipert]  each  containing  an  advertisement  of  the  said  petition 
[tnttr  any  othn  nidtneo],  this  court  doth  order  that  the  said  company 

be  wound  up  by  this  court,  under  the  provisions  of  the  Industrial  and  Fro« 
vident  Societies  Act,  1862. 

•  Tbsss  Ibcmshavs  btsn  sltarcd  fior  ass  in  a  eoimty  eooxt. 
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No.  4.  Order  for  Winding-up^  subject  to  SoperyisloiL.  [25  &  26 

Vict  c  89,  ss.  147,  148.J 
In  Um  county  court  of  holden  at 

In  the  matter,  &c. 
Upon  the  petidon*  &e^  tbif  coort  dotb  order,  that  die  Tofamtary  wui£ag« 
up  of  the  said  company  be  continued,  but  subject  to  tbe  snpcrmifl 

or  this  court ;  and  any  of  the  proceedings  under  the  said  voluntary  viodiag* 
up  may  be  adopted  as  the  court  shall  think  fit.  And  the  creditors,  conoi* 
butories,  and  liquidators  of  the  nid  company,  and  all  other  pcnool  iateicfied, 
are  to  be  at  liberty  to  apply  to  the  court  as  there  may  be  occasioiL 


No,  5.  Advertisement  of  Order  to  Wind-up.    [Rule  6.] 
In  lb«  cnunty  court  of  holden  at 

In  the  matter,  fire 
By  an  order  made  by  this  court  in  the  above  matter,  dated  die         ^7 
of  186     ,  on  the  petition  of  the  above-named  company  [or  A.  B^  of 

]  it  was  ordered  that,  &c  [om  in  order\. 
C.  D.,  of  &C., 

Solicitors  for  the  said  Petidooff. 


No.  6.  Advertisement  of  Time  and  Place  fixed  for  the  Ap- 
pointment of  Olfioial  Liquidator*    [Rule  9.} 
In  the  county  court  of  holden  at 

In  the  matter,  frc 
Notice  is  hereby  pven,  that  this  court  has  fixed  die  dsv  of 

186    ,  at  o'clock  in  the  noon,  as  the  time  and  plice  ftrihe 

appointment  of  an  official  liquidator  of  the  above-named  cocnpanj. 

G.  Hnrtgistw. 


No.  7.  Proposal  for  Appointment  of  Official  Liquidator  (mi4 

Suiedee)  where  Form  No.  6  has  been  israed. 
In  the  county  court  of  holden  at  • 

In  the  matter,  &c. 
We,  the  undersigned  contributories  of  the  above-nuDed  ooaspsay  ftr  tkf 
number  of  shares  placed  opposite  our  respective  names,  hereby  P'^P^fJ 
Mr.  W.  T.,  of  &c,  public  accountant,  to  be  the  olticial  liqaidstor  of  tbeoil 
company  [and  H.  Nn  of  &&,  and  J.  P.,  of  &c.,  to  be  his  sureties]. 
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No.  8.  Order  appointing  an  Official  Liquidator.  [Rules  10,  II.] 

lo  the  county  court  of  holden  at  oo  the  day 

of  186    . 

In  the  matter,  &c. 
.   Upon  the  application,  fire,  and  upon  reading,  &o.,  the  judge  doth  hereby 
Appoint  R.  P.  H.,  of  &c.,  official  liquidator  of  the  above-named  company. 
ijfitcwrUy  hat  not  been  ghtem  add^  And  it  is  ordered,  that  the  laid  R.  P.  H . 
do,  on  or  before  the  day  of  next,  give  security  to  be  approved 

of  by  the  judge.]    And  it  is  ordered,  that  R.  P.  H.  do,  on  the  day  of 

and  day  of  186    ,  and  the  same  days  in  each  succeeding 

vear,  leave  his  accounts  at  the  office  of  the  registrar  of  this  court.  And  it 
18  ordered,  that  all  moneys  to  be  received  by  the  said  R.  P.  H.  be  paid  by 
him  into  the  [here  name  bank'],  to  the  credit  of  the  account  of  the  official 
liquidator  of  the  said  company,  within  seven  days  after  the  receipt  thereof 
[/«  earn  two  or  more  official  Ik^nidtUon  are  appointed  add,  And  the  said  judge 
doth  declare  that  the  following  acts,  required  or  authorized  by  the  abova 
statute  to  be  done  by  the  official  liquidator,  may  be  done  by  either  (or  any 
one,  or  two)  of  the  official  liquidators  hereby  appointed;  that  is  to  say,  (^- 
scribe  the  acts) ;  and  that  all  other  acts  so  required  or  authorized  to  be  done 
be  done  by  both  (or  all)  the  official  liquidators  hereby  appointed.] 


No.  9.  Order  appointing  a  Provisional  Official  Liquidator. 
[Rules  10,  11,  15,  59.] 
In  the  county  court  of  holden  at  on  the  day 

of  186    • 

In  the  matter,  &c. 
Upon  the  application,  &C.,  and  upon  reading,  &c.,  the  judge  doth  hereby 
appoint  R.  P.  H.,  of  &c.,  provisionally,  official  liquidator  of  the  above- 
named  company  [if  security  dispensed  with  add,  without  security ;  or  \f 
security  is  to  be  given,  add  directions  as  to  security,  accounts,  and  payment,  as 
in  Form  No,  8].  And  the  said  judge  doth  hereby  limit  and  restrict  the 
powers  of  the  said  R.  P.  H.,  as  such  provisional  official  liquidator,  to  the 
following  acts;  that  is  to  say,  [describe  the  acts  which  the  provisional  qffieial 
Uquidaior  is  to  be  authorized  <e  do]. 


No.  10.  Recognizance  of  the  Official  Liqmdator  and  Sureties. 
[Rule  10.] 
In  the  county  court  of  holden  at  • 

8  4  R.  P.  H.,  of  &c.  W.  B.,  of  &c.,  and  T.  P.,  of  &c,  personally 

^•9     a   tppearing,  do  acknowledge  themselves,  and  every  of  them  doth 
•^SjjTS    acknowledge  himself,  to  owe  to  the  judge  of  the  said  court  the 
.    "Z^^  respective  sums  of  lawful  money  of  Great  Britain  set  opposite 
•8^  S    &    to  their  respective  names  in  the  schedule  hereto,  to  be  paid  to 
fS^^         the  said  judge,  or  his  executor  or  administrator :  and  in  default 


i  S  "S  o^  payment  of  the  said  sums,  the  said  R.  P.  H.,  W.  B.,  and  T.  P., 
S  k3  are  willing  and  do  a^ee,  and  every  of  them  is  willing  and  doth 
Jio  agree  for  himself,  his  heirs,  executors,  and  administrators,  by 
**  ^  these  presents,  that  the  said  sums  shall  be  levied,  recovered, 

and  received  of  and  from  them  and  every  of  them,  and  of  and 
firom  all  and  singular  the  manors,  messuages,  lands,  tenements, 
and  hereditaments,  goods  and  chattels,  of  them  and  every  of 
them,  wheresoever  the  same  shall  be  found.  Witness  our  Sove- 
reign Lady  Victoria,  by  the  grace  of  God,  of  the  United  King* 
dom  of  Great  Britain  and  Ireland  Queen,  defender  of  the 
faith,  and  so  forth,  at  this  court,  the  day  of  186    . 

Whereas,  in  the  matter  of  &c.  [take  title  from  order  to  wind-up]  the  judge 
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of  thb  court  bat,  by  an  order  dated  tbe  day  of  186 

tbe  said  R.  P.  H.  official  liquidator  of  tbe  aaid  company,  and  bat*  ibatty 
directed  bim  to  give  tecurity,  to  be  approved  of  by  die  taid  jodge  [w,  m 
CM*  tke  Mcmrihf  prteedeM  the  witr  appoimtiwg,  hat  approved  of  tbe  taid 
R.  P.  H.  at  a  proper  person  to  be  appointed  official  liquidator  of  tbe  taid 
company,  upon  hit  Riving  security].  And  whereat  tbe  aaid  judge  bat  ap- 
proved of  the  taid  W.  B.  and  T.  P.  to  be  turetiea  for  tbe  taid  R.  P.  H.  ia 
the  amounts  tet  opposite  to  their  respective  names  in  tbe  schedule  bereftiH 
and  hat  alto  approved  of  the  above-written  recognixance,  with  tbe  uadcr- 
written  condition,  at  a  proper  tecurity  to  be  entered  into  by  tbe  taid 
R.  P.  H.,  W.  B.,  and  T.  P.,  pursuant  to  the  taid  order:  and  in  tesdmeoy 
of  tuch  approbation  the  registrar  of  the  court  hath  tiRned  an  aOowance  ia 
the  margin  hereof:  Now  the  condition  of  the  above- written  rea^ratuDce 
it  tuch,  that  if  the  taid  R.  P.  U.,  hit  execntort  or  adminittratott,  or  any  of 
them,  do  and  thall  duly  account  for  what  the  taid  R.  P.  H.  shall  receive, 
or  become  liable  to  pay,  at  official  liquidator  of  the  aaid  conpaoy  at  sadi 
periods  and  in  such  manner  as  tbe  said  judge  shall  appoint,  and  pay  the 
same  aa  the  said  judge  hath  [by  the  said  order]  directed,  or  diall  bernfter 
direct,  then  the  above  recognizance  to  be  void,  otherwise  to  remain  in  fiifl 
force  and  virtue. 

The  Schedule  above  referred  to. 

R.  P.  H Thousand  pounds. 

W.  B.  . .         • .         . .         Thoutand  pounds. 

T.  P.  ^— ^^-  Thoutand  pouodt. 

Taken  and  acknowledged  by  the  above-named  R.  P.  H.,  ftc  ftc 


No.  11.  Affidavit  of  Sureties.     [Rule  10.] 
In  the  county  court  of  bolden  at 

In  the  matter,  &c. 
We,  W.  B.,  of  &c,  and  T.  P.,  of  &&,  severally  maka  oath  and  ay  as 
Ibllowt : — 

1.  I,  the  raid  W.  B.,  for  mytelf,  tay  that  I  am  worth  iht  aum  of  £ 

of  lawful  money  of  Great  Britain,  over  and  above  what  it  sofficieiit  for  tbe 
payment  of  all  my  just  debts  and  liabilitiet. 

2.  And  I,  the  taid  T.  P.,  for  mytelf,  tay  that  I  am  worth  die  taai  of 


£  of  &C.  l<u  afroee]. 


Sworn.  &c. 


No.  12.  Sanction  of  Appointment  of  Solicitor  to  Official  liqni- 
dator,  and  Appointment     [25  &  26  Vict,  c  89,  a.  97.] 

In  the  county  court  of  bolden  at  on  the  day  of 

186    . 
In  the  matter,  &e. 
The  judge  of  thit  court  tanctions  the  official  liquidator  appmntiag  s 
solicitor,  to  assist  him  in  the  performance  of  his  duties. 

G.  H.,  registrar. 

I  hereby  appoint  Messrs.  C.  and  D.,  of  kc^  to  be  my  solicitors  in  tkii 
matter. 

Dated  this  day  of  18d    . 

R.  P.  H.,  official  liqutdator. 
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No.  13.  Order  for  Payment  of  Monejr  or  Delivery  of  Books, 
&e.y  to  Official  Liquidator.  [25  &  26  Vict.  c.  89,  ss.  100, 
101.] 

In  the  county  court  of  holden  at  on  the  day  of 

186  . 
In  the  matter,  &c« 
Upon  the  application  of,  &c,  and,  on  reading,  &c.,  it  ia  ordered,  that 
A.  B.,  of  &c.,  do,  within  four  dayi  after  service  hereof,  pay  to  [or  deliver, 
convey,  surrender  or  transfer  to  or  into  the  hands  of]  R.  P.  H.,  the  official 
liquidator  of  the  raid  company,  at  the  office  of  the  said  R.  P.  H.,  situate  at 
&C.,  the  sum  of  £  heing  the  amount  of  debt  appearing  to  be  due  from 

the  said  A.  B.  on  his  account  with  the  company  [or  any  sum  or  balance, 
books,  papers,  estate  or  effects,  or  $ptcificaHy  deteribe  tkt  propertjf]  now 
being  in  the  hands  of  the  said  A.  B.,  and  to  which  the  said  company  ia 
prtmi/ack  entitled  [or  oiherwiu,  at  tke  cast  may  be]. 


No.  14.  Direction  to  open  Account  at  the  Bank  of  England  or 
some  other  Bank.     [Rules  11,  32,  36—44.] 

In  the  county  court  of  holden  at  on  the  day  of 

186    . 
In  the  matter,  &c 
To  the  Governor  and  Company  of  the  Bank  of  England  [or  Messra. 

Gentlemen, 

An  order,  dated  the  day  of  186    ,  having  been  made  in  the 

above  matter  by  this  court  for  winding-up  the  above-named  company  by 
this  court,  under  the  provisions  of  the  said  act,  and  R.  P.  H.,  of 
having  by  order  dated  the  day  of  186    ,  been  appointed  the 

official   liquidator  of  the  said  company.  You  are  requested  to  open  an 
account,  to  be  entitled.  **The  Account  of  the  Official  Liquidator  of  the 
Company,"  in  your  books,  pursuant  to  the  said  act. 

All  cheques  drawn  upon  such  account  must  be  signed  bv  the  official 
liquidator,  whose  signature  ia  attached  hereto,  and  countersigned  by  the 
registrar  of  the  said  court,  whose  signature  is  also  attached  hereto. 

I  am.  Gentlemen, 

Your  most  obedient  servant, 

O.  U.,  registrar. 
Signaiuret. 
R.  P.  H.,  official  liquidator,. 
G.  W.,  registrar  of  the  court. 


No.  15.  AdTertiflement  of  Appointment  of  Official  Liquidator. 

[Rule  14.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 
The  judge  of  the  above  court  has,  by  an  order  dated  the  day  of 

186    ,  assisted  by  R.  P.  H..  of  to  be  official  liquidator  of  tba 

above-named  company. 

Dated  this  day  of  186    • 

G.  Bi^  registrar. 
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Kb.  16.  AdTertiBeiiient  tor  Creditors.     [Role  20.] 
In  tbfl  matter,  &c. 
The  crediton  of  die  aboTe-ouned  company  are  reqoiFed,  on  or  before 
the  day  of  186    ,  to  tend  their  names  aod  addreaaea^  and  the 

partknlars  of  their  debts  or  claims,  and  the  names  and  addresses  of  ihe^ 
solicitors,  if  any,  to  R.  P.  H.,  of  the  official  liquidator  of  the  tud 

company,  and,  if  so  required  by  notice  in  writing  from  the  said  official 
liquidator,  are  by  their  solicitors  to  oome  in  and  prove  their  said  debcs  or 
claims,  at  the  court,  at  such  6me  as  shall  be  specHied  in  such  ootke,  or  m 
defsuh  thereof  they  will  be  excluded  firom  the  benefit  of  any  disuibutioa 
made  before  such  debts  are  proved. 

'  day,  the  day  of  180    ,  at  o'clock  in  the         noon, 

is  appointed  for  a  sitting  of  the  court  for  the  hearing  and  a^udicating  upon 
the  debts  and  claims. 

Dated  this  day  of  186    . 

G.  H.,  1     ' 


Ko.  17.  Affidavit  of  Official  Liquidator  as  to  Debts  and  Claims. 

[Rule  22.] 
In  the  county  court  of  bolden  at 

In  the  mauer,  fro. 
I,  IL  P.  H.,  of  &C.,  the  official  liquidator  of  the  aboTe^oamcd  coBpasy, 
make  oath  and  aay  as  follows : — 

1.  I  hare,  in  the  paper  writing  now  produced  and  shosm  to  me,  snd 
marked  with  the  letter  A,  set  forth  a  list  of  all  the  debts  and  claims  the 
particulars  of  which  have  been  sent  in  to  me  by  persons  making  daias 
upon,  or  claiming  to  be  creditors  of  the  said  company,  pursuant  to  the  ad- 
vertisement issued  in  that  behalf,  dated  the  day  of  186  ;  and 
the  names  and  addresses  of  the  persons  by  whom  such  claims  are  saade. 

2.  I  have  investigated  the  said  debts  and  claims,  and  examined  the  same 
with  the  books  and  documents  of  the  said  company,  in  order  to  ascertaia, 
■o  far  as  I  am  able,  which  of  such  debts  and  claims  sre  justly  due  from  the 
said  company :  and  I  have,  in  the  first  part  of  the  said  list,  set  forth  sach 
of  the  said  debts  and  claims,  or  parts  thereof,  as,  in  my  opinion,  are  jufdy 
due  from  the  said  company,  and  proper  to  be  allowed  without  fnrrber  eri- 
dence ;  and  I  have,  in  the  sixth  column  of  the  said  tint  part  of  the  said 
list,  set  forth  the  amounts  proper  to  be  allowed  in  respect  of  audi  debts  snd 
claims;  and  1  believe  that  such  amounts  respectively  are  justly  due  and 
proper  to  be  allowed ;  and  I  have,  in  the  seventh  column  of  the  said  fine 
part  of  the  said  list,  stated  my  reasons  for  such  belief. 

8.  I  have,  in  the  secoad  part  of  the  said  list,  set  forth  such  of  the  said 
debts  and  dainu  aa  in  my  opinion  ought  to  be  proved  by  the  respective 
creditors. 

Sworn,  &C. 
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No.  18.  Exhibit  referred  to  in  Affldayit  No.  17. 

A. 

In  the  matter,  &c 
List  of  debts  and  claims  of  which  the  particulars  have  been  tent  in  to 
the  official  liqaidator. 

This  paper  writing,  marked  A,  was  produced  and 
shown  to  R.  P.  H.,  and  is  the  same  as  is  re- 
lerred  to  in  his    affidavit,  sworn  before  me 

this  ^tS^  ^^^    * 

W.  Ot  ous» 

Fir*t  Port.— Debts  and  Claims  proper  to  be  allowed  without  further 
Evidence. 


■Ul? 

|7aniMof 
Cit«tton. 

AddTMMt 

sndDe^ 
terlptiooi. 

Partioiilan 

of  Debt  or 

Claim. 

Amount 
Glalmod. 

Amoant 
aUowed. 

beltoftbftt 
Amoontt  an 

£i.d. 

£  :  d. 

Stewd  Pari.^De\}tM  and  Claims  which  ought  to  be  Proved  by  the 
Creditors. 


Sertal 
No. 

Hsmoof 
Creditors. 

DeMTiptkmt. 

Pwtleiilart  of 
Debt  or  Claim. 

Amoant  Qabntd. 

£    t.    d. 

No.  19.  Notice  to  Creditor  of  Allowance  of  Debt.    [Rnle  28.] 

In  the  matter,  &c  [Place  and  date.] 

8ir» 

The  debt  claimed  by  you  in  this  matter  has  been  allowed  bv  the 
judge  at  the  sum  of  £  .  Iff  part  omly  ailowtd  add.  If  you  claun  to 

nave  a  larger  sum  allowed,  you  are  hereby  required  to  come  in  and  prove 
the  Amber  amount  claimed,  ^c,  at  in  ngxt  Form,} 

I  am,  &c 

R.  P.  H.,  official  liquidator. 
To  Mr.  P.  R. 
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No.  20.  Notioe  to  Creditors  to  come  in  and  prore  tlieir  DeUi. 
[Rule  24.] 

In  the  county  court  of  holden  at 

In  the  matter,  Sec, 
You  are  hereby  required  to  come  in  and  prove  the  debt  daioMd  hy  yoa 
against  the  above-named  company,  by  filing  your  affidavit,  and  gtviqg 
notice  thereof  to  me,  on  or  before  the  day  of  next,  ami  yea 

arc  to  attend  by  your  solicitor  at  the  court  to  be  held  on  tlia  day  of 

186    ,  at  o'clock  in  the  noon,  being  the  time  af^poiBtcd 

for  hearinif  and  abjudicating  upon  the  daim. 
Dated  this  day  of  186    . 

R.  P.  H^  official  linddaier. 
To  Mr.  8.  T. 


No.  21.  Affidavit  of  Creditor,  in  proof  of  Debt.     [Buia  24.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 
I,  S.  T.,  of  itc,  make  oath  and  say  as  follows :— > 

1.  The  above-named  company  was,  on  the  day  of  186  , 
the  date  of  the  order  for  winding* up  the  same,  and  still  ia  justly  and  troly 
indebted  to  me  in  the  sum  of  £  for  &c.  [deteribe  tksrtiff  thg  maimn  ^ 
iU  dthU  nmd  tthibit  amff  ieettrity  for  it ;  md  iu  the  cmae  tf  m.  trmdg  dehi  •xkAit 
a  hiU  rf  parcels,  and  mr{fy  ike  retuoitabtenest  ^  the  ehargte,  aa  «■  ftemag  a 
debi  in  a  mi*/]. 

2.  1  have  not,  nor  hath,  nor  have  any  person  or  persons  by  ray  ordcr«  sr 
to  my  knowledge  or  belief,  for  my  use  received  the  said  sum  of  JS  or 
any  part  thereof,  or  any  security  or  satisfaction  for  the  same  or  any  part 
thereof,  [if  any  seeuritg  add,  except  the  said  (de«crl&t  the  aeemnt§)  I 
before  mentioned  or  referred  to]. 

Sworn,  &c. 


No.  22.  Certificate  of  Registrar  as  to  Debts  and  Cbums. 
[Rule  28.] 
Id  the  county  court  of  holden  at  • 

In  the  matter,  frc 
In  pursuance  of  the  directions  given  to  me  b^  the  judge  of  this  court,  I 
hereby  certify  that  the  result  of  the  adjudication  upon  debts  and  daioa 
against  the  above-named  company,  brought  in  pursuant  Co  the  advertise- 
ment issued  in  that  behalf,  dated  the  day  of*  186  ,  ao  far  ss 
such  adjudication  has  up  to  the  date  of  this  certificate  been  proceeded  wkk, 
is  as  follows :— > 

The  debts  and  claims  which  have  been  allowed  are  set  forth  io  the  first 
Schedule  hereto,  and.  with  the  interest  thereon  and  costs  mentioocd  in  the 
said  Schedule,  are  due  to  the  persons  therein  named,  and  amount  aiiogedMr 
to£ 

I  have  in  the  first  part  of  the  said  Schedule  set  forth  soch  of  the  ssid 
debts  and  claims  as  carry  interest,  and  the  interest  thereon  has  been  com* 
puted  after  the  rate  they  respectively  cairy  down  to  tha  date  of  dns  cer* 
tificate. 

I  have  in  the  seoond  part  of  the  said  Schedule  set  forth  audi  of  the  ssii 
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debta  and  claims  as  do  not  carry  interest,  and  the  interest  thereon  has  been 
computed  at  the  rate  of  £^  per  cent,  per  annum,  from  the  day  of 

186    ,  being  the  date  of  the  said  order  to  wind-up  the  company,  down  to 
the  date  of  this  certificate.  , 

The  claims  set  forth  in  the  second  Schedule  hereto  have  been  brought  in 
by  the  persons  therein  named,  and  have  been  disallowed. 

The  evidence  produced,  &o. 

The  First  Schedule  above  referred  to. 
Fint  Pari. — Debts  and  Claims  which  carry  Interest 


685 


No. 

Names 

of 

Creditor!. 

AddressM  and  Detcrip- 
tlont. 

Partienlan  of 
Debt. 

Total  dot. 

1 

J.L. 

29        Street, 

Stationer. 

Principal       .. 

Interest  at  £        per 
cent  per  annum  (less 
property  Tax),  from 

186  ,  to  the  date  of 
this  Certificate.. 

Costs  of  Proof 

On  Bill   of  Ex. 
change,  dated,  &c. 

£ 

£ 
£ 

£M.d. 

Total  first  Part..  £ 

Second  Part.^Dehta  and  Claims  which  do  not  carry  Interest 


No. 

Names 

of 

Credhora. 

DeftcriptioDi. 

Partlcolan  of 
Debts. 

Interest  on 

Principal 

(lets  Property 

Tax). 

Total 
due. 

40 

W.P. 

15         Street, 
Coal  Merchant 

Principal  ..         .. 

Costs  of  Proof    . . 

Add 
Total  fiirst 

Goods  sold 

£50    0    0 

2   0    0 

£  «.    d. 

2    0    0    i 

£s.  d. 
54  0  0 

Totals  ..  £ 
Total  first 
and  second 

Part  ....  £ 
Parts ....  £ 
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ThC   SBCOVD   ScHBMTLB   ABOTB  &SFSB.ftS1>   TO. 


Ma 

Kama  of 
CrtdhocB. 

AddrMMtand 

Pwtlealnsar 

CUias. 

Dstedtfaii  dsjof 


186 


G«  H^  TCguttxttm 


No.  23.  Notice  to  Creditor  to  attend  to  reoeiTe  Debt. 
[Role  28.] 

In  die  matter,  &c. 
Sir, 
Upoo  applkmtioQ  at  mj  office.  No.    ,  Street,  MiddleKZ«  od  or  after 

die  iDitant,  between  the  boun  of  ten  and  four  o'clock,  joa  maj 

receive  a  cheque  for  the  amount  of  your  debt*  allowed  in  tfaia  matav  at 
under: — 

Principal £ 

Interest £ 

CoetaofProof £ 

Total    £ 

If  JOQ  cannot  attend  penonally,  die  cheque  will  be  delivered  to  jour 
order,  upon  jour  filling  up  and  signing  the  subjoined  form. 

The  bills  or  securidet  (if  any)  held  by  you  must  be  produoed  at  die  time 
of  such  applicatioiu 

Dated  this  day  of  186    . 

I  am,  ftc, 

R.  P.  H.,  official  liqvidator. 
To  Mr.  S.  T. 

[P9rm  rfOrier.l 
Sb, 
Please  to  deliver  to  W.  IL  the  cheque  for  £  referred  to  ia  ^ 

above  letter  as  payable  to  me. 

8.T., 

Creator. 
To  Mr.  R.  P.  H.,^ 
official  liquidator  of  the  I 

company.  J 
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No.  24.  Affidavit  in  Support  of  List  of  Contributories. 
[Rule  29.] 

In  the  county  coart  of  holden  at'  • 

In  the  matter,  £cc. 
I,  R.  P.  H.,  of  &&,  the  official  liquidator  of  the  ahove-xiamed  company, 
make  oath  and  say  as  follows : — 

1.  The  paper  writing  now  produced  and  shown  to  me,  and  marked  with 
the  letter  A,  contains  a  list  of  the  contributories  of  the  said  company,  made 
out  by  me  from  the  books  and  papers  of  the  said  company,  together  with 
their  respective  addresses,  and  the  number  of  shares  [or  extent  of  interest] 
to  be  attributed  to  each ;  and  such  list  is,  to  the  best  of  my  knowledge, 
information  and  belief,  a  true  and  accurate  list  of  the  contributories  of  the 
said  company,  so  far  as  I  have  been  able  to  make  out  and  ascertain  the 
same. 

2.  I  have,  in  the  first  part  of  the  said  list  marked  A,  distinguished  the 
persons  who  are  contributories  in  their  own  right. 

3.  I  have,  in  the  second  part  of  the  said  list  marked  A,  distinguished 
the  persons  who  are  contributories  as  being  representatives  of,  or  being 
liable  to  the  debts  of,  others. 

Sworn,  occ. 


No.  25.  List  of  Contributories  referred  to  in  Form  No.  24. 

A. 

In  the  matter,  &c 
This  list  of  contributories,  marked  A,  was  produced  and  shown  to  R.  P.  H., 
and  is  the  same  list  of  connributories  as  it  referred  to  in  his  affidavit  sworn 
before  me  this  day  of  186    • 

W.  B.,  &c. 

Fint  Part — Contributories  in  their  own  Right 


Serial 
No. 

Naaw. 

Addreia. 

Detcrlptioo. 

In  what 
Character 
Included. 

No.  of  Shares 

Tor  extent 
of  Interest]. 

Second  Part, — Contributories  as  being  Representatives  of,  or  liable  to  the 
Debts  o^  others. 


Serial 
No. 

Name. 

Addrest. 

DeMription. 

In  what 
Character 
included. 

No.  of  Sham 

lor  extent  of 

Intere»tj. 
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No.  26.  Notice  to  Contributories  of  Appointment  to  set^  Dit 

of  ContribatorieB.     [Rule  30.] 
In  the  coanry  court  of  holdcn  at 

In  the  matter,  &e. 
The  judge  of  the  above  court  has  appointed  a  comt  to  be  bdd  on  tbe 
dity  of  1S6     ,  at  of  the  clock  in  the  ooob,  to 

•ettle  the  list  of  the  contributories  of  the  above-named  company,  made  out 
and  left  at  the  office  of  the  «aid  court  by  the  official  liquidator  of  tbe  aid 
company,  and  you  are  included  in  such  liitt  in  the  character,  lod  for  tbe 
number  of  sharrs  [or  extent  of  interest]  stated  below ;  and  if  no  Hiflieieot 
cause  is  shown  by  you  to  the  contrary  at  the  time  and  place  aforeaid,  tkc 
list  will  be  settled  by  the  said  judge,  including  you  therein. 
Dated  this  day  of  186    . 

R.  P.  H.,  official  liqmditK 
To  Mr.  A.  B.  [and  tol 
Mr.  C.  D.,  his  solicitor].  J 


Neon 
List. 

Nama. 

▲ddl«M. 

Description. 

1 
Tnvhst      KoefShntl 
Character   '  [vezmtof 
included,    i    Interns}.    , 

1 

No.  27.  Affidavit  of  Service  of  Notice.     [Rule  30.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c 
I,  W.  S.,  of  &C.,  clerk  to  Messrs.  C  and  D.,  of  frc,  the  solidton  of  tfe 
official  liquidator  of  the  abo^e-named  company,  make  oath  and  vj  m 
follows  :— 

1.  The  first  six  columns  of  the  schedule  now  produced  and  shown  to  ae. 
and  marked  with  the  letter  A,  contain  a  true  copy  of  the  list  of  eomnba- 
tories  of  the  said  company,  made  out  and  left  at  the  office  of  the  couit  bf 
the  said  official  liquidator,  on  the  day  of  186  » and  novos 
the  file  of  proceedings  of  the  said  company,  as  I  know  from  hsriiifr  on  ^ 

day  of  186     ,  exatnined  and  compared  the  aaid  schedoievith 

the  said  list;  and  I  have,  in  the  seventh  column  of  the  said  scbcdak 
marked  A,  set  forth  the  names  and  addresses  of  the  solicitors  who  hsrt 
entered  appearances  for  any  of  the  contributories  named  in  the  said  K^ 

2.  I  did  on  the  day  of  186  ,  in  tbe  manner  b«f«iniftff 
mentioned,  serve  a  true  copy  of  the  notice  now  produced  and  diown  to  oe, 
and  marked  B,  upon  each  of  the  respective  persons  whose  names,  address 
and  descriptions  appear  in  the  second,  third  and  fourth  columns  of  tbe  aid 
schedule  marked  A,  except  that  in  the  tabular  form  at  the  foot  of  wci 
copies  respectively  I  inserted  the  number  on  list,  name,  addren^  descrip- 
tion, in  what  character  included,  and  number  of  shares,  [or  extent  of  iste- 
rest]  of  the  per^on  on  whom  such  copy  of  the  said  notice  was  stfved,  in  tbe 
same  words  and  figures  as  the  same  particulars  are  set  forth  in  ^  i^ 
schedule  marked  A. 

8.  I  served  the  said  respective  copies  of  the  said  notice,  by  pnttiiif  n^ 
copies  respectively,  duly  addressed  to  such  persoiu  respectively  or  tbrir 
solicitors,  according  to  their  respective  names  and  addresses  apptarisf  ii 
the  said  schedule  marked  A,  and  with  the  proper  posuge-stamps  aisc' 
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thertto  as  prqiaid  letters,  into  the  poit-office  receiving-bonte,  No. 

Street,  in  the  county  of  ,  between  the  hours  of  and 

of  the  clock  in  the  noon  of  the  said  day  of 

Sworn,  Arc. 
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No.  28.  The  Schedule  referred  to  m  Form  No.  27. 

A. 

In  the  matter,  &c. 
This  schedule  marked  A  was  produced  and  shown  to  W.  S.,  and  is  the 
same  schedule  as  is  referred  to  in  his  affidavit  sworn  before  roe  this 
day  of  186    . 

W.  B.,  &c. 


1. 

2 

< 

4. 

1 

5. 

Ill 

if  So 

a 

6. 

Namber  of 
Bhareii  [or  ex- 
tent of 
InterMtj. 

r. 

Names  and  AddresMt  of  Solldtort 
who  have  entered  appearances, 
and  been  served  with  a  copy  of 
the  notice  referred  to  In  the  affl- 
davit  of  W.  8.,  to   which  thU 
Schedule  is  an  exliibit. 

• 

No.  29.  Supplemental  List  of  Contributories,  and  Affidavit  in 

Support    [Rule  29.] 
In  the  county  court  of  holden  at 

In  the  matter,  he 

I,  R.  P.  H.,  of  &C.,  the  official  liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows  : — 

1.  Since  leaving  at  the  office  of  the  court  the  list  of  the  contributories  in 
this  matter,  on  the  day  of  186  ,  it  has  come  to  mv  knowledge 
that  the  several  persons  whose  names  are  set  forth  in  the  supplemental  list 
of  contributories  now  produced  and  shown  to  me,  and  marked  with  the 
letter  B,  are  or  have  been  holders  of  shares  in  [or  members  of]  the  said 
company,  and  to  the  best  of  my  judgment,  information  and  belief,  such  per- 
sons are  contributories  of  the  said  company. 

2.  The  said  supplemental  list  marked  R  contains  the  names  of  such 

fiersons,  together  vvith  their  respective  addresses  and  the  number  of  shares 
or  extent  of  interest]  to  be  attributed  to  each;  and  such  list  is,  to  the  best 
of  my  knowledge,  information  and  belief,  true  and  accurate. 

8.  I  have,  in  the  first  part  of  the  said  li«t  marked  R,  distinguished  such 
of  the  said  persons  as  are  contributories  in  their  own  right. 

4.  1  have,  in  the  second  part  of  the  said  list  marked  B,  distinguished 
such  of  the  said  persons  as  are  contributories  as  being  represenutives  of  or 
being  liable  to  the  debts  of  others. 

Sworn,  8ro. 


P.K. 


T  Y 
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No.  30.  Supplemental  List  of  Contribatories  referred  to  in 
Form  No.  29. 

B. 

In  the  matter,  £cc. 
Thit  luppleroental  list  of  contribatories  mirked  B  was  produced  aad 
shown  to  tL  P.  H.,  and  is  the  same  sopplemental  list  of  contrUmtoncs  as  b 
referred  to  in  his  affidavit,  sworn  hefbre  me  this  day  of  186    . 

W.  B^&e. 

'Sorm.^The  tmppkwunUtl  list  is  to  be  WMds  oaf  In  l*t  samse  fsrm  m  tig 
origimal  list,  Fsrm  No.  2& 


No.  31.  Certificate  of  Registrar  of  Set^emeat  of  the  List  of 
Ck^ntiibutories.     [Rule  31.] 
In  Ae  county  court  o^  itdden  at 

In  the  nattfr,  ftc 

In  ptiPBDee  of  the  directions  given  to  me  by  the  judge  of  the  above 
emvt,  I  hereby  certify  that  the  result  of  the  settlement  of  &e  list  of  cxoiri- 
Ivtories  of  the  above-named  company,  made  out  and  left  at  the  ofiee  of 
the  said  court  by  the  official  liquidator  of  the  said  company  oo  the 
day  of  186    ,  pursuant  to  the  above  statute  and  the  general  orders  of 

the  court  in  that  behalf,  so  far  as  the  said  list  has  been  settled  up  to  the 
date  of  this  certificate,  is  as  follows : — 

1.  The  several  persons  whose  names  are  set  forth  in  the  aeoood  cohraa 
of  the  first  schedule  hereto  ha«re  been  included  in  the  said  list  of  cootribo- 
tones  as  contributories  of  the  said  company  in  respect  of  the  number  of 
shares  for  extent  of  interest]  set  opposite  the  names  of  such  contributories 
respectively  in  the  said  schedule. 

I  have,  in  the  first  part  of  the  said  schedule,  distinguished  such  of  the 
said  several  persons  included  in  the  said  list  as  are  contributories  in  ^eff 
own  right 

I  have,  in  the  second  part  of  die  said  schedule,  distinguished  such  of  the 
said  several  persons  included  in  the  said  list  ss  are  contributories  as  bring 
representatives  of,  or  being  liable  to  the  debts  of,  others. 

2.  The  several  persons  whose  names  are  set  forth  in  the  aeoood  coloma 
of  the  second  schedtile  hereto  have  been  excluded  from  the  list  of  cootribo- 
tories. 

8.  I  have,  in  the  sevendi  column  of  the  said  first  and  secood  scbediileB» 
set  forth,  opposite  the  name  of  each  of  the  said  several  persons  respectively, 
the  date  when  such  person  was  included  in  or  excluded  firom  die  said  list 
of  contributories* 

The  evidence  produced,  te;. 

The  First  Scbeoulm  above  rbpbrreo  to. 
First  Part, — Contributories  in  their  own  right 


Serial 
No.  In 
List. 

Name. 

Addiess. 

DeM»lp. 
tion. 

In  what 
Charscter 
included. 

No.  of 
Shares  [or 
extant  of 
Interest]. 

Dattvhen 
Utt. 

• 

f 
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S«rU] 
No.  In 
List. 

Name. 

Addmi. 

Detorip- 
tion. 

In  what 
Chtrmetor 
inclnded. 

No.  of 
Shares  lor 
extent  of 
Interest]. 

Date  when 

included  In  the 

hUt, 

The  Second  Schedule  above  rbpbrred  to. 


Serial 
No.  in 
LUt. 

Name. 

Address. 

Descrip- 
tion. 

In  what 
Character 
proposed 

to  be 
inclnded. 

No.  of 
Shares  [or 
extent  of 
Interest]. 

Date  when 

excluded  ftom 

the  List. 

Dated  this 

Approved  the 
of  186 


day  of 


186 


O.  H.,  registrar. 


No.  82.  Order  on  Application  to  vary  List     [Rule  29.] 

In  the  county  court  of  holden  at  on  the  day  of 

186  . 
In  the  matter,  &c 
.  Upon  the  application  of  W.  N.  to  review  the  list  of  contributories  of  the 
said  company,  in  respect  of  the  inclusion  of  the  said  W.  N.  therein,  and 
that  his  name  may  be  excluded  therefrom  :  It  is  ordered,  that  the  name  of 
the  said  W.  N.  be  excluded  from  the  said  list  of  contributories  [or  the  judge 
doth  not  think  fit  to  make  any  order  on  the  said  application,  except  that 
the  said  W.  N.  do  pay  to  R.  P.  H.,  the  official  liquioator  of  the  saia  com- 
pany, his  costs  of  tnis  application,  to  be  taxed  by  the  registrar  in  case  the 
parties  differ]. 


No.  33.  Affidavit  of  Official  Liquidator  in  support  of  Proposal 

for  Call.    [Rule  33.] 
In  the  county  court  of  holden  at  • 

In  the  matter,  &c. 
I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows  :— 

1.  I  have,  in  the  schedule  now  produced  and  shown  me,  and  marked  with 
the  letter  A,  set  forth  a  statement,  showing  the  amount  due  in  respect  of 
the  debts  allowed  against  the  said  company,  and  the  estimated  amount  of 

Y  y2 
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iStkt  eottt,  charges  and  eiqf>eiiaes  of  and  incidental  to  the  wiodii^-np  €be 
a&iri  thereof,  and  which  several  amounti  form  in  the  aggregate  the  aam 
of  it  or  thereaboata. 

2.  I  have  also  in  the  said  schedule  set  forth  a  atateraent  of  the  aaaets  m 
band  bclonginir  to  the  aaid  company,  amounting  to  the  sum  of  £  sad 

no  more.  There  are  no  other  ataets  belonging  to  the  said  company,  except 
the  amounts  due  from  certain  of  the  contributories  of  the  saitd  compaaj, 
and,  to  the  best  of  my  information  and  belief,  it  will  be  impoautue  to 
realize  in  respect  of  the  said  amounu  more  than  the  sum  of  it  cr 

thereabouts. 

8.  It  appears  by  the  registrar's  certificate, dated  the         day  of         IS6   • 
that  peraons  have  been  settled  on  the  list  of  contributories  of  the 

said  company,  in  respect  of  the  total  number  of  riiares. 

4w  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  ef  dM 
said  company,  and  of  paying  the  costs,  charges,  and  expenses  of  and  iad- 
dental  to  the  winding-up  the  affairs  thereof,  I  believe  the  sum  of  £ 
will  be  required,  in  addition  to  the  amount  of  the  assets  of  the  said  compsay 
mentioned  in  the  said  schedule  A,  and  the  said  sum  of  £ 

6.  In  order  to  provide  the  said  sum  of  it  »  it  ia  neeessary  to  mdEe 

a  call  upon  the  several  persons  who  have  been  settled  on  the  li^  of  coa- 
tributories  as  before  mentioned,  and  having  regard  to  the  probabilRy  that 
some  of  such  contributories  will  partly  or  wholly  fail  to  pay  the  amount  ef 
such  call,  I  believe  that  for  the  purpose  of  realizing  the  amooot  requifed  as 
before  mentioned,  it  is  necessary  that  a  call  of  £  per  share  should  be 

nuuia. 

Sworn,  ftc. 


No.  34.  Summons  for  intended  CalL     [Rule  33.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 
Let  all  panics  concerned  attend  at  this  court  on  day,  the  day 

of  186    »  at  of  the  clock  in  the  noon,  on  the  beariag  oi 

an  application  on  the  part  of  the  official  liquidator  of  the  above-naned 
company,  that  a  call  to  the  amount  of  £  per  share  may  be  maM  oa 

all  the  contributories  [or^  if  v^ton  any  particular  clatt,  tpaetfy  the  mme]  of 
the  said  company. 

Registrar. 

This  summons  was  taken  out  by  A.  6t  B.,  of  ,  in  die  coaaty  of 

,  solicitors  for  the  official  liquidator. 

To  Mr.  A.  B.,  of  &c.,  a  contributory  of  the  said  ) 
company  proposed  to  be  included  in  the  said  call.  | 


No.  35.  Advertisement  of  intended  Call.     [Rule  33.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 
Notice  is  herebv  given,  that  the  judge  of  the  above  court  has  appobtcd 
the  day  of  ,  186     ,  at  o'clock  in  the  nooa,  i» 

make  a  call  on  all  the  contributories  of  the  said  company,  {^r^  ike  em 
may  be]^  and  that  the  official  liquidator  of  the  said  company  proposes  dtit 
such  call  shall  be  for  £  per  share.    All  persons  interested  are  eodtktf 

to  attend  at  such  day,  hour,  and  place,  to  offer  objections  to  such  eaSL 
Dated  this  day  of  186    . 

G.  H.,  icgisQv. 
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No.  36.  General  Order  for  a  Call.     [Rule  84.] 

In  the  county  court  of  holdeo  at  on  the  day  of 

186    . 
In  the  matter,  &c. 
Upon  the  application  of  the  official  liquidator  of  the  above-named  com- 
pany, and  upon  reading  two  orders,  dated  the  day  of  186    « 
and  the            day  of           186    ,  the  registrar's  certificate,  dated  the 
day  of              186    ,  an  affidavit  of  the  said  official  liquidator,  died 
186    ,  and  the  exhibit  marked  A,  therein  referred  to,  and  an  affidavit  of 
filed              186    :  It  is  ordered,  that  a  call  of             pounds  per 
share  be  made  on  all  the  contributories  of  the  said  company  [or  at  tht  cast 
may  he\.    And  it  is  ordered,  that  each  such  contributory  do,  on  or  before 
the            day  of            186     ,  pay  into  the  [here  name  bank]  to  the  account 
of  the  official  liquidator  of  the               company,  the  amount  which  will  be 
due  firom  him  or  her  in  respect  of  such  call. 


No.  87.  Notice  to  be  served  with  the  General  Order  for  a  CalL 

[Rule  34.] 
In  the  county  court  of  holden  at  • 

In  the  matter,  &c. 

The  amount  due  from  you,  A.  B.,  in  respect  of  the  call  made  b^  the 
above  [or  within]  order  is  the  sum  of  £  which  sum  is  to  be  paid  by 

you  into  the  [here  name  hank"]  to  the  account  mentioned  in  the  said  order. 
You  can  pay  the  same  in  person,  or  through  a  banker  or  agent ;  but  this 
notice  and  copy  must  be  produced  at  the  bank  upon  such  payment,  and  the 
cashier  of  the  bank  will,  upon  receiving  the  same,  deliver  to  you  a  certificate 
of  the  payment  in,  numbered  ,  signed  by  the  said  cashier.    In  order 

to  prevent  proceedings  being  taken  against  you  for  non-payment,  you  must, 
immediately  upon  such  payment  in,  cause  written  notice  of  the  payment, 
and  of  the  date  thereof,  to  be  given  to  me  as  the  official  liquidator  of  the 
said  company,  at  my  office,  No.     ,        Street,  in  the  parish  of  in  the 

county  of  • 

Dated  this  day  of  186    . 

R.  P.  H.,  official  liquidator. 
To  Mr.  A.  B. 


No.  38.  Affidavit  in  support  of  Application  for  Order  for  Pay- 
ment of  Call  due  m>in  Contributories.     [Rule  ^S.l 

In  the  county  court  of  holden  at 

In  the  matter,  &c 
I,  R.  P.  H.,  of  &C.,  the  official  liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows : — 

1.  None  of  the  contributories  of  the  said  company  whose  names  are  set 
forth  in  the  schedule  hereunto  annexed,  marked  A,  have  paid,  or  caused  to 
be  paid,  the  respective  sums  set  opposite  their  respective  names  in  the 
said  schedule,  and  which  sums  are  the  respective  amounu  now  due  from 
them  respectively  in  respect  of  the  call  of  £  per  share  in  pursuance 
of  the  order  of  the  judge  in  that  behalf,  dated  the  day  of  186    . 

2.  The  respective  amounts  or  sums  set  opposite  the  names  of  such  con- 
tributories respectively  in  such  schedule  are  the  true  amounts  due  and 
owing  by  such  contributories  respectively  in  respect  of  the  said  call. 

Sworn,  &c. 
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A. 

The  Schedule  above  referred  to. 


No.  on 
List. 

Nam*, 

AddreM. 

Deserip- 
Uoo. 

In  what  Cbttaeter 
ineladed. 

Amount  do*. 

£     »,     d. 

,    Note. — In  addition  to  tht  abovt  qfidavit,  an  affidavit  qf  th€  $9rv%oe  qf  the 
order  amd  notice  {Not.  Z6  and  Z7)  will  be  required* 


No.  89.  Order  for  Payment  of  Call  due  from  a  Contributory. 
[Rule  35.] 

In  the  county  court  of  holden  at  on  the  day  of 

186  . 
In  the  matter,  &c 
Upon  the  application  of  the  official  liquidator  of  the  ahove-named  com- 
pany, and  upon  reading  the  order,  dated  the  day  of  186  ,  an 
afficlavit  of  filed  the  day  of  186  ,  and  an  affidavit  of  the 
•aid  official  liauidator,  filed  the  day  of  186  :  It  is  ordered,  that 
C.  D.,  of  &C.  [or  E.  F.,  of  ftc^  the  legal  personal  representative  of  L.  M^ 
late  of  &C.,  deceased],  one  of  the  contributories  of  the  said  company  [or  ^ 
Qgainet  $everal  eontributoriet,  the  several  persons  named  in  the  second  column 
of  the  schedule  to  this  order  being  respectively  contributories  of  the  said 
company],  do,  on  or  before  the  day  of  186  ,  or  within  four 
days  after  service  of  this  order,  pay  into  the  [here  name  bank}  to  the  account 
of  the  official  liquidator  of  the  company  [or  to  A.  B.,  the  official 
liquidator  of  the  said  company,  at  his  office,  No.  ,  Street,  in 
the  parish  of  in  the  county  of  ],  the  sum  of  £  [jft^ainet 
a  legal  ^eonal  representative  add"},  out  of  the  assets  of  the  said  L.  M.,  de* 
ceaM^,  in  his  hands  as  such  legal  personal  representative  as  aforesaid  to  be 
administered  in  a  due  course  of  administration  [if  the  said  E.  F.  has  in  his 
hands  so  much  to  be  administered;  or,  if  against  teeeral  eontribmtories,  the 
several  sums  of  money  set  opposite  to  their  respective  names  in  the  sixth 
column  of  the  said  schedule  hereto],  such  sum  [or  sums]  being  the  amount 
[or  amounts]  due  from  the  said  C.  D.  [or  L.  M.]  [or  the  said  several  persons 
respectively  J  in  respect  of  the  call  of  £  per  share  made  by  &e  said 
'          '               day  of            186    . 


order  dated  the 


The  Schedule  referred  to  in  the  poregoino  Order. 


Neon 
List. 

Ksmo. 

Addz«w. 

Detertp- 
Uon. 

In  what  Cbaneier 
included. 

Amount  dae. 

£     s.     d. 

fi  OTE.— The  copy  for  service  of  the  o^oot  order  must  be  endorsed,  as  required 
bp  the  2Zrd  Consolidated  Order,  rule  10. 
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No.  40.  Notice  to  be  endorsed  on,  or  served  with  every  Order 
directing  Payment  of  Money  into  the  Bank  of  England. 
[Rule  39.] 

You  can  make  the  payment  directed  by  the  within  [or  above]  order  at 
the  Bank  of  England  in  person,  &c.  [«  in  the  Form  No,  37.1 

R.  P.  H.,  official  liquidator. 
ToBIr. 


No.  41.  Certificate  of  Payment  of  Money  into  the  Bank  of 
England.    [Rule  39.] 

In  the  matter,  &c. 
No. 

day  of  186    . 

I  hereby  certify  that  C.  D.,  of  &Cn  has  this  day  paid  into  the  {here  

bank]  the  sum  of  ,  to  be  placed  to  the  credit  of  the  official  liquidator 

of  the  company,  pursuant  to  an  order  dated  the  day  of 

186    • 

For  Messrs.  bankers. 

H.  M., 
£  .  Cashier. 


No.  42.  Affidavit  of  Service  of  Order  for  Payment  of  Call. 
[Rule  35.] 

In  the  county  court  of    .       holden  at 
In  the  matter,  &c. 
I,  J.  B.,  of  &c.,  make  oath,  and  say  as  follows  ^— 

1.  I  did,  on  the  day  of  186    ,  personally  serve  G.  F.,  of 
in  the  county  of         &c.,  with  an  order  made  by  this  court,  dated  the 

day  of  186    ,  whereby  it  was  ordered  [set  out  the  order  in  the  pott 

tenee]  by  delivering  to  and  leaving  with  the  said  G.  F.  at  in  the  county 

of  a  true  copv  of  the  said  order,  and  at  the  same  time  producing  and 

showing  unto  him,  the  said  G.  F.,  the  said  original  order  duly  entered. 

2.  There  was  endorsed  on  the  said  copy,  when  so  served,  the  following 
words ;  that  is  to  say,  **  If  you,  the  within-named  G.  F.,  neglect  to  obey  this 
order  by  the  time  therein  limited,  you  will  be  liable  to  be  arrested  under  a 
writ  of  attachment  issued  out  of  this  court,  and  also  be  liable  to  have  your 
estate  sequestered  for  the  purpose  of  compelling  you  to  obey  the  same 
order." 

Sworn,  &C. 


No.  43.  Affidavit  of  Non-payment  of  Money  by  Order  directed 
to  be  paid  into  the  Bank  of  England.    [Rule  40.] 

In  the  county  court  of  holden  at  . 

In  the  matter,  ftc. 

I,  R.  P.  H.,  of  &c,  the  official  liquidator  of  the  above-named  company, 
make  oath,  and  say  as  follows : — 

1.  G.  F.,  the  person  named  in  an  order  made  in  this  matter  by  this  court, 
dated  the  dav  of  186    ,  has  not  paid  into  the  [here  name  bank], 

to  the  account  of  the  official  liquidator  of  the  company  the  whole  or 

any  part  of  the  sum  o{£        as  by  the  said  order  directed. 
[Or  in  €a$e  iff  several  parties:] 

1.  None  of  the  several  persons  whose  names  and  addresses  are  set  forth 
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bereonder  written,  and  wbo  hare  rc«peecitrfy  been  Mj 
ra  Bade  in  this  matter  by  this  court,  of  the  resficctiTe  dataa 


in  dM  adicdnle 

scnrcd  with  ortlers  i  , 

sec  opposite  to  their  respectitre  names  in  the  raid  schedole.  have  paid  iam 

die  [k€rt  mmme  immk]  to  the  aecoont  of  the  official  liquidator  of  the 

eampany.  the  whole  or  any  part  of  the  sefreral  soma  of  mooey  set  oypiisila 

to  their  respective  names  in  the  said  schedole  hereunder  written,  aa  by  the 

aaid  orders  rcspectitely  directed. 

1. 1  am  enabled  to  depose  to  such  non-payment,  by  reason  of  my  baring  lUi 
dav  aacertsiofd,  by  inquiry  at  the  said  bank,  that  such  payment  [^  poy- 
mencs]  has  [^  have]  not  been  i»ade,  and  seen  the  certificate  of  paymoK  is, 
Bua'bered  [at  several  certificates  of  payment  in,  the  number^  whereol 

respectively  are  art  forth  in  the  sixth  column  of  the  said  schedole,  ofpuiifw 
die  names  of  the  said  respective  persons,  beinff  certificates],  fumisbed  by  aie 
to  the  cashier  of  the  said  bank  for  delivery  to  the  said  G-  F.  [sr  sereral  per- 
sons respectively]  upon  such  payment  [er  payments]  being  made,  u3l  in 
the  hands  of  the  cashier  of  the  said  l»ank.  No  notice  [or  notices]  of  nn^ 
payment  [sr  pajrmentt]  having  been  made  has  {ar  have]  been  given  to  me 
by  the  said  O.  F.  [sr  several  persons  respectively]. 
Sworn,  &C. 


TbB  SCHCniTLE  ABOVE  REFESmBD  TO. 

^ AM«^      D««Tfp-         Ai««wi*       1  DsteoTIUlsKe 

Number  ef       ' 
Centtcam. 

I 

! 
i 

£    :    d. 

1 

i 

1 

No.  44.  Request  to  inyest  Cash  in  Groyemmait  Stock  or 
Exchequer  BUls.    [Rule  43.] 

In  the  county  court  of  holden  at  • 

In  the  BMtter,  &c. 
To  Messrs.  bankers 

Gentlemen, 
It  appearing  that  the  sum  of  £  cash  is  stanfing  to  the  crefit  sf 

die  account  of  the  official  liquidator  of  the  above-named  companj,  yon  art 
hereby  requested  to  invest  tbe  sum  of  £  ,  part  thereof  in  the  par- 

chase  of  bank  £Z  per  Cent.  Annuities  [sr  Reduced  £S  per  Cent.  Annuities, 
sr  New  £Z  per  Cent.  Annuities,  sr  New  £2  :  10s.  per  CenL  Aanoities]  k 
tbe  name  of  It  P.  H^  of  Arc  the  official  liquidator  of  the  said  company 
[sr  in  the  purchase  of  Exchequer  Bills  in  the  name  and  oo  behnlf  of  the 
aaid  official  liquidator].  Tbe  said  annuities  [ar  exchequer  bills]  are  not  to 
be  sold,  transfierred,  or  otherwise  dealt  with,  except  upon  a  directwo  ler 
that  purpose  signed  by  the  official  liquidator  of  the  said  company,  and 
counieri%ned  by  the  judge  of  this  court,  or  under  an  order  to  be  ottde  ky 
die  said  judge. 
Dated  this  day  of  186    . 

I  am*  Gentlemen, 

Your  most  obe^ent  servant, 
B.  P.  H.,  official  J 
Cooatcrrigoed,  Bcgistrar, 
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No,  45.  NoticeTor  Advertisement]  of  Meeting  of  Creditora 
or  Contributories.    [Rules  45,  46.] 

Id  the  county  court  of  boldcD  at  • 

In  the  matter,  &c. 
Notice  is  hereby  given  that  the  judge  of  the  above  court  hat  directed  a 
meeting  of  the  creditors  [or  contributories]  of  the  above-named  company  to 
be  summoned  pursuant  to  the  above  statute,  for  the  purpose  of  ascertaining 
their  wishes  as  to  [ttaie  the  object /or  which  meeting  called^  unle$$  notice  i»  bjf 
advertisewientt  in  which  case  eaj/f  certain  matters  relating  to  the  winding-up 
of  the  said  company,]  and  that  such  meeting  will  be  held  on  day,  the 

day  of  186    ,  at  o'clock  in  the  noon,  at  in 

the  county  of  ,  at  which  time  and  place  all  the  creditors  [or  contribu- 

tories] of  the  said  company  are  requested  to  attend.    [The  satd  judge  haa 
appointed  H.  T.,  of  &&,  to  act  as  chairman  of  such  meeting.] 
Dated  this  day  186    • 

R.  P.  H.,  official  liquidator. 


No.  46.  Appointment  of  Proxy  to  vote  at  ]tf  eeting  of  Creditors 
or  Contributories.    [Rule  46.] 

In  the  county  court  of  holden  at  • 

In  the  matter,  &'c. 

I,  W.  S.,  of  in  the  county  of        being  a  creditor  [er  contributory] 

of  the  above-named  company,  hereby  appoint  of  as  mv  proxy 

to  vote  for  me,  and  on  my  behalf,  at  the  meeting  of  the  creditora  {or  con. 
tributories]  of  the  said  company,  summoned  by  <Urection  of  the  judge  of  the 
above  coun,  to  be  held  on  the  day  of  and  at  any  acyournment 

thereof. 

As  witness  my  hand  this  day  of  186    • 


Signed  by  the  said  W.  S.  \ 
in  the  presence  of  .      j 


W.8. 


No.  47.  Memorandum  of  Appointment  of  a  Person  to  act  as 
Chairman  at  Meeting  of  Creditors  or  Contributories.  [Ride 
47.] 

In  the  county  court  of  holden  at  • 

In  the  matter,  &c. 

The  judge  of  the  above  court  has  appointed  Mr.  H.  T.,  of  &c.,  one  of  the 
creditors  [or  contributories]  of  the  above*  named  company,  to  act  as  chair- 
man of  a  meeting  of  the  creditors  [or  contributories]  of  the  said  company, 
summoned  by  direction  of  the  said  judge,  pursuant  to  the  above  sutute, 
to  be  held  on  day,  the  day  of  186    ,  at  o'clock,  in 

the  noon,  at  in  the  county  of  and  to  report  the  result  of 

such  meeting  to  the  said  judge. 

The  said  meeting  is  summoned  for  the  purpose  of  ascertaining  the  wishes 
of  the  creditors  [or  contributories]  of  the  said  company  as  to  [etate  the  object 
for  which  meeting  called] ;  and  at  such  meeting  the  votes  of  the  creditors  [or 
contributories]  may  be  given  either  personally  or  by  proxy. 

Dated  this  day  of  186    . 

O.  H.i  registrar. 
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No.  48.  Chairman's  Report  of  Result  of  Meeting  of  Cieditm 
or  Ckmtributoriee.     [Roles  45,  46,  47.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  H.  T.,  the  penoD  appointed  by  the  judge  ni  die  above  court  t»  act « 
chairman  of  a  meeting  of  die  creditors  [or  contributoriet]  of  ^  abofe- 
named  company,  summoned  by  advertisement  [«-  nodce]  dated  the 
day  of  186    ,  and  held  on  the         day  of         186    ,at  iatke 

oonn^  of         do  hereby  report  to  the  nid  judge  die  result  of  luch  mwfiiy 
as  follows : — 

.  The  said  meeting  was  attended,  either  personally  or  by  proxy,  bf 
creditors  to  whom  debts  against  the  smd  oompany  have  t>een  sBavcd, 
amounting  in  the  whole  to  the  value  of  £  lar  by  cootribBtaries, 

holding  in  the  whole  shares  in  the  said  oompany,  and  sotided  n^cc- 

dvely,  by  the  regulations  of  the  oompany,  to  the  number  of  votei  heraa- 
after  mentioned]. 

The  question  submitted  to  die  said  meeting  was,  whether  the  credttnn 
[«r  contributories]  of  the  said  company  approved  of  the  propoaal  of  ^ 
official  liquidator  of  the  said  company,  that,  &c.  [at  th4  emm  u^  he]  lad 
wished  that  such  proposal  should  be  adopted  and  carried  into  ei!ect. 

The  said  meeting  was  unanimously  of  opinion  that  the  aid  prvponl 
shonld  [or  should  not]  be  adopted  and  carried  into  effect.  [Or  The  nak 
of  the  voting  upon  such  question  was  as  follows : 

The  undermentioned  creditors  (or  contributories)  voted  in  fiivoar  of  ^ 
said  proposal  being  adopted  and  carried  into  effect : — 


Nam*  of  Creditor 
-  {•r  CoBtiibatoiy]. 

AddioM. 

VahieofDetit 

[or  Number  of 

Shares]. 

Number  of  Totn  9eUuni 
OB  Mcb  Contiiteitoii^ ibe 
RegolatiQiis  orthtCoBpnT 

The  undermentioned  creditors  (or  contributories)  Toted  against  tfce  said 
proposal  being  adopted  and  carried  into  effect: — 


Name  of  Creditor 
[•r  Cootdbatoty]. 


Addvesa. 


ValaeofDebt 

{or  Number  of 

SbareeJ. 


Number  of  7otcac 

on  each  CootrlbatMy  by  oe 

RefolatiOMaf  thaCoBpiar- ' 


Dated  diis 


day  of 


186 


(Signed) 
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No.  49.  Memorandum  of  Sanction  of  Judge  to  accepting  Bill  of 
Exchange.     [Rule  48.] 

In  the  county  court  of  holden  at  • 

In  the  matter,  &o. 
The  judge  of  tha  ahove  court  hai  sanctioned  the  acceptance  of  thii  hill 
of  exchange  by  the  official  liquidator,  on  behalf  of  the  said  company. 

G.  H.,  regiitrar. 

No.  50.  Memorandum  of  Agreement  of  Compromise  with  a  ' 
Contributory.     [Rule  49.] 

In  the  county  court  of  holden  at 

In  the  matter,  fire. 

Memorandum  of  agreement  entered  into  this  day  of  186    , 

between  R.  P.  H.,  of  &c,  the  official  liquidator  of  the  above-named  com- 
pany of  the  one  part  and  S.  B.,  of  &c.,  one  of  the  contributories  of  the  said 
company,  of  the  other  part. 

Whereas  the  said  S.  B.  has  been  settled  on  the  list  of  contributories  of 
the  said  company  as  a  contributory  in  respect  of  shares  in  the  sai4 

company;  and  whereas,  by  an  order  made  by  the  judge  of  the  above 
court,  dated  the  day  of  186    ,  a  call  of  £  per  share  was 

made  on  all  the  contributories  of  the  said  company,  aud  there  is  now  due 
from  the  said  S.  B.  to  the  said  company  the  sum  of  £  in  respect  of 

the  said  call ;  and  whereas  the  said  &  B.  has  proposed  to  pay  to  the  said 
official  liquidator  the  sum  of  £  by  way  of  comnromise,  and  in  satis- 

faction and  discharge  of  the  said  sum  of  £  ana  of  all  liability  what-' 

soever,  as  a  contributory  of  the  said  company ;  and  whereas  the  said 
official  liquidator,  having  investigated  the  affairs  of  the  said  S.  B.,  and  be- 
lieving that  such  compromise  will  be  beneficial  to  the  said  company,  hath, 
in  exercise  of  the  power  for  that  purpose  eiven  to  him  by  the  above 
statute,  agreed  to  accept  the  same,  subject  to  the  sanction  of  the  said  judge 
and  to  the  conditions  and  agreements  hereinafter  contained :  Now  it  is 
hereby  agreed  by  and  between  the  said  parties  hereto : 

1st.  That  the  said  official  liquidator  shall,  before  the  day  of 

next,  apply  to  the  said  judge  to  sanction  this  a^eement  of  compromise. 

2nd.  That  upon  this  agreement  being  sanctioned  by  the  said  judge,  the 
said  S.  B.  shall,  within  ^  ,  days  next  after  such  sanction,  pay  to  the  said 
official  liquidator  the  said  sum  of  £  and  when  thereto  required  shall 

do  and  execute  all  such  acts  and  deeds  as  may  be  necessary  for  transferring, 
or  surrendering  and  releasing  to  the  said  official  liquidator  on  behalf  of  the 
said  company,  or  in  such  manner  as  the  said  judge  may  direct,  the  said 
shares  held  by  the  said  S.  B.  in  the  said  company,  and  all  claim  and  de- 
mand whatsoever  which  the  said  S.  B.  has,  or  may  have,  against  the  said 
company  in  respect  of  the  said  shares,  or  the  distribution  of  the  assets  of 
the  said  company,  or  otherwise  howsoever. 

8rd.  That  the  said  sum  of  £  and  the  transfer  or  surrender  and 

release  of  the  said  shares  and  interest  of  the  said  S.  B.,  as  aforesaid,  shall 
be  accepted  by  the  said  official  liquidator  as,  and  be  deemed  and  taken  to 

five  to  the  said  S.  B.  a  full  and  complete  discharge  from  all  calls  and  lia- 
ilities,  claim  and  demands  whatsoever,  which  the  said  company,  or  the 
official  liquidator  thereof  now  has  or  may  hereafter  have  or  be  entitled  to 
against  the  said  S.  B.,  in  respect  of  his  being  or  having  been  the  holder  of 
the  said  shares,  or  otherwise,  as  a  contributory  of  the  said  company. 

4th.  That  in  case  this  a^ement  shall  not  he  sanctioned  by  the  said  judge 
It  shall  cease  and  determine,  and  the  said  official  liquidator  and  the  said 
S.  B.  shall  be  remitted  to  their  original  rights  with  respect  to  each  other, 
as  if  this  agreement  had  not  been  entered  into. 

5th.  That  in  case  this  agreement  shall  be  sanctioned  by  the  said  judge,  and 
the  said  S.  B.  shall  not  in  all  respects  perform  the  saine  on  his  part,  the 
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official  liquidator  ihall  be  at  liberty,  with  tbe  saacdoa  of  tbe  nid  jodf , 
and  without  notice  to  the  aaid  S.  B^  to  etiforce  the  perfinnnaiicc  iWiiuC  er, 
witli  the  like  sanction,  to  (pve  notice  to  the  Mid  S.  B.  that  be  abandoss  tbis 
agreement ;  whereupon  the  same  shall  cease  and  detcrviiiie,  and  tbe  and 
official  liquidator  shaJl  be  entitled  to  proceed  against  the  said  S.  B.  to  < 
force  payment  of  the  s^id  tum  of  /  or  so  much  thereof  as  sHaU  tl 

remain  doe  and  unpaid,  as  if  this  agreemeDt  had  not  been  entered  into. 

R.  P.  H^  ofidal  liqnidatflr. 

8.  IK. 
Witness  to  the  signatures^ 
of  the  said  B.  P.  H.  and  S.  B.  V 
C.  D.,  of&c     ) 


No.  51.  MemoraDdum  of  Sanction  of  Judge  to  AgreeoieDt  of 

Compromise.    [Role  49.J 
In  the  countj  court  of  holdcn  at  • 

In  the  matter,  &c. 
The  Judge  of  the  above  court  has  sanctioned  this  agreement  of  eoa- 
promise. 

6.  H*t  registrar. 


Ko.  52.  Order  or  Memorandum  of  the  Sanction  of  the  Judge 
for  certain  Acts  to  be  done  by  the  Official  liquidator. 
[Role  50.J 

In  the  county  court  of  holden  at  on  the  daj  of 

186  . 
lo  the  matter,  &e. 
The  judge  of  the  above  court  doth  hereby  sanction  [or  has  sanctioned]  tbe 
following  proceedings  being  taken  [or  acts  being  done]  by  the  official  liqui- 
dator of  the  above-named  company,  namely  [»taU  the  proeetd'mgt  to  bo  taken 
or  aeii  to  be  dome,  a$]  the  bringing  [or  instituting]  and  prosecuting  an  action 
at  law  [or  suit  in  equity],  in  the  name  and  on  behalf  of  the  said  company, 
against  [or  defending  an  action  at  law]  [or  suit  in  equity]  brought  [or  insti« 
tuted]  against  the  said  company  by  K.  M.,  of  ftc,  to  recover  a  debt  or  sum 
of  £  alleged  to  be  due  from  [or  to]  the  said  K.  M.  to  [or  from]  the 

said  eompanyi  fto.  O.  H^  registrar. 

No.  53.  Appearance  Book.    [Rule  62.] 
Id  the  matter,  kc 

APPBABAMCE  BOOK. 


Date  when 

appearance 

entered. 

Perty'i 
Name. 

Whether 
Creditor 
or  Con- 
tributory 

If  he  appears 

in  pereon.  hit 

Addre»t  for 

•cnrice. 

If  he  appears 

by  a  Solfriior. 

hU  Solicltor't 

Name. 

Solid- 

tor'i 

sddres 

Amount 
of  Debt 
(or  Num- 
ber of 
Shaictj. 

. 
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No.  54.  Summons  for  Persons  to  attend  to  be  examined. 
[25  &  26  Vict  c  89,  s.  115.] 
Id  the  county  court  of  holden  at  • 

In  the  matter,  He. 
A.  B.,  of  &C..  and  E.  F.,  of  StCn  are  hereby  Feyerally  summoned  to  attend 
at  the  above  court  on  day  of  186    ,  at  of  the  clock  in 

dhe  noon  to  be  examined  on  the  part  of  the  official  liquidator  [or  of 

M\  D.,  of  &c.]  for  the  purpose  of  proceedings  directed  by  the  court,  to  be 
taken  before  roe  in  the  above  matter.  [And  the  said  A.  B.  is  hereby 
required  to  bring  with  him  and  produce,  at  the  time  and  place  aforesaid,  a 
certain  indenture  {describe  doeumenh),  and  all  other  books,  papers,  deeds, 
writings,  and  other  documents  in  hit  custody  or  power  in  anywise  relating 
to  the  above>named  company.] 
Dated  this  day  of  186    • 

O.  H.,  registrar. 

This  summons  was  taken  out  by  Messrs.  C.  ft  D.,  of  in  the  county 

of  solicitors  to  the  official  liquidator  lor  for  the  said  W.  D.]. 


No.  55.  Certificate  of  the  Company  being  completely  wound 
np,  and  of  the  Official  Liquidator  haying  passed  his  final 
Account    [Rule  66.] 
In  the  county  court  of  holden  at  • 

In  the  matter,  8rc. 
In  pursuance  of  the  directions  given  to  me  by  the  Judge  of  the  above 
court,  I  hereby  certify  that  R.  P.  M.,  the  official  liquidator  of  the  above- 
named  company,  has  pasaed  his  final  account  as  such  official  liquidator,  and 
that  the  balance  of  £  thereby  certified  to  be  due  to  [or  from]  the  said 

official  liquidator  has  been  paid  in  the  manner  directed  by  the  order  dated 
the  day  of  186    ,  and  that  the  aflbirs  of  the  said  company  have 

been  completely  wound  up. 

The  evidence  produced,  fto. 
Dated  this  day  of  186    . 

O.  H.,  registrar. 
Approved  the  *) 

day  of  186    •  / 


No.  56.  Order  to  dissolye  the  Company.    [Rule  66.] 

In  the  county  court  of  holden  at  on  the  day  of 

186    . 
In  the  matter  8rc 
Upon  the  application  of  the  official  liquidator  of  the  above-named  com- 
pany, and  upon  reading  an  order  dated  the  day  of  and  the 
registrHr's  certificate,  dated  the            day  of            whereby  it  appears  that 
the  afffiirs  of  the  said  company  have  been  completely  wound  up,  and  that 
the  balance  of  £           due  from  [or  to]  the  official  liquidator,  has  been  paid 
in  manner  directed  by  the  said  order  x  It  is  ordered,  that  the  said 
company  be  dissolved,  as  from  this             day  of            186    ,  and  that  the 
reco^izance  dated  the             day  of             186    ,  entered  into  by  the  said 
official  liquidator,  together  with  W.  B.  and  T.  P.,  his  sureties,  be  vacated. 

Registrar. 
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[8  &  9  Vici. 


JUDGMENT  DEBTORS. 


8  &  9  VICT.  CAP.  127. 

An  Act  for  the  better  securing  the  Paytnent  of  Small  Debts. 

[9th  August,  1845.] 


Creditor  dbtmln- 
ing  Judgment  or 
order  in  respect  of 
a  debt  not  ex- 
ceeding 20f .  muj 
■ummon  the 
debtor  before  a 
commlMloDer  of 
bankrupt!  or 
court  of  reqaestf, 
ftc. 


fin  iVHtnr  ftn. 


ItO 


tOTT 
11 


naj 


That  if  toy  pmn  is  or  shall  be  indebted  to  any  other  id  a  sum  not 
exceeding  twenty  powMfai  besides  cosu  of  suit,  by  force  of  any  judgment 
obtained,  or  of  any  order  for  the  payment  thereof,  or  of  any  costs  in  any 
court,  which  judgment  or  order  soall  have  been  obtained  from  any  court 
of  competent  jurisdiction  in  England,  it  shall  be  lawful  for  the  creditor 
so  having  obtained  a  judgment  or  order  to  obtain  a  summons  from  any 
commissioner  of  the  court  of  bankruptcy  ibr  the  district  in  which  such 
debtor  shall  reside  or  be,  or  from  any  court  of  requests  or  conscience,  or 
inferior  court  of  record  for  the  recovery  of  debts,  or  other  court  for  the 
recovery  of  small  debts,  within  the  jurisdiction  of  which  such  debtor  shall 
reside  or  be,  having  a  judge  who  shall  be  either  a  barrister-at-law,  special 
pleader,  or  an  attorney  who  shall  have  practised  as  an  attorney  for  not  less 
than  ten  years  in  one  of  her  Majesty's  superior  courts  of  common  lavr  at 
Westminster,  which  summons  such  commissioner  of  the  court  of  bankruptcy 
or  such  court  shall  be  authorised  and  required  to  grant,  according  to  the  rorm 
in  Schedule  (A)  hereunto  annexed,  upon  the  application  of  such  creditor 
by  any  petition  or  note  in  writing,  according  to  the  Ibrm  in  Schedule  (B) 
hereunto  annexed  i  and  the  debtor  appearing  before  such  commissioner  or 
court  at  the  time  to  be  appointed  in  such  summons  shall  be  examined  by 
the  said  commissioner  or  court,  and  shall,  if  the  creditor  think  fit,  be 
interrogated  before  such  commissioner  or  court  by  the  creditor  summoning 
him,  touching  the  manner  and  time  of  his  contracting  his  debt,  the  means 
or  prospect  of  payment  he  then  had,  the  property  or  means  of  payment  he 
still  hath  or  may  have,  the  disposal  he  may  have  made  of  any  property  since 
contracting  such  debt ;  and  such  creditor  shall  also,  if  such  commissioner 
or  court  shall  think  fit,  be  examined  by  the  said  commissioner  or  court 
touching  his  claim  against  the  said  debtor,  and  shall,  if  the  debtor  think  fit, 
be  interrogated  before  such  commissioner  or  court  by  the  said  debtor  touch- 
ing the  said  claim  against  him ;  and  it  shall  be  lawful  for  such  commissioner 
or  court  to  make  an  order  on  the  said  debtor  for  the  payment  of  his  debt  by 
instalments  or  otherwise ;  and  in  case  such  debtor  shall  not  attend  as  required 
by  the  said  summons,  and  shall  not  allege  a  sufficient  excuse  for  not  attend- 
ing, or  shall,  if  attending,  refuse  to  disclose  his  property,  or  his  transactions 
respecting  the  same,  or  respecting  the  contracting  of  the  debt,  or  shall  not 
make  answer  thereof  to  the  satisfaction  of  the  commissioner  or  court,  or 
shall  appear  to  such  commissioner  or  court  to  have  been  guilty  of  fraud  in 
contracting  the  debt,  or  of  having  wilfully  contracted  it  without  reasonable 
prospect  of  being  able  to  pay  it,  or  of  having  concealed  or  made  away  with 
bis  property  in  order  to  defeat  his  creditors,  or  if  he  appears  to  have  the 
means  of  paying  the  same  by  instalments  or  otherwise  and  shall  not  pay  the 
same  at  such  times  as  the  commissioner  or  court  shall  order,  or  as  the  court 
shall  have  ordered  in  which  the  original  judgment  shall  have  been  obtained 
or  order  made,  then  in  any  of  the  said  cases  it  shall  be  lawful  for  such  corn- 
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misdoner  or  the  judge  of  luch  court  to  order  luch  debtor  to  be  commhted, 
for  any  time  not  exceeding  forty  days,  to  the  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  superior  courts  of  justice 
may  be  confined  within  the  county,  city,  borough,  or  place  in  which  such 
debtor  shall  be  resident,  or  to  any  other  gaol  or  debtors*  prison  within  the 
same  county,  city,  borough,  or  place  which  shall  by  any  declaration  of  one 
of  her  Majesty's  principal  secretaries  of  state  be  allowed  as  a  place  of  im- 
prisonment under  this  aet,  so  long  as  lOfih  dirlsntion  shall  remain  in  force 


II.  And  be  it  enacted,  That  every  bailiff  and  messenger  to  whom  anr  : 
such  order  shall  be  issued,  or  who  shall  be  acting  as  an  officer  of  the  high  1 
bailiff  of  Westminster  or  Southwark  in  the  execution  of  any  such  order 
issued  to  such  high  bailiff,  shall  be  thereby  empowered  to  take  die  body  of 
the  person  against  whom  such  order  shall  be  made,  and  all  constables  and 
other  peace  officers  within  their  several  jurisdictions  shall  aid  in  the  execu- 
tion of  every  such  order ;  and  no  protection  or  interim  or  other  order  issuing ' 
out  of  any  court  of  bankruptcy  or  for  the  relief  of  insolvent  debtors,  nor 
any  certificate  obtained  after  such  order  for  imprisonment  under  this  act, 
shall  be  available  to  any  debtor  imprisoned  under  such  order  as  aforesaid. 

III.  And  be  it  declared  and  enacted,  That  no  imprisonment  under  this  iraprlMnmeiit 
act  shall  in  anywise  operate  as  satisfaction  or  extinguishment  of  any  debt  not  to  extinguish 
or  demand;  but  any  person  imprisoned  under  this  act  who  shall  have  paid  patnenV thmo? 
or  satisfied  the  debt  or  demand,  or  the  instalments  thereof  payable,  and  costs  or  of  the  inttal- 
remaining  due  at  the  time  of  the  order  of  imprisonment  being  made,  and  all  ment  payable, 
subsequent  costs,  shall,  upon  entry  of  such  payment  endorsed  on  the  order  Jfe  debtorVo  be*' 
of  imprisonment  signed  by  the  plaintiff  or  bis  attorney,  be  discharged  out  ditcbarged.^ 

of  custody  by  leave  of  a  commissioner  or  judge  of  the  court  in  which  the 
order  of  imprisonment  was  made. 

IV.  Certain  amrts  to  have  the  like  powert  in  original  euits, 

y.  Where  several  courte  exitt  in  the  eame  town,  ^,  hueinett  not  to  be  trant' 
ferred/rom  one  to  the  other, 

VI.  And  be  it  declared  and  enacted,  That  in  makinor  application  to  any  Application  to 
commissioner  or  court  as  aforesaid,  or  taking  any  proceedings  under  this  act,  S?"^5i5Id*nSbe 
or  under  the  act  of  the  last  session  of  parliament,  intituled  "  An  Act  to  g^de  by  coqiimI 
amend  the  Law  of  Insolvency,  Bankruptcy,  and  Execution,"  or  under  an  or  attorney, 
act  made  in  the  sixth  year  of  the  reign  of  her  Majesty,  intituled  "  An  Act  '  *  *  Vict.  c.  96. 
for  the  Relief  of  Insolvent  Debtors,"  it  shall  not  be  requisite  for  any  party,  «  *  «  V*ct.  c.  116. 
whether  creditor  or  debtor,  to  employ  either  counsel  or  attorney  or  solicitor.  ""^* 

VII.  And  be  it  enacted,  That  any  affidavit  of  any  prisoner  in  any  of  her  Affidavits  In 
Majesty's  prisons  or  gaols  in  England  to  be  used  in  matters  of  bankruptcy  or  bankruptcy  and 
insolvency,  or  under  or  by  virtue  of  any  statute  relating  to  bankrupts  or  {j,"lJ2Sb«toU 
insolvent  debtors  or  of  this  act,  may  be  sworn  before  the  visiting  or  other  keeper*  of 
justice,  or  if  within  twelve  hours  none  such  shall  attend,  then  by  the  prin-  prltona. 
cipal  keeper  or  gaoler  of  such  prisons  or  gaols  respectively,  and  they  and  he 

shall  be  respectively  authorized  and  required  to  administer  the  oath  upon 
any  such  affidavit  or  affidavits. 

YIII.  And  whereas  it  is  expedient  to  protect  the  actual  necessaries  of  Actual  neoet- 
or  belonging  to  judgment  debtors  from  being  seized  in  execution ;  be  it  ^^a1iS^^\^* 
enacted.  That  from  and  after  the  passing  of  this  act  the  wearing  apparel  tobeielsed? 
and  bedding  of  any  judgment  debtor  or  his  family,  and  the  tools  and  imple- 
ments of  his  trade^  the  value  of  such  apparel,  bedding,  tools,  and  implements 
not  exceeding  in  the  whole  the  value  of  five  pounds,  shall  not  be  liable  to 
seizure  under  any  execution  or  order  of  any  court  against  his  goods  and 
chattels. 
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IX.  toXIIL  RehUeUaeJmriMdieti^mmdafpoimimemirfjm4ge9^h^firmr 

XIV.  GhtM  power  U  the  judge  te  frame  m  tmbie  tf  feee  U  he  p^d  fty  Ae 
emttore  in  h^ferier  eeurit, 

XV.  BegulaUt  ike  feee  te  be  taken  in  eomrie  ^hankrwptef. 

XVI.  to  XXL  Relate  te  proeeeSmgs  in  the  ntferier  emuie  abeve  mentiemd. 

XXII.  Emaeti  that  the  warramt,  heimg  hacked  hjf  a  Justice  ^thepeaea^  wa^ 
he  executed  withia  hie  dittriet  qf  the  Juriedictiau  rf  the  eemrt  from  mkich  U 
teemed, 

PovOTtof  T  ft  •  XXIII.  And  be  it  declared  tnd  enacted.  That  all  tbe  enaetmenti  of  the 
Viet.  e.  M,  appU-  taid  act  of  tbe  last  teasion  of  parUament  aod  of  the  several  acts  under  whtdk 
*'*'  "  ^^^  *^  the  said  several  courts  are  now  held  or  constituted,  shall  within  their  aeveral 
districts  be  deemed  to  apply  to  every  proceeding  under  this  act,  so  far  as 
the  same  are  applicable,  and  not  repugnant  to  the  provisions  of  this  act. 

latsfyiststton  of  XXIV.  And  be  it  enacted.  That  in  the  constmction  of  this  act  the  word 
tcTBs  la  ths  act.  "judge**  shall  be  construed  to  include  every  person,  being  either  a  barrister 
at  law  or  a  special  pleader,  or  an  attorney  of  one  of  her  Majesty's  superior 
courts  of  common  law  at  Westminster  who  sh'all  have  practised  as  an 
attorney  for  at  least  ten  years  in  one  of  her  Majesty's  superior  courts  of 
common  law  at  Westminster,  who,  according  to  the  constitution  of  the 
court,  presides  in  any  such  court  as  aforesaid,  or  acts  as  judge  or  assetsor 
therein,  whether  by  the  title  of  judge,  or  barrister,  or  county  clerk,  asaessor, 
or  steward  or  deputy  steward,  or  by  any  other  style  or  tide  whatsoever;  and 
the  word  "person"  shall  include  a  body  corporate;  and  every  word  im- 
porting  the  singular  number  or  masculine  gender  shall  include  also  several 
persona  or  things,  and  females  as  well  as  males,  unless  the  context  shall 
require  another  construction. 
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FORMS. 


Application  for  Smnmons  of  Debtors. 

In  the  matter  between  creditor^  and  debtor. 

Be  pleased  to  tummon  of  to  answer  touching  the  debts  due 

to  me  oy  the*  of  the  court  off  on  my  behalf. 

(Signed) J 
off 
this  day  of  186    . 

Debt  £ 

Costs         £ 


To 


clerk  of  the  county  court  of 


at 


*  *' Judgment  ot 
order,"  ai  the 
case  may  be. 
t  Set  forth  the 
■tyle  or  other 
•ufflcient  de- 
•erlptlon  of  the 
conrt  which  gare 
the  Jadgment  or 
made  the  order, 
t  Party's  name. 
I  Stathig  hia 
addition. 


OfrftfTM. — The  act  requires  both  parties  personally  to  submit  to  be  ex- 
amined and  interrogated.  Their  appearance,  however,  is  not  necessary 
when  order  is  to  be  made  on  consent. 


County  court  of  at 

In  the  matter  between 
On 


Summons  of  Debtor. 

creditor,  and  debtor. 

186    . 


day  of 

You  are  hereby  required  to  appear  before  the  county  court  of  to  be 

holden  at  on  the  dav  of  at  of  the  clock  in 

the    ^       noon  precisely,  to  answer  such  questions  as  may  be  put  to  you 
touching  the  not  having  paid  to  of  the  sum  of  £  recovered 

in  a  certain*  off 

By  order  of  the  court 

Debt         £ 

Costs         ••         ••         ••         £ 


To 


of 


(Signed) 


Judge. 


*  "  Jadgment  or 
order,"  as  the 
ease  may  be. 
t  Set  forth  the 
style  on  other  suf- 
flcient  description 
of  the  eonrt  that 
gave  the  Judg- 
ment or  made  the 


P.N. 


Z  Z 
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Soiimionfl  to  Witness. 

Conntj  oonrt  of  at 

In  the  matter  of  a  toauDons  ptmnant  to  the  act  for  the  better  sccanng  the 
paynient  of  toBall  debti. 

Betweeo  creditor^  and  deotof. 

J^J^^I^T^^SS*      ^^^  "•  hereby  required  to  appear  before  Ae  connty  court  of  at 

i£o£tm  <**>  ^^  day  of  at  of  the  clock  in  the 

brlBf  vfthyM      noon  preciady,  Aen  and  diere  to  be  examiced  as  a  witnen,  at  the  inttanrf 

aa4pro*iMCo      of  one  of  the  partiet  to  the  said  matter  * 

tte  Mid  eomnlt-  ' 

doaarat  tketiaM 

mU  pteM  afbt«-     And  hereof  yon  are  not  to  fiul  at  yoar  perii 

nM  the  book  By  the  court. 

olte*  K       To  of  . 

JSJJllJiK*^  (Signed)  Ju^. 

vhicli  u  In  joui  ^i*^— 

Order  for  Payment  of  Debt  by  Instalments. 

In  the  eooDty  ooort  of  at 

Between  creditor,  and  debtor. 

Whereat  in  an  action  for  a  debt  brought  by  the  abore-^uuned 
against  the  above-named  in  her  Miyesty^  court  of  the  aaid 

obtained  judgment  against  the  said         for  the  sum  of         besides  his 
eosts  of  suit,  amounting  to  making  together  the  sum  [or  Whcrvas  by 

an  order  of  her  Mi^es^s  court  of  the  said  was  ordered  to  pay 

to  the  said  die  sum  of  for  certain  coats  incurred  in  the  said 

court] ;  and  whereas  the  said  not  haTing  paid  the  said  sum  of 

pursuant  to  the  said  judgment  [or  order],  upon  the  application  of  the  said 
a  summons  was  duly  issued  from  and  out  of  this  court  against  the 
said  by  which  said  summons  the  said  was  required  to  appear 

before  the  said  county  court  of  ar  on  to  answer  sxk 

questions  as  might  be  put  to  him  touching  the  not  havinif  paid  to  the  said 
die  sum  of  recovered  in  the  said  judgoient  [or  otderj ;  f  and 

whereas  the  said  having  now  duly  appeared  here  at  the  swi  court, 

purraant  to  the  said  summons*  and  being  examined  tou<^ing  the  net  having 
paid  to  the  said  die  sum  of  aforesaid ;  and  it  appearing  nam 

me  Esquire,  judge  of  the  sdd  court,  upon  sudi  exaounation,  that 

[the  said  has  means  of  paying  die  same  by  instalments,  as  heress- 

after  mentioned] :  I  do  therefore  order  the  said  to  pay  the  said  saa 

of  by  instalments  of  every  die  first  of  such  instalsMnts  is 

be  paid  on  next. 

Given  under  my  hand,  and  under  die  seal  of  the  said  court,  tliis 
day  of  186    . 

Judge  of  the  said  court. 
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Order  for  Imprisonment  for  not  appearing. 

In  the  county  court  of  at 

Between  creditor,  and  debtor. 

To  the  high  bailiff  and  the  other  bailifis  of  the  taid  court,  and  to  all 
constables  and  peace  officers  within  the  jurisdiction  of  the  said  court, 
and  to  the  governor  or  keeper  of 

Whereas  [fire.,  at  in  the  latt  'form  to  f ,  a^d  then  thut} :  and  whereas  it 
was  duly  proved  upon  oath  at  the  last -mentioned  court,  that  the  said 
was  personally  served  with  the  said  summons ;  and  whereas  the  said 
did  not  attend,  as  required  by  such  summons,  or  allege  any  sufficient  excuse 
for  not  so  attendinff,  and  thereupon  it  was  ordered  hv  the  Judge  of  the  said 
court,  that  the  said  should  be  committed  for  the  term  of  dajra, 

to  the  in  the  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  or  untO  he  should  be  thenoe  sooner  discharged  by  due 
course  of  law :  These  are  therefore  to  require  you,  the  said  high  bailiff 
bailifis,  and  others,  to  take  the  said  and  to  deliver  him  to  the  governor 

[or  keeper,  4«.]  of  and  you,  the  said  governor  [or  keeper,  ^e.}  are 

hereby  required  to  receive  the  said  defendant  into  your  custody,  and  him 
safely  to  keep  in  the  said  for  the  term  of  davs  from  the  arrest 

under  this  warrant,  or  until  he  shall  be  sooner  discharged  by  due  course  of 
law.     For  which  this  shall  be  your  sufficient  warrant. 

Given  under  the  seal  of  this  court,  this  day  of  185    • 

Clerk  of  the  court 


Order  of  Imprisonment  for  Fraud,  &c. 

In  the  county  court  of  at 

Between  creditor,  and  debtor. 

To  the  high  bailiff  and  the  other  baililb  of  the  said  court,  and  to  all 
constables  and  peace  officers  within  the  jurisdiction  of  the  said  court, 
and  to  the  said  governor  or  keeper  of 

Whereas  [ftc,  at  in  the  latt  form  but  oneto^t  ond  then  thmtl  \  and  whereas 
the  said  having  duly  appeared  at  the  said  court  pursuant  to  the  said 

summons,  was  examined  touching  the  not  having  paid  to  the  said 
the  sum  of  aforesaid ;  ana  whereas  it  a|>peared  upon  such  examina- 

tion to  the  satisfaction  of  the  judge  of  the  said  court,  that  [here  inter t  the 
partieutar  ground  ^  eommitinent],  and  thereupon  it  was  ordered  by  the  said 
judffe  that  the  said  should  be  committed  for  the  term  of  days 

to  the  in  the  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  or  until  he  should  be  thence  sooner  discharged  by  due 
course  of  law :  These  are  therefore  to  require  you,  the  said  high  bailiff, 
bailifis,  and  others,  to  take  the  said  and  to  deliver  him  to  the  governor 

[or  keeper,  fcA  of  ;  and  you  the  said  governor  [or  keeper,  4*^]  are 

hereby  required  to  receive  the  said  into  your  custody,  and  him  safely 

to  keep  in  the  for  the  term  of  days  frt>m  the  arrest  under  this 

warrant,  or  until  he  shall  be  duly  discharged  by  due  course  of  law.  For 
which  this  shall  be  your  sufficient  warrant 

Given  under  the  seal  of  the  court,  this  day  of  186    • 

(Seal.) 
Clerk  of  the  court 
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Bole  Nisi  on  Debtor  not  Paying. 
County  court  of  at 

In  the  matter  between  creditor,  and 

On  the  day  of  186    . 

Upon  the  application  of  the  said  creditor  and  on  reading  the  affidavit 
of  showing  the  due  service  of  the  order  for  paying  the  sum  of  £ 

by  the  said  debtor  made  on  summons  pursuant  to  the  Acts  8  &  9  Vi^ 
e.  127,  and  10  &  11  Vict,  c  102,  and  the  affidavit  of  the  said  creditor, 
showing  that  the  same  have  not  been  paid  pursuant  to  the  said  order: 

It  is  ordered,  that  the  said  debtor  herein  shall  on  day 

the  day  of  at  of  the  clock  in  die  doob  show 

cause  before  the  court  for  relief  of  insolvent  debtors,  in  the  court  of  WiHiaa 
John  Law,  Esouire,  commissioner,  at  the  court  house  in  Portugal  Street, 
Lincoln's  Inn  Fields,  in  the  county  of  Middlesex,  why  he,  the  said  debtor, 
should  not  be  committed  to  prison  by  reason  of  die  premises  pacsaaBt  to 
the  provisions  of  the  said  act. 

By  the  court 

(Signed) 

Judge. 


Digitized  by  VjOOQIC 


(    709    ) 


ABSCONDING  DEBTORS  ARREST  ACT, 
1851. 


14  &  15  VICT.  CAP.  52. 


An  Act  to  facilitate  the  mare  speedv  Arrest  of  absconding     AitcowDwo 
Debtors.  [Ist  Augusty  1851.J  act, i85i. 

Whereas  the  laws  now  in  force  for  the  arrest  of  debtors  absconding  from 
England  are  insufficient  and  inadequate  for  that  purpose,  by  reason  of  the 
delay  which  is  occasioned  in  obtaining  the^  necessary  process ;  and  whereas 
firauds  are  perpetrated  upon  creditors  residing  at  a  distance  from  London 
by  debtors  embarking  for  distant  countries  from  Tarious  towns  and  seaports 
in  England ;  and  whereas  it  is  expedient  to  provide  a  more  expeditious 
and  efficacious  mode  of  obtaining  process  for  the  arrest  of  debtors  about  to 
qait  England  in  all  cases  where  such  debtors  are  now  liable  by  law  to  be 
arrested :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commoDS  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

I.  That  from  and  after  the  passing  of  this  act  it  shall  be  lawful  for  any  Authority  to  corn- 
commissioner  of  the  court  of  bankruptcy  acting  for  any  district  in  the  mittlonera  of 
country,  or  the  judge  of  any  district  county  court,  except  the  county  court  jJ[Si.7Jf  ^unw 
judges  acting  in  the  counties  of  Middlesex  and  Surrey,  on  application  by  or  courts  to  grant 
on  behalf  of  any  creditor,  upon  due  proof  by  affidavit,  intituled  in  one  of  warrants  for  the 
her  Majesty's  superior  courts  of  common  law,  of  the  creditor  applying,  or  fj"?  jf*****®"^" 
of  some  other  person,  or  by  solemn  affirmation  in  cases  in  which  solemn      ^       ^''* 
affirmation  is  allowed  by  law,  to  the  satisfaction  of  such  commissioner  or 
judge,  that  a  debt  of  twenty  pounds  or  upwards  is  owing  to  such  creditor* 
and  is  then  payable  from  the  person  or  persons  against  whom  such  applica- 
tion shall  be  made,  and  that  there  is  probable  cause  for  believing  that  such 
debtor  or  debtors,  unless  he  or  they  be  forthwith  apprehended,  is  or  are 
about  to  quit  England  with  intent  to  avoid  or  delay  the  said  creditor,  or 
with  intent  to  remain  out  of  the  jurisdiction  of  the  courts  of  law  in  England 
so  long  that  thereby  the  said  creditor  wilt  or  may  be  delayed  in  the  recovery 
of  the  said  debt,  to  grant  a  warrant,  such  warrant  being  in  the  form  and 
endorsed  in  the  manner  specified  in  the  schedule  (A)  to  this  act  annexed,  or 
to  the  like  effect,  to  the  messenger  of  the  said  court  of  bankruptcy,  or  to  the 
high  bailiff  of  the  said  county  court,  whereby  the  said  messenger  or  high 
bailiff  shall  have  authority,  at  any  time  within  seven  days  after  the  date  of 
the  said  warrant,  including  the  day  of  such  date,  to  arrest  the  person  or 
persons  named  in  such  warrant,  and  him  or  them  safely  keep  until  he  or 
they  shall  have  given  bail  to  such  messenger  or  high  bailiff,  or  made  deposit 
with  him,  according  to  the  practice  observed  in  the  superior  courts  of  law, 
or  until  he  shall  have  paid  the  debt  and  costs  endorsed  on  the  said  warrant, 
or  be  otherwise  discharged  from  arrest  under  such  warrant  by  due  course  of  See  Jtnle,  tit, 
law,  and  that  such  warrant  shall  bear  date  the  day  of  the  issuing  thereof,  '^^  P*  ^''* 
and  may  be  executed  in  any  part  of  England,  and  that  a  copy  of  such 
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wtrrant  or  wamnU  ihtll  at  the  time  of  the  arrest  he  aerred  upon  the  party 
Writ  of  capUi  to  arrested :  provided  always,  that  every  creditor  who  shall  cause  such  warrant 
issue  thereupon.  ^^  |,^q  fi^^\  forthwith  cause  to  he  issued  a  writ  of  capias,  and  also,  in  cases 
where  no  action  shall  be  pending,  shall,  before  the  issuing  of  sudi  writ  of 
capias,  cause  a  writ  of  summons  to  be  issued  out  of  some  one  of  the  superior 
courts  of  law  against  such  debtor  or  debtors,  and  that  upon  such  capias  all 
mandates  and  warrants  shall  issue  according  to  the  practice  now  in  use, 
notwithstanding  that  the  defendant  shall  have  been  arrested  by  virtue  of 
anv  warrant  or  warrants  p^ranted  by  such  commissioner  or  judge,  and  sn^ 
debtor  or  debtors  shall,  if  in  custody,  be  senred  with  such  writ  of  capias* 
within  seven  days  from  the  date  of  such  warrant,  includinff  the  day  of  such 
date ;  and  thereupon  such  debtor  or  debtors  shall  be  considered  and  deemed 
to  have  been  arrested  by  virtue  of  the  said  writ  of  capias,  and  all  proceedings 
shall  be  had  upon  such  writ  of  capias  as  if  the  same  had  been  issued  prior 
to  the  issuing  of  such  warrant,  and  the  arrest  made  on  such  writ  of  capias* 
and  according  to  the  practice  now  observed  in  the  said  superior  courts  of 
law. 


Befbrewhom  II.  The  affidavit  or  afiBrmation  required  by  this  act  may  be  sworn  or 

affldBTitstobe      made  before  such  commissioner  or  judge,  or  before  anv  person  having 
sworn.  authority  to  administer  oaths  in  any  of  the  courts  of  law  aforesaid. 


Warrants  to  be 
auxillarjr  to  such 
writ  of  capias. 


Time  and  plaee 
of  arrest  of 
debtor  to  be  en- 
dorsed upon  war- 
rant, and  upon 
production 
sheriff^  to  receive 
and  detain  such 
debtor. 


Persons  arrested 
entitled  to  dis- 
charge in  certain 
cases. 


III.  The  warrant  or  warrants  which  shall  he  issued  by  virtue  of  this  act 
shall  be  auxiliary  only  to  the  prooesses  now  in  use,  and  shall  be  wholly  void 
and  of  none  effect  whatsoever,  as  a  protection  to  the  person  on  whose  behalf 
such  warrant  shall  have  issued,  unless  such  writ  of  capias  shall  be  issued 
and  served  in  manner  aforesaid. 

IV.  The  person  to  whom  the  warrant  hereby  authorized  to  be  issued 
shall  be  directed  shall,  immediately  on  the  same  being  executed,  endorse  a 
certificate  thereupon  of  the  time  and  place  where  the  debtor  was  arrested ; 
and  the  production  of  such  warrant  and  certificate  to  the  sheriff  of  the  county 
where  such  warrants  shall  have  issued,  or  to  the  keeper  of  the  gaol  of  such 
county,  shall  be  a  sufficient  authority  to  such  sheriff  or  keeper  to  detain 
such  debtor  or  debtors  until  he  or  they  shall  be  discharged  by  due  course  of 
law. 

V.  It  shall  be  lawful  for  any  person  arrested  upon  any  such  warrant  fmrtb- 
with  before  the  issuing  of  the  said  writ  of  capias  to  nay  the  debt  and  costs 
which  shall  be  endorsed  on  such  warrant  to  the  said  messenger  or  high 
bailiff  as  aforesaid,  or  to  enter  into  a  bail  bond  to  such  messenger  or  high 
bailiff,  with  two  sufficient  sureties,  for  the  amount  which  shall  be  endorsed 
on  such  warrant,  conditioned  to  put  in  special  bail  as  required  by  the  said 
warrant,  or  to  make  deposit  of  the  sum  endorsed  on  such  warrant,  together 
with  ten  pounds  for  costs,  and  thereupon  he  shall  be  entitled  to  he  dis- 
chareed  from  custody,  and  such  messenger  or  high  bailiff  is  hereby  autho* 
rized  to  discharge  such  person  accordingly* 

Effect  of  ifritt  of  VI.  As  soon  as  the  person  so  arrested  as  aforesaid  has  been  taken  into 
capias  on  previous  custody,  or  detained,  under  the  writ  of  capias  hereinbefore  mentioned,  the 
proceedings.  f^^^  ^nd  effect  of  the  said  warrant  so  granted  as  aforesaid  shall  immediately 

cease  and  determine,  and  the  said  sheriff  shall  hold  the  said  person  under 
or  by  virtue  of  the  said  writ  of  capias,  in  like  manner  as  if  the  said  person 
had  been  first  arrested  under  and  by  virtue  of  the  same,  or  in  case  the 
person  so  arrested  shall  have  made  deposit  with  the  said  messenger  or  high 
bailiff  as  aforesaid,  or  entered  into  such  bail  bond  as  aforesaid,  then  upon 
delivery  to  the  messenger  or  high  bailiff,  respectively,  by  whom  such  person 
was  arrested,  of  the  copy  of  a  warrant  granted  by  the  sheriff  upon  such  writ 
of  capias  as  aforesaid,  the  said  messenger  or  high  bailiff  shall  pay  over  to 
such  sheriff  as  aforesaid  the  said  deposit,  or  assign  to  the  said  sheriff  sudi 
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bail  bond  at  afimreiaid,  and  the  said  sheriff  shall  then  bold  the  said  depoeit 
or  bail  bond,  and  shall  be  entitled  to  enforce  the  said  bail  bond  in  his  own 
name,  or  to  assign  the  same  in  the  same  manner  as  if  the  said  person  had 
been  first  arrested  on  the  said  writ  of  capias*  and  the  said  deposit  had  been 
made,  or  bail  bond  entered  into  with  the  said  sheriff:  proTided  always, 
that  the  said  sheriff  shall  not  be  in  any  manner  liable  or  answerable  for  any 
default,  roisbehaTiouT  or  misearriage  of  the  person  to  whom  such  warrant 
was  addressed,  or  of  the  person  or  persons  making  the  arrest  under  and  by 
virtue  of  the  said  warrant :  proTided  also,  that  if  no  writ  of  capias  be  issued 
and  senred  within  seven  days  from  the  date  of  the  said  warrant,  including 
the  dav  of  such  date,  the  person  arrested  under  such  warrant  shall  be 
entitled  to  be  discharged  from  custody,  or  in  c^se  the  deposit  has  been 
made  with,  or  bail  bond  given  to,  the  said  messenger  or  high  bailiff,  then 
the  said  deposit  shall  be  returned,  and  the  said  bail  bond  given  up  to 
be  cancelled. 

VII.  Such  warrant  shall  be  endorsed  with  the  amount  of  debt  and  costs   Eodonement  on 
claimed  by  the  plaintiff  in  such  manner  as  writs  of  capias  are  now  directed  ^anant. 
to  be  endorsed,  and  on  payment  of  the  amount  so  endorsed  all  proceedings 
shall  be  stayed,  and  the  person  so  arrested  be  discharged  fr^m  custody,  and 
he  shall  be  at  liberty  afterwards  to  tax  the  costs  so  endorsed  as  if  he  had 
been  arrested  under  a  writ  of  capias. 


PexMot  arrested 
may  apply  to  a 
commusloner  of 
bankrupt,  a 
Jadge,  or  the 
court  named  in 
the  warrant,  for 
their  diMharge. 


VIII.  It  shall  be  lawful  for  any  person  for  whose  arrest  a  warrant  shall 
have  been  granted  to  make  application,  eithem  before  or  after  arrest  shall 
have  been  made  by  virtue  of  the  said  warrant,  and  before  a  writ  of  capias 
shall  have  been  issued  as  aforesaid  to  any  commissioner  of  bankrupt,  or 
county  court  judge  as  aforesaid,  or  to  any  Judge  of  the  said  superior  courts, 
or  to  the  court  mentioned  in  the  affidavit  of  debt  or  warrant  for  the  arrest, 
for  a  summons  or  rule  calling  upon  the  creditor  who  shall  have  obtained 
such  warrant  to  show  cause  why  the  warrant  should  not  be  set  aside  and 
vacated,  if  such  application  sh^l  be  made  before  arrest,  or  why  the  debtor 
should  not  be  discharged  out  of  custody,  if  the  application  should  be  made 
af^er  arrest,  and  that  it  shall  be  lawful  for  such  commissioner  or  judge  or 
court  to  make  absolute  or  discharge  such  sumonms  or  rule,  and  direct  the 
costs  of  the  application  to  be  paid  by  either  party,  or  to  make  such  other 
order  therein  as  to  such  commissioner  or  judge  or  court  shall  seem  fit ;  pro- 
vided that  any  such  order  made  by  a  judge  may  be  discharged  or  varied  by 
the  court,  on  application  made  thereto  by  either  party  dissatisfied  with  such 
order. 

IX.  The  officer  to  whom  such  warrant  shall  be  directed  or  addressed  as  Officer  retpon- 
aforesaid  shall  be  subject  to  the  jurisdiction  of  the  court  in  which  the  action  **^1®  ^^'  the  due 
shall  be  brought,  or  of  any  judge  thereof,  and  shall  be  responsible  to  such  J2t  ^*'" 
court  or  judge,  and  to  the  person  at  whose  suit  such  warrant  shall  issue,  for 

the  due  execution  of  the  said  warrant,  in  the  same  manner  exactly  as  sheriffs 
are  now  responsible  for  the  due  execution  of  all  writs  of  capias  directed  or 
addressed  to  them,  and  shall  be  entitled  to  the  same  protection  as  sheriffs 
now  are  entitled  to  on  executing  such  writs. 


X.  The  costs  of  and  attending  the  warrant  hereby  authorized  to  be  issued.  Costs  of  rach 
and  the  arrest  thereon,  shall  be  deemed  to  be  costs  in  the  cause :  provided  warruit  to  be 
always,  that  no  such  costs  shall  be  allowed  to  a  plaintiff  unless  the  court  or  ^'{l^pt  u  herela ' 
the  proper  officer  thereof  is  satisfied,  by  affidavit  or  otherwise,  that  the  provUled  to  tho 
plaintiff  had  good  reason  to  believe  that  he  would  probably  have  failed  in  contrary, 
causing  the  defendant  to  be  arrested  if  he  had  proceeded  in  the  first  instance 
by  application  to  a  judge  of  one  of  the  superior  courts  for  a  ?nrit  of  capiaa, 
without  first  applying  to  a  judge  of  a  county  court  or  a  commissioner  of 
the  court  of  bankrnptcy,  as  the  case  may  be,  under  the  provisions  of  this 
act 
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Feet  to  be  ukea        XI.  Tbe  feet  mentioned  in  Schedule  (B)  to  this  act  annexed  diell  be 

^  '^Tibite         P"^  ^  ^^^  parties  in  the  aaid  achedule  named,  and  that  no  odier  feea  iball 

wamn  to  De         ^  allowed  or  taken  in  retpect  of  the  warrant  to  be  iatned  by  ▼irtue  of  this 

act,  and  that  the  coate  of  the  writa  of  eapiaa  and  sommona  ahall  be  the  aanae 

as  if  this  act  had  not  passed ;  and  the  said  fees  shall  be  deemed  solijeet  to 

be  reguUited,  Taried,  increased  or  lessened,  eidier  by  one  of  her  Migesty*s 

Kincipal  secretaries  of  state,  with  die  consent  of  the  commissioners  of  her 
^esty*s  treasury,  as  regards  such  fees  as  are  receivable  by  any  oflBicer  of 
the  county  court,  or  by  the  lord  chancellor,  with  die  like  consent  as  regards 
such  fees  as  are  receivable  by  any  officer  of  the  court  of  bankruptcy;  and  m 
table  of  such  fees  as  are  hereby  receivable  by  any  officer  of  either  court 
respectively  shall  be  put  up  in  some  conspicuous  place  in  the  county  court 
and  the  bankruptcy  court  respectively. 

Short  title  of  set  XII.  In  citing  this  act  in  odier  acts  of  parliament,  or  in  any  instrument, 
document  or  pnx:eeding,  it  shall  be  sufficient  to  use  the  expression,  "  The 
Absconding  Debtors  Arrest  Act,  1851." 


SCHEDULE  (A). 

The  Abscohdihg  Debtors  Arrest  Act,  1851. 

Whereas  A.  B.  [tJu  crtditor]  hath  this  day  j^roved  upon  oath  lor  solemn 
affirmation,  at  tfu  eon  SMy  &«],  to  my  satisfaction  that  C.  D.  [ike  debtor]  is 
indebted  to  the  said  A.  B.  in  the  sum  of  £  ,  and  that  there  is  pro- 

bable cause  for  believing  that  the  said  C.  D.,  unless  he  be  forthwith  appre- 
hended, is  about  to  quit  England  with  such  intent  as  is  mentioned  in  the 
^^^"^9? ''        Absconding  Debtors  Arrest  Act,  1851 :  These  are  to  desire  and  authorixe 
'*"  '  ^*  you,  that  you  take  die  said  C.  D.  wheresoever  he  may  be  found,  and  him 

safely  keep  until  he  shall  have  given  you  bail,  or  made  deposit  with  you 
according  to  law  in  an  action  [on  promises,  or  of  debt,  or  covenant,  at  tht 
eautt  ^aetkn  may  te],  at  the  suit  m  A.  B.,  or  until  the  said  C.  D.  shall 
have  paid  the  debt  and  costs  endorsed  on  this  warrant,  or  shall  by  other 
lawful  means  be  discharged  from  your  custody*  I  do  further  command 
you  to  whom  this  warrant  is  directed,  that  on  execution  hereof  you  do 
deliver  a  copy  hereof  to  the  said  C.  D.  And  I  hereby  require  the  said  C.  D. 
to  take  notice  that  application  will  be  made  forthwitn  to  the  court  of 
[Queen's  Bench,  or  Common  Pleas,  or  Exchequer,  or  Common  Pleas  at 
Lancaster,  or  Pleas  at  Durham,  at  the  eatt  may  6e],  for  a  writ  of  capias  to 
be  issued  against  the  said  C.  D.,  and  a  copy  of  such  writ  if  obtained  will 
be  served  upon  the  said  C.  D.>  if  still  in  custody,  within  seven  days  from 
the  date  of  this  warrant,  including  the  day  of  such  date.  And  I  do  Amber 
command  you  to  whom  this  warrant  is  directed,  that  immediately  after  the 
execution  hereof  you  do  certify  by  endorsement  hereon  the  time  and  place 
when  and  where  you  shall  have  executed  the  same. 
Dated  the  day  of  a.d. 

This  warrant  is  to  be  executed  within  days  from  the  date  hereof 

including  the  day  of  such  date,  and  not  afterwards. 

(Endorsement.) 
This  warrant  was  issued  by  of  attorney  for  the  within- 

named 


A  Warning  to  the  Defendant. 

Within  seven  days  from  the  day  of  the  date  of  this  warrant,  including 
the  day  of  such  date,  you  will  be  served  with  a  writ  of  capias,  and  thereafter 
you  wUl  be  considered  as  arrested  by  virtue  of  such  writ  of  capias,  and  all 
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proceeding!  will  be  bad  upon  the  said  writ  of  capias  as  if  this  warrant  had 
not  issued ;  or  you  may  be  discharged  forthwith  on  depositing  in  the  hands 
of  the  officer  to  whom  this  warrant  is  directed  the  sum  of  £  and  ten 

pounds  for  costs,  or  on  payment  to  such  officer  of  the  debt  and  costs  endorsed 
on  this  warrant,  or  on  entering  into  a  bail  bond  to  such  officer,  with  two 
sufficient  sureties,  for  the  amount  endorsed  on  this  warrant. 

The  plaintiff  claims  £  for  debt  and  £  for  costs. 

Bail  for  the  sum  of  £  by  order  of  [the  partp  i$tmng  the  warrwU], 


SCHEDULE  (B). 

Fees. 

To  the  attorney,  for  preparing  the  affidavit  of  debt,  and  showing   £  t.  d. 

that  the  debtor  is  about  to  abscond,  and  oath 0  10    0 

To  the  same,  for  attending  to  issue  the  warrant 0    6    8 

To  the  clerk  of  the  county  court  on  the  issuing  of  a  warrant      ..050 
To  the  party  executing  the  warrant,  for  the  caption        .  •         •  •     1     1    0 
To  the  same,  for  every  mile  from  the  place  where  the  warrant 
shall  be  issued  to  the  place  where  it  shall  be  executed,  a  further 
sumof        ••         ••         ..         ••         ••         ••         ..         ..006 

To  the  same,  for  every  mile  from  the  place  where  the  debtor  shall 
be  arrested  to  the  gaol  where  he  shall  be  lodged,  the  further 
sumof        ••         ..         ..         ..         .. 0    10 
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Appendix. 


[3  4-4  mu.  4, 


ACKNOWLEDGMENT  OF  DEEDS  BY 
MAKRIED  WOMEN. 


riVSt  AVD 

KSCOTXKIKI,  &C. 

ACT. 


Evenr  deed  bj  a 
married  woman, 
not  executed  bj 
her  as  protector, 
to  be  acknow- 
ledged by  her 
before  a  Judge, 
&c. 

See  Note  at  end 
of  Forme,  poet. 


3  &  4  WILL.  IV.  CAP.  74. 

An  Act  far  the  Abolition  of  Fines  and  Recoveries^  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance. 

\2»th  August,  1833.] 

LXXIX.  And  be  it  further  enacted,  That  every  deed  to  be  executed  bj  a 
married  woman  for  any  of  the  purposes  of  this  act,  except  such  as  may  be 
executed  by  her  in  the  character  of  protector  for  the  sole  purpose  of  giving 
her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  upon  her  executing 
the  same,  or  afterwards,  be  produced  and  acknowledged  by  her  as  her  act 
and  deed  before  a  judge  of  one  of  the  superior  courts  at  Westminster,  or 
a  master  in  chancery,  or  before  two  of  the  perpetual  commissioners,  or 
two  special  commissioners,  to  be  respectively  appointed  as  hereinafter  pro- 
vided. 


The  Judge,  frc.  LXXX.  And  be  it  further  enacted.  That  such  judge,  master  in  chancery, 

before  receiving     ©r  commissioners  as  aforesaid,  before  he  or  they  shall  receive  the  acknow- 

ment!toexImine"  ^^V^^^^  ^y  any  married  woman  of  any  deed  by  which  any  disposition, 

her  apart  fhnn  her  release,  surrender  or  extinguishment  shall  be  made  by  her  under  this  act, 

husband.  shall  examine  her,  apart  from  her  husband,  touching  her  knowledge  of  such 

deed,  and  shall  ascertain  whether  she  freely  and  voluntarily  consents  to 

such  deed,  and  unless  she  freely  and  voluntarily  consent  to  such  deed  shall 

not  permit  her  to  acknowledge  the  same ;  and  in  such  case  such  deed  shall, 

so  far  as  relates  to  the  execution  thereof  by  such  married  woman  be  void. 


When  a  married 
woman  shall  ac- 
knowledge a 
deed,  the  person 
taking  the  ac- 
knowledgment to 
sign  a  memo- 
randum  to  the 
ellbct  here  men- 
tioned, 


and  also  sign  a 
certificate  of  the 
taking  of  such 
acknowledgment 
to  the  ellbct  here 
mentioned. 


LXXX  I V.  And  be  it  further  enacted.  That  when  a  married  woman  shall 
acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  chancery,  or 
commissioners  taking  such  acknowledgment,  shall  sign  a  memorandum,  to 
be  endorsed  on  or  written  at  the  foot  or  in  the  margin  of  such  deed  ;  which 
memorandum,  subject  to  any  alteration  which  may  from  time  to  time  be 
directed  by  the  court  of  common  pleas,  shall  be  to  the  following  effect ; 
videlicet, 

"  This  deed,  marked  [here  add  tome  letter  or  other  mark,  for  ike  purpou  rf 
'*  identification],  was  this  day  produced  before  me  [or  us],  and  acknowledged 
<*  by  therein  named  to  be  her  act  and  deed;  previous  to  which 

"  acknowledgment  the  said  was  examined  by  me  [or  us],  separately 

**  and  apart  from  her  husband,  touching  her  knowledge  of  the  contents  of 
**  the  said  deed  and  her  consent  thereto,  and  declared  the  same  to  be  freely 
**  and  voluntarily  executed  by  her." 

And  the  same  judge,  master  in  chancery,  or  commissioners,  shall  also  sign  a 
certificate  of  the  taking  of  such  acknowledgment,  to  be  written  or  engrossed 
on  a  separate  piece  of  parchment;  which  certificate,  subject  to  any  alteration 
which  may  from  time  to  time  be  directed  by  the  court  of  common  pleas, 
shall  be  to  the  following  effect;  videlicet, 
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**  These  are  to  certify,  that  on  the  day  of  in  the  year  one 

**  tbooaand  eight  hundred  and  before  me  the  undersigned  Sir  Nicholas 

**  Comifngkam  ThtdtUt  lord  chief  justice  of  the  Court  of  Common  Pleas  at 
**  Westminster,  lor  before  roe  Sir  Jamos  ParkOt  knight,'Ooe  of  the  justices 
*'  of  the  Court  of  King's  Bench  at  Westminster ;  or  before  me  the  under- 
*'  sig^ned  Jamet  William  Parrer,  one  of  the  masters  in  ordinary  of  the  Court 
*^  of  Chancery  t  or  before  us  J.  B.  and  C,  D.,  tvto  of  the  perpetual  commis- 
"  sioners  appointed  for  the  for  taking  the  acknowledgments  of  deeds  by 

"  manied  women,  pursuant  to  an  act  passed  in  die  year  of  the  reign  of 

•*  bis  Majesty  King  mUiam  the  Fourth,  intituled  Jn  Jet  [insert  the  title  rf 
**  tkit  act] ;  or  before  us  the  undersigned  J.  B*  and  CD.,  two  of  the  oommis- 
*'  sioners  specially  appointed  pursuant  to  an  act  passed  in  the  year  of 

'*  the  reigto  of  his  Miyesty  King  WiUiam  the  Fourth,  intituled  An  Act  [insert 
**  the  title  qf  this  act\  for  taking  the  acknowledgment  of  any  deed  by 
**  the  wife  of  J  appeared  personally  the  wife  of  and  pro- 

**  disced  a  certain  indenture,  marked  [here  add  the  mariir],  bearing  date  the 
*'  day  of  and  made  between  [inter/  the  names  rf  the  potties^ 

"  and  acknowledged  the  same  to  be  her  act  and  deed :  And  I  [or  we]  do 
'*  hereby  certify,  that  the  said  was,  at  the  time  of  her  acknowledging 

**  the  said  deed,  of  full  age  and  competent  understanding,  and  that  she  was 
**  examined  by  me  [or  u^,  apart  from  her  husband,  touching  her  knowledge 
■'  of  the  contents  of  the  said  deed,  and  that  she  freely  and  f  oluntarily  con- 
«'  aented  to  the  same." 

LXXXV.  Certificate,  with  affidavit  verifying  the  same^  to  be  lodged  by  the 
eUtomey  ewtployed  with  some  qffieer  qf  the  Court  qf  Common  PteaSf  who  shall 
cause  the  same  to  be  filed  qf  record  in  the  court. 


Affidavit  by  the  Attorney  or  Solicitor  verifying  the 
Certificate  of  a  Judge. 

No.  1. 
In  the  county  court  of  holden  at  • 

A.  B.,  of  in  the  county  of  gentleman,  one  of  the  attorneys 

{or  solicitors]  of  the  court  of  maketh  oath  and  saith,  that  he  knows 

S.,  the  wife  of  E.  F.,  in  the  certificate  hereunto  annexed  mentioned,  and 
that  the  acknowledgment  therein  mentioned  was  made  by  the  said  E.,  and 
the  certificate  signed  by  the  judge  in  the  said  certificate  mentioned  on  the 
day  and  year  therein  mentioned,  at  the  county  court  of  holden  at 

in  the  of  in  the  presence  of  this  deponent,  and  that 

ac  the  time  of  making  such  acknowledgment  the  said  E.  was  of  full  age  and 
competent  understanding,  and  that  the  said  E.  knew  the  said  acknowledge 
snent  was  intended  to  pass  her  estate  in  the  premises  respecting  which  such 
acknowledgment  was  made.    And  this  deponent  further  saith,  that  previous 
to  the  said  E.  making  the  said  acknowleograent  he  this  deponent  mquired 
of  her  the  said  E.  whether  she  intended  to  give  up  her  interest  in  the  estates 
in  respect  of  which  such  acknowledgment  was  taken,  without  having  any 
proriaion  made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  Where  no  pio- 
so  giving  up  her  interest  in  such  estates ;  and  that  in  answer  to  such  inquiry  vUioo  la  to  be 
the  said  E.  declared  that  she  did  intend  to  give  up  her  interest  in  the  said  J*^  iMj dwwe 
estates  without  having  any  provision  made  for  her  in  lieu  of  or  in  return  J^  ^ 
Ibr  or  in  consec^uence  of  her  so  giving  up  such  her  interest,  of  which  decla-  TitionTitto  Ss^ 
ration  of  the  said  E.  this  deponent  has  no  reason  to  doubt  the  truth,  and  he  made  thf  a  elaute 
▼erily  believes  the  same  to  be  true.     [Or  declared  that  a  provision  was  to  h  tobeaubatu 
be  made  for  her  in  consequenee  of  her  giving  up  such  her  interest  in  the  said  ^JJ^^^g,  which 
estates.    And  diis  deponent  further  saith,  that  before  her  acknowledgment  will,  of  courae,  in 
was  80  taken,  he  was  satisfied,  snd  does  now  verily  believe,  that  such  pro*  •wh  eaae,  bo 

•^  '  *^        omitted. 


Digitized  by  VjOOQ  IC 


716  Appendix.       IB  ^  4  mil.  4,  e.  74. 

vision  lus  been  made  by  deed  (or  writing,  or  that  the  tenna  thereof  have 
been  reduced  into  writing),  and  that  such  deed  (or  writing)  baa  been  pro- 
duced to  the  laid  jndge.l  And  lastlv  thb  deponent  taith,  that  it  appears 
by  the  deed  acknowledged  by  die  said  E.  that  the  premises  wherein  she  is 
stated  to  be  intereited  are  described  to  be  in  the  parish  of  in  the 

county  of 


Sworn  at  in  the  coonty  of) 

thb  day  of 

one  thousand  eight  hundred  i 
sixty-  before  nie» 


oonty  of'\ 

Iredand  f 
«»  J 


Note. — AH  alterations,  interiineations,  or  erasures  most  have  the  initials 
of  the  judge  or  registrar  set  opposite  thereto. 

*«*  This  qfidami  wnut  be  wuie  om  parckwHnL 


Whore  no  pro- 
Tision  is  to  b« 
made  thii  oUoM 
is  to  be  used. 
Where  soy  pro- 
vision  It  to  oe 
made  this  elanss 
is  to  be  snbsti> 
tated  for  the  pre- 
cedinf  •  wlUoh 
wiU,  of  ooorte,  in 
sach  case  be 
omitted. 


Affidavit  by  the  Attorney  or  Solicitor  and  a  Third 
Person,  verifying  the  Certificate  of  a  Judge. 

No.  2. 
In  the  county  court  of  holden  at 

A.  B.,  of  in  the  county  of  [ttote  fra^,  prq/csftoa,  or  ealHug'] 

and  C.  D.,  of  in  the  county  of         gentleman,  one  of  the  attorneys  [or 

solicitors]  of  the  court  of  severally  make  oath  and  say.  And  first  this 
deponent  A.  B.  for  himself  maketh  oath  and  saith,  that  he  knows  £.,  the 
wife  of  E.  P.,  in  the  certificate  hereunto  annexed  mentioned,  and  that  at 
the  time  of  making  the  acknowledgment  in  the  said  certificate  mentioned, 
the  said  E.  was  of  full  age.  And  the  said  C.  D.  for  himself  maketh  oath 
and  saith,  that  the  acknowledgment  in  the  said  certificate  mentioned  was 
made  by  the  said  E.,  and  the  certificate  signed  by  the  judge  in  the  said 
certificate  mentioned,  on  the  day  and  year  therein  mentioned,  at  in 

the  presence  of  this  deponent,  and  that  at  the  time  of  making  such  acknow- 
ledgment the  said  E.  was  of  competent  understonding,  and  that  the  said  E. 
knew  the  said  acknowledgment  was  intended  to  pass  her  esute  in  the 

5 remises  respecting  which  such  acknowledginent  was  made.  And  this 
eponent  the  said  C.  D.  for  himself  further  saith,  that  previous  to  the  said 
E.  making  the  said  acknowledgment,  he  this  deponent  inquired  of  her  the 
said  E.  whether  she  intended  to  give  up  her  interest  in  the  estotcs  in  respect 
of  which  such  acknowledgment  was  taken,  without  having  any  provision 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving 
up  her  interest  in  such  estates ;  and  that  in  answer  to  such  inquiry,  the  said 
£.  declared  that  she  did  intend  to  ffive  up  her  interest  in  the  said  estates 
without  having  any  provision  made  for  her,  in  lieu  of  or  in  return  for  or  in 
consequence  of  her  so  giving  up  such  her  interest,  of  which  declaration  of 
the  said  E.  this  deponent  has  no  reason  to  doubt  the  truth,  and  he  verily 
believes  the  same  to  be  true.  [Or  declared  that  a  provision  was  to  be  made 
for  her  in  consequence  of  her  giving  up  such  her  interest  in  the  said  esutes. 
And  this  deponent  C.  D.  for  himself  further  saith,  that  before  her  acknow- 
ledgment was  so  taken  he  was  satisfied,  and  does  now  verily  believe,  that 
such  provision  has  been  made  by  deed  (or  writing,  or  that  the  terms  thereof 
have  Deen  reduced  into  writing),  and  that  such  deed  (or  writing)  has  been 
produced  to  the  said  judge.  [And  lastly  the  said  C.  D.  for  himself  further 
saith,  that  it  appears  by  the  deed  acknowledged  by  the  said  E,  that  the 
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premises  wherein  she  is  stoted  to  be  iDterested  are  deecribed  to  be  in  die 
parish  of  in  the  county  of 

Sworn  at  in  the  county  of  \ 

this  dav  of  I 

one  thousand  eight  hundred  and  | 

sixty-  before  me,  ) 

Note. — All  alteratons,  interlineations,  or  erasures  must  have  the  initials 
of  the  judge  or  registrar  set  opposite  thereto. 

*«*  This  qjfidatnt  wnut  be  wtade  om  parchment. 


SUCCESSION  DUTY  ACT,  1853. 


•V0CXM10V 

16  &  17  VICT.  CAP.  57.  putt  act,  isss. 

L.    It  shall  be  lawful  for  any  accountable  party  dissatisfled  with  the  power  for  ao- 
assessment  of  the  commissioners,  upon  giving,  within  twenty -one  days  after  coanuble  party 
the  date  of  such  assessment,  notice  in  writing  to  the  commissioners  of  his  ^  APP«al. 
intention  to  appeal  against  such  assessment,  and  a  statement  of  the  grounds  Rule,  S76,  ante, 
of  such  appeal,  such  statement  to  be  furnished  within  the  further  period  of  P*  ^^s, 
thirtT  days,  to  appeal  by  petition  accordingly  to  her  Migesty's  Court  of 
Exchequer  in  England,  Scotland,  or  Ireland,  according  to  the  place  in 
which  the  appellant  shall  be  resident;  and  every  such  court,  or  any  judge 
thereof  sitting  in  chambers,  shall  have  jurisdiction  to  hear  and  determine 
the  matter  of  such  appeal  and  the  costs  thereof,  with  power  to  direct,  for  the 
purposes  of  such  appeal,  any  inquiry,  valuation,  or  report  to  be  made  by 
any  officer  of  the  court,  or  other  person,  as  such  court  or  judge  may  think 
fit :  provided,  that  where  the  sum  in  dispute  in  respect  of  duty  on  such 
assessment  does  not  exceed  fift^  pounds,  the  accountable  party  may,  having 
given  notice  of  appeal  and  dehvered  a  statement  of  the  grounds  thereof  as 
hereinbefore  directed,  appeal  to  the  judge  of  the  county  court  in  England, 
the  sheriff  court  in  Scotland,  or  the  assistant  barrister's  court  in  Ireland,  for 
the  district,  county,  or  division  in  which  the  appellant  shall  be  resident, 
or  the  property  be  situate ;  and  every  such  judge  shall  have  jurisdiction  to 
hear  and  determine  the  matter  of  such  last-mentioned  appeal,  with  the  like 
power  and  authority  as  are  by  this  section  given  to  a  judge  of  her  Mijesty'a 
Court  of  Exchequer. 
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CRIMINAL  JUSTICE  ACT. 


carvtVAL 

tvmcu 

tmrwLOxmmmwi 

ACT. 


Certain  pcori" 

c  ll.aadSl 
Geo.  S  (l.j  ex* 


Abj  eoart,  judge, 
Jtiitiee,  Ite.  may 
direct  a  pcnoB 
railty  or  peijury 
m  anj  erideoee, 
kc.  to  be  ^oee- 
eoted; 


•ad  eommlt  the 
I»aft7,  unleM  be 
enter  Into  reeof- 
Disanee  to  appear 
and  take  hia  trial, 
and  bind  perfcoa 
to  ffiTe  erldenoe 
and  gfre  ceftifl- 
eateof  proeecu* 
tlon  being 
directed,  which 
•hall  be  anfleieat 
eridenee  of  the 


14  k  lo  VICT.  CAP.  100. 

An  Act  for  further  Impravimg  ike  Admimisiratiom  of  Crumi^ 
naf  Justice.  [Passed  Itk  August,  1851.] 

XIX.  WhereM  by  an  aet  of  pcriuuneiit  paMed  in  England  in  tbe  twentj. 
third  year  of  the  reign  of  his  late  Maje^  King  Geocge  die  Second*  intttoled 
**  An  Act  to  render  Proaecationa  tat  Pcrjorj  and  Subomadon  of  Pefjnry 
more  caiy  and  effectoal,"  and  bj  a  certain  odier  act  of  parliament  made  in 
Ireland  in  the  tfairtr-fint  year  of  the  reign  of  his  late  Msjesty  King  George 
the  Third,  iDdtnled  "  An  Act  to  render  Prosecndons  for  Peijnry  and  Snb- 
omation  of  Perjury  more  easy  and  elEectua],  and  for  affording  the  Joris- 
diction  of  tbe  Qnaiter  Session  in  cases  of  Perjary,"  certain  prorisions  were 
made  to  prevent  penons  guilty  of  peijory  and  sabomadon  of  perjury  from 
escaping  pniushment  by  reason  of  die  difficuldes  attending  such  proaecn. 
dons ;  and  whereas  it  is  expedient  to  amend  and  extend  the  same:  Be  it 
enacted,  that  it  shall  and  may  be  lawful  for  the  judges  or  judge  of  any  of 
the  superior  courts  of  common  law  or  equity,  or  for  any  of  her  Miqeiiy*s 
justices  or  commissioners  of  assize,  nisi  prius.  oyer  and  terminer,  or  gaol 
delivery,  or  for  any  jusdces  of  the  peace,  recorder  or  deputy  recorder,  duir- 
man  or  other  judge,  holding  any  general  or  quarter  sessions  of  the  peace, 
or  for  any  commissioner  of  banlmiptcy  or  insolvency,  ox  for  any  judge  or 
deputy  judge  of  any  county  court  or  any  court  of  record,  or  for  any  justices 
of  the  peace  in  special  or  l>etty  sessions,  or  for  any  sheriff  or  lus  lawfol 
deputy  before  whom  any  writ  of  inquiry  or  writ  of  trial  firom  any  of  the 
superior  couru  shall  be  executed,  in  case  it  shall  appear  to  him  or  them 
that  any  person  has  been  guilty  of  wilful  and  corrupt  peijury  in  any  evidence 
given,  or  in  any  affidavit,  deposidon,  examinadon,  answer,  or  other  pro- 
ceeding made  or  taken  before  him  or  them,  to  direct  such  person  to  be 
prosecuted  for  such  perjury,  in  case  there  diall  appear  to  him  or  them  a 
reasonable  cause  for  such  prosecution,  and  to  commit  such  person  so  directed 
to  be  prosecuted  undl  tbe  next  session  of  o^er  and  terminer  or  gaol  delivery 
for  the  county  or  other  district  within  which  such  perjury  was  committed, 
unless  such  person  shall  enter  into  a  recognizance  with  one  or  more  suffi* 
cient  surety  or  suredes,  conditioned  for  the  appearance  of  such  person  at 
such  next  session  of  over  and  terminer  or  gaol  delivery,  and  diat  he  will 
then  surrender  and  taite  his  trial,  and  not  depart  the  court  without  leave, 
and  to  require  any  person  he  or  they  may  think  fit  to  enter  into  a  recogni- 
zance, condidoned  to  prosecute  or  give  evidence  against  such  person  so 
directed  to  be  [irosecuted  as  aforesaid,  and  to  give  to  the  partv  so  bound  to 
prosecute  a  certificate  of  the  aame  being  directmi ;  which  certificate  shall  be 
given  without  any  fee  or  charge,  and  shall  be  deemed  sufficient  proof  of 
such  prosecution  having  been  directed  as  aforesaid;  and  upon  tbe  pro- 
duction thereof,  the  costs  of  such  prosecution  shall  and  are  hereby  required 
to  be  allowed  by  the  court  before  which  any  person  shall  be  prosecuted 
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or  tried  in  pursuance  of  such  direction  as  aforesaid,  unless  such  last-men- 
tioned court  shall  specially  otherwise  direct,  and  when  allowed  by  any 
such  court  in  Ireland  such  sum  as  shall  be  so  allowed  shall  be  ordered  by 
the  said  court  to  be  paid  to  the  prosecutor  by  the  treasurer  of  the  county  in 
which  such  offence  shall  be  alleged  to  have  been  committed,  and  the  same 
shall  be  presented  for,  raisedf-and  levied  in  the  same  manner  as  the  ex- 
penses ofproseoutions  ibr  felonies  are  now  presented  for,  raised,  and  levied 
in  Ireland :  provided  always,  that  no  such  direction  or  certificate  shall  be 
given  in  evidence  upon  any  trial  to  be  had  against  any  person  upon  prose- 
cution so  directed  as  aforesaid. 


COMPANIES. 


25  &  26  VICT.  CAP.  89.  t» 

COMPAMIXt  ACT, 

An  Act  for  the  Incorporation  and  Regulation  of  Joint         ^"'' 
Stoch  Companies  and  other  Associations. 

[14M  July,  1856.] 


126.  The  commissioners  of  the  court  of  bankruptcy  and  the  judges  of  the  Special  commia- 
county  courts  in  England  who  sit  at  places  more  than  twenty  miles  from  the  **^^^  '^^id^ 
general  post  office,  and  the  commissioners  of  bankrupt  and  the  assistant  ^^^  *°^' 

barristers  and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland, 
shall  be  commissioners  for  the  purpose  of  taking  evidence  under  this  act  in 
cases  where  any  company  is  wound  up  in  any  part  of  the  United  Kingdom  ; 
and  it  shall  be  lawful  for  such  court  to  refer  the  whole  or  any  part  of  the 
examination  of  any  witnesses  under  this  act  to  any  person  hereby  appointed 
commissioner,  although  such  commissioner  is  out  of  the  jurisdiction  of  the 
court  that  made  the  order  or  decree  for  winding  up  the  company ;  and  every 
such  commissioner  shall,  in  addition  to  any  power  of  summoning  and  ex- 
amining witnesses,  and  requiring  the  production  or  delivery  of  documents, 
and  certifying  or  punishing  defaults  by  witnesses,  which  he  might  lawfully 
exercise  as  a  commissioner  of  the  court  of  bankruptcy,  judge  of  a  county 
court,  commissioner  of  bankrupt,  assistant  barrister  or  recorder,  or  as  a 
sheriff  of  a  county,  have  in  the  matter  so  referred  to  him  all  the  same  powers 
of  summoning  and  examining  witnesses,  and  requiring  the  production  or 
delivery  of  documents  and  punishing  defaults  by  witnesses  and  allowing 
costs  and  charges  and  expenses  to  witnesses,  as  the  court  which  made  the 
order  for  winding  up  the  company  has ;  and  the  examination  so  taken  shall 
be  returned  or  reported  to  such  last-mentioned  court  in  such  manner  as  it 
directs. 
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[20  ^  21  Tlrt. 


PROBATES  AND  LETTERS  OF  ADMINIS- 
TRATION. 


20  &  21  VICT.  CAP.  77. 
*^ltl"  ^*"    -4«  ^ct  to  amend  the  Law  relating  to  ProlHUes  and  Lmm 

LBTTSat  OF  ^ 

ADMimtTEA.  of  Administration  in  England.     \2Sth  August^  1857.J 

I.  Cwmmenctwtft  if  acU 

InterpxvUtSon  of  II.  In  the  construction  of  this  act,  unless  the  context  be  iDcostbtentvitfa 
t«nna.  the  meaning  hereby  assigned — 

**Wi]l"  shall  comprehend  "testament"  and  all  oAer  tertamfntay is- 
struments  of  which  probate  may  now  be  granted : 

''Administration  "  shall  comprehend  all  leUers  of  administxatioo  of  Ac 
effects  of  deceased  persons,  whether  with  or  without  the  wiD  ansextd, 
and  whether  granted  for  general,  special,  or  limited  purposes : 

**  Matters  and  cases  tesumentary "  shall  compreheod  all  mattoi  ud 
causes  relating  to  the  grant  and  revocation  of  probate  of  wiQs  tr  of 
administration : 

*'  Common  form  business  "  shall  mean  the  business  of  obtainii^  i^^ste 
and  administration  where  there  is  no  contention  ss  to  die  rigbt 
thereto,  including  the  passing  of  probates  and  adminiitrttuM 
through  the  Court  of  Probate  in  contentious  cases  when  tbe  cootnt 
is  terminated,  and  all  business  of  a  non-contendoos  natnre  to  be 
taken  in  die  coiut  in  roauers  of  testacy  and  intestacy,  not  being  pr»* 
ceedings  in  any  suit,  and  also  the  business  of  lodging  ctretti 
against  the  grant  of  probate  or  administration. 

III.  Testawteniarif  JuritdietUm  rf  EceUsiatticdl  and  other  Cmrto  sMife^ 

TettMnentarj  IV.  The  Toluntary  and  contentious  jurisdiction  and  auAoritj  in  t^t^ 

eMTrtlSd^by**  *®  ^^®  granting  or  revoking  probate  of  wills  and  letters  of  adminiimtioo  of 
court  of  probate.  ^^®  effects  of  deceased  persons  now  vested  in  or  which  can  be  exerciK^  by 
any  court  or  person  in  England,  togetlier  with  full  authmity  to  hesr  ind  de- 
termine all  questions  relating  to  matters  and  causes  testamentary,  iwi 
belong  to  and  be  vested  in  her  Mijesty,  and  shall,  except  as  hereiDsftertt 
mentioned,  be  exercised  in  the  name  of  her  Miyesty  in  a  court  to  be  tilled  the 
Court  of  Probate,  and  to  hold  its  ordinary  sittings  and  to  have itipnocipii 
registry  at  such  place  or  places  in  London  or  Middlesex  as  her  Bujestj  a 
council  shall  from  time  to  time  appoint. 

V.  PotMr  to  her  Mqfetty  to  appoint  a  judge  rftke  Court  rf  Proiate, 

VI.  Judge's  tenure  rf  (^e. 

VII.  Judge  hrfore  acting  to  take  an  oath, 

VIII.  Rank  and  precedence  qf  judge,  who  $haU  appoint  a  teeretvj  ted 

usher. 
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IX.  Salariet  of  judge,  teeretary,  and  usher, 

X.  Judge  qf  Court  qf  Probate  to  be  alto  judge  qf  the  Jdmiralty  Court  on  the 
next  vacancy* 

XI.  At  to  increase  qftalary  upon  union  of  the  two  offices, 

XII.  Retiring  pensions  qf  judges. 

XIII.  There  shall  be  established  for  each  of  the  districts  specified  in  DIftriet  reg!»> 
Schedule  (A)  to  this  Act,  and  at  the  places  respectively  mentioned  in  such  Jjl^lS  ^  f***" 
Bchedulei  a  public  registry  attached  to  and  under  the  control  of  the  Court  of  schedule*(A). 
Probate,  hereinafter  referred  to  as  •*  The  District  Registry." 

XIV.  Appointment  qfqfficers  qfthe  Court  qf  Probate. 

XV.  Js  to  appointment  qf  the  first  qffieers  qfthe  principal  registry. 

XV I.  Clerks  and  qffieers  qf  Prerogative  Court  to  be  tranrfltrred  to  like  qffiees 
in  the  Court  qf  Probate. 

XVII.  Existing  diocesan  registrars  to  be  entitled  to  be  appointed  district 
registrars  at  the  same  places, 

XVIII.  As  to  appointment  to  qffiees — salaries  qfojicers. 

XIX.  Tenure  qf  qffice  qf  qffieers. 

XX.  Qualification  qf  registrars  and  district  registrars, 

XXI.  Officers  rf  the  court  to  execute  their  qffiees  in  person — registrars^  ^c. 
not  to  act  as  proctors,  S^c 

XXII.  The  judge  shall  cause  to  be  made  seals  for  the  Court  of  Probate;  power  toladgeto 
that  is  to  say,  one  seal  to  be  used  in  its  principal  registry,  and  separate  seals  cauie  leau  of  the 
to  be  used  in  the  several  district  registries,  and  may  cause  the  same  respect-  ^^  ^  ^  P">- 
ively  from  time  to  time  to  be  broken,  altered  and  renewed  at  his  discretion ;  ^"***** 

and  all  probates,  letters  of  administration,  orders  and  other  instruments,  and 
exemplifications  and  copies  thereof,  respectively,  purporting  to  be  sealed 
with  any  seal  of  the  Court  of  Probate,  shall  in  all  parts  of  the  united  king- 
dom be  received  in  evidence  without  further  proof  thereof 

XXIII.  The  Court  of  Probate  shall  be  a  Court  of  Record,  and  such  court  The  court  to  have 
shall  have  the  same  powers,  and  its  oprants  and  orders  shall  have  the  same  throughout  all 
effect  throughout  all  England,  and  in  relation  to  the  personal  estate  in  all  parts  £°Kl^<^  ^^^ 

of  England  of  deceased  persons,  as  the  Prerogative  Court  of  the  Archbishop  th?pieronti?e 
of  Canterbury  and  its  grants  and  orders  respectively  now  have  in  the  pro-  Court  wiSbln  the 
vince  of  Canterbury,  or  in  the  parts  of  such  province  within  its  jurisdiction,  province  of 
and  in  relation  to  those  matters  and  causes  testamentary  and  those  effects  ^■'**«'**'"T' 
of  deceased  persons  which  are  within  the  jurisdiction  of  the  said  Prerogative 
Court;  and  all  duties  which,  by  statute  or  otherwise,  are  imposed  on  or 
should  be  performed  by  ordinaries  generally,  or  on  or  by  the  said  Preroga- 
tive Court,  in  respect  of  probates,  administrations,  or  matters  or  causes 
testamentary  within  their  respective  jurisdictions,  shall  be  performed  by  the 
Court  of  Probate :  provided  that  no  suits  for  legacies,  or  suits  for  the  d is-  Suits  for  legaclee 
tribution  of  residues,  shall  be  entertained  by  the  court,  or  by  any  court  or  or  dbtrtbution 
person  whose  jurisdiction  as  to  matters  and  causes  testamentary  is  hereby  f^^^^^' 
abolished.  xameo. 

XXIV.  The  Court  of  Probate  may  require  the  attendance  of  any  party  powerto  examine 
in  person,  or  of  any  person  whom  it  may  think  fit  to  examine  or  cause  to  be  wltnetset. 

P.N.  3  A 
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Ai  to  producthm 
of  doedt,  Le. 


Poweri  of  the 
court  to  enforce 
orders. 


Order  to  produce 
any  Instrument 
purporting  to  be 
teatamentjuy. 


examined  in  any  suit  or  other  proceeding  in  respect  of  matten  or  caues 
testamentary,  and  may  examine  or  cause  to  be  examined  upon  oath  or 
affirmation,  as  the  case  may  requh'e,  parties  and  witnesses  by  word  of  Bioodu 
and  may,  either  before  or  after  or  with  or  without  such  examtnatioa,  caase 
them  or  any  of  them  to  be  examined  on  interrogatories,  or  reccifc  their  or 
any  of  their  affidavits  or  solemn  affirmations,  as  the  case  may  be;  and  the 
court  may  by  writ  require  such  attendance,  and  order  to  be  produced  before 
itself  or  otherwise  any  deeds,  evidences  or  writings,  in  the  same  form  or 
nearly  as  may  be,  as  that  in  which  a  writ  of  subjfK£na  ad  testificandam,  or  of 
subpcena  duces  tecum,  is  now  issued  by  any  of  her  Majesty's  superior  oovti 
of  law  at  Westminster ;  and  every  person  disobeying  any  such  writ  alitU  be 
considered  as  in  contempt  of  the  court,  and  also  be  liable  to  ibffeit  a  hub 
not  exceeding  one  hundred  pounds. 

XXV.  The  Court  of  Probate  shall  have  the  like  powers,  joria^ctioD,  spd 
authority  for  enforcing  the  attendance  of  persons  required  by  it  as  afiorcssid, 
and  for  punishing  persons  failing,  neglecting  or  refusing  to  produce  deeds, 
evidences,  or  writings,  or  refusing  to  appear  or  to  be  sworn,  or  waike  tir- 
mation  or  declaration,  or  to  give  evidence,  or  guilty  of  contempt,  and 
generally  for  enforcing  all  orders,  decrees,  and  jud^ents  made  or  giteo  by 
the  court  under  this  act,  and  otherwise  in  relation  to  the  matters  to  be  ia- 
quired  into  and  done  by  or  under  the  orders  of  the  court  under  this  act,  tf 
are  by  law  vested  in  the  High  Court  of  Chancery  for  such  purposes  in  re- 
lation to  any  suit  or  matter  depending  in  such  courL 

XXVI.  The  Court  of  Probate  may,  on  motion  or  petition  or  othennse, 
in  a  summary  way,  whether  any  suit  or  other  proceeding  shall  or  sbaQ  not 
be  pending  in  the  court  with  respect  to  any  probate  or  administration,  order 
any  person  to  produce  and  bring  into  the  principal  or  any  district  registry 
or  otherwise  as  the  court  may  direct,  any  paper  or  writing  bein;  or  pur- 
porting to  be  testamentary,  which  may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person ;  and  if  it  be  ttot  shown  that  any  such 

Eaper  or  writing  is  in  the  possession  or  under  the  control  of  such  pcnoo, 
ut  it  shall  appear  that  there  are  reasonable  grounds  for  believing  that  he 
has  the  knowledge  of  any  such  paper  or  writing,  the  court  may  d^t  wdi 
person  to  attend  for  the  purpose  of  being  examirled  in  open  court,  or  upoa 
interrogatories  respecting  the  same,  and  such  person  shall  be  booai  is 
answer  such  questions  or  interrogatories,  and,  if  so  ordered,  to  produce 
and  bring  in  such  paper  or  writing,  and  shall  be  subject  to  the  like  {ffocesi 
of  contempt  in  case  of  default  in  not  attending  or  in  not  aMwerinf  such 
questions  or  interrogatories,  or  not  bringing  in  such  paper  or  writiqi,  as  be 
would  have  been  subject  to  in  case  he  had  been  m  party  to  a  sak  io  die 
court  and  had  made  such  default;  and  the  costs  of  any  such  motioQ, 
petition,  or  other  proceeding  shall  be  in  the  discretion  of  the  coifft. 

Registrars,  fre.  to       XXVII.  The  registrars  and  district  registrars  shall  respectively  have  foil 

have  power  to  ad-  power  to  administer  oaths ;  and  all  persons  who  at  the  commenceaBeat  ef 

minlater  oaths.      jjjig  g^t  gh||i[  i,^  acting  as  surrogates  of  any  ecclesiastical  court,  and  sbt 

Power  to  appoint,  ^^^^  persons  whom  the  judge  shall,  under  the  seal  of  the  court,  frosi  tiw 

alto  commto-         to  time  appoint,  shall  respectively  have  full  power  to  administer  oadis  sod 

•*^«"f o  »d-        perform  such  other  duties  in  reference  to  matters  and  causes  testamcBdiy 

mmister  oatbi,      ^^  ^^^^^  ^  assigned  to  them  from  time  to  time  by  the  rules  and  orders  aader 

this  act ;  and  the  persons  so  appointed  shall  be  styled  "  Commtssionen  ef 

her  Migesty*s  Court  of  Probate  •/*  provided  that  any  party  required  to  be 

examined,  or  any  person  called  as  a  witness  or  required  or  denring  to  aiske 

an  affidavit  or  deposition  under  or  for  the  purposes  of  this  act,  shall  hepff- 

roitted  to  make  his  solemn  affirmation  or  declaration  instead  of  beii^  i««n 

in  the  circumstances  and  manner  in  which  a  person  called  as  a  witness  or 

desiring  to  make  an  affidavit  or  deposition  would  be  permitted  so  todosvi^ 

the  Common  Law  Procedure  Act,  18S4,  in  cases  within  the  provistoai  of 
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that  act ;  and  any  person  who  shall  wilfully  give  false  evidence,  or  who  shall 
wilfully  swear,  affiirn,  or  declare  falsely  in  any  affidavit  or  deposition  before 
the  Court  of  Probate,  or  before  any  registrar,  district  registrar  or  commis- 
sioner of  the  court,  shall  be  liable  to  the  penalties  and  consequences  of 
wilful  and  corrupt  perjury. 

XXVIII.  If  any  person  forge  the  signature  of  any  registrar,  district  re-  Penalty  on  forg« 
gistrar,  or  commissioner  for  taking  oaths,  or  forge  or  counterfeit  any  seal  of  l".^.®'  c®""***"- 
the  Court  of  Probate,  or  knowingly  use  or  concur  in  using  any  such  forged  s^naturet  of*^ 
or  counterfeit  signature  or  seal,  or  tender  in  evidence  any  document  with  a  officers. 

^Ise  or  counterfeit  signature  of  such  registrar,  district  registrar,  or  commis- 
sioner, or  with  a  false  or  counterfeit  seal,  knowing  the  same  signature  or 
seal  to  be  false  or  counterfeit,  every  such  person  shall  be  guilty  of  felony, 
and  shall  upon  conviction  be  liable  to  penal  servitude  for  the  term  of  his  life, 
or  any  term  not  less  than  seven  years,  or  to  be  imprisoned  fur  any  term  not 
exceeding  three  years,  with  or  without  hard  labour. 

XXIX.  The  practice  of  the  Court  of  Probate  shall,  except  where  other-  Practice  of  the 
wise  provided  by  this  act,  or  by  the  rules  or  orders  to  be  from  time  to  time  court, 
made  under  this  act,  be,  so  far  as  the  circumstances  of  the  case  will  admit, 
according  to  the  present  practice  in  the  prerogative  court. 

XXX.  And  to  the  intent  and  end  that  the  procedure  and  practice  of  the  ^^JJ2f  ®?^" 
court  may  be  of  the  most  simple  and  expeditious  character,  it  shall  be  law-  JjJjJJ^J^J 
ful  for  the  lord  chancellor,  at  any  time  after  the  passing  of  this  act,  with  the  proeeduxe  of  the 
advice  and  assistance  of  the  lord  chief  justice  of  the  Court  of  Queen's  Bench,  court. 

or  any  one  of  the  judges  of  the  superior  courts  of  law  to  be  by  such  chief 
justice  named  in  that  behalf,  and  of  the  judge  of  the  said  prerogative  coiut, 
to  make  rules  and  orders,  to  take  effect  when  this  act  shall  come  into  opera- 
tion, for  regulating  the  procedure  and  practice  of  the  court,  and  the  duties 
of  the  registrars,  district  registrars,  and  oUier  officers  thereof,  and  for  deter- 
mining what  shall  be  deemed  contentious  and  what  shall  be  deemed  non- 
contentious  business,  and,  subject  to  the  express  provisions  of  this  act,  for 
fixing  and  regulating  the  time  and  manner  of  appealing  from  the  decisions 
of  the  said  court,  and  generally  for  carrying  the  provisions  of  this  act  into  * 

effect ;  and  after  the  time  when  this  act  shall  come  into  operation  it  shall 
be  lawful  for  the  judge  of  the  Court  of  Probate  from  time  to  time,  with  the 
concurrence  of  the  lord  chancellor  and  the  said  lord  chief  justice,  or  any 
one  of  the  judges  of  the  superior  courts  of  law  to  be  by  such  chief  justice 
named  in  this  behalf,  to  repeal,  amend,  add  to  or  alter  any  such  rules  and 
orders  as  to  him,  with  such  concurrence  as  aforesaid  may  seem  fit. 

XXXI.  Subject  to  the  regulations  to  be  established  by  such  rules  and  Mode  of  tsUnf^ 
orders  as  aforesaid,  the  witnesses,  and,  where  necessary,  the  parties  in  all  JjJJSJJf  ^J^'Ji 
contentious  matters  where  their  attendance  can  be  had,  shall  be  examined 

orally  by  or  before  the  judge  in  open  court :  provided  always,  that,  subject 
to  any  such  regulations  as  aforesaid,  the  parties  shall  be  at  liberty  to  verify 
their  respective  cases,  in  whole  or  in  part,  by  affidavit,  but  so  that  the  de- 
ponent in  every  such  affidavit  shall,  on  the  application  of  the  opposite  party, 
be  subject  to  be  cross-examined  by  or  on  behalf  of  such  opposite  party  orally 
in  open  court  as  aforesaid,  and  after  such  cross-examination  roav  be  re-ex- 
amined orally  in  open  court  as  aforesaid  by  or  on  behalf  of  the  party  by 
whom  such  affidavit  was  filed. 

XXXII.  Provided,  that  where  a  witness  in  any  such  matter  is  out  of  the  Court  maj  Issue 
jurisdiction  of  the  court,  or  where,  by  reason  of  his  illness  or  otherwise,  the  commtoilons  or 
court  shall  not  think  fit  to  enforce  the  attendance  of  the  witness  in  open  ScraS^Sionor 
court,  it  shall  be  lawful  for  the  court  to  order  a  commission  to  issue  for  the  wifnestesabroed, 
examination  of  such  witness  on  oath,  upon  interrogatories  or  otherwise,  or  if  or  who  u«  unable 
the  witness  be  within  the  jurisdiction  of  the  court  to  order  the  examination  ^*(^i>d. 
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of  8uch  witness  od  oath,  upon  intCTTogatories  or  otbcnrise,  befioce  iny  officer 
of  the  said  court,  or  other  person  to  be  named  in  fuch  order  for  the  purpote; 
and  all  the  powers  given  to  the  couru  of  law  at  Wcatmimter  by  d»e  acttol 
the  thirteenth  year  of  King  George  the  Third,  chapter  sixty-three,  ind  of 
the  first  year  of  King  William  the  Fourth,  chapter  twenty-two,  for  enaUiug 
the  courts  of  law  at  Westminster  to  issue  commissions  and  give  orders  for 
the  examination  of  witnesses  in  actions  depending  in  such  ooam,  and  to 
enforce  such  examination,  and  all  the  proyisions  of  the  said  icti,  tod  of 
any  other  acts  for  enforcing  or  otherwise  applicable  to  inch  eximiaatioo, 
and  the  witnesses  examined,  shall  extend  and  be  applicible  to  the  said 
Court  of  Probate,  and  to  the  examination  of  witnesses  undff  the  eoaan- 
■ions  and  orders  of  the  said  court,  and  to  the  witnesses  examined,  a*  if  saA 
court  were  one  of  the  courts  of  law  at  Westminster,  and  the  matter  btfiare  it 
were  an  action  pending  in  such  court. 

Rules  of  erldence  XXXIII.  The  rules  of  evidence  observed  in  the  superior  coarti  of  «»• 
in  common  law  mon  law  at  Westminster  shall  be  applicable  to  and  observed  in  the  trial  of 
courtjU)  be  Ob-      ^  questions  of  fact  in  the  Court  of  Probate. 

XXXIV.  Common  law  judges  mag  Ht,  on  request  (/judge  ofcevt 

Court  may  cause        XXXV.  It  shall  be  lawful  for  the  Court  of  Probate  to  caoic  any  qoestwo 

questions  of  fact     of  fact  arising  in  any  suit  or  proceeding  under  this  set  to  be  tried  by  i 

JttiT*b«irore^?»elf,   "P^**^  ^^  common  jury  before  the  court  itself;  or  by  means  of  an  issue  to 

ordlreci  an  laaue    be  directed  to  any  of  the  superior  courts  of  common  Uw,  in  the  sanae  manocr 

to  a  court  of  law.    be  an  issue  may  now  be  directed  by  the  Court  of  Chancery,  and  njch^o- 

tion  shall  be  so  tried  by  a  jury  in' any  case  where  an  heir-at-law,  "**«  ' 

otherwise  made  party  to  the  suit  or  proceeding,  makes  application  to  w 

Court  of  Probate  for  that  purpose;  and  in  any  other  <=^.'^**'^*Jl~* 

parties  to  the  suit  or  proceeding  concur  in  such  an  applicstioD,  and  *vm 

any  party  or  parties  other  than  such  heir-at-law  make  alikcapplican^tw 

other  party  or  parties  not  concurring  therein),  and  the  court  shall  f^**^ 

cause  such  question  to  be  tried  by  a  jury,  such  refusal  of  die  court  oaD  be 

subject  to  appeal  as  herein  provided. 

Powwa  of  the  XXXVI.  When  the  court  shall  order  a  question  of  feet  to  be  tried  befcre 

court  for  the  trial  itself  by  a  jury,  the  court  may  make  all  such  rules  and  orders  opoo  tK 
of  quosttona  by  a  sheriff  or  any  other  person  for  procuring  the  attendance  of  a  t pecial  or  «•• 
*^"^'  mon  ^ury  for  the  trial  of  such  question  as  may  now  be  made  by  any  ottbe 

superior  courts  of  common  law  at  Westminster,  and  may  also  vme  omff 
orders  which  to  such  court  may  seem  requisite ;  and  every  such  jury  «au 
consist  of  persons  possessing  the  qualifications,  and  shall  be  struck,  ifflB- 
moned,  baHoted  for,  and  called  in  like  manner  as  if  such  Jury  ««  *  J*T 
for  the  trial  of  any  cause  in  any  of  the  said  superior  courts ;  and  etery  jwy- 
man  so  summoned  shall  be  entitled  to  the  same  rights,  and  subject  tow 
same  duties  and  liabilities,  as  if  he  had  been  duly  summoned  ktaevm 
of  any  such  cause  in  any  of  the  said  superior  courts ;  snd  ever?  P*^ 
any  such  proceeding  shall  be  entitled  to  the  same  rights  as  to  ^""^^f'^ 
otherwise  as  if  he  were  a  party  to  any  such  cause ;  and  Sf^^'^'^J'^ 
purposes  of  or  auxiliary  to  the  trial  of  questions  of  fact  by  a  jury,  bqw*t« 
court  itself,  and  in  respect  of  new  trials  thereof;  and  also  for  all  P^'P??" 
relation  to  or  consequential  upon  the  direction  of  issues,  the  p^^^jj^ 
bate  shall  have  the  same  jurisdiction,  powers,  and  authority  in  all  rfl^ 
as  belong  to  any  superior  court  of  common  law,  or  to  any  j"^  jf[T 
or  to  the  High  Court  of  Chancery,  or  any  judge  UiereoC  for  the  WP* 
poses. 

Question  to  b«  XXXVII.  When  any  such  question  shall  be  so  ordered  to  ^^jj^ 

iUted,  and  Jury     jury  before  the  court  itself,  such  question  shall  be  reduced  ioto«itn^ 
awom  to  try  It.      juch  form  as  the  court  shall  direct,  and  at  the  trial  the  jory  »H  **'*i 
Court,  on  trial,  to  to  try  the  laid  question,  and  a  true  verdict  to  give  thereon  according  te 
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evidence ;  and  upon  every  such  trial  the  Court  of  Probate  shall  have  the  have  the  aame 
same  powers,  jurisdiction,  and  authority  as  belong  to  any  judge  of  any  of  authority  at  a 
the  said  superior  courts  sitting  at  nisi  prius.  priiS  *' 

XXXVIII.  Court  may  direct  where  issues  shail  he  tried, 

XXXIX.  Jppeal  to  the  House  qf  Lords, 

XL.  Jdvocates  admitted  to  practise — barristers  may  practise  in  contentious 
causes. 

XL  I.  Jdvocates  admitted  to  practise  as  barristers, 

XLII.  Proctors  admitted  to  practise, 

XLIII.  Admission  qf  registrars  and  proctors  <u  soUcitors, 

XLIV.  Admission  of  articled  clerks  to  proctors  as  solicitors, 

XLV.  All  solicitors  and  attomeys-at-law  may  practise  in  the  Court  of  Practitionen. 
Probate,  and  the  laws  and  statutes  now  in  force  concerning  solicitors  and 
attorneys  shall  extend  to  solicitors  and  attorneys  practising  in  the  said 
court ;  and  the  commissioners  for  taking  oaths  in  the  High  Court  of  Chan- 
cery shall  be  commissioners  for  taking  oaths  in  the  Court  of  Probate. 

XLVL  Probate  of  a  will  or  letters  of  administration  may,  upon  applica-  Probates  and  ad- 
tion  for  that  purpose  to  the  district  registry,  be  granted  in  common  form  by  minUtration  may 

the  district  registrar  in  the  name  of  the  Court  of  Probate  and  under  the  seal  ?!  *I??l®il5.  k« 

«       t  !•  !».•  .  •«•.(«  •        tn ,     .  comnion  form  oy 

appointed  to  be  used  in  such  distnct  registry,  if  it  shall  appear  by  affidavit  district  registrart, 

of  the  person  or  some  or  one  of  the  persons  applying  for  the  same  that  the  if  it  thall  appear 

testator  or  intestate,  as  the  case  may  be,  at  the  time  of  his  death  had  a  fixed  Jj  »«<!*▼**  that 

place  of  abode  within  the  district  in  which  the  application  is  made,  such  had  afixed'plaoe 

place  of  abode  being  stated  in  the  affidavit,  and  such  probate  or  letters  of  of  abode, 
administration  shall  have  effect  over  the  personal  estate  of  the  deceased  in 
all  parts  of  England  accordingly. 

XLV  IT.  Such  affidavit  shall  be  conclusive  for  the  purpose  of  authorizing  Affidavit  to  be 
the  grant,  by  the  district  registrar,  of  probate  or  administration ;  and  no  conclusive  for 
such  grant  of  probate  or  administration  shall  be  liable  to  be  recalled,  re-  J" proSSSl**^ 
voked,  or  otherwise  impeached  by  reason  that  the  testator  or  intestate  had 
no  fixed  place  of  abode  within  the  district  at  the  time  of  his  death;  and 
every  probate  and  administration  granted  by  any  such  district  registrar 
shall  effectually  discharge  and  protect  all  persons  paying  to  or  dealing  with 
any  executor  or  administrator  therejunder,  notwithstanding  the  want  of  or 
defect  in  such  affidavit,  as  is  hereby  required. 

XLV  III.  The  district  registrar  shall  not  grant  probate  or  administration  District  regis- 
in  any  case  in  which  there  is  contention  as  to  the  gpranl  until  such  conten-  JSStJ  wher?*^° 
tion  is^  terminated  or  disposed  of  by  decree  or  otherwise,  or  in  which  it  Shereisconten- 
otherwise  appears  to  him  that  probate  or  administration  ought  not  to  be  tion,  fto. 
granted  in  common  form. 

XLIX.  As  to  transmission  qf  notice  qf  application  for  grants  qf  probate,  ^. 
to  district  registrar, 

L.  In  every  case  where  it  appears  to  a  district  registrar  that  it  is  doubtful  District  registrar 
whether  the  probate  or  letters  of  administration  which  may  be  applied  for  Jj  to*grant  to^* 
should  or  should  not  be  granted,  or  where  any  question  arises  in  relation  to  take  the  direc- 
the  grant,  or  application  for  the  grant,  of  any  probate  or  administration,  the  tlons  of  the 
district  registrar  shall  transmit  a  statement  of  the  matter  in  question  to  the  ^^^iP' 
registrars  of  the  Court  of  Probate,  who  shall  obtain  the  directions  of  the 
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As  to  cafeata. 


judge  ID  relation  thereto,  and  the  judge  may  direct  the  ^ttrkt  regittnrts 
proceed  in  the  matter  of  the  application  a<^M>rding  to  su^  inttmctkMS  h 
to  the  judge  may  seem  necessary,  or  may  forbid  any  further  proceedinf  by 
the  district  re^ristrar  in  relation  to  the  matter  of  such  application,  leavii^ 
the  party  applying  for  the  grant  in  question  to  make  application  to  the  Court 
of  Probate  through  its  principal  registry,  or,  if  the  case  be  withiik  its  jurii- 
diction,  to  a  county  court. 

LI.  Dietrict  registrars  U  transmit  Usis  (^probates  ami  odwthnitnimi md 
copies  qf  wills, 

LI  I.  District  registrars  to  preserve  original  wUU. 

LIIL  Caveats  against  the  grant  of  probates  or  administntioDi  may  be 
lodged  in  the  principal  registry  or  in  any  district  registry,  and  (lubjwt  if» 
any  rules  or  orders  under  this  act )  the  practice  and  procedure  tmder  ladi 
caveats  in  the  Court  of  Probate  shall,  as  near  as  may  be,  coTrespood  witb 
the  practice  and  procedure  under  caveats  now  in  use  in  the  PrerogiUTe 
Court  of  Canterbury ;  and  immediately  upon  a  caveat  being  lodged  hi  lay 
district  registry,  the  district  registrar  shall  send  a  copy  thereof  to  die  re- 
gistrars to  be  entered  among  the  caveats  in  the  principal  regtitrj;  ud 
immediately  upon  a  caveat  being  entered  in  the  prindpiil  r^istrj.  notice 
thereof  shall  be  given  to  the  district  registrar  of  the  district,  if  any,  in  wbich 
it  is  alleged  the  deceased  resided  at  the  time  of  bis  decease,  snd  to  asy 
other  district  registrar  to  whom  it  may  appear  to  the  registrar  of  the  priocipal 
registry  expedient  to  transmit  the  same. 

LIV.  ffhere  personalty  is  under  200/.,  and  real  property  is  mder  SOd^ 
county  court  to  have  jurisdiction, 

LV.  On  a  decree  being  made  by  a  judge  of  a  county  cowt  for  thegrait 
or  revocation  of  a  probate  of  administration  in  any  such  caust,  the  regtftrar 
of  the  county  court  shall  transmit  to  the  district  registrar  of  the  district  is 
which  it  shall  have  been  sworn  that  the  deceased  had  at  the  tise  of  bii 
decease  his  fixed  place  of  abode,  a  certificate  under  the  seal  of  the  county 
court  of  such  decree  having  been  made ;  and  thereupon  on  the  applwatuo 
of  the  party  or  parties  in  favour  of  whom  such  decree  shall  have  '**''^^ 
a  probate  or  administration  in  compliance  with  luch  decree  shall  be  imei 
from  such  district  registry ;  or,  as  the  case  may  require,  the  probate  cr 
letters  of  administration  theretofore  granted  shall  be  recalled  or  isiied  by 
the  district  registrar  according  to  the  effect  of  such  decree. 

LVL  The  judge  of  any  county  court  before  whom  any  disputed  qoesnoi 
county  court  to      ,|,aii  1,^  fn\fcd  relating  to  matters  and  causes  testamentary  under  diis  ad 


Repealed  by  «.  10 
of  21  Ir  23  Vict. 
c.  95,  pott,  p.  73$, 

Registrar  of 
county  court  to 
transmit  certifi- 
cate of  decree  for 
grant  or  revoca- 
tion of  probate. 


Form  D,  post. 


The  jndge  of  the 
county  court  to 
decide  causes  and 


enforce  Judg-         shall,  subject  to  the  rules  and  orders  under  this  act,  have  all  ^  J^b^ 
menu  as  in  other    diction,  power,  and  authority  to  decide  the  same  and  enforce  jodgmeat 

therein,  and  to  enforce  orders  in  relation  thereto,  as  if  the  same  had  been 

an  ordinary  action  in  the  county  court. 


Affidavit  to  tfie 
facta  giving  the 
county  court 
jurisdiction  to  be 
conclusive,  un- 
less disproved 
while  the  matter 
is  pending. 


LVTI.  The  affidavit  as  to  the  place  of  abode  and  state  of  the  property  of 
a  testator  or  intestate  which  is  to  give  contentious  jurisdiction  to  the  ja^ 
of  a  county  court  under  the  previous  provisions  shall,  except  as  j****'"*^ 
provided,  be  conclusive  for  the  purpose  of  authorizing  the  exercise  of  weft 
jiurisdiction,  and  the  grant  or  revocation  of  probate  or  administratioo  a 
compliance  with  the  decree  of  such  judge ;  and  no  such  grant  of  j^^^ 
administration  shall  be  liable  to  be  recalled,  revoked,  or  o^^'^^JJ 
peached  by  reason  that  the  testator  or  intestate  had  no  fixed  place  of  abo* 
within  the  jurisdiction  of  such  judge  or  within  any  of  the  said  districts^ 
the  time  of  his  death,  or  by  reason  that  the  personal  estate  iwom  to  be 
under  the  value  of  two  hundred  pounds  did  in  fact  amount  to  or  exceed 
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that  value,  or  that  the  value  of  the  real  estate  of  or  to  which  the  deceased 
was  seised  or  entitled  beneficially  at  the  time  of  his  death  amounted  to  or 
exceeded  three  hundred  pounds :  provided,  that  where  it  shall  be  shown  to 
the  judge  of  a  county  court  before  whom  any  matter  is  pending  under  this 
act  that  the  place  of  abode  or  state  of  the  property  of  the  testator  or  intestato 
in  respect  of  whose  will  or  estate  he  may  have  been  applied  to  for  grant  or 
revocation  of  probate  or  administration  has  not  been  correctly  stated  in  the 
affidavit,  and  if  correctly  stated  would  not  have  authorized  him  to  exercise 
•uch  contentious  jurisdiction,  he  shall  stay  all  further  proceedings  in  hit 
court  in  the  matter,  leaving  any  party  to  apply  to  the  Court  of  Probate  for 
such  grant  or  revocation,  and  making  such  order  as  to  the  costs  of  the  pro* 
ceedings  before  him  as  be  may  think  just. 

LVIII.  Any  party  who  shall  be  dissatisfied  with  the  determination  of  At  to  appeals 
the  judge  of  the  county  court  in  point  of  law,  or  upon  the  admission  or  '^Jlif**^'^ 
rejection  of  any  evidence  in  any  matter  or  cause  under  this  act,  may  appeal  ^^**"^ 
from  the  same  to  the  Court  of  Probate,  in  such  manner  and  subject  to  such 
regulations  as  may  be  provided  by  the  rules  and  orders  made  under  this  act, 
and  the  decision  of  the  Court  of  Probate  on  such  appeal  shall  be  final. 

LIX.  It  shall  not  be  obligatory  on  any  person  to  apply  for  probate  or  Not  oblffstory  to 

administration  to  any  district  registry,  or  through  any  coun^  court,  but  in  apply  for  probate, 

every  case  such  application  may  be  made  through  the  principal  registry  of  *5iJj*j^'^* 

the  Court  of  Probate,  wherever  the  testator  or  intestate  may  at  the  time  of  county  court,  but 

his  death  have  had  his  fixed  place  of  abode :  provided,  that  where  in  any  may  in  every 

contentious  matter  arising  out  of  any  such  application  it  is  shown  to  the  Court  c",^?*/^**l!jL 

of  Probate  that  the  state  of  the  property  and  place  of  abode  of  the  deceased  «    j.^  M*vict 

were  such  as  to  give  contentious  jurisdiction  to  the  judge  of  a  county  court,  ^^^^  ,^  j^j. 

the  Court  of  Probate  may  send  the  cause  to  such  county  court,  and  the  *     '  *     * 
judge  thereof  shall  proceed  therein  as  if  such  application  and  cause  had 
been  made  to  and  arisen  in  his  court  in  the  first  instance. 

LX.  For  regulating  the  procedure  and  practice  of  the  county  courts,  and  Rulet  and  orders 

the  judges,  registrars,  and  officers  thereof,  in  relation  to  their  jurisdiction  for  regulating  the 

and  proceedings  under  this  act,  rules  and  orders  may  be  from  time  to  time  JJuiity*cwirts 

framed,  amended,  and  certified  by  the  county  court  judges  appointed  for  under  the  act  to 

the  time  being  to  frame  rules  and  orders  for  regulating  the  practice  of  the  be  made  by  the 

county  courts  under  the  act  of  the  session  holden  in  the  nineteenth  and  ]}}•  a*^thority  for 

twentieth  years  of  her  Majesty,  chapter  one  hundred  and  eight,  and  shall  the  like  purpose, 

be  subject  to  be  allowed  or  disallowed  or  altered,  and  shall  be  in  force  from  sw  Butts,  p.  7S7. 
the  day  named  for  that  purpose  by  the  lord  chancellor,  as  in  the  said  act  is 
provided  in  relation  to  other  rules  and  orders  regulating  the  practice  of  the 
same  courts;  and  for  establishing  rules  and  orders  to  be  in  force  when  this 
act  comes  into  operation,  the  power  given  by  this  enactment  shall  be  exer- 
cised as  soon  as  conveniently  may  be  after  the  passing  of  this  act. 

LXI.  Where  proceedings  are  taken  under  this  act  for  proving  a  will  in  Where  a  will 

solenan  form,  or  for  revoking  the  probate  of  a  will,  on  the  ground  of  the  jSte^proJed 

invalidity  thereof,  or  where  in  any  other  contentious  cause  or  matter  under  in  solemn  form, 

this  act  the  validity  of  a  will  is  disputed,  unless  in  the  several  cases  afore-  or  is  the  subject 

said  the  will  afiects  only  personal  estate,  the  heir-at-law,  devisees,  and  other  *>'  *f2\**°  th"* 

persons  having  or  pretending  interest  in  the  real  estate  affected  by  the  will  Kir  and^Mrsons 

shall,  subject  to  the  provisions  of  this  act,  and  to  the  rules  and  orders  under  interested  in  the 

this  act,  be  cited  to  see  proceedings,  or  otherwise  summoned  in  like  manner  real  esuteto  be 

as  the  next  of  kin  or  others  having  or  pretending  interest  in  the  personal  ^^^ 
estate  affected  by  a  will  should  be  cited  or  summoned,  and  may  be  per* 
mitted  to  become  parties,  or  intervene  for  their  respective  interests  in  such 
real  estate,  subject  to  such  rules  and  orders,  and  to  the  discretion  of  the 
court. 
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Where  the  will  la 

JiroTed  in  solemn 
bnn,or  lu 
validity  other- 
wise decided  on, 
the  decree  of  the 
court  to  be  bind- 
ing on  the  persons 
interested  in  the 
real  estate. 


Appendix. 
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Heir  In  certain 
cases  not  to  be 
cited,  and  where 
not  cited  not  to  be 
affected  by  pro- 
bate. 


Probate  or  office 
copy  to  be  evi- 
dence of  the  will 
in  suits  concern- 
ing real  estate, 
aave  where  the 
validity  of  the 
win  ia  put  in 
iiaue. 


As  to  costs  of 
proof  of  wilL 


LXII.  Where  probate  of  such  will  is  granted  after  such  proof  in  aedoDB 
form,  or  where  the  validity  of  the  will  is  otherwise  declared  by  the  decide  or 
order  in  such  contentious  cause  or  matter  as  aforesaid,  the  probate,  decree, 
or  order  respectively  shall  enure  for  the  benefit  of  all  persons  interested  in 
the  real  estate  affected  by  such  will,  and  the  probate  copy  of  such  will,  or 
the  letters  of  administration  with  such  will  annexed,  or  a  copy  tbereof 
respectively,  stamped  with  the  seal  of  her  Majesty's  Court  of  Probate,  ahaU 
in  all  courts,  and  in  all  suits  and  proceedings  affecting  real  estate,  of  what- 
ever tenure  (save  proceedings  by  way  of  appeal  under  this  act,  or  lor  tba 
revocation  of  such  probate  or  administration),  be  received  sis  concltisive 
evidence  of  the  validity  and  contents  of  such  will,  in  like  manner  aa  a  pro- 
bate is  received  in  evidence  in  matters  relating  to  the  personal  estate;  and 
where  probate  is  refused  or  revoked,  on  the  ground  of  the  invalidity  of  the 
will,  or  the  invalidity  of  the  will  is  otherwise  declared  by  decree  or  order 
under  this  act,  such  decree  or  order  shall  enure  for  the  benefit  of  the  heir- 
at-law  or  other  persons  against  whose  interest  in  real  estate  such  will  might 
operate,  and  such  will  shall  not  be  received  in  evidence  in  any  suit  or  pro- 
ceeding in  relation  to  real  estate,  save  in  any  proceeding  by  way  of  appeal 
from  such  decrees  or  orders. 

LXni.  Nothing  herein  contained  ihall  make  it  necessary  to  cire  the 
heir-at-law  or  other  persons  having  or  pretending  interest  in  the  real  estate 
of  a  deceased  person,  unless  it  is  shown  to  the  court,  and  the  court  is  satisfied 
that  the  deceased  was  at  the  time  of  his  decease  seised  of  or  eutitled  Co  or 
had  power  to  appoint  by  will  some  real  estate  beneficially,  or  in  any  case 
where  the  will  propounded  or  of  which  the  validity  is  in  question  would  not 
in  the  opinion  of  the  court,  though  established  as  to  personalty,  aflfect  real 
estate,  but  in  every  such  case,  and  in  any  other  case  in  which  the  court 
may,  with  reference  to  the  circumstances  of  the  property  of  the  deceased  or 
otherwise,  think  fit,  the  court  may  proceed  without  citing  the  heir  or  other 
persons  interested  in  real  estate ;  provided  that  the  probate,  decree,  or  order 
of  the  court  shall  not  in  any  case  affect  the  heir  or  any  person  in  respect  of 
his  interest  in  real  estate,  unless  such  heir  or  person  has  been  cited  or  made 
party  to  the  proceedings,  or  derives  title  under  or  through  a  person  so  <»ted 
or  made  party. 

LXIV.  In  any  action  at  law  or  suit  in  equity,  where,  according  to  the 
existing  law,  it  would  be  necessary  to  produce  and  prove  an  original  will  in 
order  to  establish  a  devise  or  other  testamentary  disposition  of  or  affecting 
real  estate,  it  shall  be  lawful  for  the  party  intending  to  establish  in  proof 
such  devise  or  other  testamentary  disposition  to  give  to  the  opposite  party, 
ten  days  at  least  before  the  trial  or  other  proceeding  in  which  the  said  proof 
shall  be  intended  to  be  adduced,  notice  that  he  intends  at  the  said  trial  or 
other  proceeding  to  give  in  evidence  as  proof  of  the  devise  or  other  testa- 
mentary disposition  the  probate  of  the  said  will  or  the  letters  of  administra- 
tion with  the  will  annexed,  or  a  copy  thereof  stamped  with  any  seal  of  the 
Court  of  Probate ;  and  in  every  such  case  such  probate  or  letters  of  admi- 
nistration, or  copy  thereof  respectively,  stamped  as  aforesaid,  shall  be  suffi- 
cient evidence  of  such  will  and  of  its  validity  and  contents,  notwithstanding 
the  same  may  not  have  been  proved  in  solemn  form,  or  have  been  otherwise 
declared  valid  in  a  contentious  cause  or  matter,  as  herein  provided,  unless  the 
party  receiving  such  notice  shall,  within  four  days  afler  such  receipt,  give 
notice  that  he  disputes  the  validity  of  such  devise  or  other  testamentary 
disposition. 

LXV.  In  every  case  in  which,  in  any  such  action  or  suit,  the  original 
will  shall  be  produced  and  proved,  it  shall  be  lawful  for  the  court  or  judge 
before  whom  such  evidence  shall  be  given  to  direct  by  which  of  the  parties 
the  costs  thereof  shall  be  paid. 

LXV  I.  Piace  qf  deposit  of  original  wiils. 
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LXVI  I.  Judge  to  cause  calendars  to  be  made  from  time  to  time  in  the  principal 
registry,  and  to  be  printed. 

LXVIII.  The  registrars  shall  cause  a  printed  copy  of  every  calendar  to  Registrar  to 
be  transmitted  through  the  post  or  otherwise  to  each  of  the  district  registries,  ^^j^JJ  Srtaln 
and  to  the  office  of  her  Majesty's  prerogative  in  Dublin,  the  office  of  the  com-  otScet. 
roissary  of  the  county  of  Midlothian  in  Edinburgh,  and  such  other  offices, 
if  any,  as  the  Court  of  Probate  shall  from  time  to  time  by  rule  or  order 
direct;  and  every  printed  copy  of  a  calendar  so  transmitted  as  aforesaid 
shall  be  kept  in  the  registry  or  office  to  which  it  is  transmitted,  and  may  be 
inspected  by  any  person  on  payment  of  a  fee  of  one  shilling  for  each  search, 
witnout  reference  to  the  number  of  calendars  inspected. 

LXIX.  An  official  copy  of  the  whole  or  any  part  of  a  will,  or  an  official  Official  copj  of 
certificate  of  the  grant  of  any  letters  of  administration,  may  be  obtained  ^m^®  ""^ ^^iP*^ 
firom  the  registry  or  district  registry  where  the  will  has  been  proved  or  the  tainSf^     ^ 
administration  granted,  on  the  payment  of  such  fees  as  shall  be  fixed  for  the 
same  by  the  rules  and  orders  under  this  act. 

LXX.  Pending  any  suit  touching  the  validity  of  the  will  of  any  deceased  Adminlttntioa 
person,  or  for  obtaining,  recalling,  or  revoking  any  probate  or  any  grant  of  P«nd«o'«  Ute. 
administration,  the  Court  of  Probate  may  appoint  an  administrator  of  the 
personal  estate  of  such  deceased  person  ;  and  the  administrator  so  appointed 
shall  have  all  the  rights  and  powers  of  a  general  administrator,  otner  than 
the  right  of  distributmg  the  residue  of  such  personal  estate ;  and  every  such 
administrator  shall  be  subject  to  the  immediate  control  of  the  court,  and  act 
under  its  direction. 

LXX  I.  It  shall  be  lawful  for  the  Court  of  Probate  to  appoint  any  admi-  Receiver  of  real 
nistrator  appointed  as  aforesaid,  or  any  other  person,  to  be  receiver  of  the  estate  pendente 
real  estate  of  any  deceased  person  pending  any  suit  in  the  court  touching  ^^* 
the  validity  of  any  will  of  such  deceased  person  by  which  his  real  estate 
may  be  affected;  and  such  receiver  shall  have  such  power  to  receive  all 
rents  and  profits  of  such  real  estate,  and  such  powers  of  letting  and  managing 
such  real  estate,  as  the  court  may  direct* 

LXX  1 1.  The  Court  of  Probate  may  direct  that  administrators  and  re-  Remnneratlon  to 
ceivers  appointed  pending  suits  involving  matters  and  cause  testamentary  administrators 
shall  receive  out  of  the  personal  and  real  estate  of  the  deceased  such  reason-  pendente  lite 
able  remuneration  as  the  court  think  fit  receivers. 

LXXIII.  Power  as  to  appointment  of  administrator, 

LXXI  v.  The  provisions  of  an  act  passed  in  the  thirty-eighth  year  of  his  88  Geo.  S,  e.  87, 
late  Majesty  King  George  the  Third,  chapter  eighty-seven,  shall  apply  (in  extended  to  ad- 
like  manner)  to  all  cases  where  letters  of  administration  have  been  granted,  "■"*"•'"*<>'•• 
and  the  person  to  whom  such  administration  shall  have  been  granted  shall 
be  out  of  the  jurisdiction  of  her  Mtgesty's  courts  of  law  and  equity. 

LXXV.  After  any  grant  of  administration,  no  person  shall  have  power  After  erant  of 
to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  the  deceased,  as  adminlitration 
to  the  personal  estate  comprised  in  or  affected  by  such  grant  of  administra-  °**  person  to  hare 
tion,  until  such  administration  shall  have  been  recalled  or  revoked.  ane^eutor! ^ 

LXXVL  Where  before  the  revocation  of  any  temporary  administration  Revocation  of 
any  proceedings  at  law  or  in  equity  have  been  commenced  by  or  against  any  temporacy  granta 
administrator  so  appointed,  the  court  in  which  such  proceedings  are  pending  °**J|^°  prejudice 
may  order  that  a  suggestion  be  made  upon  the  record  of  the  revocation  of  ^    °*  **'  *"    * 
such  administration,  and  of  the  grant  of  probate  or  administration  which 
shall  have  been  made  consequent  thereupon,  and  that  the  proceedings  shall 
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be  continued  in  the  nmroe  of  the  new  executor  or  admiaiitntor,  in  Hke 
manner  as  if  the  proceedingr  had  been  origrinally  eommenccd  by  or  agawt 
such  new  executor  or  administrator,  but  subject  to  such  ooaditkyu  and 
▼ariations,  if  any,  as  such  court  may  direct. 

Psynieots  uadsr  LXXVII.  Where  any  nrohate  or  administration  is  revoked  ondsr  ^ 
nvoked  Drobates  ^t,  all  payments  boni  fide  made  to  any  executor  or  adiuiiittrslar  mdet 
Z^^ld^   *^h  probate  or  administration,  before  the  revocation  tbereoi;  ibaU  bea 


tobeyaUd. 


probate 
legal  discharge  to  the  person  making  the  same;  and  the eieaitw « ad- 
ministrator who  shall  have  acted  under  any  such  revoked  prokste  or 
administration  may  retain  and  reimburse  himself  in  respect  of  asj  psywnts 
made  by  him  which  the  person  to  whom  probate  or  administiitioa  ifatU  be 
afterwards  granted  might  have  lawfully  made. 

PenoDs,&c  LXXVII  I.  All  persons  and  corporatioos  making  or  penakthf  le  ke 

making  payment  made  any  payment  or  transfer  bona  fide,  upon  any  probate  or  leitsrtof  id- 
USSt^or***  ministration  granted  in  respect  of  the  esute  of  any  deceased  penoasadv 
esute  of  deceased  ^^^  authority  of  this  act,  shall  be  indemnified  and  protected  ia  so  daisf, 
pereon^to^be  in-  notwithstanding  any  defect  or  circumstance  whatsoever  affecting  tkc  talidit; 
of  such  probate  or  lettera  of  administration. 

LXXIX.  JUgkU  pfam  exeemtor  rtmetmciMg  pr0haU  to  ceoM  t  'rfhtUit^ 
been  named  in  the  ML 

LXXX.  Sureties  to  administration  bonds. 

LXXXI.  Persons  to  whom  grant  rf  adrntmetraiion  Jkail  he  eemmUtiMl 
give  bond, 

LXXX  1 1.  PenaUjf  on  bond, 

LXXXI  1 1.  Power  ^  court  to  assign  bond, 

LXXX  IV.  Pending  suits  transferred  to  Court  qf  ProbaU,  mst  t^oppiyl* 
appeals  pending  brfore  her  Mqjestff  in  eounciL 

LXXXV.  Power  to  judges  whose  jurisdiction  is  determined  to  Mietr  miOn 
judgments, 

LXXXVI.  Void  and  voidable  probates  and  administrations, 

LXXX  VII.  Probates  and  administrations  granted  brfore  this  eet  ernes  tato 
operation, 

LXXXVI  1 1.  ProbaU  or  adminUtration  may  be  granUd  rf  pmmtledsdi 
not  affected  by  the  former  grants, 

LXXX IX.  Judges  f^ present  ecclesiastical  court*  and  others  te  traas^  ^ 
toils,  Sfc  to  the  registry, 

XC.  Penalty  for  default, 

XCI.  Js  to  depositories  for  sqfe  custoiy  qf  the  wills  qf  living  perssnu 

XCtl.  This  act  not  to  effect  the  stamp  duties  on  probates  and  oimimd» 
tions, 

XCIIL  The  regUtrvi  to  deliver  copies  if  wUls,  fc.  to  the  cemmisdmm4 
inland  revenue. 
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XCIV.  Secit.  Baud  9  of  63  Geo.  3,  c.  127,  repealed  in  part  as  to  the  Court 
qf  Probate. 

XCV.  The  lord  chancelJor,  with  such  assistance  as  hereinbefore  provided  Feet  to  be  taken 
as  to  rules  and  orders  to  be  made  in  pursuance  of  this  act,  shall,  as  soon  as  court  and  br 
conveniently  may  be  after  the  passing  of  this  act,  fix  a  table  or  tables  of  fees  offioeis  of  eooaty 
to  be  taken  by  the  officers  of  the  Court  of  Probate,  and  the  proctors,  solici-  courts, 
tors,  and  attorneys  practising  therein,  including  the  district  registrars*  and 
the  proctors,  solicitors,  and  attorneys  practising  in  district  registries,  and 
of  fees  to  be  taken  bv  the  officers  of  the  county  courts,  in  respect  of  business 
under  this  act,  and  of  fees  to  be  payable  in  respect  of  searches,  inspection,  and 
printed  and  other  copies  of  extracts  from  records,  and  wills  and  other  docu- 
ments in  the  custody  or  under  the  control  of  the  Court  of  Probate,  and  the 
judge  of  the  Court  of  Probate,  with  such  concurrence  as  is  hereinbefore  pro- 
vided in  respect  of  the  amendment  of  rules  and  orders,  is  hereby  empowered 
from  time  to  time  after  this  act  shall  come  into  operation,  to  add  to,  reduce, 
alter  or  amend  such  table  or  tables  of  fees,  as  he  may  see  fit :  provided  that 
such  tables  of  fees  and  every  alteration  of  the  same,  except  so  far  as  re- 
spects the  fees  which  are  to  be  taken  by  district  registrars,  proctors,  and 
others,  for  their  own  remuneration  and  to  their  own  use,  shall  be  subject  to 
the  approval  of  the  commissioners  of  her  Majesty's  treasury ;  and  every  such 
table  of  fees,  and  every  addition,  reduction,  alteration  or  amendment  to,  in 
or  of  the  same,  shall  be  published  in  the  "  London  Gazette ;"  and  no  other 
fees  than  those  specified  and  allowed  in  such  table  of  fees  shall  be  demanded 
or  taken  by  such  officers  and  proctors,  solicitors  or  attorneys. 

XCV  I.  The  bill  of  any  proctor,  attorney,  or  solicitor,  for  any  fees,  charges,  Taxation  of  coitt. 
or  disbursements  in  respect  of  any  business  transacted  in  the  Court  of  Pro- 
bate, whether  contentious  or  otherwise,  or  any  matters  connected  therewith, 
shall,  as  well  between  proctor  or  attorney,  or  solicitor  and  client,  as  between 
party  and  party,  be  subject  to  taxation  by  anv  one  of  the  registrars  of  the 
said  court,  and  the  mode  in  which  any  such  bill  shall  be  referred  for  tax- 
ation, and  by  whom  the  costs  of  uxation  shall  be  paid,  shall  be  regulated  by 
the  rules  and  orders  to  be  made  under  this  act,  and  the  certificate  of  the  re- 
gistrar of  the  amount  at  which  such  bill  is  taxed  shall  be  subject  to  appeal 
to  the  judge  of  the  said  court. 

XCV II.  None  of  the  fees  payable  to  the  officers  of  the  Court  of  Probate,  Feet  not  to  be 
or  of  any  county  court,  in  respect  of  business  under  this  act,  except  the  fees  P*W  in  monej, 
of  the  district  registrars  (which  are  to  be  Uken  as  their  remuneration,  and  ""*  ^^  stampe. 
for  their  own  use),  the  fees  of  proctors,  solicitors,  and  attorneys,  and  such 
fees  as  may  be  authorized  to  be  taken  for  their  own  use  by  surrogates  and 
commissioners  for  administering  oaths,  shall  be  received  in  money,  but  every 
such  fee  shall  be  collected  and  received  by  a  stamp  denoting  the  amount  of 
the  fee  which  otherwise  would  be  payable. 

XCVIII.  Provisions  qfacts  relating  to  stamps  to  be  applicable  to  stamps  for 
collecting  fees. 

XCIX.  No  document,  which,  under  this  act,  and  any  table  of  fees  for  the  No  document  to 
time  being  in  force  under  this  act,  ought  to  have  a  stamp  in  respect  of  such  1>«  ijceived  or 
fee  impressed  thereon  or  affixed  thereto,  shall  be  received  or  filed  or  be  ^^^^Sl^ 
used  in  relation  to  any  proceeding  in  the  Court  of  Probate,  or  be  of  any 
validity  for  any  purpose  whatsoever,  unless  or  until  the  same  shall  have  the 
proper  stamp  impressed  thereon  or  affixed  thereto :  provided,  that  if  at  any 
time  it  shall  appear  that  any  such  document  has  through  mistake  or  inad- 
vertence been  received  or  filed  or  used  without  having  such  stamp  im- 
pressed thereon  or  affixed  thereto,  it  shall  be  lawful  for  the  judge  of  the 
Court  of  Probate,  if  he  think  fit,  to  order  that  such  stamp  shall  be  impressed 
thereon  or  affixed  thereto ;  and  thereupon,  when  a  stamp  shall  have  been 
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imprened  on  focb  document  or  mfBxed  diereto  in  compUance  midk  any  satk 
order,  such  document,  and  erery  proceeding  in  reference  thereto,  aball  be 
as  valid  and  effectual  as  if  such  stamp  had  b^en  impressed  thereon  or  affixed 
thereto  in  the  first  instance. 

Oflocrt  of  the  C.  If  any  officer  of  the  Court  of  Probate,  or  any  other  peraon  employed 

court  mar  be         under  this  act,  shall  do  or  commit  or  connive  at  any  finaudulent  act  or  {Has* 
ftmudorwlSL]       ***^  *°  relation  to  any  stamp  to  be  used  under  the  provisions  of  this  met,  or 
neglect  to  reU-       ^  '^^y  ^^  ^^  >u°^  o^  money  to  be  collected  or  which  ought  to  be  eofleeted 
tioa  to  itamiw.      by  means  of  any  such  stamp,  or  if  any  such  officer  or  person  shall  be  ginlty 
of  any  wilful  act,  neglect  or  omission  whereby  any  fee  or  money  which  oogfat 
to  be  collected  by  means  of  a  stamp  under  this  act  shall  be  lost,  or  the  pay- 
ment thereof  evaded,  every  such  officer  or  person  so  offending  shall  be  do- 
missed  from  his  office  or  employment  if  the  judge  of  the  Court  of  Prohste 
shall  think  fit  so  to  order. 

CI.  Salary  ^ Judge  amd  eowtpentatiomt  to  be  charged  em  etma^Bdcied  JwmL 

CII.  Salaries  and  eipensee  not  charged  on  the  contoHdmied  Jkmd  to  be  paid 
out  rfwwneyt  provided  by  parliament, 

cm.  CowtpeneatUm  to  regittrare,  ^.  rfexieUmg  eonrts. 

CIV.  Pereons  receiving  compensation  to  continue  to  disehargn  the  rtmuimug 
duties  of  their  pffices. 

CV.  Compensation  to  proctors* 

C  VI.  Compensation  to  proctors  in  partnership, 

CVII.  For  the  protection  of  the  interests  of  Fiscount  Canterhnty  2  ^  S 
WiU,  4,  e.  109. 

CVIII.  The  registry  qf  Prerogative  Court  qf  Canterbury  to  vest  n  regtstrwrs 
Iff  the  court, 

CIX.  Compensation  to  Sir  John  Dodson  in  case  he  be  not  appoimted  Judge  rf 
the  Court  <f  Probate, 

ex.  Establishments  in  district  registries, 

CXI.  Fees  payable  to  district  registrars — district  registrars  may  he  paid  by 
salaries  instead  qffees, 

CXII.  Compensation  to  clerical  surrogates, 

CXI  1 1.  Persons  receiving  compensation  to  be  liable  to  be  called  upon  toJUl 
qfficeSf  JjfC, 

Publlestlon  of  CXIV.  The  commissioners  of  her  Mi^esty's  treasury  shall  cause  to  be 

accounts.  prepared  in  each  year  ending  December  Uiirty-one  a  return  of  all  fees  and 

moneys  levied  in  such  year  under  the  authority  of  this  act ;  also  a  return  of 
the  annual  salaries  of  the  judge  of  the  said  Court  of  Probate,  and  of  the 
registrars,  deputy  registrars,  clerks  and  all  others  holding  offices  either  ia 
London  or  in  the  country  districts,  with  an  account  of  all  die  incidental  ex- 
penses relating  to  the  offices  aforesaid,  whether  such  salaries  and  expenses 
be  defrayed  out  of  fees  or  out  of  any  other  moneys ;  also  a  return  of  all  super- 
annuations, pensions,  annuities,  retiring  allowances  and  compensatxias 
made  payable  under  diis  act,  in  each  year,  stating  the  gross  amount  vad 
the  amount  in  detail  of  such  charges :  provided  ^ways,  that  all  1 
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turas  aforesaid  shall  be  presented  to  both  houses  of  parliament  on  or  before 
the  thirty.first  day  of  March  in  each  year,  if  parliament  is  then  sitting,  and 
if  parliament  is  not  sitting,  then  such  returns  shall  be  presented  within  one 
month  of  the  first  meeting  of  parliament  after  the  thirty-first  day  of  March 
in  each  year :  provided  Slso,  that  every  district  registrar  shall  keep  an  ac- 
count of  all  fees  so  taken  by  him  as  aforesaid,  and  shall  within  one  month 
after  the  end  of  each  year  render  to  the  commissioners  of  her  Majesty's 
treasury  a  faithful  account  in  writing  of  all  such  fees  received  by  him  during 
such  year. 

CXV.  Judge  ^a  privy  touncillor  to  be  a  member  qf  judicial  eommittee. 

CXVI.  College  of  Doctors  of  Law  may  let,  nlly  ^.  their  real  and  personal 
estate,  and  lay  out  moneys  in  purchase  qf  other  estates,  Sfc. 

CXV  1 1.  College  may  surrender  their  charter,  and  upon  such  surrender  shall 
be  dissolved, 

CXV  1 1 1.  Treasury  to  provide  the  buildings  for  registries,  ^. 

CXIX.  All  rules  and  orders  to  be  made  under  this  act  concerning  proce-  Rnlet  and  orders 
dure  and  practice,  and  the  table  of  fees  to  be  fixed  under  this  act,  and  all  *®  ^^^^  before 
alterations  thereof  to  be  from  time  to  time  made,  shall  be  laid  before  both  P*'***"'"*** 
houses  of  parliament  within  one  month  after  the  making  thereof  if  parlia- 
ment be  then  sitting,  or  if  parliament  be  not  then  sitting,  within  one  month 
after  the  commencement  of  the  then  next  session  of  parliament. 


Digitized  by  VjOOQIC 


'34 


Appendix. 


[20&21   l^ct. 


SCHEDULE  (A). 

Districts  and  Places  of  District  Registries  throughout  England  and  Wales. 


DISTRICTS. 


County  of  Northumberland  (a) 

County  of  Durham       . .         . .         .  •         . . 

Counties  of  Cumberland  and  Westmoreland 

West  Riding  of  the  county  of  York  . . 

North  Riding  ditto      ••         ••         •*         •• 

East  Riding  ditto  (b),  xndndiiig^  the  dSf  of  Twk 
and  Ainsty  ••         ••  ••         ••         .., 

County  of  Lancaster,  except  the  hundred  of  Salford 
and  West  Derby  and  the  city  of  Manchester. 

City  of  Manchester  and  hundred  of  Salford 

Hundred  of  West  Derby  in  Lancashire       •  • 

County  of  Chester  (c) 

Counties  of  Carnarvon  and  Anglesea 

Counties  of  Flint,  Denbigh,  and  Merioneth.. 

County  of  Derby 

County  of  Nottingham  (^) 

Counties  of  Leicester  and  Rutland    . . 

County  of  Lincoln  («)  •  •         •  •  •  • 

Counties  of  Salop  and  Montgomery  • . 

Northern  division  of  Northampton  and  counties  of 
Huntingdon  and  Cambridge  (/)• 

County  of  Norfolk  (g) 

Eastern  division  of  the  county  of  Suffolk  and  north 
division  of  the  county  of  Essex. 

Western  division  of  the  county  of  Suffolk    •  • 

County  of  Bedford  and  southern  division  of  North- 
amptonshire (A). 

County  of  Warwick  (•)  

County  of  Stafford  (Ar) 

Counties  of  Radnor,  Brecknock,  and  Hereford 

Counties  of  Cardigan,  Carmarthen  (/)  and  Pem- 
broke (m),  with  the  deaneries  of  East  and  West 
Gower,  in  the  county  of  Glamorgan. 


Places  of  District 
Registries. 


Newcastle-  on-Ty  ne. 
Durham. 
Carlisle. 
Wakefield. 

York. 


Manchester. 

Liverpool. 

Chester. 

Bangor. 

St.  Asaph. 

Derby. 

Nottingham. 

Leicester. 

Lincoln. 

Shrewsbury. 

Peterborough. 

Norwich. 
Ipswich. 

Bury  St.  Edmunds. 
Northampton. 

Birmingham. 
Lichfield. 
Hereford. 
Carmarthen. 


(a)  Including  the  towns  and  counties  of  Newcastle- on- Tyne  and  Ber- 
wick upon-Tweed. 

(6)  Including  the  town  and  county  of  Kingston-on-Hull. 

(c)  Including  the  city  of  Chester. 

(d)  Including  the  town  of  Nottingham. 

!e)  Including  the  city  of  Lincoln. 
/)  Including  the  University  of  Cambridge. 
ig)  Including  the  city  of  Norwich. 
(h)  Including  the  town  of  Northampton, 
(i)  Including  the  city  of  Coventry. 
(Ar)  Including  the  city  of  Lichfield. 
(/)   Including  the  town  of  Carmarthen, 
(m)  Including  the  town  of  Haverfordwest 
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DISTRICTS. 


CouDties  of  Glamorgan  (with  the  exception  of  the 
deaneries  of  East  and  West  Gower)  and  Monmouth. 

County  of  Worcester  (n)        

County  of  Gloucester  (o),  except  the  present  Bristol 
county  court  district. 

Bristol  and  Bath  present  county  court  districts 

Counties  of  Oxfora  {p\  Berks,  Bucks 

Eastern  division  of  the  county  of  Somerset,  except 
the  present  Bath  county  court  district,  and  the 
part  in  Somersetshire  of  the  present  Bristol  county 
court  district 

Western  division  of  the  county  of  Somerset .  •         • . 

County  of  Devon  (9) 

County  of  Cornwall •• 

County  of  Wilts  •«. 

County  of  Dorset  (r)  «.         ••         «•>        ^        •. 

County  of  Hants  (f)    »•         »•         

Eastern  division  of  eh*  eoonCy  of  Sussex  {t)  • . 

Western  divisioa  of  die  county  of  Sussex     •• 

East  divuiMi  of  the  county  of  Kent  (a) 


Places  of  District 
Registries. 


Llandaff. 

Worcester. 
Gloucester. 

Bristol 
Oxford. 
WeUs. 


Taunton. 
Exeter* 


Salisbury. 

Blandford. 

Winchester. 

Lewes. 

Chichester. 

Canterbury. 


The  divisions  of  counties  referred  to  in  the  schedule  are  the  divisions  of 
the  same  counties  described  for  election  purposes  in  the  act  of  the  second 
and  third  years  of  King  William  the  Fourth,  chapter  sixty- four,  and  the 
cities  and  towns  herein  referred  to  are  to  be  taken  to  include  the  countiea 
of  such  cities  and  towns  as  are  counties  of  themselves. 


(n)  Including  the  city  of  Worcester. 

(o)   Including  the  city  of  Gloucester. 

( p)  Including  the  University  of  Oxford. 

{q)  Including  the  city  of  Exeter. 

(r)  Including  the  town  of  Poole. 

{s)  Including  the  town  of  Southampton  and  Isle  of  Wight. 

(0  Including  such  of  the  Cinque  Ports  and  their  dependencies  as  are 
locally  situate  in  the  county  of  Sussex. 

(«)  Including  the  city  of  Canterbury,  and  such  of  ihe  Cinque  Ports  and 
their  dependencies  as  are  locally  situate  in  the  county  of  Kent. 
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21  &  22  VICT.  CAP.  95. 

An  Act  to  amend  the  Act  of  the  Twentieth  and  Twenty-first 
Victoria^  chapter  Seventy-seven.       \2nd  August^  1858.] 


Where  penonalty 
is  under  200<., 
county  court  to 
have  Jurisdiction. 


Sect  54  of  30 
ft  21  Vict.  c.  77, 
repealed. 

Sect.  59  of  20  ft 
21  Vict.  c.  77,  to 
apply  to  applica- 
tion for  revoca* 
tions  of  grants. 

Power  to  make 
rules  and  orders 
and  fyame  scales 
of  fees  for  the 
county  courts. 


X.  Where  it  appears  by  affidavit  to  the  satisfaction  of  a  registrar  of  the 
principal  registry  that  the  testator  or  intestate  in  respect  of  whose  estate  a 
grant  or  revocation  of  a  grant  of  probate  or  letters  of  administration  is 
applied  for  had  at  the  time  of  his  death  his  fixed  place  of  abode  in  one  of 
the  districts  specified  in  Schedule  (A)  to  the  said  '*  Court  of  Probate  Act,*' 
and  that  the  personal  estate  in  respect  of  which  such  probate  or  letters  of 
administration  are  to  be  or  have  been  granted,  exclusive  of  what  the 
deceased  may  have  been  possessed  of  or  entitled  to  as  a  trustee,  and  not 
beneficially,  but  without  deducting  anything  on  account  of  the  debts  due 
and  owing  from  the  deceased,  was  at  the  time  of  his  death  under  the  value 
of  200/.,  and  that  the  deceased  at  the  time  of  his  death  was  not  seised  or 
entitled  beneficially  of  or  to  any  real  estate  of  the  value  of  800/.  or  upwards, 
the  judge  of  the  county  court  having  jurisdiction  in  the  place  in  which  the 
deceas^  had  at  the  time  of  his  or  her  death  a  fixed  place  of  abode  shall 
have  the  contentious  jurisdiction  and  authority  of  the  Court  of  Probate  in 
respect  of  questions  as  to  the  grant  and  revocation  of  probate  of  the  will  or 
letters  of  administration  of  the  effects  of  such  deceased  personi  in  case  there 
be  any  contention  in  relation  thereto. 

XI.  Section  54  of  the  said  Court  of  Probate  Act  shall  be  and  the  same  is 
hereby  repealed. 

XII.  The  said  Court  of  Probate  Act,  section  59,  ahall,  so  far  as  the 
county  courts  or  a  judge  thereof  are  concerned,  apply  to  an  application  for 
the  revocation  of  a  grant  of  probate  or  administration  as  well  as  to  an  appli. 
cation  for  any  such  grant. 

XIII.  The  power  and  authority  to  make  rules  and  orders  for  regulating 
the  proceedings  of  the  county  courts  shall  extend  and  be  applicable  to  aU 
proceedings  in  the  county  courts  under  this  act,  and  also  to  framing  a  scale 
of  costs  and  charges  to  be  paid  to  counsel,  proctors,  solicitors  and  attorneys, 
in  respect  of  proceedings  in  county  courts,  under  the  said  Court  of  Probate 
Act  or  this  Act. 
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RULES  AND  ORDERS 


HER   MAJESTY'S   COURT   OF  PROBATE, 

Made  under  the  Provisions  of  20  db  21  VicL  Cap,  77,  and 
21(6  22  Vict  Cap.  95, 

IN  RESPECT  OP 

CONTENTIOUS  BUSINESS 
(dated  80  July,  1862). 

1.  AH  rules  and  orders  heretofore  made  and  issued  in  respect  of  Con-     covtsvttovi 
TBNTIODS  business  shall  be  repealed  on  and  after  the  first  day  of  September,        buiiksss. 
1862,  except  so  far  as  concerns  any  matters  or  things  done  in  accordance 

with  them  prior  to  the  said  day. 

2.  The  following  rules  and  orders  in  respect  of  contentious  business  shall 
take  effect  on  and  after  the  first  day  of  September,  1862. 

3.  All  proceedings  in  the  Court  of  Probate  or  in  the  registries  thereof  in 
respect  of  business  not  included  in  the  "Court  of  Probate  Act,  1857,"  under 
the  expression  "  Common  Form  business,*'  except  the  warning  of  caveats, 
shall  be  deemed  to  be  contentious  business. 

4.  Executors  or  other  parties  who,  previously  to  the  passing  of  the  "  Court 
of  Probate  Act,  1857,"  might  prove  wills  in  solemn  form  of  law,  shall  be  at 
liberty  to  prove  wills  under  similar  circumstances,  and  with  the  same 
privileges,  liabilities  and  effect  as  heretofore. 

6,  Next  of  kin,  and  others  who,  previously  to  the  passing  of  the  said  act, 
had  a  right  to  put  executors  or  parties  entitled  to  administration  with  will 
annexed  upon  proof  of  a  will  in  solemn  form  of  law,  shall  continue  to  possess 
the  same  rights  and  privileges,  and  be  subject  to  the  same  liabilities  with 
respect  to  costs  as  heretofore. 

6.  Parties  who  previously  to  the  passing  of  the  said  act  had  a  right  to 
intervene  in  a  cause  may  do  so,  with  leave  of  the  judge  or  one  of  the 
registrars,  obtained  by  order  on  summons,  subject  to  the  same  limitations 
and  the  same  rules  with  respect  to  costs  as  heretofore. 

7.  Caveats  may  be  entered  in  the  principal  registry  in  the  Court  of  Pro- 
bate or  in  a  district  registry  thereof;  if  in  the  principal  registry  the  person 
entering  the  caveat  must  insert  the  name  of  the  deceased  in  the  index  to 
the  caveat  book. 

8.  A  caveat  shall  bear  date  on  the  day  it  is  entered,  and  shall  remain  in 
force  for  the  space  of  six  months,  and  then  expire  and  be  of  no  effect,  but 
may  be  renewed  from  time  to  time. 

9.  Caveats  shall  be  warned  from  the  principal  registry.  The  warning  ii 
to  be  served  by  leaving  the  same  or  a  true  copy  thereof  at  the  place  men- 
tioned in  the  caveat  as  the  address  of  the  person  who  entered  it. 

10.  It  shall  be  sufiicient  for  the  warning  of  a  caveat  that  a  registrar  send 
by  the  public  post  a  warning  signed  by  himself,  and  directed  to  the  person 
who  entered  it,  at  the  address  mentioned  in  it. 

P.N.  3  B 
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11.  The  warning  to  a  caveat  is  to  state  the  name  and  interest  of  the  partf 
on  whose  behalf  the  same  is  issued,  and,  if  such  person  claims  under  a  wiU 
or  codicil,  is  also  to  state  the  date  of  such  will  or  codicil,  and  most  be 
accompanied  by  an  address  within  three  miles  of  the  General  Post  Office  at 
which  any  notice  requiring  service  may  be  left.  The  form  of  warning  will 
be  supplied  in  the  registry. 

12.  Upon  an  appearance  being  entered  in  answer  to  the  warning  of  a 
caveat,  the  matter  shall  be  entered  as  a  cause  in  the  court  book,  and  the 
contentious  business  shall  thereupon  be  held  to  commence,  and  the  expenses 
of  the  entry  of  such  caveat  and  the  warning  thereof  shall,  upon  taxation,  be 
considered  as  costs  in  the  cause. 

IS.  Citations  can  only  be  extracted  from  the  principal  registry,  and  no 
citation  is  to  issue  under  seal  until  an  affidavit  in  verification  of  die  aver- 
ments it  contains  has  been  filed  in  the  registry. 

14.  When  a  party  proposes  to  prove  a  will  or  codicil  in  solemn  form  of 
law,  and  no  caveat  has  been  entered,  or  a  caveat  has  been  entered  and  no 
appearance  given  to  the  warning  thereof,  the  contentious  business  shall  be 
held  to  commence  with  the  extracting  of  a  citation  in  the  Forms  Nos.  1,  2, 
or  in  some  similar  form. 

15.  Before  a  citation  is  signed  by  the  registrar  a  oaveat  shall  be  entered 
against  any  grant  being  made  in  respect  of  the  estate  and  effects  of  the 
deceased  to  which  such  citation  relates,  and  notice  thereof  shall  be  sent  to 
the  registrar  of  any  district  in  which  the  deceased  appears  to  have  had  a 
residence  at  the  time  of  his  death.  Such  caveat  is  to  be  renewed  from  time 
to  time,  so  as  to  be  kept  in  force  so  long  as  the  proceedings  arising  from  the 
service  of  the  ciution  are  pending.  This  rule  is  not  to  apply  to  citations  to 
exhibit  an  inventory,  and  to  render  an  account,  nor  to  ciutions  to  show 
cause  why  a  bond  should  not  be  assigned  in  order  to  its  being  enforced 
against  the  sureties. 

10.  Ciutions  to  see  proceedings  maybe  extracted  from  the  registry,  on 
the  application  of  any  party  to  the  cause.    A  form  is  given.  No.  4. 

17.  Every  citation  shall  be  written  or  printed  on  parchment,  and  the 
party  extracting  the  same,  or  his  proctor,  solicitor,  or  attorney  shall  take  it, 
together  with  a  precipe,  a  form  of  which  is  given,  marked  No.  5,  to  ibe 
registry,  and  there  deposit  the  praecipe  and  get  the  citation  signed  and 
sealed.  The  address  given  iu  the  precipe  must  be  within  three  miles  of  the 
General  Post  Office. 

18.  Citations  are  to  be  served  personally  when  that  can  be  done,  the 
party  cited  being  resident  in  Great  Briuin  or  Ireland,  but  if  personal 
service  cannot  be  effected  the  direction  of  the  judge  or  registrars  as  to  the 
mode  of  service  roust  be  obtained.  Personal  service  shall  be  effected  by 
leaving  a  true  copy  of  the  citation  with  the  party  cited,  and  showing  such 
party  the  original,  if  required  by  him  so  to  da 

19.  Citations  msy  be  served  upon  parties  resident  out  of  Great  Britain 
and  Ireland  by  the  insertion  of  the  same  or  of  an  abstract  thereof,  settled 
and  signed  by  one  of  the  registrars,  as  an  advertisement,  in  such  of  the 
morning  and  evening  London  newspapers,  and  if  necessary  in  such  local 
newspapers,  and  at  such  intervals,  as  the  judge  or  a  registrar  may  direct : 
provided  that  in  any  case  the  judge  or  a  registrar  may  direct  a  citation  to 
be  served  personally.  If  the  party  cited  be  abroad,  having  an  agent 
resident  in  England,  such  agent  must  be  served  with  a  true  copy  of  the 
citation. 

20.  Before  a  ptrty  can  proceed  after  the  service  of  a  citation,  an 
appearance  must  have  been  entered  by  or  on  behalf  of  the  party  cited,  or  an 
affidavit  of  personal  service,  and  of  non-appearance,  must,  together  with  the 
citation,  have  been  filed  in  the  registry,  or  if  personal  service  has  not  been 
duly  effected,  the  order  of  the  judge,  or  of  one  of  the  registrars  in  his 
absence,  founded  on  an  affidavit,  and  giving  leave  to  proceed,  must  have 
been  obtained.  In  case  this  ciution  has  been  advertised,  the  newspapers 
conuining  the  advertisement,  together  with  the  ciution  and  an  affidavit  of 
non-appearance,  must  be  filed  in  the  registry. 
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11.  TW  abow  rukf  m  ^  at  they  relate  to  the  aenrice  of  oitatioDa  are  to 
apply  to  the  aenrice  of  all  other  inatrumenta  requiring  peiaonal  aervice. 

22«  If  oontentioqa  prooecdinga  ariae  flrom  the  aenrice  of  a  citation,  the 
expenae  of  the  citation  and  aenrice  thereof  ahall,  upon  taxation,  be  con- 
sidered aa  coata  in  the  cause. 

2C.  All  appearancea  are  to  be  entered  in  the  principal  regiatry  in  a  book 
provided  for  the  purpose,  and  kept  by  the  clerk  of  the  papers.  The  entry 
joawk  aet  forth  the  intereat  which  the  person  on  whoae  behalf  it  ia  entered 
baa  in  the  estate  and  effecu  of  the  deceaaed. 

27.  The  entry  of  the  appearance  of  a  party  shall  be  accompanied  by  an 
addreaa  within  three  miles  of  the  General  Poat  Office. 

2^  It  shall  be  sufficient  to  leave  all  pleadings  and  other  instruments, 
personal  aenrice  of  which  ia  not  expressly  required  by  these  rules  and 
catiera,  at  the  addreaa  fumiahed  aa  aforesaid  by  the  plaintiff  and  defendant 
reapeetively. 

29.  In  case  the  party  cited  doea  not  appear  within  the  time  limited  in 
the  citation,  the  cauae  shall  proceed  in  default;  nevertheless  the  party  cited 
viay  enter  an  appearance  at  any  time  before  a  proceeding  has  been  taken 
in  defoult,  or  afterwsrda  by  leave  of  the  judge  or  of  one  of  the  registrara. 

50.  In  testamentary  causes  the  plaintiff  and  defendant,  within  eight  daya 
oi  the  entry  of  an  appearance  on  the  part  of  the  defendant,  are  reapectively 
to  file  their  affidaviu  as  to  scripts,  whether  they  have  or  have  not  any  aoript 
in  their  possession.    A  form.  No.  10,  is  given. 

31.  Every  script  which  baa  at  any  time  been  made  by  or  under  the 
direction  or  the  testator,  whether  a  will,  codicil,  draft  of  a  will  or  codicil,  or 
written  inatructiona  for  the  aame,  of  which  the  deponent  baa  any  knowledge, 
is  to  be  specified  in  hia  affidavit  of  scripU;  and  every  script  in  the  custody 
or  under  the  control  of  the  party  making  the  affidavit  ia  to  be  annexed 
thereto,  and  deposited  therewith  in  the  registry. 

82.  No  party  to  the  cauae,  nor  his  proctor,  solicitor,  or  attorney,  shall  be 
•C  liberty,  except  by  leave  of  the  judge,  or  of  one  of  the  registrara  of  the 
prineipal  registry,  to  inspect  the  affidavit  aa  to  scripts,  or  the  scripts  annexed 
thereto,  filed  by  any  other  party  to  the  cause,  until  hia  own  affidavit  aa  to 
•cripta  ahall  have  been  filed. 

83.  In  ordinary  caaea  it  belonga  to  the  plaintiff  to  deliver  the  declaration, 
mnd  to  the  defendant  to  deliver  the  plea ;  but  the  party  propounding  the 
alleged  laat  will  and  testament  of  the  deceaaed  shall,  in  all  caaes,  even  if 
defendant  in  the  suit,  deliver  the  declaration,  and  the  party  oppoaing  the 
aame  deliver  the  plea. 

84.  The  declaration  ia  to  be  delivered  to  the  opposite  part^,  and  a  copy 
thereof  filed  in  the  registry  on  one  and  the  same  day,  and  within  one  month 
from  the  entry  of  appearance  by  the  defendant  *,  but  the  party  whose  duty  it 
ia  to  bring  in  the  declaration  shall  not  be  compelled  to  deliver  it,  or  to  file 
a  copy  thereof,  until  the  expiration  of  eight  daya  after  the  other  party  haa 
filed  hia  affidavit  aa  to  acripts. 

85.  In  case  of  proving  a  will  in  aolemn  form  of  law,  the  party  whose  duty 
it  is  shall  declare  in  the  Form  Na  6,  or  aa  near  thereto  aa  the  circumataneea 
of  the  case  admit. 

86.  In  case  of  proceedings  in  default,  the  plaintiff  ahall  file  hia  declara- 
tion in  the  regiatry  within  eight  days  from  the  last  day  allowed  in  the  ciu« 
tion  for  the  appearsnce  of  the  defendant. 

87.  la  a  testamentary  cause  after  delivery  of  the  declaration  the  interest 
of  the  party  to  whom  it  has  been  delivered  cannot  be  disputed  by  the  party 
declaring,  except  by  leave  of  the  judge. 

Z%,  A  party  desirous  of  pleading  must  deliver  his  plea  to  the  other  party 
within  eight  daya  after  the  service  of  the  declaration,  and  file  a  copy  thereof 
in  the  registry  on  one  and  the  aame  dav,  otherwise  he  will  not  be  permitted 
to  plead,  except  with  the  permission  of  the  judge,  or  of  the  registrara  of  the 

Kincipal  registry  in  the  absence  of  the  judge.    A  form  of  plea  is  given, 
0.8. 

3b2 
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39.  Either  of  the  parties  may,  within  eight  days  of  the  serrice  upop  him 
of  the  last  previous  pleading,  giTe  in  a  replication,  rejoinder,  sur-rejoioder, 
rebutter,  or  demurrer,  as  be  may  be  advised.  The  form  of  the  dedaratioo 
and  plea  will,  it  is  presumed,  be  a  sufficient  guide  as  to  the  form  of  any 
further  pleadings. 

40.  If  one  party  propound  a  will  in  his  declaration,  and  the  other  party 
in  his  plea  allege  the  existence  of  another  will,  each  party  may,  with  and 
subject  to  the  permission  of  the  judge,  adduce  proof  at  die  trial  or  hear^ 
ing  of  the  cause  of  the  validity  of  the  will  upon  which  he  relies. 

41.  In  all  cases  the  party  opposing  a  will  may,  with  his  plea,  give 
notice  to  the  party  setting  up  the  will  that  he  merely  insists  upon  the 
will  being  proved  in  solemn  form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  the  will,  and  he  shall 
thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to  the  same  lia* 
bilities  in  respect  of  costs  as  he  would  have  been  under  similar  circum- 
stances according  to  the  practice  of  the  Prerogative  Court. 

42.  Either  party  desiring  to  alter  or  amend  a  pleading  must  appW  to 
the  court  upon  motion;  but  if  the  alteration  or  amendment  required  be 
merely  verbal,  or  in  the  nature  of  a  clerical  error,  it  may  be  made  by  order 
upon  summons. 

43.  When  a  pleading  has  been  ordered  to  be  altered  or  amended,  the 
time  for  filing  the  next  pleading  shall  commence  from  the  time  of  the 
order  having  been  complied  with. 

44.  If  a  party  in  any  cause  fail  to  deliver,  or  file  a  copy  of  the  decla- 
ration, plea,  or  other  pleading,  within  the  time  specified  in  these  rules,  or 
within  such  extended  time  as  may  have  been  allowed,  the  party  to  wIkhu 
such  declaration,  plea,  or  other  pleading  ought  to  have  been  delivered  shall 
not  be  bound  to  receive  it,  and  the  copy  of  such  declaration,  plea,  or  other 
pleading  shall  not  be  filed,  unless  by  direction  of  the  judge,  or  by  order  of 
the  registrars  of  the  principal  registry,  obtained  on  summons.  The  expense 
of  every  spplication  for  such  direction  or  order  shall  fall  on  the  party  who 
has  caused  the  delay,  unless  the  judge  or  registrars  shall  otherwise  direct. 

46.  When  in  any  cause  a  conditional  order  is  made,  the  party  entitled  to 
proceed  in  default  must,  before  he  can  take  the  next  step,  obtain  an  order 
of  the  registrars,  or,  if  required,  an  order  of  the  judge  upon  summons,  or  on 
motion  in  court. 

46.  Within  fourteen  days  after  the  delivery  of  the  last  pleading  in  the 
cause,  the  party  who  brought  in  the  declaration  is  to  deliver  to  die  other 
parties  in  the  cause  the  issue  in  the  Form  No.  11,  or  in  a  form  as  near 
thereto  as  the  circumstancea  of  the  case  will  admit,  but  the  issue  is  not 
to  be  filed. 

47.  The  party  who  delivers  the  issue  shall  therewith  give  notice  to  the 
other  parties  to  the  cause,  that,  after  the  expiration  of  eight  days,  heintend% 
on  a  dav  to  be  specified  in  the  notice,  to  apply  to  the  court  to  try  the  ques- 
tion at  issue  before  itself,  either  with  or  without  a  jury,  or  to  direct  an  issue 
to  be  tried  before  a  judge  of  assize,  as  the  case  may  be;  and  if  he  do  not 
give  such  notice  with  the  issue,  or  within  sixteen  days  from  the  day  on 
which  the  issue  was  delivered,  the  other  party  may  give  a  similar  notice  to 
him.    A  form  of  notice,  No.  12,  is  subjoined. 

48.  A  copy  of  every  such  notice  shall  be  filed  in  the  registry  with  the 
case  for  motion  as  to  mode  of  trial. 

40.  In  each  case  the  judge  shall,  after  hearing  the  parties  upon  motion 
in  court,  direct  in  what  mode  the  cause  shall  be  tried  or  heard. 

50.  After  the  direction  of  the  judge  has  been  obtained  as  to  the  mode  in 
which  the  cause  is  to  be  tried  or  heard,  the  party  who  delivered  the  decla- 
ration shall,  within  eight  days,  deposit  the  record  of  the  cause  in  the 
registry.  The  record  is  to  conclude  with  a  statement  of  the  mode  in 
which  the  judge  has  directed  the  csuse  to  be  tried  or  heard,  aa  in  the 
Form  No.  13. 

51.  In  default  of  the  appearance  of  defendants,  being  parties  cited,  A 
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record,  as  in  Form  No.  14,  or  as  near  thereto  as  can  be,  shall  be  deposited 
in  the  registry. 

62.  If  the  case  be  directed  to  be  tried  by  a  jury,  the  questions  at  issue 
between  the  parties  are  to  be  prepared  by  the  party  declaring  from  the 
record,  and  settled  by  one  of  the  registrars  of  the  principal  registry.  A 
form  is  given,  No.  15,  and  a  copy  of  such  questions  so  settled  is  to  be 
served  on  all  the  other  parties  to  the  cause. 

53.  After  the  questions  have  been  so  settled,  any  party  in  the  cause  shall 
be  at  liberty  to  apply  to  the  judge  on  summons  to  alter  or  amend  the  same, 
and  bis  decision  shall  be  final  and  binding  on  tlie  parties. 

54.  The  party  who  has  deposited  the  record  shall  set  down  the  cause  for 
trial  or  hearing,  and  upon  the  day  on  which  he  so  sets  it  down  shall  give 
notice  of  his  having  done  so  to  each  party  for  whom  an  appearance  has 
been  entered ;  but  if  he  delay  setting  down  the  cause  for  trial  or  hearing  for 
tfae  space  of  one  month  after  the  court  has  directed  the  mode  in  which  the 
questions  at  issue  shall  be  tried  or  heard,  either  of  the  other  parties  may  set 
the  cause  down  for  trial  or  hearing,  and  give  a  similar  notice.  A  copy  of 
every  such  notice  shall  be  filed  in  the  registry;  and  the  cause,  unless  the 
judge  shall  otherwise  direct,  shall  come  on  in  its  turn. 

55.  No  cause  is  to  be  called  on  for  trial  or  hearing  until  after  the  expira- 
tion of  ten  days  from  the  day  when  the  same  has  been  set  down  for  trial  or 
hearing,  and  notice  thereof  has  been  given,  save  with  the  written  consent  of 
all  parties  to  the  suit,  previously  filed  in  the  registry. 

66.  All  demurrers  are  to  be  set  down  for  hearing  in  the  same  manner  as 
causes,  and  will  come  on  in  their  turn  with  other  causes  to  be  beard  by  the 
judge  without  a  jury. 

57.  The  hearing  of  the  case  shall  be  conducted  in  court,  and  the  counsel 
shall  address  the  court,  subject  to  the  same  rules  and  regulations  as  now 
obtain  in  the  courts  of  common  law. 

58.  After  the  conclusion  of  the  trial  or  hearing,  the  registrar  shall  enter 
on  the  record  the  finding  of  the  jury,  or  the  decision  of  the  judge,  in  a  form 
corresponding  as  near  as  may  be  with  those  given,  Nos.  25  and  26,  and 
riiall  sign  the  same. 

59.  An  application  for  a  new  trial  of  an  issue  tried  before  a  jury  may  be 
made  to  the  court  by  motion  within  fourteen  days  from  the  day  on  which 
the  issue  was  tried  if  the  court  be  then  sitting,  if  not,  on  the  first  motion 
day  after  the  expiration  of  the  fourteen  days. 

60.  An  application  for  a  rehearing  of  a  cause  heard  before  the  judge 
without  a  jury,  and  in  which  evidence  has  been  given  viv&  voce,  may  be 
made  bj  motion  within  fourteen  days  from  the  day  on  which  the  same  was 
heard,  if  the  court  be  then  sitting,  if  not,  on  the  first  motion  day  after  the 
expiration  of  the  fourteen  days. 

61.  In  interest  causes,  as  heretofore,  each  party  shall  be  at  liberty  to  deny 
the  interest  of  the  other ;  and  in  such  cases  both  parties  may,  with  and  sub- 
ject to  the  permission  of  the  judge,  adduce  proof  on  one  and  the  same  trial 
of  their  interest  respectively. 

62.  In  interest  causes  the  pleading  of  each  party  must  show  on  the  face 
of  it  that  no  other  person  exists  having  a  prior  interest  to  that  of  the 
claimant. 

65.  Forms  of  the  declaration  and  plea  in  an  interest  cause  are  given, 
No.  7  and  No.  9. 

64.  Any  question  arising  in  a  cause,  and  not  being  one  of  interest,  domi- 
cile or  other  matter  usually  brought  before  the  court  by  declaration  and 
plea,  may  be  brought  before  the  court  by  petition. 

65.  The  party  desiring  to  proceed  by  petition  is  to  give  notice  thereof  in 
writing  to  all  the  other  parties  in  the  cause,  and  such  notice  is  to  set  forth 
the  question  intended  to  be  raised  for  the  decision  of  the  court,  and  a  copy 
of  such  notice  is  to  be  filed  in  the  registry. 

66.  In  proceedings  by  petition  the  plaintiff  shall,  within  eight  days  after 
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he  hai  ^iven  notice,  deliver  his  petition  to  the  defendant,  and  file  a  cd|»y 
thereof  m  the  registry  upon  one  and  the  same  day. 

67.  The  defendant  shall,  within  eight  davs  after  the  deliYCYy  of  tke  peti- 
tion, deliver  his  answer  to  the  plaintiff,  and  file  a  copy  thereof  In  the  regia^ 
try  upon  one  and  the  sane  day ;  and  the  saine  coarse  shall  bo  panned  with 
respect  to  the  reply,  rejoinder,  ^c,  until  the  petition  is  concluded. 

68.  When  the  defendant  raises  the  question  to  be  heard  by  petHion,  and 
ffives  notice  thereof  to  the  plaintiff,  the  plaintiff  shall,  within  eight  days 
from  the  receipt  of  such  notice,  file  a  petition;  otherwise  the  defenduit 
shall  be  at  liberty  to  do  so. 

69.  Both  plaintiff  and  defendant  shall,  within  eight  days  from  the  day 
upon  which  the  petition  is  concluded,  file  in  the  registry  sudi  affidavits  Mid 
otber  proofs  as  may  be  necessary  in  support  of  their  several  avenaeDts 
therein.    A  form  of  petition  is  given,  No.  28. 

70.  After  the  time  for  filing  the  affidavits  and  other  proofli  has  expired, 
the  petitioner  is  to  set  down  the  petition  for  hearing  in  the  same  manfter  as 
a  cause. 

71.  Every  subpcena  shall  be  written  or  printed  on  paixshtnent,  aftd  ttiay 
include  the  names  of  any  number  of  witnesses.  The  party,  or  his  proctor, 
solicitor  or  attorney,  shall  take  it,  together  with  a  precipe,  to  the  registry, 
and  there  get  it  signed  and  sealed,  and  deposit  the  pracipe.  Forms  are 
given,  Nos.  16,  17,  18  and  19. 

72.  Any  party  in  a  canae  may  call  upon  the  other  party  or  partiea,  by 
notice  in  writing  in  the  form  given.  No.  20,  to  admit  any  docoment,  aaving 
any  just  exceptions ;  and  in  case  of  refrisal  or  neglect  to  admit  the  same, 
the  costs  of  proving  the  document  shall  be  paid  by  the  party  so  negltcting 
or  refusing,  whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  or 
hearing  the  judge  shall  certify  tliat  the  refusal  to  admit  was  reasonable ;  and 
no  costs  of  proving  any  document  shall  be  allowed  as  costs  in  the  oaose 
except  in  casea  where  the  omiaaion  to  give  the  notice  was,  in  the  opinioa  of 
the  registrar,  a  saving  of  expense. 

73.  Applications  for  an  order  for  the  production  of  papen  or  writings 
purporting  to  be  testamentary  may  be  made  to  the  judge,  by  motion  or  bj 
summons  when  a  suit  is  pending,  and  by  motion  upon  affidavit  when  no 
suit  is  pending.  If  it  can  be  shown  that  a  testamentuy  paper  is  ib  the  pos- 
session, within  tbe  power,  or  under  the  control  of  any  person,  a  vabpcMia 
for  the  production  of  the  same  may  be  obtained  by  a  registrar's  order, 
founded  on  an  affidavit  Forms  of  subpoena  applicable  to  diese  eases  are 
given,  Nos.  21  and  22,  and  forms  of  precipe,  Nos.  2Z  and  24. 

74.  A  minor  may  elect  a  guardian  for  the  purpose  of  carrying  on,  defend- 
inff,  or  intervening  in  a  suit,  in  the  same  manner  and  Subject  to  the  aaaie 
rules  as  in  respect  of  non-contentious  businees,  and  withont  bavitig  socfa 
gruardian  assigned  to  him;  but  guardians  are  to  be  assigned  to  infants 
(under  the  age  of  seren  years)  for  the  above  purposes  by  the  judge,  ok-  by  an 
order  of  one  of  the  registrars,  founded  on  an  affidavit  to  the  efliMt  reqinred 
for  such  assignment  in  non-contentious  business. 

75.  When  any  pencil  writing  appears  on  a  will,  script,  or  other  docotaent 
filed  in  the  registry,  a  fkc-simue  copy  of  the  will,  script,  or  other  docutaent, 
or  of  the  pagea  or  sheets  thereof  containing  the  pencil  writing,  must  ftlao  be 
filed  with  those  portions  written  in  red  ink  whidi  appear  in  pencil  in  the 
original.    Such  copy  must  be  examined  by  an  examiner  in  the  registry. 

76.  In  contentious  business,  inventories,  and  not  merely  dechtfatiooa  of 
the  peraonal  estate  and  eflVcts  of  the  deceased,  are  to  be  filed,  unless  1^ 
order  of  the  judge  or  of  a  registrar.  Tbe  form  of  inventoiy  is  gives, 
No.  27. 

77.  All  notices  required  by  these  rules,  or  by  the  practice  of  the  eoort, 
are  to  be  in  writing. 

78.  Any  person  proceeding  to  prove  a  will  in  solemn  form,  or  to  reroke 
the  probate  of  a  will,  may,  if  the  will  affects  real  estate^  apply  to  the  Jwige 


Digitized  by  VjOOQ  IC 


Probate  Court  Rules.  743 

or  to  8  re^ittrtr  in  hia  atMence,  for  an  or<kr  avthorizABg  bim  to  cite  the 
heir  or  heirs  at  law,  of  other  person  or  persons  having  or  pretending  interest 
in  such  real  estate,  to  see  proceedings;  and  the  judge  or  registrar,  on  being 
aatisded  by  affidavit  that  the  will  in  question  does  aiect  or  purport  ta 
affect  the  real  estate,  will  mike  an  order  authorising  the  pensoB  implying  to 
cite  the  heir  or  heirs  at  law  or  other  siich  person  or  persons  as  aforesaid: 
provided  always,  that  the  judge  may  give  any  special  directions  as  to  the 
persons  to  be  cited  which  be  may  think  the  justice  of  the  case  requires. 

79.  A  receiver  of  real  esute  pending  suit  is  to  give  bond  in  the  form 
given.  No.  29,  or  in  a  form  as  near  thereto  as  the  eircumataaces  of  the  case 
will  adroit  of,  with  two  sureties,  and  in  a  penalty  of  such  an  amt uot  as  nuiy 
be  directed  by  the  judge. 

80.  Every  affidavit  is  to  be  drawn  in  the  first  person,  and  the  addition 
and  true  place  of  abode  of  every  person  making  an  affidavit  is  to  be  inserted 
therein. 

81.  In  every  affidavit  made  by  two  or  more  persons,  the  names  of  the 
several  persons  making  it  are  to  be  written  in  the  jurat. 

82.  No  affidavit  will  be  admitted  in  any  matter  depending  in  the  Court  of 
Probate,  any  material  part  of  which  is  written  on  an  erasure,  or  in  the  jurat 
of  which  there  is  any  interlineation  or  erasure. 

88.  When  an  affidavit  is  made  by  any  person  who  is  blind,  or  who,  from 
his  or  her  signature,  or  otherwise,  appears  to  be  illiterate,  the  registrar, 
commissioner,  or  other  person  before  whom  such  affidavit  is  made  is  to  state 
in  the  jurat  that  the  affidavit  was  read  in  the  presence  of  the  party  making 
the  same,  and  that  such  party  seemed  perfectly  to  understand  the  same,  and 
also  that  such  party  made  his  or  her  mark  thereto,  or  wrote  his  or  her  signa- 
ture thereto,  in  the  presence  of  the  registrar,  commissioner,  or  other  person 
before  whom  the  affidavit  was  made. 

84.  No  affidavit  is  to  be  deemed  sufficient  which  has  been  sworn  before 
the  party  on  whose  behalf  the  same  is  offered,  or  before  his  proctor,  solici- 
tor or  attorney,  or  before  the  partner  or  clerk  of  his  proctor,  solicitor  or 
attorney. 

85.  Proctors,  solicitors  and  attorneys,  and  their  clerks  respectively,  if 
acting  for  any  other  proctor,  solicitor  or  attorney,  shall  be  subject  to  the 
rules  in  respect  to  uking  affidavits  which  are  applicable  to  those  in  whose 
stead  they  are  acting. 

86.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit  filed 
after  that  time  shall  be  used  in  court,  unless  by  leave  of  the  judge. 

87.  Application  for  leave  to  appeal  against  any  interlocutory  decree  or 
order  of  the  Court  of  Probate  must  be  made  within  a  month  of  the  delivery 
of  the  decree  or  order  appealed  from,  or  within  such  extended  time  as  the 
judge  shall  direct,  and  notice  of  such  application  must  be  given  to  the  party 
in  whose  favour  such  order  or  decree  has  been  made,  and  filed  in  the  regis- 
try.    A  form  of  notice  is  given,  No.  29. 

88.  Parties  may  proce^  to  carry  into  effect  the  decision  of  the  Court  of 
Probate,  notwithstanding  anv  notice  of  appeal,  or  of  application  for  leave  to 
appeal,  unless  the  judge  shall  otherwise  order ;  and  the  judge  may  order  the 
execution  of  his  decree  or  order  to  be  suspended,  upon  such  terms  aa  he 
sees  fit. 

89.  The  judge  shall,  in  every  case  in  which  a  time  is  fixed  by  these  rules 
for  the  performance  of  any  act,  have  power  to  extend  the  same  to  such  time 
and  with  such  qualifications  and  restrictions  and  on  such  terms  as  to  him 
may  seem  fit. 

90.  To  prevent  the  time  fixed  for  the  performance  of  any  act  from  ex- 
piring before  application  can  be  made  to  the  judge  for  an  extension  thereof, 
any  one  of  the  registrars  may,  upon  reasonable  cause  being  shown,  extend 
the  time,  provided  that  such  time  shall  in  no  case  be  extended  beyond  the 
day  upon  which  the  judge  shall  next  sit  in  chambers,  or  in  court  to  hear 
motions. 

91 .  The  time  fixed  in  these  rules  for  bringing  in  pleadings  and  for  other 
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proceedings  shall  in  all  cases  be  exclusive  of  Sundays,  Christmas^daj,  and 
Good  Friday. 

96.  Eveiy  administrator  pendente  lite  and  receiver  of  real  estate  shall 
exhibit  an  inventory  and  render  an  account  of  the  property  of  the  deceased 
which  comes  to  his  hands,  and  the  accounts  of  every  such  administrator 
and  receiver  shall  be  referred  to  the  registrars  of  the  principal  registry  for 
investigation  and  report,  before  the  same  are  allowed  by  the  court,  unle« 
the  judge  shall  otherwise  direct ;  and  the  foregoing  rules  and  orders  respect- 
ing  the  taxation  of  costs  shall,  so  far  as  the  same  are  applicable,  be  obs^ed 
with  respect  to  the  investigation  of  such  accounts,  and  any  other  accounts 
referred  to  the  registrars  for  examination. 
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Which  are  to  be  followed  in  the  County  Courts  as  nearly 
as  the  circumstances  of  each  case  will  allow. 


No.  1.  Citation  to  see  Will  proved. 
In  her  Majesty's  Court  of  Probate. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith. 
To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.  of  sworn  on  and  This  mffidavU 

filed  in  the  principal  registry  of  our  Court  of  Probate,  that  the  said  A.  B.  ""**, ^"i?®  ^"f 
of  claiming  to  be  the  executor  of  C.  D.,  late  of  deceased,  who  i„e  of  ihim.  "*' 

died  on  or  about  the  day  of  18    ,  at  intends  to  prove  in 

solemn  form  of  law  as  well  the  alleged  last  will  and  testament  of  the  said 
deceased,  bearing  date  the  day  of  as  also  the  [fir$t]  codicil 

thereto,  bearing  date  the  day  of  [on^f  $o  onfor  any  other  eodicih], 

and  that  the  said  deceased  died  a  bachelor  without  parent  [or  (u  the  east  tmay 
be]  and  that  you  the  said  are  the  natural  and  lawful  and  only  next 

of  kin  of  the  said  deceased,  and  the  only  person  entitled  to  his  personal  estate 
and  effects  [or  at  the  case  may  be]  in  case  be  be  pronounced  to  have  died 
intestate:  Now  this  is  to  command  tou  thb  said  that  within 

eight  days  after  service  hereof  on  you,  inclusive  of  the  day  of  such  service, 
you  do  cause  an  appearance  to  be  entered  for  you  in  the  principal  registry 
of  our  Court  of  Probate  in  support  of  any  interest  you  msy  have  in  the  per- 
sonal  estate  and  effects  of  the  said  deceased:  And  take  notice,  that  in 
defoult  of  your  so  doing  the  judge  of  our  said  court  will  proceed  to  hear 
the  said  will  [and  codicils]  proved  in  solemn  form  of  law,  and  to  pronounce 
sentence  in  regard  to  the  vslidity  of  the  same,  your  absence  notwithstanding. 

Dated  this  day  of  IS     y  (^ncl  in  the  year  of  our  reign. 

(Signed)        £.  P.,  registrar. 

Citation  to  see  will  proved. 

Namt  (/Practitioner, 


at 


[indorttwttnt  to  bt  madt  qfter  Service,] 

This  citation  was  served  by  G.  H.  on  the  within- named 
on  the  day  of  186    . 

(Signed) 


of 
G.  H. 


No.  2.  Citation  to  bring  in  Probate. 
In  her  Majesty's  Court  of  Probste. 
ViCTOftiA,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith, 
To  of  in  the  county  of  •  ThU  mfBdmvit 

Whereas  it  appears  by  an  aflSdavit  of  C.  D.  of  sworn  on  and  theplfUnUffif or  ^ 

filed  in  the  principal  registry  of  our  Court  of  Probate,  that  probate  of  the  on«  of  them. 
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alleged  last  will  and  testament  [with  codicils  thereto]  of  A.  B.,  late 

of  deceased,  was,  on  or  about  the  day  of  186    ,  granted  to 

to  you  by  our  Court  of  Probate  [or  at  the  district  registry  attached  to  oar 
Court  of  Probate  at  ] :  and  that  the  said  deceased  died  a  bacbdor 

without  parent  [or  a*  the  eoM  ma^  be],  and  that  the  said  C.  D.  is  one  of  the 
natural  and  lawful  brothers  and  next  of  kin  of  the  said  deceased,  and  one  of 
the  persons  entitled  in  distributioB  to  bis  personal  estate  and  effects  in  case 
he  snail  be  pronounced  to  have  died  intestate  [or  interested  under  a  former 
will  bearing  date,  ftc*,  or  4U  the  earn  way  6tJ,  and  that  the  said  probate  ought 
to  be  called  in,  revoked  and  declared  null  and  void  in  law :  Now  this  is 
TO  COMMAND  Tou,  the  ssid  that  within  eight  days  after  service  hereof 

on  you,  inclusive  of  the  day  of  such  service,  you  do  bring  into  and  leave  in 
the  principal  registry  of  our  said  conrt  the  aforesaid  probate,  and  further  do 
show  cause  (if  you  should  think  it  for  your  interest  so  to  do)  why  the  said 
probate  should  not  be  revoked  and  declared  nuU  aad  void  in  law,  and  the 
said  will  [and  codicils]  pronounced  to  be  null  and  invalid. 

Dated  this  day  of  186    ,  and  in  the  year  of  our  reign. 

(Signed)        E.  F^  registrar. 

Citation  to  bring  in  probate. 

Name  of  the  pmctitimer. 

llndonentemt  to  he  wutde  after  ^Srrvics.] 

This  citadoo  was  served  by  G.  H.  on  the  within-named  of 

at  on  the  dav  of  186    . 

<Sigaed)        G.  H. 


No.  3.  Citation  to  bring  in  Administration. 
In  her  Migesty's  Court  of  Probate. 
VicToaiA,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Iivland  Queen,  defender  of  the  faith, 

Th^,»«*»^i'  K  To  of  in  the  county  of 

mutt  be  made  by  ' 

the  plmintift  or  Whereas  it  appears  by  an  affidavit  of  A.  B.  of  sworn  on  and 

one  of  them.  filed  in  the  principal  registry  of  our  Court  of  Probate,  that  C.  D.,  late  of 

deceased,  died  on  at  ,  and  that  on  the  letters  of 

administration  of  the  personal  estate  and  effects  of  the  said  deceased,  on  the 
suggestion  that  he  had  died  intestate,  were  granted  to  you  by  the  authority 
of  our  Court  of  Probate  as  the  and  next  of  kin  of  the  said  deceased, 

and  that  it  has  since  been  discovered  that  the  said  C.  D.  made  and  duly 
executed  his  last  will  and  testament,  dated         and  thereof  appointed 
executors  [or  as  the  case  may  be],  and  that  the  said  letters  of  administration 
ought  to  be  called  in,  revoked,  and  declared  null  and  void  in  law :  Now 
THIS  IB  TO  COMMAND  TOU,  the  Said  ,  that  within  eight  days  after 

service  hereof  on  vou,  inclusive  of  the  day  of  such  service,  you  do  bring 
into  and  leave  in  the  principal  registry  of  our  said  court  the  said  letters  of 
administration,  and  further  do  show  cause  (if  vou  should  think  it  for  your  inte- 
rest so  to  do)  why  the  same  shall  not  be  revoked  and  declared  null  and  void. 
Dated  this  day  of  186    ,  and  in  the  year  of  our  reign. 

(Signed)        E.  F.,  registrar. 
Citation  to  bring  in  administration. 
Name  if  practitioner, 

[Indortewtent  to  be  made  qfier  Sermee,] 
This  citation  was  served  by  G.  H.  on  the  witfahi-named  at 

on  the  day  of  i«6    . 

(Signad)       G.  H. 
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No.  4.  CitBdon  to  see  Proceedings. 
Ifi  ber  M^eity't  Court  of  Probate. 
VicToftiA,  by  tbe  grace  of  God  of  the  united  kingdom  of  Greait  Britaiii 
and  Ireland  Queen,  defender  of  tbe  iaitb« 
To  of  in  tbe  countj  of 

Wbereai  it  appean  by  an  affidavit  of  awom  on  tbe  day  of  Thl«  ^davlt 

186    ,  and  filed  in  the  pHncipal  regiatry  of  oar  Court  Of  Probate,  {5"  Wty"JIr' 
tbat  tbere  is  now  depending  in  our  said  court  a  cause  entitled  A.  B.  e.  wboMb«hair  tbe 
C.  D.,  wberein  tbe  aaid  ia  proceeding  to  prove  in  solemn  form  of  law  citation  !■  ex- 

the  alleged  last  wiH  and  testament  witb  codicils  tbereto  of  E.  P.,  late  ^"o'^' 

of  deceased,  wbo  died  on  or  about  tbe  day  of  at  ,      ^^  «?jiHeiS'J*# 

And  wbereas  it  appears  by  tbe  said  affidavit  tbat  you  are  tbe  natural  and  ^^!^  ^  moHon, 
lawful  and  one  of  the  next  of  kin  of  tbe  deceased,  and  a  party  entitled 

in  distribution  to  tbe  personal  estate  and  effects  of  the  deceased  in  case  he 
should  be  pronounced  to  have  died  intestate  [or  interested  under  a  former 
will  of  the  said  deceased,  bearing  date,  &c.,  [or  at  the  case  may  be]  :  Now 
THIS  IS  TO  GIVE  NOTICE  TO  Tou  THE  SAID  to  appear  in  tbe  said 

canse,  either  personally  or  by  your  proctor,  solicitor  or  attorney,  should  you 
think  it  for  your  interest  so  to  do,  at  any  time  during  tbe  dependence  of  the 
said  cause,  and  before  final  judgment  shall  be  given  therein:  And  take 
NOTICE,  that  in  default  of  your  so  doing  tbe  jndge  of  oar  aaid  Court  of 
Probate  will  proceed  to  bear  the  said  will  [and  codicils]  proved  in  solemn 
form  of  law,  and  pronounce  judgment  in  the  said  cause,  your  absence  not- 
wi^standing. 

Dated  this  day  of  and  in  tbe  3rear  of  our  reign. 

(Signed)        £.  F.,  regiatrar. 
Citation  to  see  proceedings. 

Name  qf  the  practitioner, 

[Indorsewuni  to  he  made  qfter  Service.] 
This  citation  was  served  by  G.  H.  on  of  at  tbe 

day  of  186    . 

(Signed)        G.  H. 


No.  5.  Prsecipe  for  Citation. 
In  her  Migesty's  Court  of  Probate. 

Citation  [or  citation  to  see  proceedings]  for  A.  B.  of  against  C.  D., 

in  a  matter  of  proving  in  solemn  form  of  law  tbe  last  will  and  testament  with 
codicils  of  E.  P.,  late  of  in  tbe  county  of,  &a,  deceaaed  [or 

generally  describing  the  nature  qf  the  euil], 

P.  A.,  proctor,  solicitor  Tor  attorney 
for  or  A.  B.  in  person  J.    [Jdd  am 
address  within  three  miie*  qf  the 
General  Post  Offhe,] 
The  day  of  186    . 


No.  6.  Declaration. 
In  ber  Migesty's  Court  of  Probate. 
The  day  of  18    . 

A.  B.  [or  A.  B.  by  C  D.,  bis  proctor,  solicitor  or  attorney],  aaitb,  tbat 
E.  F.y  late  of  deeeased,  wbo  died  on  or  about  tbe  day  of 

at  being  of  tbe  age  of  twenty-one  years  and  upwarda,  maide  bit  last 
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^ill  and  testament,  with  codicils  thereto,  beailDg  date,  to  wit,  the 

said  will  on  the  daj  of  18    ,  the  first  of  the  said  codicils  on  the 

day  of  18     land  so  on  for  any  other  eodieiW],  and  in  the  said 

will  appointed  the  said  A.  B.  sole  executor  [or  om  the  eaee  nay  be"] ;  that  the 
said  will  and  codicils  respectively,  after  having  been  reduced  into  wridng, 
were  signed  by  the  said  tesutor  [or  signed  by  O.  H.  in  the  presence  and 
by  direction  of  the  testator,  or  signed  by  the  testator  who  acknowledged  hia 
signature  thereto,  or  a*  the  caee  may  bej^  in  the  presence  of  two  witoesses 
present  at  the  same  time,  and  who  subscribed  the  same  in  the  presence  of 
the  said  testator,  and  whose  names  severally  appear  upon  the  aaid  will  and 
codicils,  and  that  the  said  testator  was  at  tiie  time  of  the  execution  of  the 
said  will  and  codicils  respectively  of  perfect  sound  mind,  memory  and 
understanding. 

Notice  where  the  Drfendant  appeart, 
llie  defendant  must  plead  hereto  in  ei^ht  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  probate  of  the  aaid  will  and 
codicils  [or  a$  the  case  may  be}. 


No  7.  Declaration  in  an  Interest  Cause. 
In  her  Majesty's  Court  of  Probate, 
The  day  of        18     . 

A.  B.  [or  A.  B.  by  C.  D.,  his  proctor,  solicitor  or  attorney,]  saith,  that 
E.  F.,  late  of  deceased,  died  on  or  about  the  day  of  18    , 

at  intestate  [or  as  the  case  may  be]*  a  widower,  without  child,  parent, 

brother  or  sister,  uncle  or  aunt,  nephew  or  niece,  leaving  the  said  A.  B.  his 
lawful  cousin  gerroan  and  one  of  his  next  of  kin  [or  as  the  case  wtay  be}. 

Notice, 

The  defendant  roust  plead  hereto  in  eight  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  letters  of  administration  of 
the  personal  estate  and  effecu  of  the  said  deceased  [or  as  the  ease  may  be}. 


No.  8.  Plea. 
In  her  Majesty's  Court  of  Probate. 
The  day  of  18    . 

G.  H.  [or  G.  H.  by  I.  Z.,  his  proctor,  solicitor  or  attorney,]  saith,  that 
the  paper  writing  bearing  date  the  day  of  J  8    ,  and  alle^  by 

the  plaintiff  to  be  the  last  will  and  testament  of  A.  B.,  late  of  m  the 

county  of  deceased  [or  the  first  or  any  other  codicil  thereto],  was  not 

executed  according  to  the  provisions  of  1  Vict.  cap.  26,  [or  that  A.  B.  the 
deceased  in  this  cause  at  the  time  his  aUeged  will  {or  codicil)  bears  date,  to 
wit,  on  the  day  of  18    »  was  not  of  sound  mind,  memory  and 

understanding,  or  any  other  aperment  in  opposition  to  the  wiU  or  eodicU  pro^ 
pounded}. 


No.  9.  Plea  in  an  Interest  Cause* 
In  her  Migesty's  Court  of  Probate. 
The  day  of  18    . 

G.  H.  [orG,  H.  by  I.  K.,  his  proctor,  solicitor  or  attorney,]  saith,  that 
A.  B.,  the  plaintifl^  is  not  the  lawful  cousin  german  of  £•  F.,  who  died  on 
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or  about  the  day  of  18    ,  at  the  deceased  in  this  cause. 

And  fbrther,  that  the  said  deceased  died  intestate  [or  tu  tkt  eau  may  be], 
a  widower,  without  child,  parent,  brother  or  sister,  uncle  or  aunt,  nephew 
or  niece,  or  cousin  german,  leaving  him  the  said  G.  H.  his  lawful  cousin 
german  once  remoTed,  and  his  only  next  of  kin  [or  at  tht  catt  may  6e]. 


No.  10.  Affidavit  of  Scripts. 
In  her  Majesty's  Court  of  Probate. 

A.  B.  e.  C.  D. 
1,  A  B.  \or  C.  D.l  of  in  the  county  of  party  in  this  cause, 

make  oath  and  say,  that  no  paper  or  parchment  writing,  being  or  purporting 
to  be  or  having  the  form  or  effect  of  a  will  or  codicil  or  other  testamentary 
disposition  of  £.  F.,  late  of  in  the  county  of  deceased,  the  de- 

ceased in  this  cause,  has  at  any  time,  either  before  or  since  his  death,  come 
to  the  hands,  possession  or  knowledge  of  me,  this  deponent,  save  and  except 
the  true  and  original  last  will  and  testament  of  the  said  deceased  now  re- 
maining in  the  principal  registry  of  this  court  [or  hireunto  annexed,  or  at  tht 
cote  may  be],  the  said  will  bearing  date  the  day  of  IB    [or  at  the 

eate  may  be],  also  save  and  except  [here  add  the  datet  and  pariiculart  t^any 
other  tettamentary  papert  qf  which  the  deponent  hat  any  knowledge, 

(Signed)        A  B. 
Sworn  at  on  the  day  of  18    . 

Before  me, 
[perton  authorited  to  adminUler  oatht  under  the  act,] 

N.B. — An  papers  answering  the  description  given  in  Rule  28,  which  are 
in  the  possession  or  under  the  control  of  the  party  making  the  affidavit, 
should  be  particularly  described  therein,  and,  if  possible,  annexed  thereto, 
and  brought  into  the  principal  registry.  If  any  such  papers  are  known  to 
be  in  the  possession  or  under  the  control  of  any  other  person,  the  descrip- 
tion of  such  papers  and  the  name  and  address  of  such  other  person  should 
also  be  set  forth. 


No.  11.  The  issue. 
In  her  Majesty's  Court  of  Probate. 
The  day  of  18    • 

A.  B.  V.  C.  D. 
A.  B.  [by  P.  Q.,  his  proctor,  solicitor  or  attorney,  or  in  person,]  did  de- 
liver, to  wit,  on  the  day  of  18    to  the  said  C.  D.,  his  declaration 
in  the  words  and  figures  following: 

[Here  intert  declaration  at  length.] 

Whereupon  the  said  C.  D.  did  deliver,  to  wit,  on  the  day  of 

to  the  said  A.  B.  bis  plea,  in  the  words  and  figures  following : 

[Here  intert  plea  at  length.]    . 

[Add  any  further  pleadingt.] 

Therefore  the  plaintiff*  claimed  that  the  cause  should  be  tried  as  the  court 
shall  direct. 
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No.  12.  NotM»  M  to  Mod*  of  Trial. 

In  her  Hijctlj't  Govt  «f  Plrobate. 

A.  B.  t.  C.  D. 

To  of 

Take  notice,  that  after  the  expirttion  of  eight  clear  dayi  from  ^e  i 
hereof,  to  wit,  on  the  day  of  18    ,  or  on  the  next  court  day  on 

which  the  application  can  he  made,  the  plaintiff  [or  defendant]  in  this  caow 
intends  to  apply  to  the  court  to  hear  this  cause  without  a  jur^,  [or  to  cry 
the  questions  at  issue  before  itself  by  a  common  or  special  jury],  [er  to 
direct  the  questions  at  issue  to  he  tried  before  the  judge  or  assize  by  a  special 
or  common  jury  at  the  next  assizes  to  be  holden  in  and  for  the  county 

of  tOr  a$  the  east  may  ht]. 

Dated  this  day  of  18    . 

(Signed)        A.  B.  [er  C.  D., 
or  £.  F.,  proctor,  solicitor  or  attorney  for  A.  B.  or  C.  D.} 


No.  13.  Record. 

In  her  Mijest3r*s  Court  of  Probate. 
The  day  of  18    . 

A.  B.  p.  C.  D. 
A.  B.  rby  B.  F.,  hit  proctor,  solicitor  or  attorney,  «r  in  person]  having 
cited  C.  b.  to  appear  in  support  of  any  interest  he  may  have  in  the  esute 
and  effecu  of  O.  H.  [or  oecordimg  So  the  terwu  qftht  citatioit'J,  [or  A.  B.,  by 
E.  F.,  his  proctor,  solicitor  or  attorney,  or  in  person,  having  warned  the 
caveat  entered  by  C.  D.  in  the  estate  and  effects  of  G.  H.,]  late  of 
deceased,  who  died  on  or  about  the  day  of  18    ,  at  the 

said  C.  D.  appeared  thereto  personally  [or  by  his  proctor,  solicitor  or  at- 
torney]: Whereupon  to  wit,  on  the  day  of  18  did  deliver 
his  declaration  to  the  said            in  the  words  and  figures  following : 

[Here  insert  deelaratUm  at  length,] 
Whereupon  the  said  did  deliver,  to  wit,  on  the  day  of 

to  the  said  ,  his  plea  in  the  words  and  figures  following : 

[Here  insert  at  length  plea  and  anp/mrther  plemdings.} 

Therefore         claimed  that  the  cause  should  be  tried  as  the  court  should 
direct. 
Whereupon  the  judge  did  order,  as  follows : 

[Here  set  forth  the  direction  as  to  the  mode  rf  hearing  or  trial,] 


No.  14.  Record  in  case  of  Partj  cited  not  appearing. 

In  her  Majesty's  Court  of  Probate. 
The  day  of  18    • 

A.  B.  e.  C.  D. 
A.  B.  [by  E.  F.,  his  proctor,  solicitor  or  attorney,  or  in  person]  having 
cited  C.  b.  to  appear  in  support  of  any  interest  he  may  have  in  the  estate 
and  effecU  of  G.  H.  [or  according  to  the  terms  of  the  etlalion],  late  of 
deceased,  who  died  on  or  about  the  day  of  18    ,  at 

the  said  C.  D.  did  not  in  anywise  appear  thereto :  Whereupon,  in  default  of 
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appearance  of  the  said  C,  D.,  the  said  A.  B.  did  file  his  declaration  in  the 
pnncipal  registry  in  the  words  and  figures  following : 
[Ber€  intert  declaraium  at  lemgUL] 

Therefore  A.  B.  claimed  that  the  cause  should  be  tried  as  the  court 
should  direct: 

Whereupon  the  judge  did  order  as  follows : 

[AtfTf  iet  forth  the  direction  as  to  the  modt  ^trialJ] 


No.  15.  Form  of  Questions  for  the  Jury. 
In  her  Migesty's  Court  of  Probate. 

A.  B.  9.  C.  D. 
Whereas  the  plaintifi* [or  defendant]  avers,  and  the  defendant 

[or  plaintiff*]  denies  that  [here  set  out  each  question  at  issue  beUmm  the  parties^ 
and  repeat  the  form  as  often  as  may  be  necessary^  and  conctedSr.] 
Therefore  let  a  jury  come. 


No.  16.  Subpoena  ad  testificandum. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith,  to  [names  ofaU  witnesses  included 
in  the  suhpanta]t  greeting.  We  command  you  and  every  of  you,  that,  all 
other  things  set  aside,  and  ceasing  every  excuse,  you  and  everv  of  you  be 
and  appear  in  your  proper  persons  before  [insert  ihe  name  of  the  judge"], 
judge  of  our  Court  of  Probate,  at  our  Court  of  Probate  at  on 

the  day  of  by  of  the  clock  in  the  forenoon  of  the  same 

day,  and  so  firom  day  to  day  until  the  cause  or  proceeding  is  heard  or  tried, 
to  testify  the  truth  according  to  vour  knowledge  in  a  certain  cause  now  in 
our  court  before  our  said  judge  depending,  between  plaintiff*  and 

defendant  [or  in  a  certain  cause  or  proceeding  now  in  our  court  before  our 
said  judge  depending,  in  default  of  appearance  of  parties  cited,  entitled 
J,  on  the  part  of  the  plaintiff*  [or  defendant,  or  as  the  ease  may 

be],  and  at  tbe  aforesaid  day,  between  the  parties  aforesaid,  to  be  heard  or 
tried  [or  in  default  aforesaid  between  the  parties  aforesaid  to  be  heard] ; 
and  this  you  nor  any  of  you  shall  in  nowise  omit,  under  the  penalty  of 
every  of  you  of  100/.  Witness  [insert  the  name  qfthe  Judge],  at  tbe  Court 
of  Probate,  the  day  of  in  tbe  year  of  our  reign. 


[Name  rf  the  practitioner  and  address.] 


(Signed)        £.  P.,  registrar. 


No.  17.  Subpoena  duces  tecum. 

ViCTOftiA,  by  the  grace  of  God  of  tbe  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith,  to  [nantes  (faU  parties  included  in 
the  subpcena],  greeting.  We  command  you  and  every  of  you,  that,  all  other 
things  set  aside,  ana  ceasing  every  excuse,  you  and  every  of  you  be  and 
appear  in  your  proper  persons  before  [insert  the  name  of  the  judge],  judge  of 
our  Court  of  Probate,  at  our  Court  of  Probate  at  on  the 

day  of  by  of  the  clock  in  the  forenoon  of  the  same  day,  and  so 

from  day  to  day  until  the  cause  or  proceeding  is  heard  or  tried,  and  also 
that  you  bring  with  you,  and  produce  at  the  time  and  place  aforesaid  [here 
describe  shortly  the  deeds,    letters,  papers,  4^.  required  to  be  produced]. 
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then  and  there  to  testify  and  show  all  and  singular  those  things  which  ycm 
or  either  of  you  know  or  the  said  deed  or  instrument  doth  import  of  and 
concerning  a  certain  cause  or  proceeding  now  in  our  said  court  before  our 
said  judge  depending,  between  plaintiff  and  defendant,  [or  a 

certain  cause  or  proceeding  now  in  our  said  court  before  our  said  judge  de- 
pending, in  default  of  the  appearance  of  parties  cited,  and  entitled  ] 
on  the  part  of  the  plaintiff  [or  defendant,  or  as  ikt  case  wtmy  6e],  and  at  the 
aforesaid  day  between  the  parties  aforesaid  to  be  heard  or  tried.  Aud  this 
you  nor  any  of  you  shall  in  nowise  omit,  under  the  penalty  of  every  of  700 
of  loot  Witness  [imttrt  the  name  of  the  judge],  at  the  Court  of  Probate,  die 
day  of            1 86    ,  in  the            year  of  our  reign. 

(Signed)        £.  F.,  registrar. 
[Kame  qfthe  practitioner  and  addreee.'] 


No.  18.  Praecipe  for  Subpoena  ad  testificandum. 
In  her  Migesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
Subpcena  for  to  testify  between  A.  B.  plaintiff,  and  C.  D.  de- 

fendant, on  the  part  of  the  plaintiff  [or  defendant],  the  day  of 

186    . 

(Signed)        A.  B.  [or  C.  D., 
or  P.  A.,  plaintiff's  or  defendant's  proctor,  solicitor  or  attorney]. 


No.  19.  Praecipe  for  Subpoena  duces  tecum. 
In  her  Majesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
Subpoena  for  to  testify  and  produce,  kc^  between  A.  B.  plaintiff, 

and  C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  defendant],  the 
day  of  186    . 

(Signed)        A.  B.  [or  C.  D., 
or  P.  A.,  plaintiff's  or  defendant's  proctor,  solicitor  or  attorney]. 


No.  20.  Notice  to  admit  Documents. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause  proposes  to 
adduce  in  evidence  the  several  documents  hereunder  specified,  and  that  the 
same  may  be  inspected  by  the  defendant  [or  plaintiff]  at  on 

between   the  hours  of  and   the  defendant   [or  plaintiff]  is  hereby 

required,  within  forty- eight  hours  from  the  last>meutioned  hour,  to  admit 
that  such  of  the  said  documents  as  are  specified  to  be  originals  were  respec- 
tively written,  signed,  or  executed  as  they  purport  respectively  to  have 
been,  that  such  as  are  specified  to  be  copies  are  true  copies,  and  such 
documents  as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so 
served,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to  the  ad- 
missibility of  all  such  documenu  as  evidence  in  the  cause.  Dated,  &c. 
To  A.  B.  [or  C.  D.,  or  to  E,  P.,  proctor  or  solicitor  or  attorney  for 
defendant  or  plaintiff]. 

(Signed)        C.  D.  [or  A.  B., 
or  G.  H.,  proctor  or  solicitor  or  attorney  for  plaintiff  or  defendant]. 
[Here  describe  the  documents.     The  same  form  mojf  be  employed  in  de* 
scribing  the  documents  as  it  now  in  use  in  the  common  law  courts'] 
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No.  21.  Subpoena  to  bring  in  a  Scrip  decreed  by  the  Court 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith. 

To  of 

Wbebeas  there  is  now  proceeding  in  our  Court  of  Probate  a  certain  busi- 
ness  of  provinff  in  solemn  form  of  law  the  last  will  and  testament  of  A.  B., 
late  of  deceased,  who  died  on  or  about  at  the  said  will 

bearing  date  the  day  of  186     ,  promoted  by  C.  D.,  the  sole 

executor  [or  at  the  ease  may  be]  therein  named,  and  E.  P.,  the  natural  and 
lawful  brother  and  one  of  the  next  of  kin  of  the  said  deceased  [or  at  the 
case  siay  be] :  And  whereas  the  right  honourable  the  judge  of  our  said  court 
did  by  his  order  made  in  the  said  cause,  and  bearing  date  order  and 

direct  that  a  subpoena  do  issue,  under  seal  of  our  said  court,  to  the  purport 
and  effect  hereinafter  mentioned:  Now  this  is  to  command  yod  that, 
within  eight  days  after  serrice  hereof  on  you,  inclusiYe  of  the  dav  of  such 
serrice,  you  do  brin^  into  and  leave  in  the  principal  registry  of  our  said 
court  a  certain  original  paper  writing  or  script,  purporting  to  be  testa- 
mentary, to  wit,  [here  deteribe  the  tcript  aecurateljff]  if  the  same  be  now  in 
your  possession  or  under  your  control :  or  in  case  the  said  paper  writing  or 
script  be  not  in  your  possession  or  under  your  control,  that  you,  within  eight 
days  after  the  service  hereof  on  vou,  inclusive  of  the  day  of  such  service, 
do  file  in  the  principal  registry  of  our  said  court  an  affidavit  to  that  effect, 
and  therein  set  forth  what  knowledge  you  have  of  and  respecting  the  said 
paper  writing  or  script;  and  this  you  shall  in  nowise  omit,  under  the 
penalty  of  100(.  Witness  lintert  the  name  qf  the  judge]^  at  the  Court  of 
Probate,  the  day  of  186    ,  in  the  year  of  our  reign. 

(Signed;        £.  F.,  registrar. 
INawie  ^f  the  praetiHoner  and  addrett.] 

[Indortement  to  be  made  tfier  Service.] 

This  subpoena  was  served  by  I.  K.  on  the  with  in- named  of 

at  on  the  day  of  186    . 

(Signed)        I.  K. 


No.  22.  Subpoena  to  a  Witness  to  be  examined  touching  a 
Testamentary  Paper  of  which  he  is  supposed  to  have 
Knowledge. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith. 
To  of  greeting.    We  command  you,  that,  all  other  things  set 

aside,  and  ceasing  every  excuse,  you  do  appear  before  A.  B.,  the  judge  of 
our  Court  of  Probate,  at  our  Court  of  Probate,  at  on  the  day  of 

186    ,  by  of  the  clock  in  the  forenoon  of  the  same  day,  and  so 

from  day  to  day  until  you  be  dismissed  by  our  said  judge,  to  testify  the 
truth  according  to  your  knowledge  ^or  to  answer  to  certain  interrogatories 
to  be  administered  to  you],  touching  a  certain  paper  writing  or  script,  being 
or  purporting  to  be  testamentary,  to  wit,  [here  deteribe  the  tcript,  and  give 
itt  date  at  accurately  at  pottikte,]  of  which  said  ]^aper  writing  or  script  rea- 
sonable grounds  have  been  furnished  to  our  said  judge  for  believing  that 
you  have  knowledge.  And  this  you  shall  in  nowise  omit,  under  the  pe- 
nalty of  100^  Witness  lintert  the  name  ^  the  judge],  at  the  Court  of  Pro« 
bate,  the         day  of         186    ,  in  the  year  of  our  reign. 

E.  P.,  registrar^ 
[Name  qfthe  practitioner  and  addrett.] 
P.N.  3  c 
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[Indortement  to  he  made  qfter  Service,"] 
This  subpoena  was  senred  by  I.  K.  on  the  within-named  on 

the  day  of  186    . 

(Signed)         I.  K. 


No.  23.  Praecipe  for  Sul^MBna  to  a  Witness  to  bring  in  a  Script 
In  her  Migetty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
Subpoena  for  W.  W.  to  bring  into  and  leave  in  the  principal  registry. 

iHere  accurately  describe  the  tcriptJ] 
The  day  of  186    • 

(Signed)        A.  B.  [or  C.  D., 
or  P.  A.,  plaintiff's,  or  defendant's,  proctor,  solicitor,  or  attorney]. 


No.  24.  Praecipe  for  Subpoena  to  a  Witness  to  be  examined 
touching  a  Testamentary  Paper,  of  which  he  is  supposed 
to  have  Knowledge. 
In  her  Migesty's  Court  of  Probate* 

Subpoena  for  W.  W.  to  testify  respecting  a  paper  writing  or  script  being 

or  purporting  to  be  testamentary,  to  wit,  [describing  tl,]  of  which  he  is  8up> 

posed  to  have  knowledge,  on  the  part  of  this  day  of  186    . 

(Signed)        A.  B.  [sr  C.  D., 

or  P.  A.,  plaintiff's,  or  defendant's,  proctor,  solicitor,  or  attorney]. 


No.  25.  Entry  on  the  Record  of  a  Verdict 

Afterwards,  on  the  day  of  186    ,  before  the  judge  of 

her  Majesty's  Court  of  Probate,  come  the  parties  within-mentioned,  by 
their  respective  attorneys  [or  as  the  case  may  be]  within  mentioned,  and  a 
jury  duly  summoned  also  come,  who,  being  duly  sworn  to  try  the  mattera  in 
question  between  the  parties,  upon  their  oath  say,  that  [state  the  qfinmatim 
or  negative  rf  the  issue,  as  found /or  the  plaintiff  or  defendant,  and  n  lAe  terwu 
adopted  in  the  questions  for  the  jury], 

[y  there  be  several  issues  joined  and  tried,  then  say]  as  to  the  first  issue 
within  joined  upon  their  oath  say,  that  [here  state  the  affirmative  or  negattve 
^  the  issue,  as  found  for  plaintiff  or  defendant],  and  as  to  the  second  Issue 
within  joined,  the  jury  aforesaid  upon  their  oath  say,  &c.  [so  proceed  to  state 
the  finding  qf  the  jury  on  all  the  issues] :  Whereupon  the  judge  decreed 
[here  set  forth  the  tenor  qfthe  decree], 

(Signed)        A.  B.,  registrar. 


No.  26.  Entry  on  the  Record  of  a  Jadgment 

Afterwards,  on  the  day  of  186    ,  before  the  judge  of  her 

Migesty's  Court  of  Probate,  come  the  parties  within  mentioned,  by  thnr 
respective  attorneys  [or  as  the  case  may  be]  within  mentioned :  Whereupon 
the  judge  decreed  [here  insert  the  tenor  of  the  decree]. 

(Signed)        A.  B.,  registrar. 
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No.  27.  Inventory. 

A    true,  fu11»  and  particular  inventory  of  all  and  singular  the  personal 
estate  and  effects  of  A.  B.,  late  of  deceased,  which  have  at  any  time 

since  bis  deat&  come  to  the  hands,  possession,  or  knowledge  of  C.  D.,  the 
sole  enecutor  named  in  the  last  will  and  tesument  of  the  said  A.  B.  [or  ad* 
minlstrator  of  the  said  personal  estate  and  effects,  as  ike  com  may  6«],_roade 
I  ana  t      "  '   "  .       .    -        .  _ 


exhibited  upon  and  by  virtue  of  the  corporal  oath  [or  solemn  affirma- 
cion]  ot  the  said  C.  D.,  as  follows,  to  wit : 

First,  this  exhibitant  saith,  that  the  deceased  was  at 
the  time  of  his  death  possessed  of 

[  The  detail*  qf  the  deeeated't  efftcU  matt  be  here  inserted 
in  as  wumy  shuts  ff  paper  as  may  be  necessary,  and  the 
valme  imseried  opposite  to  each  particular.'] 

I^astly,  this  exhibitant  saith,  that  no  personal  estate  or  effects  of  or  be- 
loDging  to  the  said  deceased  have  at  any  time  since  his  death  come  to  the 
bands,  possession,  or  knowledge  of  this  exhibitant,  save  as  is  hereinbefore 
set  forth. 

(Signed)        C.  D. 

On  the  day  of  186    ,  the  said  C.  D.  was  duly  sworn  to  [or 

solemnly,  sincerely,  and  truly  declared  and  affirmed,  according  to  the 
form  of  words  prescribed  by  the  statute  applicable  to  the  particular  ease} 
the  truth  of  the  above  inventory,  at 

Before  me, 
[person  authorized  to  administer  oaths  under  the  oc/]. 


No.  28.  Petition. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
The  day  of  18    . 

A.  B.  [•r  E.  F.y  proctor,  solicitor,  or  attorney  for  A.  B.],  the  plaintiff, 
says,  that 

[Here  insert  all  the  facts  which  are  to  be  allegsd] : 

Wherefore  the  said  A.  B.  prays,  that 

[Here  end  with  the  prayer  of  the  plaint{f.] 

(Signed)    A.  B.  [or  C.  D.] 

Answer.  ■ 

In  her  Miyesty's  Court  of  Probate. 

A.  B.  f .  C.  D. 

The  day  of  18    . 

C.  D.  [or  O.  H.,  proctor,  solicitor,  or  attorney  for  C.  D.],  the  defendant, 
says, that 

[Here  insert  the  facts  to  be  alleged  in  answer] : 

Wherefore  the  said  C.  D.  prays,  that 

[Here  insert  the  prayer  rf  the  drfendant,] 

(Signed)        C.  D.  [or  O.  H.] 

•#•  Tke  reply,  r^oimder,  tjfc,  (if  any  such  be  necnsary),  are  to  be  in  the 

fform, 

dc2 
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No.  29.  Notice  of  Appeal. 

A.  B.  o.  C.  D. 
Notice  is  hereby  given  that  the  defendant  [or  plaintiflT]  in  a  auit  lately 
depending  in  her  Majesty's  Court  of  Probate,  entitled  A.  B.  v.  C.  D.,  has  in 
due  time  and  place  appealed  against  a  certain  final  order  or  decree  noade  in 
the  said  cause  by  the  right  honorable  the  judge  of  the  said  court  on  the 
day  of  18    ,  whereby,  amongst  ouier  things,  he  did  order  aod 

decree  [here  eet  forth  the  mature  which  are  the  subject  rfthe  appeai\. 

(Signed)        C  D. 
[or  G.  Hn  proctor,  solicitor,  or  attorney  for  C  D  ] 
Thb  day  of  18      • 


No.  30.  Bond  to  be  executed  bj  a  Beceiver  of  Real  Estate 
pending  Suit. 

Know  all  men  by  these  presents,  that  we  A.  B.  of  ,  C.  D.  of  , 

and  £.  F.  of  ,  are  jointly  and  severally  bound  unto  the  Right  Honor- 

able  the  judge  of  her  Majesty's  Court  of  Probate,  in  the  sum  of 

pounds  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
right  honorable  ,  or  to  the  judge  of  the  said  court  for  the  time  being, 

for  which  payment  well  and  truly  to  be  made  we  bind  ourselves  and  every 
of  us  for  the  whole,  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.    Sealed  with  our  seals.    Dated  the  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  sixty-        • 

Whereas  G.  H.  late  of  ,  died  on  the  day  of  ,18     ,  at 

,  having,  as  asserted,  made  and  duly  executed  his  [or  her]  last  will 
and  testament,  with  codicil  thereto,  bearing  date  respectively  the 

[here  ineert  datee  rf  the  testamentary  papers] ;  and  whereas  there  is  now 
pending  in  judgment  in  her  Majesty's  Court  of  Probate  a  certain  cause  or 
suit  instituted  by  I.  J.,  as  one  of  the  executors  named  in  the  said  will, 
against  K.  L.,  the  natural  and  lawful  and  onl  v  next  of  kin  of  the  said 

deceased,  touching  and  concerning  the  validity  of  the  said  will  and  codicil, 
in  which  said  cause  or  suit  M.  N.,  as  the  heir-at-law  of  the  said  G.  H.,  has 
been  cited  to  see  proceedings,  and  has  entered  an  appearance,  and  become 
a  party  to  the  said  cause  or  suit;  and  whereas  the  Right  Honorable  , 

the  judge  aforesaid,  did,  on  the  day  of  ,  18tf     ,  after  hearing 

counsel  for  and  on  behalf  of  all  parties  to  the  said  cause  or  suit,  appoint  the 
above- bounden  A.  B.  as  and  to  be  receiver  of  the  real  estate  of  the  said 
0.  H.  pending  the  said  cause  or  suit: 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden 
A.  B.,  the  receiver  of  the  real  estate  of  the  said  G.  H.  pending  the  aforesaid 
cause  or  suit,  do  make  a  true  and  perfect  inventory  of  all  the  rents,  issues 
and  profiu  of  the  said  real  estate  which  have  or  shall  come  to  his  hands, 
possession,  or  knowledge,  or  into  the  hands,  possession,  or  knowledge  of 
any  other  person  for  him,  and  the  same  so  made  do  exhibit,  or  cause  to 
be  exhibited,  into  the  principal  registry  of  her  Migesty's  Court  of  Pro- 
bate, when  lawfully  required  so  to  do,  and  the  same  rents,  issues,  and 
profits  do  well  and  truly  pay  and  appropriate  according  to  law,  that  is  to 
say,  in  payment  and  satisfaction  of  all  charges  and  expenses  which  are  or 
may  be  or  become  legally  charged  upon  and  payable  out  of  the  said  rents, 
issues,  and  profits,  and  in  the  letting  and  managing  the  said  real  estate,  and 
in  performmg  other  the  duties  committed  to  him  by  the  judge  aforesaid, 
and  Airther  do  make  or  cause  to  be  made  a  true  ajid  just  account  of  his 
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administration  of  the  said  rents,  issues,  and  profits,  which  shall  be  allowed 
bjr  the  said  court,  and  all  the  rest  and  residue  of  the  said  rents,  issues,  and 
profits  do  deliver  and  pay  under  the  direction  of  the  said  court,  then  this 
obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
Tirtue. 

(Signed)  A.  B.      (l.s.) 

C.  D.      (L.S.) 

E.  F.        (L.8.) 

Signed,  sealed,  and  delivered  by  the  within-named  in  the 

presence  of  P.  Q.,  a  clerk  in  the  principal  registry,  or  a  com- 
missioner  or  surrogate  authoriied  to  administer  oaths  in  the 
Court  of  Probate. 
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RULES  AND  ORDERS 

FOR  REOULATINO  THE 

PRACTICE  OF  THE  COUNTY  COURTS, 

In  Proceedings  taken  under  the  Promsions  of  the  Act  20  4*  21 
Vict,  c,  77,  for  amending  the  Law  relating  to  ProlKUe  and 
Letters  of  Administration  in  England. 


1.  Any  person  desirous  of  taking  proceedings  in  any  county  court  under 
the  statute  20  &  21  Vict  c.  77,  for  amending  the  law  relating  to  probates 
and  letters  of  administration  in  England,  shall  lodge  with  the  registrar  of 
the  court  having  jurisdiction  in  the  matter  an  application  in  writing  accord- 
ing  to  Form  A,  annexed,  duly  stamped  with  the  proper  duty  thereon  (a)^ 
and  at  the  same  time  lodge  with  the  registrar  an  office  copy  of  the  minute 
of  the  Court  of  Probate  authorizing  such  application. 

2.  Where  any  person  shall  have  lodged  a  caveat  against  the  grant  of 
probate  or  letters  of  administration,  and  proceedings  are  proposed  to  be 
uken  in  a  county  court,  the  person  who  shall  have  applied  for  the  probate 
or  letters  of  administration  shall  be  deemed  the  plaintiff  in  the  proceedings, 
and  the  person  who  shall  have  lodged  the  caveat  shall  be  deemed  the  £. 
fendant. 

3.  The  party  making  application  to  a  county  court  for  the  revocation  of 
probate  or  letters  of  administration  shall  be  deemed  the  plaintiff  in  the  pro- 
ceedings, and  the  party  against  whom  the  application  ii  made  shall  be 
deemed  the  defendant. 

4.  Where  an  application  shall  be  made  to  a  county  court  for  the  grant  or 
revocation  of  probate  or  letters  of  administration,  the  registrar  shall  issue  a 
notice  to  the  defendant  according  to  Form  B,  annexed,  and  deliver  a  notiee, 
according  to  such  form,  then  and  there  to  the  plaintiff  or  his  agent. 

5.  The  above-mentioned  notices  shall  be  issued  ten  clear  days  before  the 
day  on  which  the  judge  shall  proceed  to  make  a  decree  in  the  matter. 

6.  Notices  shall  be  served  by  a  bailiff  of  the  court,  by  his  delivering  the 
same  to  some  person  at  the  respective  places  of  residence  of  the  parties,  as 
mentioned  in  the  application  for  proceedings  to  be  taken. 

7.  The  registrar  of  the  county  court,  at  the  time  that  he  issues  the  notices 
in  proceedings  for  tlie  revocation  of  the  grant  of  probate  or  letters  of  ad- 
ministration, shall  give  notice  by  post,  according  to  Form  C,  annexed,  to 
the  district  registrar  by  whom  the  probate  or  letters  of  administration  has 
been  granted,  to  produce  the  original  will  or  other  necessary  documenu 
at  the  county  court  at  which  the  matter  of  the  application  will  be  con- 
sidered. 

8.  The  certificate  to  be  given  by  the  registrar  of  a  county  court  under 
sect  65  of  20  &  21  Vict  c.  77,  shall  be  according  to  Form  D,  annexed;  and 
on  or  before  the  day  mentioned  in  the  notice,  the  plaintiff  shall  deliver  to 
the  registrar  such  form,  stamped  with  the  proper  duty  thereon,  and  the 
cause  shall  not  proceed  until  such  form  duly  stamped  is  so  delivered:  pro- 
vided that  the  defendant  may  procure  and  deliver  such  form  duly  stamped, 
if  the  plaintiff  shall  have  neglected  to  deliver  such  form  so  stamped. 

(a)  The  itampt  to  be  used  In  the  county  courts  under  the  act  20  ft  21  Yict  c.  77,  can 
be  obtained  of  the  different  local  dlttiibutort  of  ttampi. 
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9.  Upon  the  day  mentioned  in  the  notice  the  judge,  whether  hoth  parties 
are  then  before  him  or  not,  may  proceed  to  consider  the  matter  of  the  appli- 
cation, and  to  make  a  decree  thereon,  or  he  may  adjourn  the  proceedings 
from  time  to  time  as  he  may  think  fit. 

10.  The  decree  shall  be  according  to  Form  E,  annexed,  and  a  copy  of 
such  decree  shall  be  sent  by  post  to  the  plaintiff  and  defendant. 

11.  Where  application  for  probate  or  letters  of  administration  has  been 
made  at  the  principal  registry,  and  any  contentious  matter  shall  arise  out  of 
such  application,  and  the  judge  of  the  Court  of  Probate  shall  send  the  cause 
to  a  county  court,  the  registrar,  upon  the  receipt  of  such  cause,  shall  forth- 
with issue  a  notice,  according  to  Form  B.  in  the  schedule,  both  to  the  plain- 
tiff and  defendant,  without  any  application  being  made  to  the  court  by  the 
plaintiff. 

12.  In  proceedings  for  which  rules  and  orders  are  not  hereby  provided 
the  rules  and  practice  of  the  Court  of  Probate  shall  be  followed  so  far  as 
they  are  applicable. 

IS.  The  enactments,  practice  and  forms  in  force  and  used  in  the  county 
courts  shall,  subject  to  the  foregoing  rules  and  orders,  be  adopted  with 
reference  to  proceedings  in  the  county  courts  in  matters  of  probate  or 
letters  of  administration,  so  far  as  the  same  are  applicable,  wtuiaiU  imt- 


In  pursuance  of  the  powers  vested  in  us  by  the  appointment  of  the  Lord 
Chancellor  under  the  provisions  of  the  statute  19  &  20  Vict.  c.  108,  we, 
James  Manning,  John  Herbert  Koe,  Edward  Cooke,  John  Worlledge,  and 
William  Furner,  have,  under  the  provisions  of  the  statute  20  &  21  Vict, 
c  77>  framed  the  above  rules  and  orders,  and  we  do  hereby  certify  the  same 
to  the  Lord  Chancellor  accordingly. 

James  Manning. 

John  Herbert  Kob. 

Edward  Cookb. 

John  Worlledob. 

William  Furner. 

I  approve  of  the  above  to  come  into  force  on  the  4th  day  of  February, 
1868. 

Cranwortb,  C« 


Digitized  by  VjOOQIC 


760  Appendix. 


FORMS, 

H  nicn  are  to  be  followed  ag  nearly  as  the  drcumsta»ice  of  each 
ccue  mil  allow. 


[Stamp,  16s.  Sd.] 
Form  A. 

Application  to  a  county  court  for  proceedingg  to  be  taken  ooder  the  act 
20  &  21  Vict  c.  77,  for  amending  the  law  relating  to  probates  and  letteis 
of  adminiitration  in  England. 

I,  A.  B.  of  r«r  C.  D.,  proctor,  solicitor,  or  attorney  of  A.  B.  of        ]• 

do  hereby  apply  to  the  judge  of  the  above  court  for  a  decree  to  be  nuide  1^ 
him,  according  to  the  provisions  of  the  above  act,  for  the  grant  [or  revoca- 
tion] of  probate  of  the  will  [or  letters  of  administration  in  the  goodaj  of 
[here  insert  name  and  address  tf  testator  or  intestate] ;  and  I  hereby  state  that 
the  person  who  has  applied  for  probate  or  letters  of  administration  [^or  who 
has  obtained  probate  or  letters  of  administration,  or  is  the  party  against 
whom  this  application  is  made]  is  B.  F.  of 

A.  B.  \or  C.  D.,  proctor,  solicitor,  or 
attorney  of  A.  B.  of  .J 


FonnB. 
(Seal) 

In  the  county  court  of  holden  at  * 

Between  A.  B.,  plaintiff, 

[address] 
and 
C.  D.,  defendant, 

[address] 

Take  notice,  that  at  a  county  court  to  be  holden  at  on  the  day 

of  at  the  hour  of  in  the  noon,  the  judge  of  this  court 

will  proceed  to  miJce  a  decree  for  the  grant  [or  revocation  J  of  probate  of 
the  will  [or  letters  of  administration  in  the  goods]  of  [here  insert  naase  and 
address  rf  testator  or  intettate],  unless  cause  be  then  shown  to  the  contrary ; 
and  you  are  hereby  informed,  that,  if  you  do.  not  attend  on  that  day,  the 
judge  may  proceea  to  make  such  decree  in  your  absence. 

Dated  this  day  of  186    • 

To  the  plaintiff  [or  defendant].  Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [jdaee  pf<ffiee]  from  ten  till 
four,  except  on  when  the  office  will  be  closed  at  one. 
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FormC. 

(Seal.) 

In  the  county  court  of  hclden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant, 
l^ereas  an  application  has  heen  made  to  thii  court  to  revoke  the  grant 
of  probate  of  the  will  [or  letters  of  administration  granted  by  you  in  the 
goods]  of  [here  insert  the  name  and  addrete  of  the  testator  or  intestate'] ;  and 
whereas  the  matter  of  such  application  will  be  considered  by  the  judge  of 
this  court  on  the  day  of  at  the  hour  of  in  the  noon, 

I  therefore  request  that  you  will  cause  to  be  produced  before  the  judge  on 
that  day  [the  will  (a),  and]  all  documents  which  are  in  your  possession 
relating  to  the  matter. 

Dated  this  day  of  186    • 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  o/qffice']  from  ten 
till  four,  except  on  when  the  office  will  be  closed  at  one. 


[Stamp,  iOs  } 
FormD. 

Certificate  of  a  Registrar  of  a  County  Court,  under  sect  55  of  20  &  21 
Vict,  c  77. 
(Seal) 

In  the  county  court  of  holden  at 

Between  A.  B.,  nlaintiff, 

[address] 

and 

C.  D.,  defendant, 
[addreu] 
I,  A.  B.,  registrar  of  the  above  court,  do  hereby  certify,  that  the  following 
decree  was  made  in  the  above  cause. 

[Here  set  out  the  decree.'} 
Certified  under  the  seal  of  the  court,  this  day  of         186    . 

Registrar  of  the  court. 


Fonn  C 
(8«1.) 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
U|>on  the  hearing  of  the  application  in  this  cause,  at  a  court  holden  this 
day,  it  b  decreed  as  follows: 

[Here  set  out  the  decree."] 
and  it  is  ordered,  that  the  do  pay  the  sum  of  for  the  's 

(•)  To  bs  left  out  where  admiabtntion  without  wHI  annsztd  bat  been  granted. 


Digitized  by  VjOOQIC 


762  Appendix. 

costs,  and  that  the  tame  be  paid  to  the  reoristrar  of  this  court  on  the 
day  of  186    . 

Given  under  the  seal  of  this  court,  this  day  of  186    . 

By  order  of  the  court. 

Registrar. 
Hours  of  attendance  at  the  office  of  the  registrar  [plaet  ofi^ce]  from  ten 
till  (bur,  except  on  when  the  office  will  be  closed  at  one. 


[As  the  above  forwu  will  uldom  he  required,  they  are  noi  io  be  printed,  bmi  are 
to  be  written  on  foolscap  paper,'} 

N.B.— rA«  Rules  of  ike  Court  qf  Probate  and  for  tht  District  Rtgistrmrs  m 

**  Nou'Contentious'*  business  are  not  given,  as  the  County  Court  has  onigjurie- 
diction  in  contentious  matters. 


SCALE  OF  COSTS. 

The  same  costs  and  charges  as  are  now  paid  to  counsel  and  attorney  in 
the  county  courts  under  the  provisions  of  section  ZZ  of  the  Act  19  &  20 
Vict  c.  108,  shall  be  paid  to  counsel,  proctors,  solicitors,  and  attorneys  in 
respect  of  proceeding  in  the  county  courts  under  the  Acts  20  &  21  Vict 
c.  77,  and  21  &  22  Vict  c.  95,  except  that  the  fee  to  counsel  and  clerk  may 
be  a  sum  not  exceeding  51.  iOs, 

In  pursuance  of  the  powers  vested  in  us  by  the  AcU  19  &  20  Vict  c.  108, 
and  21  &  22  Vict  c  95,  we  have  framed  the  above,  and  we  do  hereby  cer- 
tify  the  same  to  the  Lord  Chancellor  accordingly. 

J.  Manning. 

J.  H.  KoB. 

E.  COOKB. 

J.  WORLLEDQE. 

W.  FURNBR. 

I  approve  of  the  above,  to  come  into  force  in  all  county  courts  on  the  11th 
day  of  January,  1859. 

Chblmsfoiii,C 
8  January,  1859. 


Digitized  by  VjOOQIC 


(    763     ) 


THE  ALKALI  ACT,  1863. 


26  &  27  VICT.  CAP.  124. 

-4ji  Act  for  the  more  effectual  Condensation  of  Muriatic 
Acid  Gas  in  Alkali  Works.  [28/A  July,  1863.] 

Whereas  it  is  expedient  to  provide  for  the  better  condensation  of  the 
mnriatie  acid  gas  evolved  in  allcali  works ;  be  it  enacted  by  the  Queen's 
mMt  excellent  Migesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  ana  commons,  in  this  present  parliament  assembled, 
Wnd  by  the  authority  of  the  same,  as  follows : 

1.  This  act  may  be  cited  as  the  ^  Alkali  Act,  1868.'' 

2.  This  act  shall  come  into  operation  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  sixty-four. 

8.  The  term  **  alkali  work,"  as  hereinafter  used,  shall  mean  every  work  Interpretation  of 
for  the  manufacture  of  alkali  sulphate  of  soda,  or  sulphate  of  potash,  in  temu. 
which  muriatic  acid  gas  is  evolved. 

The  term  '*  owner,"  as  hereinafter  used,  shall  mean  the  lessee  or  occupier 
or  any  other  person  carrying  on  any  alkali  work : 

The  term  *'the  inspectOT^  shall  mean  the  inspector  to  be  appointed 
under  this  act 

4.  Every  alkali  work  shall  be  carried  on  in  such  a  manner  as  to  secure  At  to  the  con* 
the  condensation  to  the  satisfaction  of  the  inspector,  derived  from  his  own   dnot  of  alkali 
examination  or  from  that  of  a  sub-inspector,  of  not  lees  than  ninety-five  ^^^'^^ 
per  centum  of  the  muriatic  gas  evolved  therein :  provided  always,  that 
nothing  herein  contained  shall  entitle  the  inspector  to  direct  any  alteration 
to  be  made  in  the  process  of  manu&cture  or  the  apparatus  used  therein. 

If  any  alkali  work  is  carried  on  in  contravention  of  this  section,  the 
owner  of  that  work  shall,  on  its  being  made  to  appear  to  the  court  before 
which  any  proceedings  for  recovery  of  a  penalty  may  be  instituted  that 
ninety-five  per  centum  at  least  of  the  muriatic  acid  gas  evolved  in  such 
work  has  not  been  condensed,  be  deemed  to  be  guilty  of  an  ofience  against 
this  act,  and  be  subject  in  respect  of  the  first  conviction  to  a  penalty  not 
exceeding  fifty  pounds,  and  in  respect  of  every  ofience  after  a  preyious 
conviction  to  a  penalty  not  exceeding  one  hundred  pounds:  provided 
always,  that  no  such  owner  shall  be  convicted  of  more  than  one  such  offence 
in  respect  of  any  one  day :  provided  also,  that  no  such  penalty  shall  be  in- 
flicted unless  the  inspector  shall  produce  before  the  court  having  cognizance 
of  the  matter  a  statement  in  writing  of  the  facu  on  which  he  founds  his 

3»inion  that  ninety-five  per  centum  of  the  muriatic  acid  (^  evolved  in  the 
kali  work  is  not  condensed  therein,  and  serve  a  copy  thereof  with  the 
process  commencing  the  proceedings. 
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Owner  to  be 
liable  for  offencee 
in  the  first  In- 
ttance,  unleM  be 
prove  that  the 
offence  wai  com* 
mitted  bj  tome 
agent,  8tc  ,  with- 
out  hii  know- 
ledge, in  which 
case  such  agent 
ftc,  to  be  liable. 


Appendix. 
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As  to  the  regis- 
tration of  aUuli 
wocks. 


Appointment  of 
inspectors. 


What  pertoDt 
disqtuuifled 
fVom  acting  as 
inspector. 


Duties  and 
powers  of  In- 
spector; 


5.  The  owner  of  any  alkali  work  in  which  any  offence  against  this  act 
has  been  proved  to  have  been  committed,  and  for  which  a  pecuniary  poialty 
may  be  imposed,  shall  in  every  case  be  deemed  to  have  committed  the 
offence,  and  shall  be  liable  to  pay  the  penalty,  unless  he  shall  prove  to  the 
satisfaction  of  the  court  before  which  any  action  shall  be  brouffht  for  the 
recovery  of  such  penalty  that  he  has  used  due  diligence  to  comply  with  and 
to  enforce  the  execution  of  this  act,  and  that  the  offence  in  question  was 
committed  by  some  agent,  servant,  or  workman,  whom  he  shall  charge  by 
name  as  the  actual  offender,  without  his  knowledge,  consent,  or  connivance ; 
in  which  case  such  agent,  servant,  or  workman  shall  be  liable  to  and  may 
be  sued  for  the  payment  of  the  penalty,  and  of  the  costs  of  all  proceedings 
which  may  be  taken  for  the  recovery  thereof,  either  against  himself  or 
against  the  owner  under  this  act :  provided  that  it  shall  be  lawful  for  the 
inspector  to  proceed  in  the  first  instance  against  the  person  whom  he  shall 
believe  to  be  the  actual  offender,  without  first  proceeding  against  the  owner, 
in  any  case  in  which  it  shall  be  made  to  appear  to  the  satisfaction  of  such 
inspector  that  the  owner  has  used  all  due  diligence  to  comply  vrith  and  to 
enforce  the  execution  of  this  act,  and  that  the  offence  has  been  committed 
by  the  person  whom  he  may  charge  therewith  without  the  knowledge,  con- 
sent, or  connivance  of  the  owner,  and  in  contravention  of  his  orders. 

6.  No  alkali  work  shall  at  any  time  after  the  expiration  of  three  months 
after  the  appointment  of  the  inspector  be  carriea  on  or  prosecuted  until 
such  work  has  been  registered  by  the  owner  with  the  inspector.  In  every 
register  hereby  required  to  be  made  there  shall  be  inserted  the  name  in  full 
of  the  owner,  and  of  the  parish  or  township  in  which  the  work  is  situate, 
and  within  one  month  after  the  change  of  ownership  in  any  such  work  the 
register  of  such  work  shall  be  amended  by  inserting  the  name  of  the  new 
owner ;  and  if  tny  alkali  work  is  carried  on  in  contravention  of  this  section, 
the  owner  thereof  shall,  on  conviction,  be  deemed  to  be  guilty  of  an  offence 
against  this  act,  and  shall  be  subject  to  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  such  work  shall  have  been  so  carried  on. 

7.  For  the  purpose  of  carrying  into  effect  the  provisions  of  this  act,  the 
Board  of  Trade  may  from  time  to  time  appoint  any  fit  and  propter  person  to 
be  inspector  of  alkali  works  under  this  act,  ana  may  irom  time  to  time 
remove  anv  inspector  so  appointed,  and  appoint  another  person  in  his  place. 
The  Board  of  Trade  may  also,  on  application  of  the  inspector,  firom  time  to 
time  appoint  and  remove  such  sub-inspector  or  sub-inspectors  as  the  said 
board  may  deem  necessary  for  the  purpose  of  carrying  this  act  into  effect. 
Notice  of  the  appointment  of  such  inspector  and  sub-inspector  shall  be  pub- 
lished in  the  '*  London  Gazette,"  and  a  copy  of  the  gazette  shall  be  evidence 
of  the  appointment  made. 

8.  No  person,  either  directly  or  indirectly  acting  or  practising  as  a  land 
agent,  or  directly  or  indirectly  engaged  in  any  manufacture,  or  interested 
in  any  patent  in  or  according  to  which  the  decomposition  of  salt  or  the 
condensation  of  muriatic  acid  gas  may  be  effected,  shall  act  as  an  inspector 
or  sub-inspector  under  this  act. 

9.  It  shall  be  the  duty  of  every  inspector  under  this  act  to  ascertain  from 
time  to  time  that  all  the  alkali  works  are  carried  on  in  conformity  with  the 
provisions  of  this  act,  and  to  enforce  the  said  provisions,  and  to  cause  notice 
to  be  given  to  every  owner  whose  work  shall  be  carried  on  in  contravention 
of  this  act  of  the  commission  of  such  offence  as  soon  as  conveniently  may  be 
after  the  commission  thereof;  and  with  a  view  to  the  performance  of  that 
duty  be  or  any  sub-inspector  may  at  all  reasonable  times,  by  day  and  by 
night,  without  giving  previous  notice,  but  so  as  not  to  interrupt  the  process 
of  the  manufacture,  enter  upon  and  inspect  any  alkali  work,  and  examine 
into  the  efficiency  of  the  condensing  apparatus,  and  the  quantity  of  muriatic 
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acid  gas  condensed,  and  generally  in  all  matters  and  works  tending  to  show 
compliance  or  non-compliance  with  the  provisions  of  this  act.  And  the 
owner  of  such  works,  upon  demand  of  the  inspector,  shall  within  a  reasonable 
time  furnish  him  with  a  plan,  to  be  kept  secret  by  such  inspector,  of  those 
parts  of  such  works  in  which  the  decomposition  of  salt  or  other  process 
causing  the  evolution  of  muriatic  acid  gas  or  the  condensation  thereof  is 
carried  on. 

It  shall  be  lawful  for  the  inspector  or  any  sub-inspector  under  his  direc- 
tion, but  so  as  not  to  interfere  with  the  process  of  the  manufacture,  to  apply 
any  tests  or  make  anv  experimenu  he  may  think  proper  for  the  purpose  of 
ascertaining  the  efficiency  of  the  condensing  apparatus,  or  the  quantity  of 
g^  condensed ;  and  the  owner  or  agent  of  the  works  shall  be  deemed  to  be 
guilty  of  an  offence  against  this  act  unless  he  renders  to  the  said  inspector 
or  sub-inspector  all  necessary  facilities  for  their  entry,  examination,  and 
testing. 


10.  Salariet  of  itupectort. 


talties 


11.  Every  person  who  wilfully  obstructs  any  inspector  or  sub-inspector  General  penaltl 
in  the  execution  of  this  act,  and  every  owner  of  any  alkali  work  who  refuses  on  vioUtion  of 
or  neglects  to  afford  to  the  inspector  or  sub-inspector  the  facilities  neces-  ^'* 
sary  tor  making  any  entry,  inspection,  examination,  or  testing  under  this 

act,  or  who  neglects  or  wilfully  violates  any  provision  of  this  act,  for  the 
neglect  or  violation  of  which  no  other  penalty  is  by  this  act  imposed,  shall 
be  guilty  of  an  offence  within  the  meaning  of  this  act,  and  shall  for  every 
such  offence  incur  a  penalty  not  exceeding  ten  pounds. 

12.  Inspector  to  report  to  Parliament, 

18.  Power  qfottmert  to  make  special  rules. 

14.  The  following  regulations  shall  be  enacted  with  respect  to  the  recovery  Af  to  neoTeiy  of 
in  England  of  penalties  for  offences  other  than  offences  against  a  special  penaltiei  in 
rnlA.JL  -»  r  England  for  other 

'^"'®  •  than  oflFences 

Every  such  |>enalt^  shall  be  recovered  by  action  in  the  county  court  againet  a  •pedal 
having  jurisdiction  in  the  district  in  which  the  alkali  works  are  '^^* 
situate  in  respect  of  which  the  penalty  arises : 

The  action  shall  be  brought,  with  the  sanction  of  the  Board  of  Trade, 
by  the  inspector  appointed  under  this  act,  within  three  months  after 
the  commission  of  the  offence,  and  for  the  purposes  of  such  action 
the  penalty  shall  be  deemed  to  be  a  debt  due  to  such  inspector : 

The  plaintiff  in  any  action  for  a  penalty  under  this  act  shall  be  pre- 
sumed to  be  the  inspector  appointed  under  this  act,  until  the  contrary 
is  proved  by  the  defendant : 

The  court  may,  upon  the  application  of  either  party,  appoint  a  person 
to  take  down  in  writing  the  evidence  of  the  witnesses,  and  may  award 
to  that  person  such  compensation  as  the  court  thinks  just : 

The  amount  of  compensauon  awarded  by  the  judge  shall  be  deemed  to 
be  costs  in  the  cause  : 

If  either  party  in  any  action  for  a  penalty  under  this  act  feels  aggrieved 
by  the  decision  of  the  court  in  point  of  law,  or  on  the  merits,  or  in 
respect  of  the  admission  or  rejection  of  any  evidence,  he  may  appeal 
from  that  decision  to  any  of  the  superior  courts  of  common  law  at 
Westminster: 

The  appeal  shall  be  in  the  form  of  a  special  case  to  be  agreed  upon  by 
both  parties  or  their  attorneys ;  and  if  they  cannot  a^ee,  to  be  settled 
by  the  judge  of  the  county  court  upon  the  application  of  the  parties 
or  their  attorneys : 

The  court  of  appeal  may  draw  any  inferences  from  the  facts  stated  in 
the  case  that  a  jury  might  draw  from  facts  stated  by  witnesses: 
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Subject  to  the  provisioiif  of  thit  section,  all  the  enactmentSy  roles,  and 
orders  relating  to  proceedings  in  actions  in  county  courts,  and  to  eo- 
forcing  judgments  in  countr  courts,  and  appeals  fross  decisioiis  of 
the  county  court  judges,  and  to  the  conditions  of  such  appeals,  and 
to  the  power  of  the  superior  courts  on  such  appeals,  shall  apply  to 
an  action  for  a  penalty  under  tliis  act,  and  to  an  appeal  firom  such 
action,  in  the  same  manner  as  if  such  action  and  appeal  related  to  a 
matter  within  the  ordinary  jurivdiction  of  the  court: 
1 1  Vict.  c.  Uxl.  Widiin  the  city  of  London  and  the  liberties  thereof  the  sheriffs'  oourt, 

estsl>lished  by  a  local  act  passed  in  the  eleventh  yesr  of  the  reign  of 
her  present  Migesty,  chapter  seventy-one,  intituled  **An  Act  for  the 
more  easy  Recovery  of  Small  Debts  and  Demands  within  the  Citj 
of  London  and  the  Liberties  thereof,''  shall  be  deemed  to  be  tbe 
county  court  having  jnrisdictioB  in  the  ease. 

16  &  16.  Jt  to  recovery  rf penalties  in  Scotland  and  Ireland* 

Application  of  17.  All  penalties  recovered  under  this  act,  except  in  respect  of  offences 

ponaltlM.  against  a  special  rule,  shall  be  paid  into  the  receipt   of  her  Majesty's 

exchequer  m  such  manner  as  the  Commissioners  of  the  Trsasory  mmj 

determine. 

18.  At  to  recovery  qf  penaiiiee  for  ^ffeneet  againtt  tpedai  rmiet  wtade  Ay 


19.  This  act  shall  continue  in  force  to  the  first  day  of  July,  One  thoiKaod 
eight  hundred  and  sixty-eight,  and  no  longer. 
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ORDER  IN  COUNCIL. 


COMMON  LAW  PROCEDUBE  ACT,  1854. 

At  tbe  Court  at  Windsor,  the  18th  day  of  November,  1867. 

PRESENT: 

The  Queen's  most  Escellent  Mi^esty  in  CoanciL 

Whereas  by  "The  Common  Law  Procedure  Act,  1854,**  it  is  enacted  that 
it  shall  be  lawful  for  her  Migesty,  from  time  to  time,  by  an  order  in  council, 
to  direct  that  all  or  any  part  of  the  provisions  of  the  said  act  shall  apply 
to  all  or  any  court  or  courts  of  record  in  England  and  Wales,  and  that 
within  one  month  after  such  order  shall  have  been  made  and  published  in 
the  "  London  Gazette  *'  such  provision  shall  extend  and  apply  in  manner 
directed  by  such  order,  and  that  any  such  order  may  be,  in  like  manner, 
from  time  to  time  annulled ;  and  that  in  and  by  such  order  her  Migesty  may 
direct  by  whom  any  powers  or  duties  incident  to  the  provisions  applied 
under  the  said  act  shall  and  may  be  exercised  with  respect  to  matters  in 
such  court  or  courts,  and  may  make  any  orders  or  regulations  which  may  be 
deemed  requisite  for  carrying  into  operation  in  such  court  or  courts  the 
provisions  so  applied : 

And  whereas  it  has  seemed  fit  to  her  Majesty,  by  and  with  the  advice  of 
her  privy  council,  that  certain  of  the  provisions  of  the  said  act  should  be 
extended  and  applied  to  all  the  courts  of  record  established  under  Uie  proi. 
visions  of  "The  County  Courts  Act,  1846,"  and  also  to  the  city  of  London 
court  of  record  as  constituted  by  **  The  County  Courts  Act,  1867 :" 

Now,  therefore,  her  Mijesty,  by  and  with  the  advice  aforesaid,  is  pleased 
to  order,  and  it  is  hereby  ordered,  that  the  provisions  contained  in  sections 
fifty,  fifty-one,  fifty-two^  fifty-three,  fifty-four,  sixty,  sixty-one,  sixty-two, 
sixty-three,  sixty-four,  sixty-five,  sixty-six,  sixty-seven,  eighty-three, 
eighty- four,  eighty-five,  and  eighty-six  of  "The  Common  Law^ Procedure 
Act,  1854,"  shall  apply  to  tbe  said  courts  of  record. 

And  her  Msjesty  is  further  pleased,  by  and  with  the  advice  aforesaid,  to 
direct  diat  the  powers  and  duties  incident  to  the  above-mentioned  pro- 
visions of  **  The  Common  Law  Procedure  Act,  1854,"  with  respect  to  matters 
in  the  said  courts  of  record,  shall  and  may  be  exercised  by  the  judges  of  the 
Said  courts  respectively,  or  their  respective  deputies,  and  to  order  that  the 
statutes,  rules  of  practice,  orders,  and  forms  in  force  and  used  in  the  said 
courts  of  record  shall  be  ado])ted  with  reference  to  proceedings  bad  in  such 
courts  under  the  above-mentioned  provisions  of  "The  Common  Law  Pro- 
cedure Act|  1854,"  so  fiu*  as  the  same  are  applicable,  mutatis  mutandis. 

(Signed)       Arthur  Helps. 
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[17  ^  18  Ficl. 


COMMON  LAW  PROCEDUEE,  1854. 


17  &  18  VICT.  CAP.  125. 

coMMov  LAW     An  Act  far  the  further  Amendment  of  the  Procetty  PracHee, 

1854.       '  and  Mode  of  Pleading  in  and  enlarging  the  Jurisdiction 

of  the  Superior  Courts  of  Common  Law  at  JVestminstery 

and  of  the  Superior  Courts  of  Common  Law  of  the 

Counties  Palatine  of  Laticaster  and  Durham. 

[\2th  August,  1854.] 

Power  to  «4J<mrn       XIX.  It  sbaU  be  lawful  for  the  court  or  judge,  at  the  trial  of  any  cauae, 
^'^  where  they  or  he  may  deem  it  right  for  the  purposes  of  justice,  to  order  an 

adjournment  for  such  time,  and  subject  to  such  terms  and  conditions,  as  to 

costs  and  otherwise,  as  they  or  he  may  think  fit 

XX.  If  any  person  called  as  a  witness,  or  required  or  desiring  to  make 
an  affidavit  or  deposition,  shall  refuse  or  be  unwilling  firom  alleged  coo- 
scientious  motives  to  be  sworn,  it  shall  be  lawful  for  the  court  or  judge 
or  other  presiding  officer,  or  person  qualified  to  take  affidavits  or  depo- 
sitions, upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit 
such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn  aflkma- 
tion  or  declaration  in  the  words  following ;  videlieet, 

"  I,  A.  B^  do  solemnly,  sincerely,  and  trul^  affirm  and  declare,  that  the 
**  taking  of  any  oath  is,  according  to  my  religious  belief,  unlawful ;  and  I 
**  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,  Stc.** 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same  force 
and  effect  as  if  such  person  had  taken  an  oath  in  the  usual  form. 

Penom  making  a  XXI.  If  any  person  making  such  solemn  affirmation  or  declaration 
fUse  afflnnatioii  g\^^\\  wilfully,  falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing, 
which,  if  the  same  had  been  sworn  in  the  usual  form,  would  have  amount^ 
to  wilful  and  corrupt  peijury,  every  such  person  so  offending  shall  incur 
the  same  penalties  as  bv  the  laws  and  statutes  of  this  kingdom  are  or 
may  be  enacted  or  provided  against  persons  convicted  of  wilful  and  cor« 
rupt  peijury. 


Afllnnatkm  In- 
itead  of  oath  in 
certain  csMt. 


to  be  lubject  to 
the  lame  pontth- 
ment  as  for  per- 
jury. 


How  far  a  party  XXII.  A  party  producing  a  witness  shall  not  be  allowed  to  impeach 
*"*'  ^Sm^  ****  ^*'  ^"^^^  ^Y  general  evidence  of  bad  character,  but  he  may,  in  case  the 
ownwitneti.  witness  shall  m  the  opinion  of  the  judge  prove  adverse,  contradict  him 

by  other  evidence,  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony;  but  be- 
fore such  last-mentioned  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  be 
has  made  such  statement 
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XXIII.  If  a  witness,  upon  cross-examination  as  to  a  former  statement  Proof  of  contra- 
made  by  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent  ^^^^P^^T^rmm 
with  his  present  testimony,  does  not  distinctly  admit  that  he  has  made  ^fij^est. 

such  statement,  proof  may  be  given  that  he  did  in  fact  make  it;  but 
before  such  proof  can  be  given,  the  circumstances  of  the  supposed  state- 
ment, sufficient  to  designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  net  he  has  made  such 
statement. 

XXIV.  A  witness  may  be  cross-examined  as  to  previous  statements  Crow-examlna- 
made  by  him  in  writing,  or  reduced  into  writing,  relative  to  the  subject-  tlonMtoprevioui 
matter  of  the  cause  without  such  writing  being  shown  to  him;   but  if  it  t^tiuf."^ 

is  intended  to  contradict  such  witness  by  the  writing,  his  attention  must, 
before  such  contradictory  proof  can  be  given,  be  called  to  those  parts  of 
the  writing  which  are  to  be  used  for  the  purpose  of  so  contradicting 
him:  provided  always,  that  it  shall  be  competent  for  the  judge  at  any 
time  during  the  trial,  to  require  the  production  of  the  writing  for  his 
inspection,  and  he  may  thereupon  make  such  use  of  it  for  the  purposes 
of  the  trial  as  he  shall  think  fit. 

XXV.  A  witness  in  anv  cause  may  be  questioned  as  to  whether  he  has  Proof  of  previous 
been  convicted  of  any  felony  or  misdemeanor,  and,  upon  being  so  ques-  convlcUon  of  a 
tioned,  if  he  either  denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful  SJjj^'"**^ 

for  the  opposite  party  to  prove  such  conviction ;  and  a  certificate  containing 
the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indictment 
and  conviction  for  such  offence,  purporting  to  be  signed  by  the  clerk  of  the 
court  or  other  officer  having  the  custody  of  the  records  of  the  court  where 
the  offender  was  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  (for 
which  certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded  or 
taken,)  shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient  evidence 
of  the  said  conviction,  without  proof  of  the  signature  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 

XXVI.  It  shall  not  be  necessary  to  prove  b^  the  attesting  witness  anv  Attastinswitneii 
instrument  to  the  validity  of  which  attestation  is  not  requisite;  and  such  n«ed not l>e called, 
instrument  may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  S^,*  *°  certain 
no  attesting  witness  thereto. 

XXVII.  Comparison  of  a  disputed  writing  with  any  writing  proved  to  Comparison  of 
the  satisfaction  of  the  Judge  to  be  genuine  shall  be  permitted  to  be  made  by  di»Pttted  writing, 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  respecting  the 

same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  the  genuine- 
ness, or  otherwise,  of  the  writing  in  dispute. 

XXVIII.  Upon  the  production  of  any  document  as  evidence  at  the  trial  Provision  for 
of  any  cause,  it  shall  be  the  duty  of  the  officer  of  the  court  whose  duty  it  is  ttamping  docu- 
to  read  such  document  to  call  the  attention  of  the  judge  to  any  omission  or  nwn"**  the  trial, 
insufficiency  of  the  stamp;  and  the  document,  if  unstamped,  or  not  suffi- 
ciently stamped,  shall  not  be  received  in  evidence  until  the  whole  or  (as  the 

case  may  be)  the  deficiency  of  the  stamp  duty,  and  the  penalty  required  by 
statute,  together  with  the  additional  penalty  of  one  pound,  shall  have  been 
paid. 

XXIX.  Such  officer  of  the  court  shall,  upon  payment  to  him  of  the  whole  Officer  of  the 
or  (as  the  case  may  be)  of  the  deficiency  of  the  stamp  duty  payable  upon  or  JJ^^  *®  recelTc 
in  respect  of  such  document,  and  of  the  penalty  required  by  statute,  and  of  penaii^f  *^ 
the  additional  penalty  of  one  pound,  give  a  receipt  for  the  amount  of  the 

duty  or  deficiency  which  the  judge  shall  determine  to  be  payable,  and  also 
of  the  penalty,  and  thereupon  such  document  shall  be  admissible  in  evi- 
dence, saving  all  just  exceptions  on  other  grounds;  and  an  entry  of  the  fact 
P.N.  3  D 
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No  document 
under  this  act  to 
require  a  stamp. 

No  new  trial  for 
ruling  as  to 
stamp. 


of  such  payment  and  of  the  amount  thereof  shall  be  made  in  a  book  kept  bj 
such  officer ;  and  such  officer  shall,  at  the  end  of  each  sittings  or  assizes  {ja 
the  case  may  be),  duly  make  a  return  to  the  commissioners  of  the  inland 
revenue  of  the  moneys,  if  any,  which  he  has  so  received  by  way  of  duty  or 
penalty,  distinguishing  between  such  moneys,  and  stating  the  name  of  the 
cause  and  of  the  parties  from  whom  he  received  such  moneys,  and  the  date, 
if  any,  and  description  of  the  document  for  the  purpose  of  identifying  the 
same;  and  he  shall  pay  over  the  said  moneys  to  the  receiver-general  of  the 
inland  revenue,  or  to  such  person  as  the  said  commissioners  shall  appoint  or 
authorize  to  receive  the  same ;  and  in  case  such  officer  shall  nieglect  or 
refuse  to  furnish  such  account,  or  to  pay  over  any  of  the  moneys  so  received 
by  him  as  aforesaid,  he  shall  be  liable  to  be  proceeded  against  in  the  man- 
ner directed  by  the  eighth  section  of  an  act  passed  in  the  session  of  parlia- 
ment holden  in  the  thirteenth  and  fourteenth  years  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  to  repeal  certain  Stamp  Duties,  and  to 
grant  others  in  lieu  thereof,  and  to  amend  the  Laws  relating  to  the  Stamp 
Duties;"  and  the  said  commissioners  shall,  upon  request,  and  production  of 
the  receipt  hereinbefore  mentioned,  cause  such  documents  to  be  stamped 
with  the  proper  stamp  or  stamps  in  respect  of  the  sums  so  paid  as  anre- 
said :  provided  always,  that  the  aforesaid  enactment  shall  not  extend  to  any 
document  which  cannot  now  be  stamped  after  the  execution  thereof  on  pay- 
ment of  the  duty  and  a  penalty. 

XXX.  No  document  made  or  required  under  the  proviuoos  of  tbii  aet 
shall  be  liable  to  any  stamp  duty, 

XXX  I.  No  new  trial  shall  be  granted  by  reason  of  the  mliiig  of  any  judge 
that  the  stamp  upon  any  document  is  sufficient,  or  that  &e  document  does 
not  require  a  stamp. 


Discovery  of  L.  Upon  the  application  of  either  party  to  any  cause  or  other  ciyil  pro- 

documenu.  ceedin^  in  any  of  the  superior  courts,  upon  an  affidavit  by  such  party  of 

his  belief  that  any  document,  to  the  production  of  which  he  is  entitled  for 
the  purpose  of  discovery  or  otherwise,  is  in  the  possession  or  power  of  the 
opposite  party,  it  shall  be  lawful  for  the  court  or  judge  to  order  that  the 
party  against  whom  such  application  is  made,  or  if  such  party  is  a  body 
corporate  that  some  officer  to  be  named  of  such  body  corporate,  shall  answer 
on  affidavit,  stating  what  documents  he  or  they  has  or  nave  in  his  or  their 
possession  or  power  relating  to  the  matters  in  dispute,  or  what  he  knows  as 
to  the  custody  they  or  any  of  them  are  in,  and  whether  he  or  they  objects 
or  object  (and  if  so,  on  what  grounds)  to  the  production  of  such  as  are  in 
his  or  their  possession  or  power ;  and  upon  such  affidavit  being  made  ttie 
court  or  judge  may  make  such  further  order  thereon  as  shall  be  just. 

Power  to  deliver  LI.  In  all  causes  in  any  of  die  superior  courts,  by  order  of  the  court  or  a 
written  Interroga-  judge,  the  plaintiff  may,  with  the  declaration,  and  the  defendant  may  with 
Dart?  ^  ^PP**'**  the  plea,  or  either  of  them  by  leave  of  the  court  or  a  judge  may,  at  any 
other  time,  deliver  to  the  opposite  party  or  his  attorney  (provided  such 
party,  if  not  a  body  corporate,  would  be  liable  to  be  called  and  examined 
as  a  witness  upon  such  matter)  interrogatories  in  writing  upon  any  matter 
as  to  which  discovery  may  be  sought,  and  require  such  party,  or  in  the  case 
of  a  body  corporate  any  of  the  officers  of  such  body  corporate,  within  ten 
days  to  answer  the  questions  in  writing  by  affidavit,  to  be  sworn  and  filed 
in  the  ordinary  way ;  and  any  party  or  officer  omitting,  without  just  cause, 
sufficiently  to  answer  all  questions  as  to  which  a  discovery  may  be  sought 
within  the  above  time,  or  such  extended  time  as  the  court  or  a  judge  shall 
allow,  shall  be  deemed  to  have  committed  a  contempt  of  the  court,  and  shall 
be  liable  to  be  proceeded  against  accordingly. 


party. 


Affidavits  by 
^rpropoeingto 


LI  I.  The  applicatioD  for  sudi  order  shall  be  made  upon  an  affidarit  of 
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the  party  proposing  to  interrogate,  and  his  attorney  or  agent,  or,  in  the  case  interrogate,  and 
of  a  body  corporate,  of  their  attorney  or  agent,  stating  that  the  deponents  or  ^  attorney, 
deponent  believe  or  believes  that  the  party  proposing  to  interrogate,  whether 
plaintiff  or  defendant,  will  derive  material  benefit  in  the  cause  from  the 
discovery  which  he  seeks,  that  there  is  a  good  cause  of  action  or  defence 
upon  the  merits,  and,  if  the  application  be  made  on  the  part  of  the  de- 
fendant, that  the  discovery  is  not  sought  for  the  purpose  of  delay ;  provided 
tbat  where  it  shall  happen  from  unavoidable  circumstances  that  the  plaintiff 
or  defendant  cannot  join  in  such  affidavit,  the  court  or  judge  may,  if  they 
or  be  think  fit»  upon  affidavit  of  such  circumstances  by  which  the  party  is 
prevented  from  so  joining  therein,  allow  and  order  that  the  interrogatories 
may  be  delivered  without  sudi  affidavit. 

LI  1 1.  In  case  of  omission,  without  just  cause,  to  answer  sufficiently  such  Oral  examination 
written  interrogatories,  it  shall  be  lawful  for  the  court  or  a  judge,  at  their  or  of  parties,  when 
his  discretion,  to  direct  an  oral  examination  of  the  interrogated  party,  as  to  *^  **®  allowed, 
such  points  as  they  or  he  may  direct,  before  a  judge  or  master;  and  the 
court  or  judge  may  by  such  rule  or  order,  or  any  subsequent  rule  or  order, 
command  the  attendance  of  such  party  or  parties  before  the  person  appointed 
to  take  such  examination,  for  the  purpose  of  being  orally  examined  as  afore- 
said, or  the  production  of  any  writings  or  other  documents  to  be  mentioned 
in  sach  rule  or  order,  and  may  impose  therein  such  terms  as  to  such  exami- 
nation, and  the  costs  of  the  application,  and  of  the  proceedings  thereon,  and 
otherwise,  as  to  such  court  or  judge  shall  seem  just 

LIV.  Such  rule  or  order  shall  have  the  same  force  and  effect,  and  may  Proceedings  upon 
be  proceeded  upon  in  like  manner,  as  an  order  made  under  the  said  herein-  >uch  rule  or 
before  mentioned  act  passed  in  the  first  year  of  the  reign  of  his  late  Mcgesty  °      ' 
king  William  the  Fourth. 

LX.  It  shall  be  lawful  for  any  creditor  who  has  obtained  a  judgment  in  Ezaminatton  of 
any  of  the  superior  courts  to  apply  to  the  court  or  a  judge  for  a  rule  or  order  ^"*l^*jL**5^e**Jo 
that  the  judgment  debtor  should  be  orally  examined  as  to  any  and  what  ^{^^  ^        ^^ 
debts  are  owing  to  him  before  a  master  of  the  court,  or  such  other  person  as 
tbe  court  or  judge  shall  appoint ;  and  the  court  or  judge  may  make  such 
rule  or  order  for  the  examination  of  such  judgment  debtor,  and  for  the  pro- 
duction of  any  books  or  documents,  and  the  examination  shall  be  conducted, 
in  the  same  manner,  as  in  the  case  of  an  oral  examination  of  an  opposite 
party  before  a  roaster  under  this  act. 

LXI.  It  shall  be  lawful  for  a  judge,  upon  the  e*  partt  application  of  such  Jndgomay  order 
judgment  creditor,  either  before  or  after  such  oral  examination,  and  upon  an  lutachment  of 
affidavit  by  himself  or  his  attorney  stating  that  judgment  has  been  recovered,  "'""• 
and  that  it  is  still  unsatified,  and  to  what  amount,  and  that  any  other  person 
is  indebted  to  the  judgment  debtor,  and  is  within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing  from  such  third  person  (hereinafter  called 
the  garnishee)  to  the  judgment  debtor  shall  be  attached  to  answer  the  judg* 
meot  debt;  and  by  the  same  or  any  subsequent  order  it  may  be  ordered  that 
tbe  garnishee  shall  appear  before  the  judge  or  a  master  of  the  court,  as  such 
judge  shall  appoint,  to  show  cause  why  he  should  not  pay  the  judgment 
creditor  the  debt  due  from  him  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

LXII.  Service  of  an  order  that  debts  due  or  accruing  to  the  judgment  order  for  attach- 
debtor  shall  be  attached,  or  notice  thereof  to  the  garnishee,  in  such  manner  ment  to  bind 
sw  the  judge  shall  direct  shall  bind  such  debts  in  his  hands.  ^tbx», 

LXYIII.  If  the  garnishee  does  not  forthwith  pay  into  court  the  amount  Proeeedlngt  to 
due  from  him  to  the  judgment  debtor,  or  an  amount  equal  to  the  judgment  l«vy  amount  due 
debt,  and  does  not  dispute  the  debt  due  or  claimed  to  be  due  from  him  to  the  IJSJiSJS  dJbfor  ** 

3  d2 
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judgment  debtor,  or  if  he  does  not  appear  apon  summons,  then  the  judge 
may  order  execution  to  issue,  and  it  may  be  sued  forth  accordingly,  without 
any  previous  writ  or  process,  to  levy  the  amount  due  from  such  garnishee 
towards  satisfaction  of  the  judgment  debt. 

Judge  rosy  allow  LXIV.  If  the  garnishee  disputes  his  liability,  the  judge,  instead  of  making 
to  i^e  garnUhee!'  ■"  order  that  execution  shall  issue,  may  order  that  the  judgment  creditor 
shall  be  at  liberty  to  proceed  against  the  garnishee  by  writ,  calling  upon 
him  to  show  cause  why  there  should  not  be  execution  against  him  for  the 
alleged  debt,  or  for  the  amount  due  to  the  judgment  debtor,  if  less  than  the 
judgment  debt,  and  for  costs  of  suit;  and  the  proceedings  upon  such  suit 
shall  be  the  same,  as  nearly  as  may  be,  as  upon  a  writ  of  revivor  issued 
under  **The  Common  Law  Procedure  Act,  1852." 

LX  V.  Payment  made  by  or  execution  levied  upon  the  garnishee  under  any 
such  proceeding  as  aforesaid  shall  be  a  valid  discharge  to  him  as  agmiost 
the  judgment  debtor  to  the  amount  paid  or  levied,  although  such  proceeding 
may  be  set  aside  or  the  judgment  reversed. 

LXVI.  In  each  of  the  superior  courts  there  shall  be  kept  at  the  master's 
office  a  debt  attachment  book,  and  in  such  book  entries  shall  be  made  af 
the  attachment  and  proceedings  thereon,  with  names,  dates,  and  statements 
of  the  amount  recovered,  and  otherwise ;  and  the  mode  of  keeping  sudi 
books  shall  be  the  same  in  all  the  courts ;  and  copies  of  any  entries  made 
therein  may  be  taken  by  any  person,  upon  application  to  any  master. 

LXVII.  The  costs  of  any  application  for  an  attachment  of  debt  under  this 
act,  and  of  any  proceedings  arising  from  or  incidental  to  such  application, 
shall  be  in  the  discretion  of  the  court  or  a  judge. 

LXXXIII.  It  shall  be  lawful  for  the  defendant  or  plaintiff  in  replevin 
in  any  cause  in  any  of  the  superior  courts  in  which,  if  judgment  were  ob- 
tained, he  would  be  entitled  to  relief  against  such  judgment  on  equitable 
grounds,  to  plead  the  facts  which  entitle  him  to  such  relief  by  way  of  de- 
fence, and  the  said  courts  are  hereby  empowered  to  receive  such  defence 
by  way  of  plea  ;  provided  that  such  plea  shall  begin  with  the  words  '*  for 
defence  on  equitable  grounds,"  or  words  to  the  like  effect. 

Equitable  defence       LXXXIV.  Any  such  matter  which,  if  it  arose  before  or  during  the  time 
after  judgment,      for  pleading,  would  be  an  answer  to  the  action  by  way  of  plea,  may,  if  it  ariae 

after  the  lapse  of  the  period  during  which  it  could  be  pleaded,  be  set  up  by 

way  of  audiU  quereld, 

LXXXV.  The  plaintiff  may  reply,  in  answer  to  any  plea  of  the  defend- 
ant, facts  which  avoid  such  plea  upon  equitable  grounds ;  provided  that 
such  replication  shall  begin  with  the  words  "  for  replication  on  equitable 
grounds,"  or  words  to  the  like  effect 

LXXXVI.  Provided  always,  that  in  case  it  shall  appear  to  tlie  court 
or  any  judge  thereof  that  any  such  equitable  plea  or  equitable  replication 
cannot  be  dealt  with  by  a  court  of  law  so  as  to  do  justice  between  the  par- 
ties, it  shall  be  lawful  for  such  court  or  judge  to  order  the  same  to  be 
struck  out  on  such  terms  as  to  costs  and  otherwise  as  to  such  court  or  judge 
may  seem  reasonable. 

LXXXIX.  Any  person  who  shall,  upon  any  examination  upon  oath  or 
affirmation,  or  in  any  affidavit  in  proceedings  under  this  act,  wilfully  and 
comiptlv  give  false  evidence,  or  wilfully  and  corruptly  swear  or  affirm  any- 
thing which  shied]  be  false,  being  convicted  thereof,  shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  perjury. 
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cm.  The  enactments  contained  in  sections  nineteen,  twenty,  twenty-  Enactmenrs  in 
one,  twenty-two,  twenty>three,  twenty-four,  twenty-five,  twenty-six,  twenty-  ■'•  j''  'o  ^^  »<> 
seven,  and  twenty-eight,  twenty- nine,  thirty,  thirty-one,  and  thirty- two  of  Jjin  cour7of^ 
this  act  shall  apply  and  extend  to  every  court  of  civil  judicature  in  England  judicature  in 
and  Ireland.  England  and  Ire- 

land. 

CV.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  an  order  in  Her  Majesty  may 
council,  to  direct  that  all  or  any  part  of  the  nrovisions  of  this  act,  or  of  the  ^J"^^*  ***  °J  P*""* 
rules  .to  be  made  in  pursuance  thereof,  shaJl  apply  to  all  or  any  court  or  |^„^  to*My  court 
courts  of  record  in  England  and  Wales,  and  within  one  month  after  such  of  record, 
order  shall  have  been  made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply  in  manner  directed  by 
such  order,  and  any  such  order  may  be  in  like  manner  from  time  to  time 
altered  and  annulled ;  and  in  and  by  any  such  order  her  Majesty  may  direct 
by  whom  any  powers  or  duties  incident  to  the  provisions  applied  under  this 
act,  or  the  Common  Law  Procedure  Act,  1852,  shall  and  may  be  exercised 
with  respect  to  matters  in  such  court  or  courts,  and  may  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for  carrying  into  operation  in 
such  court  or  courts  the  provisions  so  applied. 

CVI.  In  citing  this  act  in  any  instrument,  document,  or  proceeding  it  Short  title  of 
shall  be  sufficient  to  use  the  expression  <*  The  Common  Law  Procedure  ^'* 
Act,  1854." 
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CUSTOMS  CONSOLIDATION,  1853. 
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superior  tribunal. 


16  &  17  VICT.  CAP.  107. 

An  Act  to  amend  and  consolidate  the  Laws  reUxting  to  the 
Customs  of  the  United  Kingdom  and  of  the  Isle  of  MaUy 
and  certain  Laws  relating  to  Trade  and  Navigation  and 
the  British  Possessions.  [20th  August^  1853.J 

As  to  the  course  of  Procedtire  for  recovering  penalties  and  eolbrcii^ 
forfeitures  under  this  or  any  other  act  relating  to  the  customs : 

CCLXIII.  In  all  suits  or  proceedings  at  the  suit  of  the  crown  for  the 
recovery  of  any  duty  or  penalty,  or  the  enforcement  of  any  forfeiture  under 
this  or  any  act  relating  to  the  customs,  the  parties  thereto  shall  he  entitled 
to  recover  costs  against  each  other  in  the  same  manner  as  if  such  suits  or 
proceedings  were  conducted  and  had  between  subject  and  subject,  and  the 
like  amendments  may  be  made  in  all  such  proceedings  by  the  judge  or  court 
as  may  now  be  made  in  civil  actions ;  and  all  duties,  penalties,  and  forfeitures 
incurred  under  or  imposed  by  this  or  any  other  act  relating  to  the  customs, 
and  the  liability  to  forfeiture  of  any  goods  seized  under  the  authority  thereof, 
shall  and  may,  except  as  is  hereinafter  provided,  be  sued  for,  prosecuted, 
determined,  and  recovered  by  action  of  debt,  information,  or  other  appro- 
priate proceeding  in  the  superior  courts  of  common  law  at  Westminster, 
Dublin,  or  Edinburgh,  or  in  the  royal  courts  of  the  islands  of  Guernsey, 
Jersey,  Aldemey,  Sark  or  Man  in  the  name  of  the  attorneys- general  for 
England  or  Ireland  respectively,  or  of  the  lord  advocate  of  Scotland,  or  of 
some  officer  of  customs  or  excise,  and  for  the  recovery  or  enforcement  of  any 
penalty  or  forfeiture,  by  information  in  the  name  of  some  officer  of  customs 
or  excise,  before  one  or  more  justice  or  justices  in  the  United  Kingdom,  or 
before  any  governor,  deputy  governor,  or  deemster  or  other  magistrate  in 
the  Isle  of  Man  and  the  Channel  Islands:  Provided  always,  that  where  any 
goods  shall  have  been  seized  in  the  United  Kingdom,  with  regard  to  which 
the  amount  of  duties  or  penalties  claimed  by  the  crown  shall  not  exceed  the 
sum  of  one  hundred  pounds,  such  seizure  or  penalties  shall  not  be  sued  for 
or  enforced  in  any  of  the  said  superior  couru,  but  by  information  before  any 
one  or  more  justice  or  justices,  governor,  deputy  governor,  deemster  or 
other  magistrate  as  aforesaid,  or  by  information,  suit,  or  other  appropriate 
proceeding  in  the  county  courts,  if  in  England,  the  assistant  barristers 
courts,  if  in  Ireland,  and  the  sheriffs  courts,  if  in  Scotland,  for  which  pur- 
poses the  said  courts  respectively  shall  have  jurisdiction  in  such  cases  to 
the  extent  of  one  hundred  pounds,  with  power  to  enforce  or  mitigate  any 
penalty  sought  to  be  recovered,  unless  upon  consideration  of  the  facts  and 
circumstances  of,  or  the  questions  of  law  involved  in,  any  case  so  excepted 
from  the  jurisdiction  of  the  superior  courts  of  common  law,  it  shall  appear 
to  the  commissioners  of  customs  desirable  that  such  case  should  be  tried  in 
a  superior  court ;  in  which  case  the  said  commissioners  shall  certify  their 
opinion  that  it  is  a  proper  case  to  be  tried  in  the  said  superior  courts  to  the 
commissioners  of  the  treasury,  who  may  thereupon  make  and  issue  an  order 
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to  the  said  commissioners  of  customs,  authorizing  them  to  bring  such  case 
in  such  superior  court,  and  the  purport  of  such  order  shall  be  endorsed  on 
any  process  to  be  issued  out  of  such  court  in  such  case  at  the  suit  or  prose- 
cution of  the  crown  in  the  words  following :  *'  By  order  of  the  commissioners 
of  her  Majesty's  treasury,  this  case  appearing  to  them  to  be  a  fit  case  to  be 
tried  in  her  M^esty's  court  of  exchequer/'  and  the  same  shall  confer  juris- 
diction on  such  superior  court  to  try  such  case. 

CCCXVIII.  Any  party  complaining  of  any  illegal  seizure  of  any  boat,  Actiom  for  Ule- 
▼essel,  or  goods  may,  after  service  of  the  notice  in  writing  to  the  effect,  and  fral  seizures  may 
within  the  time  hereinbefore  provided  in  respect  to  the  bringing  of  any  ^^^^  ^  county 
action  or  actions  in  the  superior  court  of  common  law,  and  in  case  no  such 
amends  as  hereinbefore  provided  shall  have  been  tendered,  proceed  against 
the  officer  by  whom  such  seizure  shall  have  been  made  by  plaint  in  the 
county  courts  in  England,  or  by  civil  bill  in  the  assistant  barrister's  court 
in  Ireland,  or  by  summons  in  the  sheriff's  courts  in  Scotland :  Provided 
always,  that  the  sum  claimed  for  damages  by  the  party  so  complaining  shall 
not  exceed  the  amount  to  which  the  jurisdiction  of  the  said  courts  respec- 
tively is  limited, 

CCCXIX.  In  the  event  of  any  party  so  complaining  as  aforesaid  resorting  Venue  confined  to 
for  redress  to  the  county  courts  in  England,  the  action  shall  be  brought  fJjtoa'ariswT 
within  the  district  where  the  cause  of  action  shall  have  arisen,  and  the  pro  • 
ceedings  and  conduct  of  the  suit  shall  be  regulated  as  nearly  as  the  circum- 
stances of  the  case  shall  allow  in  conformity  with  the  provisions  of  the  acts 
and  orders  which  govern  the  procedure  and  practice  of  the  said  courts;  and 
such  right  of  appeal  shall  be  allowed  to  the  parties  as  is  provided  by  the 
county  courts  acts  in  other  actions  now  triable  by  such  courts :  Provided 
always,  that  in  every  such  suit  or  plaint  the  county  court  judge  shall  hear 
and  determine  such  case  without  the  assistance  of  a  jury,  and  that  no  order 
for  the  trial  thereof  by  a  jury  shall  be  made  by  any  county  court  judge, 
except  upon  the  written  consent  of  the  plaintiff  and  defendant. 

CCCXXIII.  Any  person  appointed  to  be  solicitor  or  assistant  solicitor  of  Solicitors,  clerks 
her  Majesty's  customs,  or  any  clerk  duly  appointed  to  ace  on  his  behalf  or  ^^^  offloers  of 
under  his  or  their  directions,  shall  and  may  in  any  case  relating  to  the  conduct  cases, 
customs,  or  under  the  direction  of  the  commissioners  of  her  Majesty's 
treasury  or  customs,  act  as  counsel,  solicitor,  attorney  at  law,  advocate,  or 
writer  to  the  signet  in  the  prosecution,  conduct,  or  defence  of  any  such  case 
in  any  court,  jurisdiction,  or  place  in  which  such  case  may  be  instituted,  and 
any  such  solicitor,  assistant  solicitor,  or  clerk,  and  any  officer  or  officers  of 
customs,  under  the  order  and  directions  of  the  commissioners  of  customs, 
may  prosecute,  defend,  or  conduct  any  proceeding  before  any  magistrate 
or  magistrates,  justices  or  justice  of  the  peace,  in  any  matter  relating  to  the 
customs,  to  be  heard  or  determined  by  him  or  them. 
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Appendix, 


[18  ^  19  VkL 


STANNARY  COURT  AMENDMENT,  1855. 


•TAllVAmT 
COOBT  AMCIID- 
M£KT  ACT,  1655. 


18  &  19  VICT,  CAP.  32. 

An  Act  to  amend  and  extend  the  Jurisdiction  of  the  Stannary 
Court.  [15M  June,  1855.] 

Infcrpreutkm  of        IL  The  words  "  mine  "  and  ** mineral "  and  "  miner,"  when  used  in  this 

^'°^**  act,  or  in  any  pleading,  process,  or  proceedings  in  the  said  court,  shali, 

unless  otherwise  explained  or  qualified,  be  respectively  presumed  and  taken 

to  mean  a  metallic  mine  or  mineral  within  the  jurisdiction  of  the  said  court, 

and  a  miner  in  some  mine,  work,  or  adventure  within  the  same  jurisdictioii, 

and  having  privilege  to  sue  or  be  sued  in  the  said  court;  and  the  words 

*'  county  court  **  shall  in  this  act  mean  any  court  established  under  the  pro- 

9  ft  10  Vict.  e.  95,  visions  of  the  act  passed  in  the  session  of  parliament  holden  in  the  ninth 

and  15  Vict.  c.77.  n^d  ^enth  years  of  the  reign  of  her  present  majesty,  chapter  ninety-five,  and 

also  the  court  held  under  the  provisions  of  **  The  London  (City)  Small 

Debts  Extension  Act,  1852." 


Berrice  of  pro- 
cess out  of 

stannaries. 


As  to  execntloD 
of  Judgments  and 
decrees  of  the 
court  of  the  vic»- 
warden. 

"Where  such  Judg- 
ments cannot  be 
conveniently  en- 
forced, superior 
courts  may  i«sue 
process  for  reco- 
very of  amounts 
due  on  the  same. 


Yin.  Where  service  of  notices,  orders,  summonses,  warrants,  or  other 
process  in  causes  pending  in  the  vice-warden's  court  may,  under  this  act  or 
otherwise,  lawfully  be  made  in  a  place  out  of  the  jurisdiction  of  the^  said 
court,  it  shall  be  lawful  for  the  said  court,  or  for  parties  to  suits  therein,  to 
send  the  same  to  the  high  bailiff  of  the  county  court  in  the  district  of  which 
such  place  may  be,  together  with  the  lawful  fees  payable  in  like  cases  fer 
service  of  similar  process  in  the  county  court,  and  thereupon  the  high 
bailiff  shall  serve  or  cause  to  be  served  the  same,  as  if  it  had  been  issued 
out  of  a  county  court,  and  such  service  shall  or  may  be  proved  as  in  case  of 
county  court  process. 

With  respect  to  the  execution  of  judgments  and  decrees  of  the  court  of 
die  vice-warden,  be  it  enacted  as  follows : 

IX.  In  actions  commenced  therein  on  the  common  law  side  of  the  court, 
where  judgment  shall  have  been  duly  recovered  in  a  cause  whereof  die  said 
court  has  cognizance,  but  which  cannot  be  conveniently  or  effectually  en- 
forced by  the  ordinary  process  of  that  court  within  the  jurisdicdon  thereof* 
it  shall  be  lawful  for  any  one  of  the  superior  courts  of  common  law  at 
Westminster,  or  for  any  judge  thereof,  upon  applicadon  of  the  party  entitled 
to  the  benefit  of  such  judgment,  and  pit>duction  of  a  certificate  from  the 
registrar  of  the  court  of  &e  vice-waraen  under  the  seal  of  the  court  of  the 
judgment  so  recovered,  and  a  satbfactory  affidavit  of  the  ground  of  the  ap- 
plication,  to  cause  process  to  issue  and  proceedings  to  be  taken  for  the  re- 
covery of  the  amount  due  on  the  judgment,  including  the  costs  of  the  certi- 
ficate and  of  the  application,  in  the  same  manner  as  upon  a  like  judgment 
recovered  in  an  action  commenced  in  the  superior  court ;  and  it  shall  not  be 
necessary  for  this  purpose,  or  for  any  other  purpose,  diat  the  record  of 
any  judgment  in  the  vice-warden's  court  shall  be  engrossed  on  parchment 
or  enrolled ;  and  where  the  debt  or  damages  recovered  by  judgment  of  the 
court  of  the  vice-warden,  or  sought  to  be  recovered  in  actions  commenced 
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either  by  writ,  plaint,  or  other  lega]  procedure,  according  to  the  practice  of 
the  said  court,  shall  not  exceed  fifty  pounds,  and  the  judgment  of  the  court 
cannot  be  conveniently  or  effectually  enforced  within  the  jurisdiction  of  the 
said  court,  it  shall  be  lawful  for  the  party  entitled  to  the  benefit  of  the 
judgment  to  sue  out  a  writ  of  execution,  and  to  send  the  same  to  the  clerk 
of  any  county  court  within  the  district  of  which  the  judgment  debtor  or  his 
goods  and  cbatteb  shall  then  be  or  be  believed  to  be.  with  a  warrant  thereto 
annexed,  under  the  hand  of  the  registrar  and  seal  of  the  court  of  the  vice- 
warden,  requiring  execution  of  the  same,  and  with  the  fees  lawfully  payable 
in  like  cases  for  execution  of  such  writ  in  the  county  court ;  and  thereupon 
the  said  clerk  shall  cause  the  same  to  be  executed  by  the  high  bailiff  of  the 
county  court  in  due  course  of  law,  as  if  the  same  bad  been  issued  by  the 
court  of  which  he  is  high  bailiff,  and  the  said  bailiff  shall  have  the  same 
powers  and  protection  as  if  he  were  executing  the  process  of  such  county 
court,  and  shall  make  his  return  to  the  clerk  of  the  said  court,  and  pay  over 
to  him  the  amount  levied,  if  any ;  and  the  clerk  shall  forthwith  certify  the 
said  return,  and  remit  the  amount  so  paid,  less  the  costs  of  making  such 
levy  according  to  the  practice  of  the  county  courts,  to  the  party  prosecuting 
the  writ ;  and  the  judge  of  the  said  county  court  shall  have  and  exercise  the 
same  power  and  authority  over  the  clerk  and  high  bailiff,  and  shall  have 
power  to  adjudicate  upon  summons  of  interpleader  in  case  of  adverse  claims 
to  goods  taken  in  execution,  as  if  the  execution  had  been  under  the  warrant 
of  his  own  court 

XVII.  Where  an^  cause  touching  the  usage  or  customs  of  mining  or  of  Removal  of  ctr- 
miners,  or  the  principles  and  incidents  of  cost  book  partnership  or  of  cost  ^  causes  from 
book  mines,  or  the  privileges  and  franchises  of  tinners  or  miners,  or  the  "»«  county  court, 
effect  and  operation  of  setts  or  licences  to  mine,  or  contracts  for  the  sale  or 
transfer  of  shares  in  mines,  or  the  custom  lof  tin  bounds  or  the  nature  and 
incidenu  thereof,  shall  be  pending  before  one  of  the  judges  of  the  county 
courts  within  the  stannaries,  the  said  judge  shall,  at  the  request  of  either 
party,  have  power  to  remit  the  said  cause  for  trial  or  hearing  before  the 
court  of  the  vice- warden,  who  shall  thereupon  have  all  the  same  powers  and 
jurisdiction  with  respect  to  the  cause  as  if  it  had  been  commenced  by  plaint 
in  the  court  of  the  vice- warden,  subject  to  the  like  appeal  as  in  other 
causes  so  commeuced. 
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Ap])€Hdix. 


[15  Viet, 


SHERIFFS  (LONDON)  COURT. 


COURT  O^LOM Don 
ACT. 


Proceitei  out  of 

district  of  court 
may  be  tenred  by 
baillffof  any 
other  court  holden 
under  9  ft  10  Vict. 
C.95. 


At  to  service  of 
process  of  county 
courts  in  the 
city  of  London. 


15  VICT.  CAP.  Ixxvii. 

An  Act  for  the  more  easy  Recovery  of  Small  Debts  and 
Demands  within  the  City  of  London  and  the  Liberties 
thereof.  [17M  June,  1852.] 

XLI.  That  any  summons  or  other  process  which  under  this  act  shall  be 
required  to  be  served  out  of  the  city  of  London  or  the  liberties  thereof  may- 
be served  by  the  bailiff  of  any  court  holden  in  any  part  of  England,  under 
an  act  passed  in  the  ninth  and  tenth  years  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  for  the  more  easy  Recovery  of  Small  Debts  and 
Demands  in  England,"  or  any  act  altering  or  amending  the  same ;  and  such 
service  shall  be  as  valid  as  if  the  same  had  been  made  under  the  provisions 
of  this  act  by  the  bailiff  of  the  sheriffs  court  within  the  city  of  London  or 
the  liberties  thereof. 

XLI  I.  That  any  summons  or  other  process  which,  under  the  before- men- 
tioned act  for  the  more  easy  recovery  of  small  debts  and  demands  in  England, 
or  under  any  act  altering  or  amending  the  same,  shall  be  required  to  be  served 
out  of  the  district  of  the  court  from  which  the  same  shall  have  issued,  may 
be  served  within  the  city  of  London  or  the  liberties  thereof  by  the  bailiff 
of  the  sheriffs'  court ;  and  such  service  shall  be  as  valid  as  if  the  same  bad 
been  made  by  the  bailiff  of  the  court  out  of  which  such  summons  or  other 
process  shall  have  issued  within  the  jurisdiction  of  the  court. 


How  execution 
may  be  had  out 


XCIV.  That  in  all  eases  where  a  warrant  of  execution  shall  have  issued 
against  the  goods  and  chattels  of  any  party,  or  an  order  for  his  commitment 
of  the  court '^  **°  *^*^*  ^*^®  ^®"  made  under  this  act,  and  such  party  or  his  goods  and  chat- 
tels shall  be  out  of  the  jurisdiction  of  the  court,  it  shall  be  lawful  for  the 
chief  bailiff  of  the  court  to  send  such  warrant  of  execution  or  of  commit- 
ment  to  the  clerk  of  any  county  court  constituted  under  the  before-roen- 
tioned  act  for  the  more  easy  recovery  of  small  debts  and  demands  in 
England  within  the  jurisdiction  of  whicn  such  party  or  his  goods  and  chat- 
tela  shall  then  be  or  be  believed  tn  be,  with  a  warrant  thereto  annexed,  under 
the  hand  of  the  chief  bailiff  and  seal  of  the  court  holden  under  the  provisions 
of  this  act,  requiring  execution  of  the  same ;  and  the  clerk  of  the  county 
court  to  whicli  the  same  shall  be  sent  shall  seal  or  stamp  the  same  with  the 
seal  of  his  court,  and  issue  the  same  to  the  high  bailiff  of  his  court ;  and 
thereupon  such  bailiff  shall  be  authorized  and  required  to  act  in  all  respects 
as  if  the  original  warrant  of  execution  or  commitment  had  been  directed  to 
him  bv  the  court  of  which  he  is  the  high  bailiff,  and  shall,  within  such  timd 
as  shall  be  specified  in  the  rules  of  practice,  return  to  the  chief  bailiff  of  the 
court  holden  under  the  provisions  of  this  act  what  he  shall  have  done  in  the 
execution  of  such  process ;  and  in  case  a  levy  shall  have  been  made  shall, 
within  such  time  as  shall  be  specified  in  the  rules  of  practice,  pay  over  all 
moneys  received  in  pursuance  of  the  warrant  to  the  chief  bailiff  of  the  court 
holden  under  the  provisions  of  this  act,  retaining  the  fees  for  execution  of 
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the  process ;  and  where  any  order  of  commitment  shall  have  been  made,  and 
the  person  apprehended,  he  shall  be  forthwith  conveyed,  in  custody  of  the 
bailiff  or  officer  apprehending  him,  to  the  gaol  or  house  of  correction  or 
other  prison  of  the  court  within  the  jurisdiction  of  which  he  shall  have  been 
apprehended,  and  kept  therein  for  the  time  mentioned  in  the  warrant  of 
commitment,  unless  sooner  discharged  under  the  provisions  of  this  act ;  and 
all  constables  and  other  peace  officers  shall  be  aiding  and  assisting  within 
their  respective  districts  in  tlie  execution  of  such  warrant :  provided  always, 
that  if  such  party,  or  his  goods  and  chattels,  shall  not  be  witnin  the  jurisdic- 
tion of  any  county  court  constituted  under  the  before-mentioned  act,  it  shall 
be  lawful  for  the  bailiff  of  the  court  holden  under  the  provisions  of  this  act 
to  apply  to  any  justice  of  the  peace  acting  for  the  county  or  place  in  which 
such  party  or  his  goods  and  chattels  shall  happen  to  be  -,  and  upon  such 
officer  producing  to  such  justice  such  warrant,  and  making  oath  (which  oath 
such  justice  is  hereby  empowered  to  administer)  that  the  same  has  been  duly 
issued  out  of  the  court,  and  that  the  person  or  goods  and  chattels  ( as  the 
case  may  l^e)  of  such  person  is  or  are  not  to  be  found  within  the  jurisdiction 
of  the  court,  but  is  or  are  believed  by  such  officer  to  be  within  the  county 
or  place  where  such  justice  acts,  such  justice  shall  sign  his  name  on  the 
back  of  such  warrant,  and  thereupon  such  bailiff  shall  have  power  to  take 
the  body  or  goods  and  chattels  of  such  person  (as  the  case  may  be)  where- 
soever the  same  shall  be  found  within  such  county  or  ])lace,  and  deal  forth- 
with, in  like  manner  as  if  the  same  had  been  taken  within  the  jurisdiction 
of  the  court ;  and  all  constables  and  other  peace  officers  are  hereby  required 
to  be  aiding,  within  their  respective  jurisdictions,  in  the  execution  of  the 
warrant  so  endorsed  as  aforesaid. 

XC  V.  That  in  all  cases  where  a  warrant  of  execution  shall  have  issued  How  execution 
against  the  goods  and  chattels  of  any  party,  or  an  order  for  his  commitment  ^^^2^^^^^^JI 
shall  have  been  made,  under  the  before- mentioned  act  for  the  more  easy  withinUie Juris- 
recovery  of  small  debts  and  demands  in  England,  and  such  party  or  his  diction  of  this 
goods  and  chattels  shall  be  or  be  believed  to  be  within  the  city  of  London  or  cooit, 
the  liberties  thereof,  it  shall  be  lawful  for  the  high  bailiff  of  the  county  court 
from  which  such  warrant  of  execution  shall  have  issued,  or  by  which  such 
order  of  commitment  shall  have  been  made,  to  send  such  warrant  or  order 
to  the  chief  bailiff  of  the  sheriffs  court,  with  a  war/ant  thereto  annexed 
under  the  hand  of  the  high  bailiff  and  the  seal  of  the  county  court  from 
which  the  original  warrant  or  order  issued,  requiring  execution  of  the  same, 
and  the  clerk  of  the  sheriffs  court  shall  seal  or  sump  the  same  with  the  seal 
of  the  court  holden  under  the  provisions  of  this  act,  and  shall  issue  the  same 
to  the  chief  bailiff  of  the  court ;  and  thereupon  such  chief  bailiff  shall  be 
authorized  and  required  to  act  in  all  respects  as  if  the  original  warrant  of 
execution  or  order  of  commitment  had  been  directed  to  him  by  the  court 
holden  under  the  authority  of  this  act,  and  shall,  within  such  time  as  shall 
be  specified  in  the  rules  of  practice,  return  to  the  high  bailiff  of  the  county 
court  from  which  the  same  originally  issued  what  he  shall  have  done  in  the 
execution  of  such  process ;  and  in  case  a  levy  shall  have  been  made  shall, 
within  such  time  as  shall  be  specified  in  the  rules  of  practice,  pay  over  all 
moneys  received  in  pursuance  of  the  warrant  to  the  high  bailiff  of  the  court 
from  which  the  same  shall  have  originally  issued,  retaining  the  fees  for 
execution  of  the  process ;  and  where  any  order  of  commitment  shall  have 
been  made,  and  the  person  apprehended  mentioned  in  such  order  shall  be 
within  the  city  of  London  or  the  liberties  thereof,  he  shall  be  forthwith  con- 
veyed in  the  custody  of  the  bailiff  or  officer  apprehending  him  to  some  gaol, 
house  of  correction,  or  other  prison  within  the  city  of  London  or  the  liberties 
thereof,  and  kept  therein  for  the  time  mentioned  in  the  warrant  of  commit- 
ment, unless  sooner  discharged  under  the  provisions  of  the  before«mentioned 
act  for  the  recovery  of  small  debts  and  demands  in  England,  or  under  any 
act  altering  or  amending  the  same. 
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TRUSTEE  RELIEF  ACTS- 


Tniiteetmaypay 
trust  moneys  or 
transfer  stocks 
and  securities 
Into  the  court  of 
chanoery. 


Receipt  of  bank 
cashier,  or  certi- 
ficate of  proper 
officer,  to  be 
sufficient  dla- 
charge. 


Court  of  chancery 
to  make  orders  on 
petition,  without 
bill,  for  applica- 
tion of  trust 
moneys  and  ad- 
ministration of 
trust. 


An  Act  for  better  securing  Trust  Funds,  and  for  the  Relief 
of  Trustees,  10  4-  11  Vict,  c.  96.  [22nd  July^  1847.] 

Whereas  it  is  expedient  to  provide  means  for  better  securing'  trust  fundi, 
and  for  relieving  trustees  from   the  responsibility  of  administering  trust 
funds  in  cases  where  they  are  desirous  of  being  so  relieved  :   He  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  all  trustees,  executors, 
administrators,  or  other  persons,  having  in  theur  hands  any  moneys  belong- 
ing to  any  trust  whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty, 
on  filing  an  affidavit  shortly  describing  the  instrument  creating'  the  tntft, 
according  to  the  best  of  their  knowledge  and  belief,  to  pay  the  same,  with 
the  privity  of  the  accountant-general  of  the  high  court  of  chancery,  ioto 
the  bank  of  England,  to  the  account  of  such  accountant-general  in  the 
matter  of  the  particular  trust  (describing  the  same  by  the  names  oi  the 
parties,  as  accurately  as  may  be,  for  the  purpose  of  distinguishing  it)t  in 
trust  to  attend  the  orders  of  the  said  court ;  and  that  all  trustees  or  other 
persons  having  any  annuities  or  stocks  standing  in  their  name  in  the  boolrs 
of  the  governor  and  company  of  the  bank  of  England  or  of  the  East  India 
Company  or  South  Sea  Company,  or  any  government  or  pariiamentary 
securities  standing  in  their  names,  or  in  the  names  of  any  deceased  persons 
of  whom  they  shall  be  persona]  representatives,  upon  anv  trusts  whatsoevert 
or  the  migor  part  of  them,  shall  be  at  liberty  to  transfer  or  deposit  such 
stocks  or  securities  into  or  in  the  name  of  the  said  accountant-general,  with 
hii  privity,  in  the  matter  of  the  particular  trust  (describing  tha  same  as 
aforesaid),  in  trust  to  attend  the  orders  of  the  said  court ;  and  in  every  such 
case  the  receipt  of  one  of  the  cashiers  of  the  said  bank  for  the  money  so 
paid,  or,  in  the  case  of  stocks  or  securities,  the  certificate  of  the  proper 
officer,  of  the  transfer  or  deposit  of  such  stocks  or  securities,  shall  be  suf- 
ficient discharge  to  such  trustees  or  other  persons  for  the  money  so  paid,  or 
the  stocks  or  securities  so  transferred  or  deposited. 

II.  And  be  it  enacted,  that  such  orders  as  shall  seem  fit  shall  be  from 
time  to  time  made  by  the  high  court  of  chancery  in  respect  of  the  trust 
moneys,  stocks  or  securities  so  paid  in,  transferred  and  deposited  as  afore- 
said,  and  for  the  investment  and  payment  of  any  such  moneys  or  of  any 
dividends  or  interest  on  any  such  stocks  or  securities,  and  for  the  transfer 
and  delivery  out  of  any  such  stocks  and  seciurities,  and  for  the  administra- 
tion of  any  such  trusts  generally,  upon  a  petition  to  be  presented  in  a  sum- 
mary way  to  the  lord  chancellor  or  the  master  of  the  rolls,  without  hill,  by  such 
party  or  parties,  as  to  the  court  shall  appear  to  be  competent  and  necessary 
m  that  behalf,  and  service  of  such  petition  shall  be  made  upon  such  person 
or  persons  as  the  court  shall  see  fit  and  direct ;  and  every  cnrder  made  upon 
any  such  petition  shall  have  the  same  authority  and  enect,  and  shall  be 
enforced  and  subject  to  rehearing  and  appeal,  in  the  same  manner  as  if  the 
same  had  been  made  in  a  suit  regularly  instituted  in  the  court ;  and  if  it 
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shall  appear  that  any  such  trust  fiinds  cannot  be  safely  distributed  without 
thi^institution  of  one  or  more  suit  or  suits,  the  lord  chancellor  or  master  of 
the  rolls  may  direct  any  such  suit  or  suits  to  be  instituted. 


An  Act  for  the  further  Relief  of  Trustees,  12  ^  13  VicL  c,  74. 

[28M  Julyy  1849.] 

Whereas  difficulties  have  arisen  in  the  transfer  of  securities  vested  in 
trustees  in  certain  cases  under  the  provisions  of  an  act  passed  in  the  session 
of  parliament  holden  in  the  tenth  and  eleventh  years  of  the  reign  of  her 
present  Majesty,  intituled   "  An  Act  for  better  securing   Trust   Funds,  lo  U 11  Vkt, 
and  for  the  tlelief  of  Trustees,"  and  it  is  expedient  to  make  further  provi-  o.  98. 
sion  for  carrying  into  effect  the  object  of  the  said  recited  act :  Be  it  there- 
fore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
pKsent  parliament  assembled,  and  by  the  authority  of  the  same,  that  if  Court  of  chancery 
upon  any  petition  presented  to  the  lord  chancellor  or  master  of  the  rolls  in  may,  upon  appii- 
the  matter  of  the  said  act  it  shall  appear  to  the  judge  of  the  court  of  chan-  forify  onroJteet 
eery  before  whom  such  petition  shall  be  heard,  that  any  moneys,  annuities,  ftc,  order  pay-  ' 
stocks,  or  securities  are  vested  in  any  persons  as  trustees,  executors,  or  ad-  ment  or  transfer 
ministrators,  or  otherwise,  upon   trusts  within  the  meaning  of  the  said  of  tra»t  money*, 
recited  act,  and  that  the  major  part  of  such  persons  are  desirous  of  trans-  Jjltei'imo^irt 
ferring,  paying,  or  delivering  the  same  to  the  accountant-general  of  the  of  chancexy. 
high  court  of  chancery  under  the  provisions  of  the  said  recited  act,  but 
that  for  any  reason  the  concurrence  of  the  other  or  others  of  them  cannot 
be  had,  it  shall  be  lawful  for  such  judge  as  aforesaid  to  order  and  direct 
such  transfer,  payment,  or  delivery  to  be  made,  by  the  major  part  of  such 
persons  without  the  concurrence  of  the  other  or  others  of  them  *,  and  where 
any  such  moneys  or  government  or  parliamentary  securities  shall  be  de- 
posited with  any  banker,  broker,  or  other  depository,  it  shall  be  lawful  for 
such  judge  as  aforesaid  to  make  such  order  for  the  payment  or  delivery  of 
such  moneys,  government  or  parliamentary  securities,  to  the  major  part  of 
such  trustees,  executors,  administrators,  or  other  persons  as  aforesaid,  for 
the  purpose  of  being  paid  or  delivered  to  the  said  accountant-general,  as  to 
the  said  judge  shall  seem  meet ;  and  every  transfer  of  any  annuities,  stocks  or 
securities,  and  every  payment  of  money  or  delivery  of  securities,  in  pursuance 
of  any  such  order,  shall  be  as  valid  and  effectual  as  if  the  same  had  been 
made  on  the  authority  or  by  the  act  of  all  the  persons  entitled  to  the  an- 
nuities, stocks  or  securities  so  transferred,  or  the  moneys  or  securities  so 
paid  or  delivered  respectively,  and  shall  fully  protect  and  indemnify  the 
governor  and  company  of  the  bank  of  England,  the  East  India  Company 
and  the  South  Sea  Company,  and  all  other  persons  acting  under  or  in  pur- 
suance of  such  order. 


An  Act  to  further  amend  the  Law  of  Property,  and  to  relieve 
Trustees,  22  8^  23  VicU  c.  35.  [13^A  August,  1859.] 

XXX.  Any  trustee,  executor  or  administrator  shall  be  at  liberty,  without  Tmitae,  execu* 
the  institution  of  a  suit,  to  apply  by  petition  to  any  judge  of  the  high  court  tor,  &c..*niay 
of  chancery,  or  by  summons  upon  a  written  statement  to  any  such  judge  "Pplyby  petition 
at  chambers,  for  the  opinion,  advice  or  direction  of  such  judge  on  any  chincera^  ft>r 
question  respecting  the  management  or  administration  of  the  trust  property  opinion,  advice, 
or  the  assets  of  any  testator  or  intestate,  such  application  to  be  served  upon  Au^.in  mana«e- 
or  the  hearing  thereof  to  be  attended  by  all  persons  interested  in  such  ap-  JJ^j'  ^(Jl^C 
plication,  or  such  of  them  as  the  said  judge  shall  think  expedient;  and  the  ^   perry, 

trustee,  executor  or  administrator  acting  upon  the  opinion,  advice  or  direc- 
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tion  giTen  by  tbe  tnd  jodgv  ■Kalf  be  dtaHW^  wm  im  mt  reg:ardi  bis  o«n 
responsibility,  to  have  discharged  his  duty  as  sodi  tnnca^  ezeeutor  or  ai- 
ministrator  in  the  subject-matter  of  the  said  application;  proridtd  nercr- 
theless,  that  this  act  shall  not  extend  to  indemnify  any  trustee,  ezecotor  or 
administrator  in  respect  of  any  act  done  in  accordance  with  such  opinion, 
advice  or  direction  as  aforesaid,  if  such  trustee,  executor  or  administrator 
shall  have  been  guilty  of  an^  fraud  or  wilful  concealment  or  misrepresenta- 
tion in  obtaining  such  opinion,  advice  or  direction ;  and  the  costs  of  such 
application  as  aforesaid  shall  be  in  the  discretion  of  the  judge  to  whom  the 
said  application  shall  be  made. 


An  Act  to  further  amend  the  Lata  of  Property y  23  ^  24  Fie/. 
c.  38.  [23rrf  July,  I860.] 

Form  of  applying  9.  Where  any  trustee,  executor  or  administrator  shall  apply  for  the 
foradTice  under  opinion,  advice  or  direction  of  a  judge  of  the  court  of  chancery  under  the 
VMcV  c^M***'*^  thirtieth  section  of  the  act  of  the  twenty-second  and  twenty  third  of  her 
present  Majesty,  chapter  thirty-five,  the  petition  or  sutement  shall  be 
signed  by  counsel,  and  the  judge  by  whom  it  is  to  be  answered  may 
require  the  petitioner  or  applicant  to  attend  him  by  counsel  either  in 
chambers  or  in  court  where  he  deems  it  necessary  to  have  the  assistance  ot 
counsel. 


TRUSTEE  ACTS. 


An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 
Conveyance  and  Transfer  of  Real  and  Personal  Property 
vested  in  Mortgagees  and  Trustees^  13  4*  H  Vict.  c.  60. 

I5th  August,  1850.] 

II  Geo.  4  fr  1         Whereas  an  act  was  passed  in  the  first  year  of  the  reign  of  his  late  ma- 
Will.  4,  c.  69.         jesty  king  William  the  fourth,  intituled  "An  Act  for  amending  the  Laws 
respecting  Conveyances  and  Transfers  of  Estates  and  Funds  vested  in 
Trustees  and  Mortgagees,  and  for  enabling  Courts  of  Equity  to  give  EflTect 
to  their  Decrees  and  Orders  in  certain  Cases  ;*'  and  whereas  an  act  was 
4  ft  5  W01.9,         passed  in  the  fifth  year  of  the  reign  of  his  late  majesty  king  William  the 
*=•  ^'  fourth,  intituled  "An  Act  for  the  Amendment  of  the  Law  relative  to  the 

Escheat  and  Forfeiture  of  Real  and  Personal  Property  holden  in  trust ;  " 
1  ft  2  Viot.  c.  69.  and  whereas  an  act  was  passed  in  the  second  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  to  remove  Doubts  respecting  Conveyances  of 
Estates  vested  in  Heirs  and  Devisees  of  Mortgagees ;"  and  whereas  it  is 
expedient  that  the  provisions  of  the  said  acts  should  be  consolidated  and 
enlarged :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  all  proceedings  under  the  said  acts  or  any  of  them  commenced 
before  the  passing  of  this  act  ma^  be  proceeded  with  under  tiie  said  recited 
acts,  or  according  to  the  provisions  of  this  act,  as  shall  be  thought  expe- 
dient, and,  subject  as  aforesaid,  that  the  said  recited  acts  shall  be  and  the 
same  are  hereby  repealed :  provided  always,  that  the  several  acts  repealed 
by  the  said  recited  acts  shall  not  be  revived,  and  that  such  repeal  shall  only 
be  on  and  after  this  act  coming  into  operation. 
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II.  And  whereas  it  is  expedient  to  define  the  meaning  in  which  certain  Interpretatioa oT 
words  are  hereafter  used :  It  is  declared,  that  the  several  words  hereinafter  taima. 
named  are  herein  used  and  applied  in  the  manner  following  respectively  ; 
(that  is  tosay») 

The  word  "lands"  shall  extend  to  and  include  manors,  messuages, 
tenements  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  or  description,  whatever  may  be  the  estate  or  interest  therein  : 

The  word  "  stock  *'  shall  mean  any  fund,  annuity  or  security  transferable 
in  books  kept  by  any  company  or  society  established  or  to  be  esta- 
blished, or  tnnalenhle  by  deed  alone,  or  by  deed  accompanied  by 
other  formalities,  and  any  share  or  interest  therein : 

The  word  **  seised  **  shall  be  applicable  to  any  vested  estate  for  life  or  of 
M.  greater  description,  and  shall  extend  to  estates  at  law  and  in  equity, 
in  possession  or  in  futurity,  in  any  lands : 

The  word  "  possessed  **  shall  be  applicable  to  any  vested  estate  less  than 
a  life  estate  at  law  or  in  equity,  in  possession  or  in  expectancy,  in  any 
lands : 

The  words  **  contingent  right,"  as  applied  to  lands,  shall  mean  a  contin* 
gent  or  executory  interest,  a  possibility  coupled  with  an  interest,  whe- 
ther the  object  of  the  gift  or  limitation  of  such  interest  or  possibility 
be  or  be  not  ascertained,  also  a  ri^ht  of  entry,  whether  immediate  or 
future,  and  whether  vested  or  contingent : 

The  words  '* convey"  and  "conveyance,"  applied  to  any  person,  shall 
mean  the  execution  by  such  person  of  every  necessary  or  suitable 
assurance,  for  conveying  or  disposing  to  another  lands  whereof  such 
person  is  seised  or  entitled  to  a  contingent  right,  either  for  the  whole 
estate  of  the  person  conveying  or  disposing,  or  for  any  less  estate, 
together  with  the  performance  of  all  formalities  required  by  law  to  the 
validity  of  such  conveyance,  including  the  acts  to  be  performed  by 
married  women  and  tenants  in  tail  in  accordance  with  the  provisions 
of  an  act  passed  in  the  fourth  year  of  the  reign  of  his  late  majesty 
king  William  the  fourth,  intituled  "An  Act  for  the  abolition  of  Fines  S  ft  4  Will. i, 
and  Recoveries,  and  the  substitution  of  more  simple  modes  of  Assur-  ^  74. 
ance,"  and  including  also  surrender  and  other  acts  which  a  tenant  of 
customary  or  copyhold  lands  can  himself  perform  preparatory  to  or  in 
aid  of  a  complete  assurance  of  such  customary  or  copyhold  lands : 

The  words  "assign"  and  "assignment"  shall  mean  the  execution  and 
performance  by  a  person  of  every  necessary  or  suitable  deed  or  act  for 
assigning,  surrendering,  or  otherwise  transferring  lands  of  which  such 
person  is  possessed,  either  for  the  whole  estate  of  the  person  so  pos- 
sessed or  for  any  less  estate : 

The  word  "  transfer^'  shall  mean  the  execution  and  performance  of  every 
deed  and  act  by  which  a  person  entitled  to  stock  can  transfer  such 
stock  from  himself  to  another : 

The  word  "  lord  chancellor "  shall  mean  as  well  the  lord  chancellor  of 
Great  Britain  as  any  lord  keeper  or  lords  commissioners  of  the  great 
seal  for  the  time  being : 

The  words  '*lord  chancellor  of  Ireland"  shall  mean  as  well  the  lord 
chancellor  of  Ireland  as  any  keeper  or  lords  commissioners  of  the  great 
seal  of  Ireland  for  the  time  being : 

The  word  '*  trust"  shall  not  mean  the  duties  incident  to  an  estate  con- 
veyed by  way  of  mortgage ;  but,  with  this  exception,  the  words  "  trust" 
and  "  trustee "  shall  extend  to  and  include  implied  and  constructive 
trusts,  and  shall  extend  to  and  include  cases  where  the  trustee  has 
some  beneficbl  estate  or  interest  in  the  subject  of  the  trust,  and  shall 
extend  to  and  include  the  duties  incident  to  the  office  of  personal 
representative  of  a  deceased  person : 

The  word  "lunatic"  shall  mean  any  person  who  shall  have  been  found 
to  be  a  lunatic  upon  a  commission  of  inquiry  in  the  nature  of  a  writ  de 
lunatico  inquirendo : 
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The  expression  **  person  of  unsound  mind  **  sball  mean  any  person,  not 
an  infant,  who,  not  having  been  found  to  be  a  lunatic,  shall  be  io 
pable  from  infirmity  of  mind  to  manage  his  own  affairs : 

The  word  **  devisee'*  shall,  in  addition  to  iu  ordinary  signification,  i 
the  heir  of  a  devisee  and  the  devisee  of  an  heir,  and  generally  mny  per- 
son claiming  an  interest  in  the  lands  of  a  deceased  person,  not  as  heir 
of  such  deceased  person,  but  by  a  title  dependent  solely  upon  the  ope- 
ration of  the  laws  concerning  devise  and  descent : 

The  word  "  mortgage"  shall  be  applicable  to  every  estate,  interest  or 
property  in  lands  or  personal  esute  which  would  in  a  court  of  equity 
be  deemed  merely  a  security  for  money : 

The  word  '* person"  used  and  referred  to  in  the  masculine  gender  shall 
include  a  female  as  well  as  a  male,  and  shall  include  a  body  corporate: 

And  generally,  unless  the  contrary  shall  appear  from  the  context,  every 
word  importing  the  singular  number  only  shall  extend  to  several  per- 
sons or  things,  and  every  word  importing  the  plural  number  shall 
apply  to  one  person  or  thing,  and  every  word  importing  the  maacoline 
gender  only  shall  extend  to  a  female. 

VII.  And  be  it  enacted,  that  where  any  infant  shall  be  seised  or  pos- 
sessed of  any  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful 
for  the  court  of  chancery  to  make  an  order  vesting  such  lands  in  such 
person  or  persons  in  such  manner  and  for  such  estate  as  the  said  court  shall 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  infant  trustee  or 
mortgagee  had  been  twenty-one  years  of  age  and  had  duly  executed  a  con- 
veyance or  assignment  of  the  lands  in  the  same  manner  for  the  same  estate. 

Contingent  rights  VIII.  And  be  it  enacted,  that  where  any  infant  shall  be  entitled  to  any 
of  Infant  trustees  contingent  right  in  any  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall 
and  mortgsgeea.  jj^  lawful  for  the  court  of  chancery  to  make  an  order  wholly  releasing  such 
land  from  such  contingent  right,  or  disposing  of  the  same  to  such  person  or 
persons  as  the  said  court  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  infant  had  been  twenty-one  years  of  age,  and  had  duly  exe- 
cuted a  deed  so  releasing  or  disposing  of  the  contingent  right. 


Court  of  chancery 
may  convey 
estates  of  infant 
trustees  and 
mortgagees. 


Court  of  chancery 
may  convey  the 
estate  of  a 
trustee  out  of 
the  Jurisdiction 
of  the  court. 


IX.  And  be  it  enacted,  that  when  any  person  solely  seised  or  possessed 
of  any  lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  court  of 
chancery,  or  cannot  be  found,  it  shall  be  lawful  for  the  said  court  to  make 
an  order  vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  court  shall  direct ;  and  the  order  shall  have  the 
same  effect  as  if  the  trustee  had  duly  executed  a  conveyance  or  assignment 
of  the  lands  in  the  same  manner  and  for  the  same  estate. 


Court  may  make 
urder  in  cases 
Mr  here  persons  are 
seised  of  lands 
jointly  with 
parties  out  of 
jurisdiction  of 
court,  fto. 


X.  And  be  it  enacted,  that  when  any  person  or  persons  shall  be  seised  or 
possessed  of  any  lands  jointly  with  a  nerson  out  of  the  jurisdiction  of  the 
court  of  chancery,  or  who  cannot  be  found,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  vesting  the  lands  in  the  person  or  persons  so  jointly 
seised  or  possessed,  or  in  such  last-mentioned  person  or  persons  together 
with  any  other  person  or  persons,  in  such  manner  and  for  such  estate  as 
the  said  court  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if 
the  trustee  out  of  the  jurisidiction,  or  who  cannot  be  found,  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
iame  estate. 


Contingent  rights 
of  trusteei. 


XI.  And  be  it  enacted,  that  when  any  person  solely  entitled  to  a  contin* 
gent  right  in  any  lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of 
the  court  of  chancery,  or  cannot  be  found,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  wholly  releasing  such  lands  firom  such  contingent 
right,  or  disposing  of  the  same  to  such  person  or  persons  as  the  said  court 
shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the  trustee  bad 
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doly  executed  a  oonveysnce  so  releasing  or  disposing  of  the  contingent 
right. 

XTI.  And  be  it  enacted,  that  when  any  person  jointly  entitled  with  any  Court  nay  make 
other  person  or  pemons  to  a  contingent  right  in  any  lands  upon  any  trust  *"*«'  *"  «•»*• 
shall  be  out  of  the  jurisdiction  of  the  court  of  chancery,  or  cannot  be  found,  jJ^ntTy^eiuwil*'* 
it  shall  be  lawful  for  the  said  court  to  make  an  order  disposing  of  the  con-  with  othem  out 
tingent  right  of  the  person  out  of  the  jurisdiction,  or  who  cannot  be  found,  of  the  Juiisdic- 
to  the  person  or  persons  so  jointly  entitled  as  aforesaid,  or  to  such  last-  JJ®"  ®'  '*[•  ®°"'' 
mentioned  person  or  persons  together  with  any  other  person  or  persons ;  right  iu  limdiu 
and  the  order  shall  have  the  same  effect  as  if  the  trustee  out  of  the  jurisdic- 
tion, or  who  cannot  be  found,  had  duly  executed  a  conveyance  so  releasing 
or  disposing  of  the  contingent  right. 

XIII.  And  be  it  enacted,  that  where  there  shall  have  been  two  or  more  When  it  it  un- 
persons jointly  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall  certain  which  of 
te  uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be  lawful  for  JJi^JJ^^JSJiiJJ, 
the  court  of  chancery  to  make  an  order  vesting  such  lands  in  such  person 

or  persons  in  such  manner  and  for  such  estate  as  the  said  court  shall  direct ; 
and  the  order  shall  have  the  same  effect  as  if  the  survivor  of  such  trustees 
had  duly  executed  a  conveyance  or  assignment  of  the  lands  in  the  same 
manner  for  the  same  estate. 

XIV.  And  be  it  enacted,  that  where  any  one  or  more  person  or  persons  Whenitiaun- 
shall  have  been  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  certain  whether 
shall  not  be  known,  as  to  the  trustee  last  known  to  have  been  seised  or  b^^iJlJi'Sr'i^ 
possessed,  whether  he  be  living  or  dead,  it  sliall  be  lawful  for  the  court  of 

chancery  to  make  an  order  vesting  such  lands  in  such  person  or  persons  in 
such  manner  and  for  such  estate  as  the  said  court  shall  direct;  and  the 
order  shall  have  the  same  effect  as  if  the  last  trustee  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estate. 

XV.  And  be  it  enacted,  that  when  any  person  seised  of  any  lands  upon  When  traatee 
any  trust  shall  have  died  intestate  as  to  such  lands  without  an  heir,  or  shall  diet  without  an 
have  died  and  it  shall  not  be  known  who  is  his  heir  or  devisee,  it  shall  be        ' 

lawful  for  the  court  of  chancery  to  make  an  order  vesting  such  lands  in 
such  person  or  persons  in  such  manner  and  for  such  estate  as  the  said  court 
shall  direct ;  and  the  order  shall  have  the  same  effect  as  if  the  heir  or  de- 
visee of  such  trustee  had  duly  executed  a  conveyance  of  the  lands  in  the 
same  manner  for  the  same  estate. 

XVI.  And  be  it  enacted,  that  when  any  lands  are  subject  to  a  contingent  contingent  right 
right  in  an  unborn  person  or  class  of  unborn  persons  who  upon  coming  into  of  unborn  truatee. 
existence  would  in  respect  thereof  become  seised  or  possessed  of  such  lands 

upon  any  trust,  it  shall  be  lawful  for  the  court  of  chancery  to  make  an 
order  which  shall  wholly  release  or  discharge  such  lands  from  such  contingent 
right  in  such  unborn  person  or  class  of  unborn  persons,  or  to  make  an  order 
which  shall  vest  in  any  person  or  persons  the  estate  or  estates  which  such 
unborn  person  or  class  of  unborn  persons  would  upon  coming  into  existence 
be  seised  or  possessed  of  such  lands. 

XVII.  And  be  it  enacted,  that  where  any  person  jointly  or  solely  seised  Power  to  convey 
or  possessed  of  any  lands  upon  trust  shall,  after  a  demand  by  a  person  en-  j?  ?'**^'.*"" 
titled  to  require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  autho-    ^  "^      *  ^* 
riled  agent  of  such  last-mentioned  person,  have  stated  in  writing  that  he  ifl5^*c*?5*  «* 
will  not  convey  or  assign  the  same,  or  shall  neglect  or  refuse  to  convey  or  po«t,p.'79S. '      ' 
assign  such  lands  for  the  space  of  twenty<eight  days  next  after  a  proper 

deed  for  conveying  or  assigning  the  same  shall  have  been  tendered  to  him 
by  any  person  entitled  to  require  the  same,  or  by  a  duly  authorized  agent  of 
F.1X,  3  E 
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Power  to  convey 
In  place  of  mort- 
gagee. 


Power  to  appoint 
a  penon  to  con- 
vey in  certain 


Appendix. 

match  Imst-mentioiicd  person,  it  ihall  be  lawfiil  for  the  court  of  chmeery  to 
make  an  order  vesting  such  lands  in  such  person  or  persons  in  sncfa  muiacr 
and  for  such  estate  as  the  said  court  sliall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  trustee  had  duly  executed  a  conveyance  or  aasigo- 
ment  of  the  lands  in  the  same  manner  for  the  same  estate. 

XVIII.  And  be  it  enacted,  that  where  any  person  jointly  or  aolriy  enti- 
tled to  a  contingent  right  in  any  lands  upon  any  trust  shall,  after  a  demand 
for  a  conveyance  or  release  of  such  contingent  right  by  a  person  entitled  to 
require  the  same,  or  a  duly  authorized  agent  of  such  last-mentioned  persoov 
have  stated  in  writing  that  he  will  not  convey  or  release  such  contingent 
riglit,  or  shall  neglect  or  refuse  to  convey  or  release  such  contingent  right 
for  the  space  of  twenty-eight  days  next  after  a  proper  deed  for  oonvejring 
or  releasing  the  same  shall  have  been  tendered  to  him  by  any  person  enti- 
tled to  require  the  same,  or  by  a  duly  authorixed  agent  of  such  last-men- 
tioned person,  it  shall  be  lawful  for  the  court  of  chancery  to  make  an  order 
releasing  or  disposing  of  such  contingent  right  in  such  manner  as  it  shall 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  tnisteea  so  neg- 
lecting or  refusing  had  duly  executed  a  conveyance  so  releasing  or  disposiog 
of  the  contingent  righL 

XIX.  And  be  it  enacted,  that  when  any  person  to  whom  any  lands  hare 
been  conveyed  by  way  of  mortgage  shall  have  died  without  having  entered 
into  the  possession  or  into  the  receipt  of  the  rents  and  profits  thereof,  and 
the  money  due  in  respect  of  such  mortgage  shall  have  been  paid  to  a  person 
entitled  to  receive  the  same,  or  such  last-mentioned  person  shall  consent  to 
an  order  for  the  reconveyance  of  such  lands,  then  in  any  of  tlie  fbllowtng 
cases  it  shall  be  lawful  for  the  court  of  chancery  to  make  an  order  vesting 
such  lands  in  such  person  or  persons  in  such  manner  and  for  such  estate  as 
the  said  court  shall  direct ;  that  is  to  say. 

When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  jurisdic- 
tion of  the  court  of  chancery,  or  cannot  be  found : 
When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  demand  by  a 
person  entitled  to  require  a  conveyance  of  such  lands,  or  a  duly  autho- 
rized agent  of  such  last-mentioned  person,  have  stated  in  writing  that 
he  will  not  convey  the  same,  or  shall  not  convey  the  same  for  the  space 
of  twenty -eight  days  next  after  a  proper  deed  for  conveying  such  laitds 
shall  have  been  tendered  to  him  by  a  person  entitled  as  aforesaid,  or  a 
duly  authorized  agent  of  such  last-mentioned  person : 
When  it  shall  be  uncertain  which  of  several  devisees  of  such  mortgagee 

was  the  survivor : 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees  of  such 
mortgagee,  or  as  to  the  heir  of  such  mortgagee  whether  he  be  living  or 
dead : 
When  such  mortgagee  shall  have  died  intestate  as  to  such  lands,  and 
without  an  heir,  or  shall  have  died  and  it  shall  not  be  known  who  is  his 
heir  or  devisee : 
And  the  order  of  the  said  court  of  chancery  made  in  any  one  of  the  fore- 
going cases  shall  have  the  same  effect  as  if  the  heir  or  devisee  or  surviving 
devisee,  as  the  case  may  be,  had  duly  executed  a  conveyance  or  assignment 
of  the  lands  in  the  same  manner  and  for  the  same  estate. 

XX.  And  be  it  enacted,  that  in  every  case  where  the  lord  chancellor  in- 
trusted as  aforesaid,  or  the  court  of  chancery,  shall  under  the  provisions  of 
this  act  be  enabled  to  make  an  order  having  the  effect  of  a  conveyance  or 
assignment  of  any  lands,  or  having  the  effect  of  a  release  or  disposition  of 
the  contingent  right  of  any  person  or  persons,  bom  or  unborn,  it  shall  aUo  be 
lawful  for  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court  of  chancery, 
as  the  case  may  be,  should  it  be  deemed  more  convenient,  to  make  an  order 
appointing  a  person  to  convey  or  assign  such  lands,  or  release  or  dispose  ol 
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•uch  contingent  right ;  and  the  conveyance  or  assifrnment,  or  release  or  dis- 
poflition  of  the  person  so  appointed  shall,  when  in  conformity  with  the  terms 
of  the  order  by  which  he  is  appointed,  have  the  same  effect  in  conveying  or 
assigning  the  lands,  or  releasing  or  disposing  of  the  contingent  right,  as  an 
order  of  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court  of  chancery, 
would  in  the  particular  c.ise  have  had  under  the  provisions  of  this  act ;  and 
in  every  case  where  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court 
of  chancery,  shall  under  the  provisions  of  this  act  be  enabled  to  make  an 
order  vesting  in  any  person  or  persons  the  right  to  transfer  any  stock  trans« 
ferable  in  the  books  of  the  governor  and  company  of  the  bank  of  England, 
or  of  anv  other  company  or  society  established  or  to  be  established,  it  shall 
also  be  lawful  for  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court  of 
chancery,  if  it  be  deemed  more  convenient,  to  make  an  order  directing  the 
secretary,  deputy  secretary  or  accountant  general  for  the  time  being  of  the 
governor  and  company  of  the  bank  of  England,  or  any  officer  of  such  other 
company  or  society,  at  once  to  transfer  or  join  in  transferring  the  stock  to 
the  person  or  persons  to  be  named  in  the  order;  and  this  act  shall  be  a  full 
and  complete  indemnity  and  discharge  to  the  governor  and  company  of  the 
bank  of  England,  and  all  other  companies  or  societies  and  their  officers  and 
servants,  for  all  acta  done  or  permitted  to  be  done  pursuant  thereto. 

XX I I.  And  be  it  enacted,  that  when  any  person  or  persons  shall  be  jointly  Whan  tmttses  of 
entitled  with  any  person  out  of  the  jurisdiction  of  the  court  of  chancery,  or  fiJji^lSf  **** 
who  cannot  be  found,  or  concerning  whom  it  shall  be  uncertain  whether  he 

be  living  or  dead,  to  any  stock  or  chose  in  action  upon  any  trust,  it  shall  be 
lawful  for  the  said  court  to  make  an  order  vesting  the  right  to  transfer  such 
stock  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
such  chose  in  action  or  any  interest  in  respect  thereof,  either  in  such  person 
or  persons  so  jointly  entitled  as  aforesaid,  or  in  such  last- mentioned  person 
or  persons  together  with  any  person  or  persons  the  said  court  may  appoint ; 
and  when  any  sole  trustee  of  any  stock  or  chose  in  action  shall  be  out  of  the 
jurisdiction  of  the  said  court  or  cannot  be  found,  or  it  shall  be  uncertain 
whether  he  be  living  or  dead,  it  shall  be  lawful  for  the  said  court  to  make 
an  order  vesting  the  right  to  transfer  such  stock  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action  or  any 
interest  in  respect  thereof,  in  any  person  or  persons  the  said  court  may 
appoint. 

XX I II.  And  be  it  enacted,  that  where  any  sole  trustee  of  any  stock  or  When  trnatas  of 
chose  in  action  shall  neglect  or  refuse  to  transfer  such  stock  or  to  receive  stock  refkuss  to 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  chose  in  tiaasfsr. 
action  or  any  interest  in  respect  thereof,  according  to  the  direction  of  the 

person  absolutely  entitled  thereto,  for  the  space  of  twenty.eight  days  next 
afker  a  request  in  writing  for  that  purpose  shall  have  been  made  to  him  by 
the  person  absolutely  entitled  thereto,  it  shall  be  lawful  for  the  court  of 
chancery  to  make  an  order  vesting  the  sole  right  to  transfer  such  stock  or 
to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such 
chose  in  action  or  any  interest  in  respect  thereof,  in  such  person  or  persons 
as  the  said  court  may  appoint. 

XXIV.  And  be  it  enacted,  that  where  any  one  of  the  trustees  of  any  stock  When  one  of 
or  chose  in  action  shall  neglect  or  refuse  to  transfer  such  stock  or  to  receive  severs!  tnutces 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  chose  in  action  Jj  tSnsfer  mr*** 
according  to  the  directions  of  the  person  absolutely  entitled  thereto,  for  the  receive  and  pay 
space  of  twenty-eight  days  next  after  a  request  in  writing  for  that  purpose  over  dividends* 
shall  have  been  made  to  him  or  her  by  such  person,  it  shall  be  lawful  for 

the  court  of  chancery  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and  re* 
cover  such  chose  in  action,  in  the  other  trustee  or  trustees  of  the  said  stock 
or  chose  in  action,  or  in  any  person  or  persons  whom  the  said  court  may 
appoint  jointly  with  such  other  trustee  or  trustees. 

dE2 
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XXV.  And  be  it  enacted,  thmt  when  any  stock  diall  be  staodinglB  the 
sole  name  of  a  deceased  person,  and  bis  or  her  personal  representative  sbafi 
be  out  of  the  jurisdiction  of  the  court  of  chancery,  or  cannot  be  found,  or  it 
shall  be  uncertain  whether  such  personal  representative  be  lirin^  or  dead, 
or  such  personal  representative  shall  neglect  or  refuse  to  transfer  soch  afock, 
or  receive  the  dividends  or  income  thereof,  according  to  the  direction  of  the 
person  absolutely  entitled  thereto,  for  the  space  of  t«enty.eighc  days  neat 
after  a  request  in  writing  for  that  purpose  shall  have  been  made  to  him  by  the 
person  entitled  as  aforesaid,  it  shall  be  lawful  for  the  court  of  chaoccry  ta 
make  an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive  Ae 
dividends  or  income  thereof,  in  any  person  or  persons  irhom  the  said  eovrt 
may  appoint 


Eff)»et  of  an  order 
Testing  the  legal 
right  to  transfer 
stock. 


XXVI.  And  be  it  enacted,  that  where  any  order  shall  hare  been  made 
under  any  of  the  provisions  of  this  act  vesting  the  right  to  anv  stock  in  any 
person  or  persons  appointed  by  the  lord  chancellor  intrusted  as  aforesaid, 
or  the  court  of  chancery,  such  legal  right  shall  vest  accordingly,  and  there- 
upon the  person  or  persons  so  appointed  are  hereby  authorixed  and  empow. 
ered  to  execute  all  deeds  and  powers  of  attorney,  and  to  perform  all  acts 
relating  to  the  transfer  of  such  stock  into  his  or  their  own  name  or  names  or 
otherwise,  or  relating  to  the  receipt  of  the  dividends  thereof,  to  the  extent 
and  in  conformity  with  the  terms  of  such  order ;  and  the  bank  of  England, 
and  all  companies  and  associations  whatever,  and  all  persons,  shall  be  equally 
bound  and  compellable  to  comply  with  the  requisitions  of  such  person  or 
persons  so  appointed  as  aforesaid,  to  the  extent  and  in  conformity  with  the 
terms  of  such  order  as  the  said  hank  of  England,  or  such  companies,  asso- 
ciations or  persons,  would  have  been  bound  and  compellable  to  comply  with 
the  requisitions  of  the  person  in  whose  place  such  appointment  shall  have 
been  made,  and  shall  be  equally  indemnified  in  complying  with  the  requi- 
aition  of  such  person  or  persons  so  appointed  as  they  would  have  been 
indemnified  in  complying  with  the  requisition  of  the  person  in  whose  place 
such  appointment  shall  have  been  made;  and  after  notice  in  writing  of  any 
such  order  of  the  lord  chancellor  intrusted  as  aforesaid,  or  of  the  court  of 
chancery,  concerning  any  stock  shall  have  been  given,  it  shall  not  be  lawful 
for  the  bank  of  England,  or  any  company  or  association  whatever,  or  any 
person  having  received  such  notice,  to  act  upon  the  requisition  of  the  person 
in  whose  place  an  appointment  shall  have  been  made  in  any  matter  whatever 
relating  to  the  transfer  of  such  stock,  or  the  payment  of  the  dlvideoda  or 
produce  thereof. 


Effect  of  an 
order  vesting 
legal  right  In  a 
ehose  in  aoUon. 


XXVI T.  And  be  it  enacted,  that  where  any  order  shall  have  been  made 
under  the  provisions  of  this  act,  either  by  the  lord  chancellor  intrusted  am 
aforesaid,  or  by  the  court  of  chancery,  vesting  the  legal  right  to  sue  for  or 
recover  any  chose  in  action  or  any  interest  in  respect  thereof  in  any  person 
or  persons,  such  legal  right  shall  vest  accordingly,  and  thereupon  it  shall  be 
lawful  for  the  person  or  persons  so  appointed  to  carry  on,  commence  and 
prosecute,  in  his  or  their  own  name  or  names,  any  action,  suit  or  other 
proceeding  at  law  or  in  equity  for  the  recovery  of  such  chose  in  action,  in 
the  same  manner  in  all  respects  as  the  person  in  whose  place  an  appoint- 
ment  shall  have  been  made  could  have  sued  for  or  recovered  such  chose  in 
action. 


Eiltect  of  sn  order 
vesting  copyhold 
lands,  or  appoint- 
ing any  person  to 
convey  copyhold 


XXV  III.  And  be  it  enacted,  that  whensoever,  under  any  of  the  provisions 
of  this  act,  an  order  shall  be  made  either  by  the  lord  chancellor  intrusted  aa 
aforesaid,  or  the  court  of  chancery,  vesting  any  copyhold  or  customary  lands 
in  any  person  or  persons,  and  such  order  shall  be  made  with  the  consent  of 
the  lord  or  lady  of  the  manor  whereof  such  lands  are  holden,  then  th^  landa 
shall,  without  any  surrender  or  admittance  in  respect  thereof,  vest  accord- 
ingly ;  and  whenever,  under  any  of  the  provisions  of  this  act,  an  order  ahall 
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be  made  either  by  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court  of 
chancery,  appointing  any  person  or  persons  to  convey  or  assign  any  copy- 
hold or  customary  lands,  it  shall  be  lawful  for  such  person  or  persons  to  do 
all  acts  and  execute  all  instruments  for  the  purpose  of  completing  the  assur- 
ance of  such  lands ;  and  all  such  acts  and  instruments  so  done  and  executed 
shall  have  the  same  effect,  and  every  lord  and  lady  of  a  manor,  and  every 
other  person,  shall,  subject  to  the  customs  of  the  manor,  and  the  usual 
payments,  be  equally  bound  and  compellable  to  make  admttunce  to  such 
taiids,  and  to  do  all  other  acts  for  the  purpose  of  completing  the  assurance 
thereof,  as  if  the  persons  in  whose  place  an  appointment  shall  have  been 
made,  being  free  from  any  disability^  had  duly  done  and  executed  such  acta 
and  instruments. 

XXIX.  And  be  it  enacted,  that  when  a  decree  shall  have  been  made  by  When  a  decree  is 
any  court  of  equity  directing  the  sale  of  any  lands  for  the  payment  of  the  made  for  tale  of 
debtt  of  a  deceased  person,  every  person  seised  or  possessed  of  such  lands,  JSymJ^Vof 

or  entitled  to  a  contingent  right  therein,  as  heir,  or  under  the  will  of  such  debts, 
deceased  debtor,  shall  be  deemed  to  be  so  seised  or  possessed  or  entitled,  as 
the  case  may  be,  upon  a  trust  within  the  meaning  of  this  act,  and  the  court 
of  chancery  is  hereby  empowered  to  make  an  order  wholly  discharging  the 
contingent  right  under  the  will  of  such  deceased  debtor  of  any  unborn 
person. 

XXX.  And  be  it  enacted,  that  where  any  decree  shall  be  made  by  any  Court  to  declare 
court  of  equity  for  the  specific  performance  of  a  contract  concerning  any  what  parties  are 
lands,  or  for  the  partition  or  exchange  of  any  lands,  or  generally  when  any  J^nprited  to  wiy 
decree  shall  be  made  for  the  conveyance  or  assignment  of  any  lands,  either  tuit,  and  as  to 
in  cases  arising  out  of  the  doctrine  of  election  or  otherwise,  it  shall  be  lawful  the  interests  of 
for  the  said  court  to  declare  that  any  of  the  parties  to  the  said  suit  wherein  P«»«"  unborn, 
such  decree  is  made  are  trustees  of  such  lands  or  any  part  thereof,  within  the 

meaning  of  this  act,  or  to  declare  concerning  the  interests  of  unborn  persona 
who  might  claim  under  any  party  to  the  said  suit,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased  who  was  during  his  lifetime  a 
party  to  the  contract  or  transactions  concerning  which  such  decree  is  made, 
that  such  interests  of  unborn  persons  are  the  interests  of  persons  who  upon 
coming  into  existence  would  be  trustees  within  the  meaning  of  this  act;  and 
thereupon  it  shall  be  lawful  for  the  lord  chancellor  intrusted  as  aforesaid,  or 
the  court  of  chancery,  as  the  case  may  be,  to  make  such  order  or  orders  as 
to  the  estates,  rights  and  interests  of  such  persons,  born  or  unborn,  as  the 
said  court  or  the  said  lord  chancellor  might  under  the  provisions  of  this 
act  make  concerning  the  estates,  rights  and  interesu  of  trustees  born  or 
unborn. 

XXXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord  chancellor  Power  to  make 
intrusted  as  aforesaid,  or  the  court  of  chancery,  to  make  declarations  and  directions  how 
give  directions  concerning  the  manner  in  which  the  right  to  any  stock  or  f**rst?Yto  be"** 
chose  in  action  vested  under  the  provisions  of  this  act  shall  be  exercised ;  exerciMd. 

and  thereupon  the  person  or  persons  in  whom  such  right  shall  be  vested 
shall  be  compellable  to  obey  such  directions  and  declarations  by  the  same 
process  as  that  by  which  other  orders  under  this  act  are  enforced. 

XXXII.  And  be  it  enacted,  that  whenever  it  shall  be  expedient  to  appoint  Power  to  court 
a  new  trustee  or  new  trustees,  and  it  shall  be  found  inexpedient,  difficult  or  *®  °»yke  order 
impracticable  so  to  do  without  the  assistance  of  the  court  of  chancery,  it  SSSSiu*  "*^ 
shall  be  lawful  for  the  said  court  of  chancery  to  make  an  order  appointing  a 

new  trustee  or  new  trustees,  either  in  subsutution  for  or  in  addition  to  any 
existing  trustee  or  trustees. 

■  XXXIII.  And  be  it  enacted,  that  the  person  or  persons  who,  upon  the  The  new  trustees 
making  of  such  order  as  last  aforesaid,  shall  be  trustee  or  trustees,  sha(l  ^  hsTt  the 
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have  an  the  taiDe  rights  mnd  powers  as  he  or  they  would  have  bad  if  ap- 
pointed by  decree  in  a  suit  duly  instituted. 

XXXIV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  court  of 
chancery,  upon  making  any  order  for  appointing  a  new  trustee  or  new 
trustees,  either  by  the  same  or  by  any  subsequent  order  to  direct  that  any 
lands  subject  to  the  trust  shall  vest  in  the  person  or  persons  who  upon  the 
appointment  shall  be  the  trustee  or  trustees  for  such  estate  as  the  coiot 
shall  direct;  and  such  order  shall  have  the  same  effect  as  if  the  person  or 
persons  who  before  such  order  were  the  trustee  or  trustees  (if  any)  bad  duly 
executed  all  proper  conveyances  and  assignments  of  such  lands  for  sncb 
estate. 


Power  to  oowt 
to  vest  licht  to 
sue  at  law  la  new 


XXXV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  court  o( 
chancery,  upon  making  any  order  for  appointing  a  new  trustee  or  new  tms- 
tees,  either  by  the  same  or  by  any  subsequent  mder  to  vest  the  right  to  call 
for  a  transfer  of  any  stock  subject  to  the  trust,  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  any  chose  in  action,  sttbjeet  to 
the  trust,  or  any  interest  in  respect  thereof,  in  the  person  or 
upon  the  appointment  shall  be  the  trustee  or  trustees. 


Old  tnutees  not 
to  be  discharged 
ftom  UablUtj. 


XXXVI.  And  be  it  enacted,  that  any  such  appointment  by  the  court  of 
new  trustees,  and  any  such  conveyance,  assignment  or  transfer  as  aforesaid, 
shall  operate  no  further  or  otherwise  as  a  discharge  to  any  former  or  con- 
tinuing trustee  than  an  appointment  of  new  trustees  under  any  power  for 
that  purpose  contained  in  any  instrument  would  have  done. 


Who  majr  apply. 


Power  to  present 
pjtition  in  the 
flrst  inotance. 


XXXVII.  And  be  it  enacted,  that  an  order,  under  any  of  the  hereinbefore 
contained  provisions,  for  the  appointment  of  a  new  trustee  or  trustees,  or 
concerning  any  lands,  stock  or  chose  in  action  subject  to  a  trust,  may  be 
made  upon  the  application  of  any  person  beneficially  interested  in  such 
lands,  stock  or  chose  in  action,  whether  under  disability  or  not,  or  upon  the 
application  of  any  person  duly  appointed  as  a  trustee  thereof;  and  that  an 
order  under  any  of  the  provisions  hereinbefore  contained  concerning  any 
lands,  stock  or  chose  in  action  subject  to  a  mortgage  may  be  made  on  the 
application  of  anv  person  beneficially  interested  in  the  equity  of  redemp- 
tion, whether  under  disability  or  not,  or  of  any  person  interested  in  the 
moneys  secured  by  such  mortgage. 

XL.  And  be  it  enacted,  that  any  person  or  persons  entitled  in  manner 
aforesaid  to  apply  for  an  order  from  the  said  court  of  chancery,  or  from  the 
lord  chancellor  intrusted  as  aforesaid,  may,  should  he  so  think  fit,  present 
a  petition  in  the  first  instance  to  the  court  of  chancery,  or  to  the  lord  chan- 
cellor intrusted  as  aforesaid,  for  such  order  as  he  may  deem  himself  entitled 
to,  and  may  give  evidence  by  affidavit  or  otherwise  in  support  of  such 
petition  before  the  said  court,  or  the  lord  chancellor  intrusted  as  aforesaid, 
and  may  serve  such  person  or  persons  with  notice  of  such  petition  as  he  may 
deem  entitled  to  service  thereof 


Whstmaybe 
done  ttpoa 
petition. 


XLI.  And  be  it  enacted,  that  upon  the  hearing  of  any  such  motion  or 
petition  it  shall  be  lawful  for  the  said  court  or  for  the  said  lord  chancellor, 
ahould  it  be  deemed  necessary,  to  direct  a  reference  to  one  of  the  masters  in 
ordinary  of  the  court  of  chancery  to  inquire  into  any  facta  which  require 
such  an  investigation,  or  it  shall  be  lawful  for  the  said  court  or  for  the  said 
lord  chancellor  to  direct  such  motion  or  petition  to  stand  over,  to  enable 
the  petitioner  or  petitioners  to  adduce  evidence  or  further  evidence  before 
the  said  court  or  before  the  said  lord  chancellor,  or  to  enable  notice  or  any 
further  notics  of  such  motion  or  petition  to  be  served  upon  any  person  or 
^pcnons. 
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XLII.  And  be  it  enacted,  that  upon  the  hearing  of  any  auch  motion  or  Coartmay  dli* 
petition,  whether  any  certificate  or  report  from  a  master  shall  have  been  ™*"  petition 
obtained  or  not,  it  ahall  be  lawful  for  the  court,  or  the  lord  chancellor  in-  ^^^^  "^nXxQuX 
trusted  as  aforesaid,  to  dismiss  such  motion  or  petition,  with  or  without  costs, 
or  to  make  an  order  thereupon  in  conformity  with  the  provbions  of  this 
act. 

XLII  I.  And  be  it  enacted,  that  whensoever  in  any  cause  or  matter,  either  Power  to  make 
by  the  evidence  adduced  therein,  or  by  the  admissions  of  the  parties,  or  by  "„^*'  ^  * 
a  report  of  one  of  the  masters  of  the  court  of  chancery,  the  facts  necessary  '^^*^ 
for  an  order  under  this  act  shall  appear  to  such  court  to  be  sufficiently  proved, 
it  shall  be  lawful  for  the  said  court,  either  upon  the  hearing  of  the  said  cause 
or  of  any  petition  or  motion  in  the  said  cause  or  matter,  to  make  such  order 
under  this  act. 

XLIV.  And  be  it  enacted,  that  whenever  any  order  shall  be  made  under  Orders  made  by 
this  act,  either  by  the  lord  chancellor  intrusted  as  aforesaid,  or  by  the  court  thecoart  of 
of  chancery,  for  the  purpose  of  conveying  or  assigning  any  lands,  or  for  the  founde7on 
purpose  of  releasing  or  disposing  of  any  contingent  right,  and  such  order  certain  allega- 
shall  be  founded  on  an  allegation  of  the  personal  incapacity  of  a  trustee  or  tion«,  to  be  con- 
mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  or  devisee  of  a  ©f  the  nuuttr"^ 
mortgagee  is  out  of  the  jurisdiction  of  the  court  of  chancery,  or  cannot  be  contained  in  such 
found,  or  that  it  is  unceruin  which  of  several  trustees,  or  which  of  several  allegations. 
devisees  of  a  mort^gee,  was  the  survivor,  or  whether  the  last  trustee,  or  the 
heir  or  last  surviving  devisee  of  a  mortgagee,  be  living  or  dead,  or  on  an 
allegation  that  anjr  trustee  or  mortgagee  has  died  intestate  without  an  heir, 
or  has  died  and  it  is  not  known  who  is  his  heir  or  devisee,  then  in  any  of 
such  cases  the  fact  that  the  lord  chancellor  intrusted  as  aforesaid,  or  the 
court  of  chancery,  has  made  an  order  upon  such  an  allegation,  shall  be 
conclusive  evidence  of  the  matter  so  alleged  in  any  court  of  law  or  equity 
upon  any  question  as  to  the  legal  validity  of  the  order :  Provided  always,  • 

that  nothing  herein  contained  shall  prevent  the  court  of  chancery  directing 
a  re-conveynnce  or  re-assignment  of  any  lands  conveyed  or  assigned  by  any 
cyrder  under  this  act,  or  a  re-disposition  of  any  contingent  right  conveyed  or 
disposed  of  by  such  order ;  and  it  shall  be  lawful  for  the  said  court  to  direct 
suy  of  the  parties  to  any  suit  concerning  such  lands  or  contingent  right  to 
pay  any  costs  occasioned  by  the  order  under  this  act,  when  the  same  shall 
appear  to  have  been  improperly  obtained. 

XLV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord  chancellor  Truiteet  of 
intrusted  as  aforesaid,  or  the  court  of  chancery,  to  exercise  the  powers  chariUes. 
herein  conferred  for  the  purpose  of  vesting  any  lands,  stock  or  chose  in 
action  in  the  trustee  or  trustees  of  any  charity  or  society  over  which  charity 
or  society  the  said  court  of  chancery  would  have  jurisdiction  upon  suit  duly 
instttttted,  whether  such  trustee  or  trustees  shall  have  been  duly  appointed 
by  any  power  contained  in  any  deed  or  instrument,  or  by  the  decree  of  the 
said  court  of  chancery,  or  by  order  made  upon  a  petition  to  the  said  court 
under  any  statute  authorizing  the  said  court  to  make  an  order  to  that  effect 
in  a  summary  way  upon  petition. 

XLV  I.  And  be  it  enacted,  that  no  lands,  stock,  or  chose  in  action  vested  No  escheat  of 
in  any  person  upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  property  beld 
shall  escheat  or  be  forfeited  to  her  Majesty,  her  heirs  or  successors,  or  to  ^J^^l]  ^' 
any  corporation,  lord  or  lady  of  a  manor,  or  other  person,  by  reason  of  the 
attainder  or  conviction  for  any  offence  of  such  trustee  or  mortgagee,  but 
^all  remain  in  such  trustee  or  mortgagee,  or  survive  to  his  or  her  co* 
trustee,  or  descend  or  vest  in  his  or  her  representative,  at  if  no  such  attainder 
or  conviction  had  taken  place. 

XLV II.  And  be  it  enacted,  that  nothing  contained  in  this  act  thai]  prevent  Act  not  to  pre- 
the  eachsat  or  forfeiture  of  any  Undt  or  personal  estate  vested  in  any  tuch  ^•n^  escheat  or 
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trustee  or  mortgagee,  so  fitf  as  relates  to  any  beneficial  interest  herein  of 
any  such  trustee  or  mortgagee,  bat  such  lands  or  personal  estate,  so  ^  as 
relates  to  any  such  beneficial  interest,  shall  be  reco¥erable  in  the  same  ma&Ber 
as  if  this  act  bad  not  passed. 

XLIX.  And  be  it  enacted,  that  where  in  any  suit  commenced  or  to  be 
commenced  in  the  court  of  chancery  it  shall  be  made  to  appear  to  the  court 
by  affidavit  that  diligent  search  and  inquiry  has  been  made  after  any  person 
made  a  defendant,  who  is  only  a  trustee,  to  senre  him  with  the  process  of 
the  court,  and  that  he  cannot  be  found,  it  shall  be  lawful  for  the  said  court 
to  hear  and  determine  such  cause,  and  to  make  such  absolute  decree  tbereia 
against  every  person  who  shall  appear  to  them  to  be  only  a  trustee,  and  not 
otherwise  concerned  in  interest  in  the  matter  in  question,  in  socfa  and  the 
same  manner  as  if  such  trustee  had  been  duly  served  with  the  process  of 
the  court,  and  had  appeared  and  filed  his  answer  thereto,  and  had  also  ap- 
peared by  his  counsel  and  solicitor  at  the  hearing  of  such  cause :  provided 
always,  tnst  no  such  decree  shall  bind,  affect,  or  in  anywise  prejudice  any 
person  against  whom  the  same  shall  be  made,  without  service  of  process 
upon  him  as  aforesaid,  his  heirs,  executors  or  administrators,  for  or  in  re- 
spect of  any  estate,  right  or  interest  which  such  person  shall  have  at  the 
time  of  msking  such  decree,  for  his  own  use  or  benefit,  or  otherwise  than  as 
a  tiustee  as  aforesaid. 

LI.  And  be  it  enacted,  that  the  lord  chaneellor  intrusted  aa  aforesaid, 
and  the  court  of  chancery,  may  order  the  costs  and  expenses  of  and  relating 
to  the  petitions,  orders,  directions,  conveyances,  assignmenu  and  transfers 
to  be  made  in  pursuance  of  this  act,  or  any  of  them,  to  be  paid  and  raised 
out  of  or  from  the  lands  or  personal  esute,  or  the  rents  or  produce  thereof, 
in  respect  of  which  the  same  respectively  shall  be  made,  or  in  such  man^^ 
as  the  said  lord  chancellor  or  court  shall  think  proper* 

LI II.  And  be  it  enacted,  that  upon  any  petition  under  this  act  beinj? 
preseiited  to  the  lord  chsncellor  intrusted  as  aforesaid,  or  to  the  oomt  of 
chancery,  it  shall  be  lawful  for  the  said  lord  chancellor  or  the  said  eourt  of 
chancery  to  postpone  making  any  order  upon  such  petition  until  the  right 
of  the  petitioner  or  petitioners  shall  have  been  declared  in  a  suit  duly  insti- 
tuted tor  that  purpose. 

LIV.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  thb 
act  to  the  court  of  chancery  in  England  shall  extend  to  all  lands  and  per- 
sonal estate  within  the  dominions,  plantations  and  colonies  belonging  to  bar 
Majesty  (except  Scotland). 

LVIIT.  And  be  it  enacted,  that  in  citing  this  act  in  other  acts  of  parlia- 
roent,  and  in  legal  instrumenu  and  in  legal  proceedings,  it  shall  be  sufficient 
to  use  the  expression  *'The  Trustee  Act,  1850." 


Court  of  chancery 
may  make  an 


An  Act  to  extend  the  ProvisioM  of  "  The  Trustee  Act,  1850.'* 
15  4- 16  Vict,  c.  55.  [20M  June,  1852.] 

Whereas  it  is  expedient  to  extend  the  provisions  of  the  Trustee  Act, 
1850:  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Migesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same, 

I.  That  when  any  dedree  or  order  shall  have  been  made  by  any  court  of 
equity  directing  the  sale  of  any  lands  for  any  purpose  whateYer,  every 
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person  seised  or  possessed  of  such  land,  or  entitled  to  a  contingent  right  order  for  Testing 
therein,  being  a  party  to  the  suit  or  proceeding  in  which  such  decree  or  !j*^^^*n"  **** 
order  shall  have  been  made,  and  bound  thereby,  or  being  otherwise  bound   ^y  a  party  tolhe 
by  Kuch  decree  or  order,  shall  be  deemed  to  be  so  seised  or  possessed  or  luU  after  a 
entitled  (as  the  case  may  be)  upon  a  trust  within  the  meaning  of  the  decree  or  order 
Trustee  Act,  1860:  and  in  every  such  case  it  shall  be  lawful  for  the  court  "'"*•• 
of  chancery,  if  the  said  court  shall  think  it  expedient  for  the  purpose  of 
carrying  such  sale  into  effect,  to  make  an  order  vesting  such  lands  or  any 
part  thereof,  for  such  estate  as  the  court  shall  think  fit,  either  in  any  pur- 
chaser or  in  such  other  person  as  the  court  shall  direct ;  and  every  such 
order  shall  have  the  same  effect  as  if  such  person  so  seised  or  possessed  or 
entitled  had  been  free  from  all  disability,  and  had  duly  executed  all  proper 
conveyances  and  assignments  of  such  lands  for  such  estate. 

II.  That  sections  numbered  seventeen   and  eighteen   in  the  Queen*s  Power  to  make 
printer's  copy  of  the  Trustee  Act,  1850,  be  repealed ;  and  in  every  case  "» order  for 
where  any  person  is  or  shall  be  jointly  or  solely  seised  or  possessed  of  any  JSate  Vn  reftital 
lands  or  entitled  to  a  contingent  right  therein  upon  any  trust,  and  a  de-  or  Deflect  of  a 
mand  shall  have  been  made  upon  such  trustee  by  a  person  entitled  to  trustee  to  convey 
require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  authorized  agent  ®^  relesae. 

of  such  last- mentioned  person,  requiring  such  trustee  to  convey  or  assign 
the  same,  or  to  release  such  contingent  right,  it  shall  be  lawful  for  the  court 
of  chancery,  if  the  said  court  shall  be  satisfied  that  such  trustee  has  wilfully 
refused  or  neglected  to  convey  or  assign  the  said  lands  for  the  space  of 
twenty- eight  diays  after  such  demand,  to  make  an  order  vesting  such  lands 
in  such  person,  in  such  manner  and  for  such  estate  as  the  court  shall  direct, 
or  releasing  such  contingent  right  in  such  manner  aa  the  court  shall  direct; 
and  the  said  order  shall  have  the  same  effect  as  if  the  trustee  had  duly  exe* 
cuted  a  conveyance  or  assignment  of  the  lands,  or  a  release  of  such  right,  io 
the  same  manner  and  for  the  same  estate. 

III.  That  when  any  infont  shall  be  solely  entitled  to  any  stock  upon  any  Power  to  make 
trust,  it  shall  be  lawful  for  the  court  of  chancery  to  make  an  order  vesting  an  order  for  the 
in  any  person  or  persons  the  right  to  transfer  such  stock,  or  to  receive  the  *'?3.*JfI  oy««jlP* 
dividends  or  income  thereof;  and  when  any  infant  shall  be  entitled  jointly  gtoJi^in  wme  of 
with  any  other  person  or  persons  to  any  stock  upon  any  trust,  it  shall  be  an  tnfiuit  trustee, 
lawful  for  the  said  court  to  make  an  order  vesting  the  right  to  transfer  such 

stock,  or  to  receive  the  dividends  or  income  thereof,  either  in  the  person  or 
persons  jointly  entitled  with  the  infant,  or  in  him  or  them  together  with 
any  other  person  or  persons  the  said  court  may  appoint. 

IV.  That  where  any  person  shall  neglect  or  refuse  to  transfer  any  stock.  On  neglect  to 

or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  any  !^*°*i|!LilM^  ^^^ 

chose  in  action,  or  any  interest  in  respect  thereof,  for  the  apace  of  twenty-  dJys,  oiSw  may 

eight  days  next  after  an  order  of  the  court  of  chancery  for  that  purpose  be  m*ade  vesting 

shall  have  been  served  upon  him,  it  shall  be  lawful  for  the  court  of  chan-  right  to  transfer 

eery  to  make  an  order  vesting  all  the  right  of  such  person  to  transfer  such  Jj  Se  wSfshaU 

stock,  or  to  receive  the  dividends  or  income  thereor,  or  to  sue  for  and  re-  appoint, 
cover  such  chose  in  action,  or  any  interest  in  respect  thereof,  in  such  person 
or  persons  as  the  said  court  may  appoint. 

V.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  deceased  On  lOce  neglect 
person,  and  his  personal  representative  shall  refuse  or  neglect  to  transfer  ^  ^f'^iJ'* 
such  stock  or  receive  the  dividends  or  income  thereof  for  the  space  of  Se'lnldel,       "*^ 
twenty-eight  days  next  after  an  order  of  the  court  of  chancery  for  that  pur- 

pose  shall  have  been  served  upon  him,  it  shall  be  lawful  for  the  court  of 
chancery  to  make  an  order  vesting  the  right  to  transfer  such  stock,  or  to 
receive  the  dividends  or  income  thereof,  in  any  person  or  persons  whom 
the  said  court  may  appoint. 
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Bank  of  Eng tend 
and  enmpanle* 
to  comply  with 
such  order*. 


Appendix, 

VI.  When  any  order  being  or  purporting  to  be  onder  this  act  or  vsAk 
the  Trustee  Act,  1850,  shall  be  made  by  the  lord  chaQcellor  intrusted  ai 
aforesaid,  or  by  the  court  of  chancery,  resting  the  ri^ht  to  any  stock,  or 
vesting  the  right  to  transfer  any  stock,  or  vesting  the  ri^bt  to  call  for  the 
transfer  of  any  stock,  in  any  person  or  persons,  iu  every  such  caae  the  legal 
right  to  transfer  such  stock  shall  vest  accordingly ;  and  the  peraoo  or  per- 
sons so  appointed  shall  be  authorized  and  empowered  to  execute  all  deedi 
and  powers  of  attorney,  and  to  perform  all  acts  relating  to  the  transfer  of 
such  stock  into  his  or  their  own  name  or  names,  or  otherwise,  to  the  extern 
and  in  conformity  with  the  terms  of  the  order ;  and  the  bank  of  England, 
and  all  companies  and  associations  whatever,  and  all  persona  shall  be 
equally  bound  and  compellable  to  comply  with  the  requisitions  of  such 
person  or  persons  so  appointed  as  aforesaid,  to  the  extent  and  in  con- 
formity with  the  terms  of  such  order,  as  the  said  bank  of  Eng^land,  or  sndi 
companies,  associations,  or  persons  would  have  been  bound  and  compellable 
to  comply  with  the  requisitions  of  the  person  in  whose  place  such  appoiat- 
ment  shall  have  been  made. 


Indemcity  to 
bank  and  coin- 
pan  iot  so  obey- 


VII.  That  every  order  made  or  to  be  made,  being  or  purporting  to  be 
made  under  this  or  the  Trustee  Act,  1850,  by  the  lord  chancellor  intrusted 
as  aforesaid,  or  by  the  court  of  chancery,  and  duly  passed  and  entered, 
shall  be  a  complete  indemnity  to  the  bank  of  England,  and  all  companies 
and  associations  whatsoever,  and  all  persons,  for  any  act  done  puraaaat 
thereto ;  and  it  shall  not  be  necessary  for  the  bank  of  England,  or  such 
company  or  association,  or  person,  to  inquire  concerning  the  propriety  of 
such  order,  or  whether  the  lord  chancellor  intrusted  as  aforesaid,  or  the 
court  of  chancery,  had  jurisdiction  to  make  the  i 


Power  to  appoint 
new  trutteee  in 
lieu  of  pertODS 
convicted  of 
felony. 


VIII.  That  when  any  person  is  or  shall  be  jointly  or  solely  seised  or 
possessed  of  any  lands  or  entitled  to  any  stock  upon  any  trust,  and  sodi 
person  has  been  or  shall  be  convicted  of  felony,  it  shall  be  lawful  for  the 
court  of  chancerv,  upon  proof  of  such  conviction,  to  sppoint  any  persoo  to 
be  a  trustee  in  tlie  place  of  such  convict,  and  to  make  an  order  for  ▼esting 
such  lands,  or  the  right  to  transfer  such  stock,  and  to  receive  the  dividends 
or  income  thereof,  in  such  person  to  be  so  appointed  trustee;  and  such 
order  shall  have  the  same  efiect  as  to  lands  as  if  the  convict  trustee  bad 
been  free  from  any  disability,  and  had  duly  executed  a  conveyance  or  as- 
signment of  his  estate  and  interest  in  the  same. 


Power  to  the  IX.  That  in  all  cases  where  it  shall  be  expedient  to  appoint  a  new  trus* 

court  to  «PP<»lnt  x^^  ^^^  ^  shall  be  found  inexpedient,  diflicult,  or  impracticable  so  to  do 
whenuhCTv'ie  no  without  the  assistance  of  the  court  of  chancery,  it  shall  be  lawful  for  the 
existing  trustee,    said  court  to  make  an  order  appointing  a  new  trustee  or  new  trustees, 

whether  there  be  any  existing  trustee  or  not  at  the  time  of  making  such 

order. 


Act  to  be  con- 
•trued  as  part  of 
Trustee  Act, 
IWO. 


XII.  That  this  act  shall  be  read  and  construed  according  to  the  defini- 
tions and  interpretations  contained  in  the  second  section  of  the  Trustee 
Act,  1850,  and  the  provisions  of  the  said  last-mentioned  act  (except  so  fir 
as  the  same  are  altered  by  or  inconsistent  with  this  act)  shall  extend  and 
apply  to  the  cases  provided  for  by  this  act,  in  the  same  way  as  if  this  act 
had  been  incorporated  with  and  had  formed  part  of  the  said  Trustee  Act, 
1850. 


Alt  orders  made  XIII.  That  every  order  to  be  made  under  the  Trustee  Act,  1850,  or  this 

under  Trustee  act,  which  shall  have  the  effect  of  a  conveyance  or  assignment  of  any  lands, 

^t*io^'ci^nL  °'  *  transfer  of  any  such  stock  as  can  only  be  transferred  by  stamped  deed, 

able  with  the  "l^^ll  ^^  chargeable  with  the  like  amount  of  stamp  duty  as  it  would  have 

sama  stamp  duty  been  chargeable  with  if  it  had  been  a  deed  executed  by  the  persoii  or 
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persons  seised  or  possessed  of  such  lands,  or  entitled  to  such  stock ;  and  ss  deeds  of  con- 
every  such  order  shall  be  duly  stamped  for  denoting  the  payment  of  the  said  ▼«7si>ce. 
duty. 


AUTHORITY  AND  DUTY  OF  REGISTRAR 
ACTING  AS  A  CHIEF  CLERK  IN  CHAN- 
CERY. 


j4.n  Act  to  abolish  the  Office  of  Master  in  Ordinary  of  the 
High  Court  of  Chancert/y  and  to  make  Provision  for  the 
more  speedy  and  efficient  Despatch  of  Business  in  the  said 
Court,  15  4-  16  Vict.  c.  80.  [^OthJune,  1852.] 

XI.  From  and  after  the  first  day  of  Michaelmas  term,  one  thousand  Power  to  i 
eight  hundred  and  fifty-two,  it  shall  be  lawful  for  the  master  «f  the  rolls  of  the  roiu  and 
and  the  vice-chancellors  for  the  time  being,  and  they  are  hereby  required  to^i!!"t*i'cSmbm 
to  sit  at  chambers  for  the  despatch  of  such  part  of  the  business  of  the  said  for  the  despatch 
court  as  can.  without  detriment  to  the  public  advantage  arising  from  the  of  boeiaeM,  &e. 
discussion  of  questions  in  open  court,  be  heard  in  chambers,  according  to 
the  directions  hereinafter  in  that  behalf  specified  or  referred  to ;  and  the 
tiroes  at  and  during  which  they  respectively  shall  so  sit  shall  be  from  time 
to  time  fixed  by  them  respectively. 

XIII.  The  master  of  the  rolls  and  every  of  the  vice-chancellors  re-  Judges  to  have 
■pectively  when  sitting  in  chambers  shall  have  the  same  power  and  juris-  tame  cower  and 
diction  in  respect  of  the  business  to  be  brought  before  them,  as  if  they  were  J'»'*»<*>«Ji®n  ••  *» 
respectively  sitting  in  open  court.  ®^"  ^     ' 

XV.  All  orders  of  the  master  of  the  rolls  or  of  any  vice-chancellor,  made  Orders  made  at 

by  him  at  chambers,  shall  have  the  force   and  effect  of   orders  of  the  chamben  to  have 

court  of  chancery,  and  such  orders  may  be  signed  and  enrolled  in  like  JScti  ofcourt, 

maoner.  ttc. 

XXVI.  The  business  to  be  disposed  of  by  the  master  of  the  rolls  and  BmhieMtobe 
▼ice -chancellors  respectively  while  sitting  at  chambers  shall  consist  of  such  diiposed  oj*" 
of  the  following  matters  as  the  judge  shall  from  time  to  time  think  may  be  fudsei*'* 
more  conveniently  disposed  of  in  chambers  than  in  open  court;  viHeiieet, 
applications  for  time  to  plead,  answer  or  demur  ;  for  leave  to  amend  bills 
or  claims ;  for  enlarging  publication ;  and  also  applications  for  the  produc- 
tion of  documents ;  applications  relating  to  the  conduct  of  suits  or  matters ; 
applications  as  to  the  guardianship  and  maintenance  of  infants ;  matters 
connected  with  the  management  of  property ;  and  such  other  matters  as 
each  such  judge  may  flrom  time  to  time  see  fit,  or  as  may  from  time  to  time 
be  directed  by  any  general  order  of  the  lord  chancellor. 

XXIX.  From  and  after  the  first  day  of  Michaelmas  term,  one  thousand  Power  to  the 

eight  hundred  and  fifty- two,  the  master  of  the  rolls  and  the  vice-chancellors  J^dgee  to  direct 

respectively  shall  have  the  sole  power  (subject  to  any  rules  which  may  be  Jiafl  be'heard*"* 

made  by  the  lord  chancellor  with  the  advice  and  assisunce  of  them  or  sny  and  inveittgated 

two  of  them)  to  order  what  matters  and  things  shall  be  investigated  by  and  by  themselvee, 

before  their  respective  chief  clerks,  either  with  or  without  their  direction,  fSi^^iif  J-,v. 
during  their  progress,  and  what  matte rt  and  Ibings  shall  be  heard  and  in- 
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Tetti^ted  by  ^emselTet;  and  particularly,  if  the  judge  shall  so  direct,  bit 

chief  clerks  respectively  shall  take  accounts,  and  maike  such  inquiries  u 

have  usually  been  prosecuted  before  the  chief  clerks  of  the  present  maatm: 

Rtgbt  to  tnitor  to  and  the  judge  shall  give  such  aid  and  directions  in  every  or  any  tu^ 

befow^^t^udss.    *<^^<**""  ^  inquiry  as  he  may  think  proper,  but  subject  nevertheless  to  ±t 

'    ^    right  hereinafter  provided  for  the  suitor  to  bring  any  particular  point  befiore 

the  judge  himselL 

XXX.  Each  chief  clerk  shall,  for  the  purpose  of  any  proceedings  di- 
rected by  the  master  of  the  rolls  or  any  vice-chancellor  to  be  taken  before 
him,  have  full  power  to  issue  advertisements,  to  summon  parties  and  wit* 
nesses,  to  administer  oaths,  to  take  affidavits  and  acknowledgments,  other 
than  acknowledgments  by  msrried  women,  to  receive  affirmations,  snd, 
when  so  directed  by  the  judge  to  whose  court  he  is  attached,  to  examine 
parties  and  witnesses,  either  upon  interrogatories  or  vivft  voce,  as  sodi 
judge  shall  direct. 

XXXI.  Parties  and  witnesses  so  summoned  shall  be  bound  to  attend  ra 
pursuance  of  any  such  summons,  and  shall  be  liable  to  process  of  contempt 
m  like  manner  as  parties  or  witnesses  are  now  liable  thereto  in  case  of 
disobedience  to  any  order  of  the  said  court,  or  in  case  of  default  in  attend- 
ance, in  pursuance  of  any  order  of  the  said  court,  or  of  any  writ  of  subpoena 
ad  testificandum ;  and  all  persons  swesring  or  sffirming  before  any  such 
chief  clerk  shall  be  liable  to  all  such  penalties,  punishment8*and  copse- 
quences  for  any  wilful  and  corrupt  false  swearing  or  affirming  contained 
therein  as  if  the  matters  sworn  or  affirmed  had  been  sworn  and  affirmed 
before  any  person  now  by  law  authorised  to  administer  oaths,  to  take  affi* 
davits,  and  to  receive  affirmations. 

Retaltofpro-  XXXII.  The  directions  to  be  given  by  the  master  of  the  rolls  or  any 

eeedlnn  before  vice-chancellor  for  or  touching  any  proceedings  before  his  chief  clerk  shall 
embodlS^in^fonn  ^^""^  ^^  particular  form,  but  the  result  of  such  proceedings  shall  be 
of  short  cortifl-  stated  in  the  shape  of  a  short  certificate  to  the  judge,  and  shall  not  be  ens- 
cats,  ftc.  bodied  in  a  formal  report,  unless  in  any  case  the  judge  shall  see  fit  so  to 
direct ;  and  when  the  judge  shall  approve  of  such  certificate  or  report  be 
shall  sign  the  same  in  testimony  of  his  adopting  the  same. 


Power  to  chief 
clerks  to  iMue 
sdvertiaeroents 
sod  tummontes, 
to  adminitter 
oatht,  ac.  as  the 
Judge  shall 
direct. 


Psrties,  ftc.  not 
attending  liable 
to  process  of  con- 
tempt and  to 
penalties  for 
lalse  swearing, 
ftc. 


XXXIII.  No  exceptions  shall  lie  to  any  certificate  or  report  of  the  chief 
clerk,  although  signed  and  adopted  by  the  judge;  but  any  party  shall, 
either  during  the  proceedings  before  such  chief  clerk,  or  within  such  time 
after  such  proceedings  shall  have  been  concluded,  and  before  the  certificate 
or  report  shall  have  been  signed  and  adopted,  as  the  lord  chsncellor  shall  by 
any  general  order  direct,  be  at  liberty  to  take  the  opinion  of  the  judge  upon 
any  particular  point  or  matter  arising  in  the  course  of  the  proceedings,  or 
upon  the  result  of  the  whole  proceeding  when  it  is  brought  by  the  chief 
clerk  to  a  conclusion. 

XXXIV.  Where  any  certificate  or  report  of  the  chief  cleA  shall  have 
been  signed  and  adopted  by  the  judge  the  same  shall  be  filed  in  like  manner 
as  reports  are  now  filed,  and  shall  thenceforth  be  binding  on  all  the  pardes 
to  the  proceedings,  unless  discharged  or  varied,  either  at  chambers  or  in 
open  court,  sccoidin^  to  the  nature  of  the  case,  upon  application  by  sum- 
mons or  motion  within  such  time  as  shall  be  prescribed  in  that  behalf  by 
any  general  order  of  the  lord  chancellor,  and  nothing  herein  contained  shall 
prejudice  or  afiect  the  power  of  the  court  at  any  time  to  open  any  such 
certificate  or  report  upon  the  same  or  the  like  grounds  as  any  report  of  a 
roaster  of  the  said  court  which  has  been  absolutely  confirmed  may  now  be 
opened. 

Power  to  obtatai     .    XLII.  It  shall  be  lawful  for  the  said  court,  or  any  judge  thereof,  in  such 


No  exceptions  to 
lie  to  certificate, 
fte. 

Parties  at  liberty 
to  take  opinion 
of  judge  upon 
any  particular 
poiBt« 


Certifleate,  fte. 
signed  and 
adopted  by  Judge, 
binding  on  all 
parties,  unless 
discharged  or 
vailed. 
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iray  at  thev  may  think  flt»  to  obuin  the  assistance  of  accoantanti,  mer-  tbetsslstaaeeof 

chants,  engineers,  actuaries  or  other  scientific  persons,  the  better  to  enable  JJ^^JJ^i^ic. 
auch  court  or  judge  to  determine  any  matter  at  issue  in  any  cause  or  pro-  ' 

ceedingt  and  to  act  upon  the  certificate  of  such  persons. 

XLIII.  The  allowances  in  respect  of  fees  to  such  conveyancing  counsel,  Tsxing  lOMter 
mccountants,  merchants,  engineers,  actuaries  and  other  scientific  persona  {J  JJ^JII^gnctol 
shall  be  regulated  by  the  taxing  master  of  the  said  court,  subject  to  an  ap-  couniel.  &c.  »ub- 
peal  to  the  judge  to  whose  court  the  cause  or  matter  shall  be  attached,  whose  jeet  to  appeal, 
decision  shall  be  fioaL 


CHANCERY  PROCEDURE. 


An  Act  to  amend  the  Practice  and  Course  of  Proceeding  in 
the  High  Court  of  Chancery^  15  4-  16  Vict.  c.  86. 

[1*^  July,  1852.] 

Wberbab  it  is  expedient  to  amend  the  practice  and  course  of  proceeding 
in  the  high  court  of  chancery :  Be  it  enacted  bv  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  aasembled,  and  by  the 
authority  of  the  same,  as  follows : 

XXXI.  All  witnesses  to  be  examined  orally  under  the  provisions  of  this  Witnattei  to  be 
act  shall  be  so  examined  by  or  before  one  of  the  examiners  of  the  court,  or  •xjjalned  ^7  <>«• 
by  or  before  an  examiner  to  be  specially  appointed  by  the  court,  the  exa-  ^theeou?in^o 
miner  being  furnished  by  the  plaintifi*  with  a  copy  of  the  bill,  and  of  the  preienetoftho 
answer,  if  any,  in  the  cause ;  and  such  examination  shall  take  place  in  the  PMtlts. 
presence  of  the  parties,  their  counsel,  solicitors  or  agents,  and  the  witnesses 

so  examined  orally  shall  be  subject  to  cross-examination  and  re-examina- 
tion ;  and  such  examination,  cross-examination  and  re-examination  shall  be 
conducted  as  nearly  as  may  be  in  the  mode  now  in  use  in  courts  of  common 
law  with  respect  to  a  witness  about  to  gu  abroad,  and  not  expected  to  be 
present  at  the  trial  of  a  cause. 

XXXII.  The  depositions  taken  upon  any  such  oral  examination  as  afore-  Depotlttont  to  b« 
laid  shall  be  taken  down  in  writing  by  the  examiner,  not  ordinarily  by  *«*«»>  <>"^n  In 
question  and  answer,  but  in  the  form  of  a  narrative,  and  when  completed  ^r  to  the  wTu 
shall  be  read  over  to  the  witness,  and  signed  by  him  in  the  presence  of  neM,  who  •hall 
the  parties,  or  such  of  them  as  may  think  fit  to  attend :  provided  always,  sign  the  tame  in 
that  in  case  the  witness  shall  refuse  to  sign  the  said  depoiiitions,  then  the  JiSuJ^w  If  he 
examiner  shall  aign  the  same,  and  such  examiner  may,  upon  all  examina-  nfSse  to  tign, 
tions,  state  any  special  matter  to  the  court  as  he  shall  think  fit :  provided  examiner  may, 
also,  that  it  shall  be  in  the  discretion  of  the  examiner  to  put  down  any  *<*^  *tate  any 
particular  queation  or  answer,  if  there  should  appear  any  special  reason  for  SS^n^^^jl^flt. 
doing  so ;  and  any  question  or  queationa  which  may  be  objected  to  shall  be 

noticed  or  referred  to  by  the  examiner  in  or  upon  the  depositions,  and  he 
shall  state  his  opinion  thereon  to  the  counsel,  solicitors  or  parties,  and  shall 
refer  to  such  statement  on  tlie  face  of  the  depositionn,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of  any  question  or  quea- 
tiona t  and  the  court  shall  have  power  to  deal  with  the  costs  of  immaterial 
or  irrelevant  depositions  aa  may  be  just 

XXXIII.  If  any  person  produced  before  any  such  examiner  as  a  witness  If  parties  reftiie 
shall  refuse  to  be  sworn,  or  to  answer  any  lawful  queation  pot  to  bim  by  the  ^  beawomot  to 
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antwermjlswAil  examiner,  or  by  either  of  the  partiet,  or  by  hii  or  their  coonad,  ■oKritor  or 

qnettion*,  the       agent,  the  taiDe  course  shall  be  adopted  with  respect  to  such  witness  as  it 

Mine  course  to  bt  ^^^  pursued  io  the  case  of  a  witness  produced  for  examinatioo  before  aa 

DOW  adopted!         examiner  of  the  said  court,  upon  written  ioterrogatories,  and  refusing  to  be 

P  oTl  o  a*  to'         •*<>"»»  or  to  answer  some  lawful  question :  provided  alwajfs,  that  if  any 

vitnets  demor.      witness  shall  demur  or  object  to  any  question  or  questions  which  may  be 

ring  to  questioiis.  put  to  him,  the  question  or  questions  so  put.  and  the  demurrer  or  objectioB 

of  the  witness  thereto,  shall  be  taken  down  by  the  examiner,  and  transmicted 

by  him  to  tlie  record  office  of  the  said  court,  to  be  there  filed :  aod  the 

validity  of  such  demurrer  or  objection  shall  be  decided  by  the  court;  asid 

the  costs  of  and  occasioned  by  such  demurrer  or  objection  shall  be  in  the 

discretion  of  the  court* 

Orleiasi  depo-  XXXIV.  When  the  examination  of  witnesses  before  any  examiner  shall 

transmitt^to       ^*^*  ^^^  concluded,  the  original  depositions,  authenticated  by  the  Mgnstnrc 

tb«  record  office,    of  such  examiner,  shall  be  transmitted  by  him  to  the  record  office  of  the 

and  filed.  said  court,  to  be  there  filed,  and  any  party  to  the  suit  may  have  a  copy 

thereof  or  of  any  part  or  portion  thereof  upon  payment  for  the  same  in  soch 

manner  as  shall  be  provided  by  any  general  order  of  the  lord  chancellor  in 

that  behalf. 

Any  party  In  a  XL.  Any  party  in  any  cause  or  matter  depending  in  the  said  court  naay, 

cause  may  by         by  ^  ^t  of  subpcena  ad  testificandum  or  duces  tecum,  require  the  attend* 

^vS^dMctotmnj  "*^^  °^  '"X  witness  before  an  examiner  of  the  said  court  or  before  an  ex* 

-witnesa  before  ao   aminer  specially  appointed  for  the  purpose,  and  examine  such  witness  orally, 

•xaminei;  for  the  purpose  of  using  his  evidence  upon  any  claim,  motion,  petition  or 

other  proceeding  before  the  court,  in  like  manner  as  such  witness  woold  be 

bound  to  sttend  and  be  examined  with  a  view  to  the  hearing  of  a  cause  ; 

and  any  party  having  made  an  affidavit  to  be  nsed  or  which  stuill  be  used  on 

any  claim,  motion,  petition  or  other  proceeding  before  the  court  ahall  be 

bound  on  being  served  with  such  writ  to  attend  before  an  examiner,  for  the 

purpose  of  being  cross-examined :  provided  always,  that  the  court  shall 

always  have  a  discretionary  power  of  acting  upon  such  evidence  as  may  be 

befote  it  at  the  time,  and  of  making  such  interim  orders,  or  otherwise,  as 

may  appear  necessary  to  meet  the  justice  of  the  case. 

Dcfiradant  not  to  XLII.  It  shall  not  be  competent  to  any  defendant  in  any  suit  in  the  said 
la^  oblection  for  court  to  take  any  objection  for  want  of  parties  to  such  suit,  in  any  case  to 
any  eaae'to  which  which  the  rules  next  hereinafter  set  forth  extend ;  and  such  rules  shall  be 
nilet  herein  set  deemed  and  taken  as  part  of  the  law  and  practice  of  the  said  court,  and  any 
forth  ahall  ex-  ig^^  or  practice  of  the  said  court  inconsistent  therewith  shall  be  and  is  hereby 
^^°*  abrogated  and  annulled. 

Rule  1.  Any  residuary  legatee  or  next  of  kin  may,  without  serving  the 
remaining  residuary  legatees  or  next  of  kin,  have  a  deeree  for  the  ad- 
ministration of  the  personal  estate  of  a  deceased  person. 
Rule  2.  Any  legatee  interested  in  a  legacy  charged  upon  real  estste,  and 
any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold, 
may,  without  serving  any  other  legatee  or  person  interested  in  the 
proceeds  of  the  estate,  have  a  decree  for  the  administration  of  the  estate 
of  a  deceased  persoiL 
Rule  3.  Any  residuary  devisee  or  heir  may,  without  serving  any  oo> 

residuary  devisee  or  co-heir,  have  the  like  decree. 
Rule  4.  Any  one  of  several  cestuisque  trust  under  any  deed  or  instrument 
may,  without  serving  any  other  of  such  cestuisque  trust,  have  a  decree 
for  the  execution  of  the  trusts  of  the  deed  or  instrument. 
Rule  5.  In  all  cases  of  suits  for  the  protection  of  property  pending  litiga- 
tion, and  in  all  cases  in  the  nature  of  waste,  one  person  may  aue  on 
behalf  of  himself  and  of  all  persons  having  the  same  interest. 
Rule  6.  Any  executor,  administrator  or  trustee  may  obtain  a  decree 
against  any  one  legatee,  next  of  kin  or  cestuique  trust  for  the  adminis-i 
tration  of  the  estate,  or  the  execution  of  the  trusts. 
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Role  7.  In  all  the  abore  cases  the  court,  if  it  shall  see  fit,  may  require 
any  other  person  or  persons  to  be  made  a  party  or  parties  to  the  suit, 
and  may,  if  it  shall  see  fit,  give  the  conduct  of  the  suit  to  such  perMO 
as  it  may  deem  proper,  and  may  make  such  order  in  any  particular  case 
as  it  may  deem  just  for  placing  the  defendant  on  the  record  on  the  same 
fooling  in  regard  to  costs  as  other  parties  having  a  common  interest 
with  him  in  the  matters  in  question. 

Rule  8.  In  all  the  above  cases  the  persons  who,  according  to  the  present 
practice  of  the  court,  would  be  necessary  parties  to  the  suit,  shall  be 
served  with  notice  of  the  decree,  and  after  such  notice  they  shall  be 
bound  by  the  proceedings  in  the  same  manner  as  if  they  had  been 
originally  made  parties  to  the  suit,  and  they  may  by  an  order  of  course 
have  liberty  to  attend  the  proceedings  under  the  decree ;  and  any  party 
so  served  may,  within  such  time  as  shall  in  that  behalf  be  prescribed 
by  the  general  order  of  the  lord  chancellor,  apply  to  the  court  to  add  to 
the  decree. 

Rule  9.  In  all  sniu  concerning  real  or  personal  estate  which  is  vested  in 
trustees  under  a  will,  settlement  or  otherwise,  such  trustees  shall  repre- 
sent the  persons  beneficially  interested  under  the  trust,  in  the  same 
manner  and  to  the  same  extent  as  the  executors  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons  beneficially  inte- 
rested in  such  personal  estate;  and  in  such  cases  it  shall  not  be  neces- 
sary to  make  the  persons  beneficially  interested  under  the  trusts  parties 
to  the  suit ;  but  the  court  may,  upon  consideration  of  the  matter,  on 
the  hearing,  if  it  shall  so  think  fit,  order  such  persons,  or  any  of  them, 
to  be  made  parties. 

XLI V.  If  in  any  suit  or  other  proceeding  before  the  court  it  shall  appear  Court  may  pro- 
to  the  court  that  any  deceased  person  who  was  interested  in  the  matters  in  ^«l  \"v"'^  *"^** 
question  has  no  legal  personal  representative,  it  shall  be  lawful  for  the  court  p^7nutive'<^ 
either  to  proceed  in  the  absence  of  any  person  representing  the  estate  of  deceased  person, 
such  deceased  person,  or  to  appoint  some  person  to  represent  such  estate  or  may  appoint 
for  all  the  purposes  of  the  suit  or  other  proceeding,  on  such  notice  to  such  ®^* 
person  or  persons,  if  any,  as  the  court  shall  tliink  fit,  either  specially  or 
generally  by  public  advertisements;  and  the  order  so  made  by  the  said  court, 
and  any  orders  consequent  thereon,  shall  bind  the  estate  of  such  deceased 
person  in  the  same  manner  in  every  respect  as  if  there  had  been  a  duly 
constituted  legal  personal  representative  of  such  deceased  person,  and  such 
legal  personal  representative  had  been  a  party  to  the  suit  or  proceeding,  and 
duly  appeared  and  submitted  his  rights  and  interests  to  the  protection  of 
the  court. 

XLVIH.  It  shall  be  lawful  for  the  court  in  any  suit  for  the  foreclosure  Court  nay  direct 
of  the  equity  of  redemption  in  any  mortgaged  property,  upon  the  request  of  sale  of  mortgaged 
the  mortgsgee,  or  of  any  subsequent  incumbrancer,  or  of  the  mortgagor,  JJ^'^^cloIme* 
or  any  person  claiming  under  them  respectively,  to  direct  a  sale  of  such  on  such  terms  aa 
property,  instead  of  a  foreclosure  of  such  equity  of  redemption,  on  such  it  may  think  fit. 
terms  as  the  court  may  think  fit  to  direct,  and  if  the  court  shall  so  think  fit, 
without  previously  determining  the  priorities  of  incumbrances,  or  giving  the 
usual  or  any  time  to  redeem ;  provided  that  if  such  request  shall  be  made 
by  any  such  subsequent  incumbrancer,  or  by  the  mortgagor,  or  by  any  per- 
son claiming  under  them  respectively,  the  court  shall  not  direct  any  such 
sale,  without  the  consent  of  the  mortgagee  or  the  persons  claiming  under 
him,  unless  the  party  making  such  request  shall  deposit  in  court  a  reason- 
able sum  of  money,  to  be  fixed  by  the  court,  for  the  purpose  of  securing  the 
performance  of  such  terms  as  the  court  may  think  fit  to  impose  on  the  party 
making  such  request. 

XLIX.  No  suit  in  the  said  court  shall  be  dismissed  by  reason  only  of  Suit  not  to  be 
the  misjoinder  of  persons  as  plaintiffs  therein,  but  wherever  it  shall  appear  ^*f?'f*5j/% 
to  th«  court  that,  notwitbaUnding  the  conflict  of  interest  in  the  co-plaintiffs,  ^JS'ntiAbut 
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Sng  to  special 
circamttaneet. 


court  may  modify  or  the  wmnt  of  interest  in  some  of  the  plaintiffs,  or  the  existeiiee  of  soIm 
Its  decree  accord-  ground  of  defence  affecting  some  or  one  of  the  plaintiffs,  the  plaintiffs,  or 
some  or  one  of  them,  are  or  is  entided  to  relief,  the  court  shall  have  power 
to  grant  such  relief,  and  to  modify  its  decree,  according  to  the  special  cir- 
cumstances of  the  case,  snd  for  that  purpose  to  direct  such  ameDdmeots,  if 
any,  as  may  he  necessary,  and  at  the  hearing,  before  such  amendments  are 
made,  to  treat  any  one  or  more  of  the  plaintiffs  as  if  he  or  they  was  or  were 
a  defendant  or  defendanu  in  the  suit,  and  the  remaining  or  other  plaintiff 
or  plaintiffs  was  or  were  the  only  plaintiffs  on  the  record ;  and  where  there 
is  a  misjoinder  of  plaintiffs,  and  the  plaintiff*  having  an  interest  shall  have 
died  leaving  a  plaintiff*  on  the  record  without  an  interest,  the  court  may, 
at  the  hearing  of  the  cause,  order  the  cause  to  stand  revived  as  may  appear 
just,  and  proceed  to  a  decision  of  the  cause,  if  it  shall  see  fit,  and  to  gite 
such  directions  as  to  costs  or  otherwise  as  may  appear  just  and  exped^nt. 

No  suit  to  be  L.  No  suit  in  the  said  court  shall  he  open  to  objection  on  the  ground  that 

2^^  *®  a  merely  declaratory  decree  or  order  is  sought  thereby,  and  it  shall  be  lawM 

cSSSory^ordM       ^^^  ^^^  ^^^  ^^  mtkt  binding  declarations  of  right  wit! 

•OOffht. 

Court  may  decide 
between  some  of 
the  parties  with- 
out making 
others  Interested 
parties  to  the 
suit. 


sequential  relief 


i  without  granting 


ProvIsoL 


In  ease  of  abate- 
ment, ftc.  of 
suit  an  order 
mav  be  made, 
which  shall  have 
same  elTect  as  a 
bill  of  revivor. 


LI.  It  shall  be  lawful  for  the  court  to'^adjudicate  on  questions  arising 
between  parties  notwithstanding  that  they  may  be  some  only  of  the  parties 
interested  in  the  property  respecting  which  the  question  may  have  arisen, 
or  that  the  property  in  question  is  comprised  with  other  property  in  the 
same  settlement,  will  or  other  instrument,  without  making  the  other  panics 
interested  in  the  property  respecting  which  the  question  may  have  arisen, 
or  interested  under  the  same  settlement,  will  or  other  instrument,  parties  to 
the  suit,  snd  without  requiring  the  whole  trusts  and  purposes  of  the  settle- 
ment, will  or  other  instrument  to  be  executed  under  the  direction  of  the 
court,  and  without  taking  the  accounts  of  the  trustees  or  other  accounting 
parties,  or  ascertaining  the  particulars  or  amount  of  the  property  touching 
which  the  question  or  questions  may  have  arisen :  provided  always,  that  S 
the  court  shall  be  of  opinion  that  the  application  is  fraudulent  or  collusive, 
or  for  some  other  resson  ought  not  to  be  entertained,  it  shall  have  power  to 
refuse  to  make  the  order  prayed. 

LI  I.  Upon  any  suit  in  the  said  court  becoming  abated  by  death,  marriage 
or  otherwise,  or  defective  by  reason  of  some  change  or  transmission  of 
interest  or  liability,  it  shall  not  be  necessary  to  exhibit  any  bill  of  revivor 
or  supplemental  bill  in  order  to  obtain  the  usual  order  to  revive  such  suit, 
or  the  usual  or  necessary  decree  or  order  to  carry  on  the  proceedings ;  but 
an  order  to  the  effect  of  the  usual  order  to  revive  or  of  the  usual  supple- 
mental decree  may  be  obtained  as  of  course  upon  an  allegation  of  the  abate- 
ment of  such  suit,  or  of  the  same  having  become  defective,  and  of  the 
change  or  transmission  of  interest  or  liability ;  and  an  order  so  obtained, 
when  served  upon  the  party  or  parties  who  according  to  the  present  practice 
of  the  said  court  would  be  defendant  or  defendants  to  the  bill  of  revivor 
or  supplemental  bill,  shall  from  the  time  of  such  service  be  binding  on  such 
party  or  parties  in  the  same  inanner  in  every  respect  as  if  such  wder  had 
been  regularly  obtained  according  to  the  existing  practice  of  the  said  court ; 
and  such  party  or  parties  shall  thenceforth  become  a  party  or  parties  to  the 
suit,  and  shall  be  bound  to  enter  an  appearance  thereto  in  the  office  of  the 
clerks  of  records  and  writs,  within  such  time  and  in  like  manner  as  if  he  or 
they  had  been  duly  served  with  process  to  appear  to  a  bill  of  revivor  or 
supplemental  bill  filed  against  him ;  provided  that  it  shall  be  open  to  the 
party  or  parties  so  served,  within  such  time  after  service  as  shall  be  in  that 
behalf  prescribed  by  any  ^neral  order  of  the  lord  chancellor,  to  apply  to 
the  court  by  motion  or  petition  to  discharge  such  order  on  any  ground  which 
would  have  been  open  to  him  on  a  bill  of  revivor  or  supplemental  bill» 
■tatiiig  the  previoiis  ^ooeedinga  in  the  soit  and  the  alleged  change  or  t 
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mission  of  interest  or  liability,  and  praying  the  usual  relief  consequent 
thereon :  provided  also,  that  if  any  party  so  served  shall  be  under  any  dis- 
ability other  than  coverture,  such  order  shall  be  of  no  force  or  effect  as 
against  such  party  until  a  guardian  or  guardians  ad  litem  shall  have  been 
duly  appointed  for  such  party,  and  such  time  shall  have  elapsed  thereafter 
as  shall  b«  prescribed  by  any  general  order  of  the  lord  chancellor  in  that 
behalf. 

IjIV.  It  shall  be  lawful  for  the  court,  in  any  case  where  any  account  is  Where  account 
required  to  be  taken,  to  give  such  special  directions,  if  any,  as  it  may  think  required  to  be 
fit  with  respect  to  the  mode  in  which  the  account  should  be  taken  or  vouched,  J}^°'  °®JJ  °**y 
and  such  special  directions  may  be  given,  either  by  the  decree  or  order  di^tSu  as  to 
flirecting  such  account,  or  by  any  subsequent  order  or  orders,  upon  its  the  mode  of 
appearing  to  the  court  that  the  circumstances  of  the  case  are  such  as  to  taking  same. 
require  such  special  directions ;  and  particularly  it  shall  be  lawful  for  the 
court,  in  cases  where  it  shall  think  fit  so  to  do,  to  direct  that  in  taking  the 
account  the  books  of  account  in  which  the  accounts  required  to  be  taken 
have  been  kept,  or  any  of  them,  shall  be  taken  as  prim4  facie  evidence  of 
the  truth  of  the  matters  therein  contained,  with  liberty  to  the  parties  inte- 
rested to  take  such  objections  thereto  as  they  may  be  advised. 

liY.  If  after  a  suit  shall  have  been  instituted  in  the  said  court  in  relation  Court  may  order 
to  any  real  estate  it  shall  appear  to  the  court  that  it  will  be  necessary  or  real  estate  to  be 
expedient  that  the  said  real  estate  or  any  part  thereof  should  be  sold  for  the  ■®^'*»  i'w^^l'w*- 
purposes  of  such  suit,  it  shall  be  lawful  for  the  said  court  to  direct  the  same 
to  be  sold  at  any  time  after  the  institution  thereof,  and  such  sale  shall  be  as 
valid  to  all  intents  and  purposes  as  if  directed  to  be  made  by  a  decree  or 
decretal  order  on  the  hearing  of  such  cause ;  and  any  parUr  to  the  suit  in 
possession  of  such  estate,  or  in  receipt  of  the  rents  and  profits  thereof,  shall 
be  compelled  to  deliver  up  such  possession  or  receipt  to  the  purchaser  or 
such  other  person  as  the  court  shall  direct. 

LVI.  Before  any  estate  or  interest  shall  be  put  up  for  sale  under  a  decree  Before  sale  of 
or  order  of  the  court  of  chancery,  an  abstract  of  the  title  thereto  shall,  with  ^}^}\*  ***'|fl**^*| ^ 
the  approbation  of  the  court,  be  laid  before  some  conveyancing  counsel  to  before  soim  con- 
be  approved  by  the  court,  for  the  opinion  of  such  counsel  thereon,  to  the  veyancing 
intent  that  the  said  court  may  be  the  better  enabled  to  give  such  directions  counsel, 
as  may  be  necessary  respecting  the  conditions  of  sale  of  such  estate  or  inte- 
rest, and  other  matters  connected  with  the  sale  thereof;  and  when  an  estate  Time  of  delivery 
or  interest  shall  be  so  put  up  for  sale,  a  time  for  the  delivery  of  the  abstract  of  abstract  to  be 
of  title  thereto  to  the  purchaser  or  his  solicitor  shall  be  specified  in  the  said  IKf  !?,* if"|je"' 
conditions  of  sale.  ' 

LVII.  Where  any  real  or  personal  estate  shall  form  the  subject  of  any  where  real  or 

proceedings  in  the  court  of  cnancery,  and  the  court  shall  be  satisfied  that  personal  property 

the  same  will  be  more  than  sufficient  to  answer  all  the  claims  thereon  which  "  <*»«  subject  of 

ought  to  be  provided  for  in  such  suit,  it  shall  be  lawful  for  the  said  court  at  courTmayailow 

any  time  after  the  commencement  of  such  proceedings  to  allow  to  the  parties  to  parties  part  or 

interested  therein,  or  any  one  or  more  of  them,  the  whole  or  part  of  the  the  whole  of  the 

annual  income  of  such  real  property,  or  a  part  of  such  personal  property,  or  *oo»»»l  income, 
a  part  or  the  whole  of  the  income  thereof,  up  to  such  time  as  the  said  court 
sluin  direct,  and  for  that  purpose  to  make  such  orders  as  may  appear  to  the 
said  court  necessary  or  expedient. 
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An  Act  to  amend  the  Course  of  Procedure  in  the  High  Court 
of  Chancery,  the  Court  of  Chancer^/  in  Ireland^  and  the 
Court  of  Chancery  of  the  County  Palatine  of  LancaUer^ 
21  4-  22  Vict.  c.  27.  [28M  June^  1858.] 

Whereas  it  is  expedient  to  amend  further  the  practice  and  course  of  pro- 
ceeding in  the  high  court  of  chancery,  the  court  of  chancery  in  Ireland,  aad 
the  court  of  chancery  of  the  county  palatine  of  Lancaster :  Be  it  enacted  by 
the  Queen's  most  excellent  Migesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

CofuraMiieffneBt         I.  This  act  shall  commence  and  take  effect  from  and  alter  the  first  day  of 
of  set.  November,  one  thousand  eight  hundred  and  fifty-eight,  and  may  be  cited 

Short  title.  and  referred  to  as  "  The  Chancery  Amendment  Act,  1858." 

Powtr  to eoort  of  II.  In  all  cases  in  which  the  court  of  chancery  has  jurisdiction  to  enter- 
ehaDo«7  to  award  tain  an  application  for  an  injunction  against  a  breach  of  any  coT«iaot, 
damafM^ta  eer-  contract  or  agreement,  or  against  the  commission  or  continuance  of  any 
wrongful  act,  or  for  the  specific  performance  of  any  covenant,  contract  or 
agreement,  it  shall  be  lawful  for  the  same  court,  if  it  shall  think  fit,  to 
award  damages  to  the  party  ii^ured,  either  in  addition  to  or  in  substitotioo 
for  such  injunction  or  specific  performance,  and  such  damages  may  be 
assessed  in  such  manner  as  the  court  shall  direct. 

Damascfl  may  be        III.  It  shall  be  lawful  for  the  court  of  chancery,  if  it  shall  think  fit,  to 
**!m3J^  %iki!t      ca**»®  •!*«  amount  of  such  damages  in  any  case  to  be  assessed  or  any  ques- 
aristi^liiany        ^^^  ^^  ^^^  arising  in  any  suit  or  proceeding  to  be  tried  by  a  special  or 
suit  may  be  tried    common  jury  before  the  court  itself;  and  the  court  of  chancery  may  make 
by  a  Jury  before      all  such  rules  and  orders  upon  the  sheriff'  or  any  other  person  for  procuring 
the  conn  itself.      ^^  attendance  of  a  special  or  common  jury,  for  such  assessment  of  damages 
or  the  trial  of  such  question  of  fact,  as  may  be  made  by  any  of  the  superior 
courts  of  common  law  at  Westminster,  and  may  also  make  any  other  orders 
which  to  the  court  of  chancery  may  seem  requisite ;   and  every  such  jury 
shall  consist  of  persons  possessing  the  qualifications,  and  shall  be  strtick, 
summoned,  balloted  for,  and  called  in  like  manner,  as  if  such  jury  were  a 
jury  for  the  trial  of  any  cause  in  any  of  the  said  superior  courts;  and  every 
juryman  so  summoned  shall  be  entitled  to  the  same  rights  and  subject  to 
the  same  duties  and  liabilities  as  if  he  had  been  duly  summoned  for  the 
trial  of  anv  such  cause  in  any  of  the  said  superior  courts  ;  and  every  party 
to  any  such  proceeding  shall  be  entided  to  the  same  rights  as  to  challenge 
and  otherwise  as  if  he  were  a  party  to  any  such  cause ;  and  generally  for  ^ 
purposes  of  or  auxiliary  to  the  assessment  of  damages  or  the  trial  of  ques- 
tions of  fact  by  a  jury  before  the  court  itself,  and  in  respect  of  new  trials* 
the  court  of  chancery  shall  have  the  same  jurisdiction,  powers  and  authority 
in  all  respects  as  belong  to  any  superior  court  of  common  law,  or  to  any 
judge  thereof  for  the  like  purposes ;  provided  that  from  any  order  made  by 
the  court  on  an  application  made  for  a  new  trial  there  shall  be  the  same 
right  of  appeal  as  from  any  other  order  of  the  court, 

Qoeitloiis  or-  IV.  Any  question  of  fact  and  any  question  as  to  the  amount  of  damages 

dend  to btnled     ^trhich  shall  be  so  ordered  to  be  tried  by  a  jury  before  the  court  itself  shall 

dueod^to     '*'     ^  reduced  into  writing  in  such  form  as  the  court  shall  direct,  and  at  the 

writinff.  trial  the  jury  shall  be  sworn  to  try  the  said  question,  and  a  true  verdict  to 

give  thereon  according  to  the  evidence ;  and  upon  every  such  trial  the  court 

of  chancery  shall  have  the  same  powers,  jurisdiction  and  authority  as  belong 

to  any  judge  of  any  of  the  said  superior  courts  sitting  at  nisi  prius. 

Damagts  may  be        V.  It  shall  also  be  lawful  for  the  court  of  chanceiy,  if  it  shall  think  fit,  to 
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cause  the  amount  of  such  damages  in  any  case  to  be  assessed,  or  any  ques-  MMtMd  or  quei- 

tion  of  fact  arising  in  any  suit  or  proceeding  to  be  tried  before  the  court  tioM  of  CMt  tried 

itself  without  a  juiy,  and  to  cause  the  evidence  on  the  trial  of  that  question  {SK^^J^oilira 

to  be  taken  by  the  oral  examination  of  witnesses  and  other  proofs  in  open  jq^ j, 

court ;  and  any  question  of  fact,  and  any  question  as  to  the  amount  of 

damages  which  shall  be  so  ordered  to  be  tried  before  the  court  itself,  shall 

be  reduced  into  writing  in  such  form  as  the  court  shall  direct ;  and  the 

verdict  of  the  judge  shall  be  of  the  same  effect  as  the  verdict  of  a  jury  under 

this  act;  and  the  proceedings  upon  and  after  such  trial,  as  to  the  power  of 

the  court,  the  evidence  and  otherwise,  shall  be  the  same  as  in  the  case  of 

trial  by  jury  under  this  act:  provided  that,  in  the  case  of  a  trial  under  this 

section,  any  person  may  apply  for  a  new  trial,  either  to  the  judge  before 

whom  the  trial  was  had,  or  to  the  court  of  appeal  in  chancery. 

YI.  It  shall  also  be  lawful  for  the  court  of  chancery,  in  any  case  in  which  Dunsget  may  be 
it  shall  think  fit  so  to  do,  to  cause  the  amount  of  such  damages  to  be  assessed  asMMed  by  a 
by  a  jury  before  any  judge  of  one  of  the  superior  courts  of  common  law  at  ^^J^^trntSi 
nisi  prius,  or  at  the  assizes,  or  before  the  sheriff  of  any  county  or  city,  and  the  superior 
for  that  purpose  to  issue  a  precept  to  the  sheriff  of  such  county  or  city  as  couru  of  common 
the  court  of  chancery  shall  think  fit,  or  where  the  sheriff  is  interested  then  1*^  nUI  priu*, 
to  the  coroner,  requiring  him  to  return,  summon  and  impanel  a  common  or  ^CTifr^My 
special  jury  for  the  purpose  aforesaid,  in  like  manner  as  is  done  in  cases  of  county  or  eity. 
writs  of  inquiry  at  common  law,  which  are  to  be  executed  before  a  judge 
or  before  the  sheriff;  and  the  court  of  chancery  shall  have  power  to  set 
aside  the  verdict  or  inquisition  on  such  inquiry,  and  to  direct  a  new  inquiry, 
in  such  manner  and  on  such  terms  as  the  court  shall  think  fit 

yil.  In  any  case  in  which  all  parties  to  a  suit  are  competent  to  make  Where  parties  axe 

admissions,  an^  party  may  call  on  any  other  party  by  notice  to  admit  any  competent  to 

document,  saving  all  just  exceptions;  and  in  case  of  refusal  or  neglect  to  S?DMtymay°'* 

admit,  the  cost  of  proving  the  document  shall  be  paid  by  the  party  so  caUonZy other 

neglecting  or  refusing,  whatever  the  result  of  the  cause  may  be,  unless  the  party  to  admit 

court  shall  certify  that  the  refusal  to  admit  was  reasonable;  and  no  costs  of  documents, 
proving  any  document  shall  be  allowed  unless  such  notice  be  given,  except 
m  cases  where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing 
master,  a  saving  of  expense. 


SALES  BY  AUCTION. 


An  Act  for  the  Relief  of  the  Suitors  of  the  High  Court  of 
Chancery,  15  %  16  Vict.  c.  87.  [1*^  July,  1852.] 

42.  Whereas  by  the  act  of  the  session  holden  in  the  eighth  and  ninth  Persons  may  sell 
years  of  the  reign  of  her  present  majesty,  chapter  fifteen,  a  certain  duty  of  by  auction  under 
excise  is  imposed  upon  every  licence  to  be  taken  out  by  every  person  exer-  '^  ^^'der  of  the 
cising  or  carnring  on  the  trade  or  business  of  an  auctioneer  m  any  part  of  withro/blSnir*'^ 
the  United  Kin^om ;  and  it  is  thereby  enacted,  that  every  person  who  liable  to  do  dnty 
exercises  or  cames  on  the  business  of  an  auctioneer,  or  who  acts  in  such  impoeed  by  8  ft  9 
capacity  at  any  sale  or  roup,  and  every  person  who  sells  or  offers  for  sale  ^*®^  ®*  '*• 
any  goods  or  chattels,  lands,  tenements  or  hereditaments,  or  any  interest 
therein,  at  any  sale  or  roup  where  any  person  or  persons  become  the  pur- 
chaser of  the  same  by  competition,  and  being  the  highest  bidder,  or  by  any 
other  mode  of  sale  by  competition,  shaU,  except  as  hereinafter  mentioned, 
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ht  deemed  to  cany  on  the  tnde  or  burioett  of  an  aoetNMieer,  and  ihaD  be 
requved  to  take  out  auch  licence  aa  dierebj  directed ;  and  thmt  ererjpenoa 
who  carriea  on  the  trade  or  bosineaa  of  an  auctioneer  as  aforesaid  wirfaoot 
taking  out  auch  licence  ahall,  except  as  diereinsfter  meoCiooed,  forfeit  one 
hundred  pounda :  And  whereaa  doubta  have  arisen  whether  any  sale  or  aalei 
by  way  of  auction  can  now  be  made  under  any  order  or  decree  of  the  eoort 
of  chaseery  before  any  officer  of  the  aaid  court,  or  the  persons  by  audi  officer 
in  that  benalf  appointed,  without  rendering  auch  officer  or  other  penoo 
liable  to  take  out  auch  licence  aa  by  the  aaid  laat-mentioned  act  is  directed 
to  be  taken  out  by  all  perM>na  acting  am  auctioneen ;  and  it  is  expcdieat 
that  auch  doubu  should  be  removed :  Be  it  therefore  enacted,  that  it  ahall 
be  lawful  for  any  roaater  in  ordinary  of  the  court  of  chancery,  and  for  the 
chief  clerk  of  any  auch  maater,  and  for  every  other  pcraon  appointed  in  that 
behalf  by  any  such  master,  to  aell  any  gooda  or  chattela,  Umds,  tenements 
or  hereditamenta,  or  any  intereata  therein,  under  any  decree  or  order  of  the 
aaid  court,  by  auction,  or  by  any  other  mode  of  sale  by  competition,  widioat 
any  licence  aa  an  auctioneer,  and  without  being  liable  to  the  duty  im^poaed 
by  the  aaid  laat^mtntioaed  act,  or  any  other  act  or  acta  now  la  Ibroe. 
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ABANDONMENT, 
of  excess  by  plaindfiT 

ABATEMENT.    See  Scire  Facias. 
Suit  does  not  abate  on  death  of  one  of 
seTeral  plaintiffii  or  defendants 
before  judgment    •  •         .  • 

after  judgment 

Bankruptcy  or  insolvency  of  plaintiflT^ 
not  to  cause  action  to  abate,  if  assig 
nees  elect  to  continue  • .         •  • 
How  suit  revived  in  equity 

ABILITY  TO  PAY, 
Contracting  debt  without,   ground  of) 
commitment.  •         • j 

ABROAD, 
Service  of  process  in  equity 

ABSCONDING    DEBTORS     ARREST 
ACT. 
Jurisdiction  of  county  court  respecting. . 
Application  for  warrant,  bow  made 

Proof  of  debt        

Affidavit,  form  and  contents  of  .  • 

before  whom  sworn 
Warrant,  form  of,  how  issued 

execution  of 
Indorsement  of  execution 
Fees  payable  upon  proceedings  .  • 
Costs  of  warrant  ana  arrest 
Liability  and  protection  of  bailiff 
Writ  of  capias,  issue  and  service  of 

when  it  need  not  be  served  •  • 

Effect  of  capias     . .         • . 

Discharge  of  defendant  on  bail  •  • 

Application  to  court  for  discharge 

[For  statute,  tee  App.,  p.  709.] 

ABSENT  PARTIES, 
Notice  of  decretal  orders 
On  receipt  of  notice  by    . « 


ACCEPTANCE, 
Of  money  paid  into  court 


Page. 
51 


145 
145 

145 


171 


Section  and  Tear  of 
Statate. 


Sect.  Year. 


63—1846 


825 
325 
325 
326 
326 
326 
326 
326 
327 
327 
328 
328 
328 
329 
330 
330 


284 
284 


86 


62—1856 


9—1846 


Page. 
391 


390 


413 


Rule  or  Order. 


Number. 
43 


198 
199 


Ord.x. 


Ord.ii.r.  10. 


82—1846 


401 


277 


Ord.  viL  r.  1, 
ld.r.2. 


74 
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Prac- 
tice. 


Page. 


301 


119 


ACCOUNTANT-GENERAL, 

Payment  of    legacy  under  36  Geo.  S, ) 
C.52.  8.S2 ) 

ACCOUNT  STATED. 

Action  upon,  and  evidence  •  •         •  • 

ACCOUNTS.       Se€  Tbeasurer,  Regis 
TRAR,  UiGU  Bailiff. 


ACCOUNTS.  TAKING  OF,  I 

By  registrars  as  a  chief  clerk  in  cbancery    283 
Just  allowances  to  be  made  in    ..  •• 

Books  of  account,  matters  in,  to  be) 
taken  at  prima  facie  evidence         •  •  J 


ACKNOWLEDGMENTS, 

By  married  women  may  be  received! 
by  judge  of  county  court         ••  J 

Attorney  employed  must  be  in  practice . 
must  ascertain  if  woman  acts  vo-  1 
luntarily     ..         ..  •.  j 

Judge  to  examine  woman  apart  firomi 
husband  and  the  attorney        • .         J 
Attorney  to  verify  acknowledgment 
Memorandum  to  be  signed  by  judge     . . 
What  certificate  should  state 


286 
284 


must  state  age  ..  •• 

Certificate  to  be  filed  with  attorney's  1 

affidavit J 

Office  copy  of  certificate  evidence  of  I 

acknowledgment  ••         ••         j 

[3  &  4  WUl.  4,  c  74,  and  Forms,  App., 

p.  714] 

ACTIONS.       See    Jurisdiction,     Evi- 
dence, Plaint, 


331 

331 

331 

331 
331 
331 
331 

332 
332 


By  or  against  a  judge 

Against  officers  of  the  court 

ACTIONS,  PARTIES  TO 
See    Abatement,    Amendment,    Ex- 
ecutors     AND      Administrators, 
Husband  and  Wife. 


ACTS    OF   PARLIAMENT. 
tutes. 

ADJOURNMENT, 
Of  court  by  judge  .  • 
By  consent 

To  comply  with  practice  .  • 
On  what  terms  . .  •  • 
No  order  of,  need  be  served 


See  Sta 


131 
34 
65 


SeclkaawlYearof   ,  aoleerOnJet. 

Statute.  I 


I 


S«ct,  Year.      Pag«.  Kombei. 

5—1865        443     Ord.XTii-r.6. 


58—1846 


384 


OnL  vi.  r.  2. 
Id.r.U 

Id.r.a. 


73—1856 


896 
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131 
131 
131 
131 


1856 


19 
22 

138—1846 

19—1850 

6—1852 


3S8 

433 
434 
434 


106 
110 
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Prac- 
tice. 

Section  snd  Tear  of 
Statute. 

Rule  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

ADJOURNMENT-con/intKfrf. 

Of  court  by  registrar  or  high  bailiff 

19 

7—1856 

383 

Of  cause  in  order  to  silmmon  j  ury 

89 

••' 

•• 

105 

ADMINISTRATION  IN  EQUITY, 

Jurisdiction  in  suits  for    . .         . .         • . 

266 

1—1866 

440 

In  what  court  suit  may  be  instituted     • . 

266 

10-1865 

445 

Order  in  the  nature  of  injunction  for^ 

stay  of  proceedings  at  law  for  a  debt  > 

272 

provable  under  an        . .         . .         j 

Advertisement  for  creditors  and  other| 

claimants           j 

284 

.. 

.. 

Ord.  vi.  r.  4. 

Creditors   and   other   persons   not   to\ 

attend   in  support  of  claim  unless  \ 
required*.         ••          ..          ..          j 
Registrar  to  appoint  a  day  to  take  ac- ' 
counts    ..         ..          ..          ..         j' 

284 

•  • 

•  . 

Id.r.6. 

284 

.. 

•  • 

Ord.  XX.  r.  6. 

Certi6cate  of  result          

286 

, , 

, , 

Ord.  viii.  r.  1. 

may  be  inspected 

287 

•  • 

Id.  r.  2. 

may  be  varied 

287 

•• 

•• 

Id.  r.  3. 

ADMINISTRATION,  LETTERS  OF. 

See  Probate. 

ADMINISTRATORS  IN  EQUITY, 

Suiu  by  or  against 

266 

1—1865 

440 

In  what  court    they   may   sue  or  be) 
sued j 

266 

10—1866 

445 

ADMINISTRATORS.     See  Executors 

AND  Administrators. 

ADMISSION, 

Of  demand  before  hearing 

88 

8—1860 

392 

265 

Where  plaintiff  does  not   appear   at) 
hearing  ..         ..         ..         ..         j 

133 

j  79-1846 
1  16-1867 

398 

400 

Of  document 

91 

,  ^ 

, , 

102 

By  parties  when  evidence 

102 

See  Agreement,  Confession   of 

Debts. 

ADMISSION    BY    DEFENDANT    IN 

EQUITY, 

How  made  and  certified 

278 

, , 

Ord.ii.rr.  1,2, 

May  be  partial     .  •         

279 

•  • 

•  • 

Id.  r.  3. 

ADMIT. 

Notice  to,  document        •  •         . .         . 

no  costo  of  proof  to  be  allowed   if  | 

notice  not  given       . .         . .          > 

280 

•  • 

, . 

Ord.  iii.  r.  2. 

unless  a  saving  of  expense  has  been  j 

occasioned  thereby  . .         . .         '' 

ADVANCEMENT  OF  INFANTS, 

Proceedings  for    ..          ..         ..         •• 

272 

2-1866 

441 

Ord.  xi.  r.  8. 

3g2 
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Inder, 


ADVERTISEMENTS, 
For  creditors 

heirs  at  law 

next  of  kin ^ 

Judge  to  order  in  what  newspapers  they  ) 
are  to  be  inserted         .  •         . .  j 

AFFIDAVIT, 

How  sworn  ..         

Fee  for  oath  where  not  sworn  before  ) 

judge  or  registrar         . .         . .  ( 

For  issue  of  summons  into  a  foreign  ) 

district  ..         ..         ..         ••  \ 

Of  service  of  by  plaintiff,  &c     . . 

For  issue  of  a  summons  for,  and  to  \ 

enter  up  judgment  by  default .  •  f 

Of  justif\cation  of  sureties  •• 

For  discovery 

In  obedience  to  order  of  discovery 
Interrogatories 

To  bring  up  a  prisoner  as  a  witness 
For  summons  against  garnishee  •  • 
Of  signature  to  an  admission      •  •         •  • 
to  a  consent  to  a  judgment . . 

AFFIDAVIT  IN  EQUITY, 

To  be  expressed  in  the  first  person,  | 

state  deponent's  age,  occupation,  &c. ) 

where  it  does  not,  costs  of,  may  be  ) 

disallowed . .         .  •         .  •  f 

No  erasure  allowed  in,  must  be  legibly  \ 

written,  and  any  interlineation  au-  > 

thenticated         ..         ••         ••  J 

registrar  to  reject,  in  certain  cases  . . 

To  be  used  in  proceedings 

For  substituted  service  or  service  / 
abroad    ..         ••  ••         ..  \ 

Of  signature  to  admission  by  defen-  ( 
dant        ( 

May  be  used  at  hearing,  if  party,  on  ( 
notice,  does  not  object. .  . .  f 

Application  upon,  to  examine  a  witness  I 
de  bene  eese        •  •  .  •  . .  j 

Facts  relied  upon  in  support  or  opposi-^ 
tion  to  a  petition  or  application  for  | 
an  order  in  the  nature  of  an  injunc  ) 
tion,  unless  otherwise  directed  by  j 
judge      ••         ..         ••         ..  ' 

Under  Trustee  Relief  Acts 

Application  for  an  ex  parte  order  to  be  ) 
supported  by ) 

AFFIRMATION.    See  Witnesses. 


Section  and  Y< 


'«aof  ' 


AGENT        

Master  when  liable  for  act  of 


7S 

78 
80 

93 
94 
94 
99 
169 
88 
83 


280 
281 


28] 

281 
281 

278 
278 
280 
281 


292 

288 
292 


125 


Sect.  Year. 


•• 

..  1 

58-1856 

390 

62—1816 

390 

1—1867 

387 

62—1846 

390 

2-1867 

389 

.. 

•  • 

31-1856 
2h850 


Page. 


40-2 


24—1867 


442 


Role  or  Order. 


Number. 


Ord.  vi  r.  4. 

{OrtLxxiiL 
r.15. 


27 

39 

2T 

40 

182 
77 

78 
80 

147 

I    265 
i    266 

\  Ord-  xiv. 
]    rr.1,2. 

Id.r.3. 

Id.  r.  5. 

lord.  XX.  r.  3. 

Ord.  iii.  r.  8. 
I 
j  Ord.  L  r.  10. 

j  OnL  IL  r.  I. 

I  Ord.  lit  r.  7. 

I      Id.  r.  8. 


Ord.  xiL  i;  1. 

Id.r.d. 
Ord.  xIL  r.  1. 
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AGREEMENT, 

On,  by  parties,  court  may  try  causes') 

otherwise  beyond  ito  jurisdiction       j 

To  judgment         

When  title  incidentally  comes  in  ques-  ) 

tion        ••         ••         ..         ..         j 

AGREEMENT  IN  EQUITY, 

Suits  for  deliyering  up  or  cancelling'^ 
an,  for  the  sale  or  purchase  of  pro-  > 
perty J 

AIR,  obstruction  of,  action  for 


ALE  SCORES, 

Not  recoverable 


ALKALI  ACT,  1863 


ALTERING  or  RESCINDING  ORDER, 
Of  court     ••         


AMBASSADORS, 
Protected  from  execution  •  • 

AMBIGUITY, 

In  written  instrument,  when  may  bel 
explained  by  parol  evidence  . .         J 

AMENDMENT, 

Where  person  improperly  sues  or  isl 

sued  in  representative  character         j 

Where  person  improperly  sues  or  is) 

sued  in  his  own  right  •  •         . .         / 

Where  error  in  name  or  description  of 

Elaintiff  or  defendant  . . 
ere    wife    improperly    joined     or 
omitted  ..         •• 

Where  too  many  plaintiffs 

Where  too  few  plaintiffs 

Where  too  many  defendants 

Where  all  not  served 

Variance  between  proceedings  and  evi- 
dence    ••         ..         •• 

Cannot  be  made  to  give  jurisdiction 

AMENDMENTS  IN  EQUITY. 

May  be  made  by  judge 

AMOUNT  OF  CLAIM     .. 

APOTHECARY, 
Action  by,  and  defence 


APPAREL,  BEDDING,  fire, 
Not  to  be  taken  in  execution 


Prac- 
tice. 


Pago. 

49 
83 


267 
124 


4 
172 
158 

103 

141 
141 
141 

141 

141 
142 
142 
142 

142; 

143 

292 

48 

117 
154 


Sectioo  and  Year  of 
Statute. 


Sect.  Year. 
23—1856 
25-1856 

9—1865 


4—1867 
See  Act. 

100—1846 


57-1856 


58—1846 

1—1850 

23—1856 


96-1816 


Page. 
385 
385 

445 

385 
414 


Rule  or  Order. 


Number. 


398 


384 
385 
385 


411 


Ord.  xiii. 
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APPEAL  TO  SUPERIOR  COURT, 

In  what  cases 

How  to  be  heard   •  • 

Parties  may  ag^ee  not  to  appeal 

Judges  of  superior  court  to   regulatel 

proceedings  on  . .  , .  . .  j 

Statement  of  dissatisfaction  to  be  given ) 

in  court . .  . .  . .  , .  j 

Notice  of,  when  to  be  given 
Notice  to  state  grounds  and  be  signed  .. 
Where  execution  has  been  issued 
Security  by  bond  ..         .. 

Security  by  deposit  ,. 

Notice  of  court  to  which  party  proposes  1 

to  appeal  • .  • .  . .  j 

To  be  in  the  form  of  a  case  agreed  on  ) 

by  both  parties  . .  • .  . .  j 

Case  to  be  signed  by  judge         • . 
Transmission  of  case 
Neglect  to  prosecute 
Judgment  of  Court  of  Appeal     .. 
Entry  of,  in  county  court 

Costs  

New  trial  by  order  of  Court  of  Appeal . . 

APPEAL  IN  EQUITY, 

In  all  cases  ..  ..  ..         ^ 

To  be  made  to  a  vice-chancellor  named 

by  lord  chancellor         •  • 
Notice  of,  to  opposite  party  or  his  at-   > 

torney    .,          .,          ..         ,, 
Deposit  on 
Power  of  court  of 

Shall  be  by  case  to  be  signed  by  judge  . . 

Notice  of  appeal 

Where  parties  cannot  agree  on  form  of) 

case        .,         ,.         ,,         ..  j 

Copy  of  case  when  settled  to  be  depo-^ 

sited  with  registrar,  and  one  sent  to  \ 

successful  party  . .         . .  j 

Case  to  be  transmitted  to  office  of  clerk  ) 

of  records  and  writs  in  chancery         j 
Neglect  to  prosecute         ..  ., 

Order  of  Court  of  Appeal  or  office  copy'J 

thereof  to  be  deposited  with  registrar  \ 

of  county  court . .  . ,         , .  j 

County  Palatine  of  Lancaster,  appeal ) 

to  Court  of  Chancery  of  . .  j 

Not  to  operate  as  a  stay  of  proceedings. . 
Where  execution  has  issued 

APPEARANCE, 

At  hearing  of  plaint  by  both  parties     . . 


Prac- 

Uce. 


Page. 


238 

239 
239 

239 

240 

240 
240 
241 
241 
241 

241 

242 

242 
243 
244 
244 
244 
245 
246 


295 


296 
296 
297 

297 

297 
297 

298 

298 

296 
296 

130 


Section  and  Year  of 
Statute. 


Sect.  Tear.      Paipe. 


{14-1850 
68-1856 
18-1867 
2—1852 
69—1856 

8—1852 


70—1856 
71—1856 


15-1850 


403 
426 
404 
404 
404 

404 


431 


403 


RnleorOrdo. 


Number. 


IIS} 


1865 


19— 


865 


74-1846 


447 


186 

187 
188 
189 
'  181 
184 

191 

192 

192 
193 
194 
195 
196 

196 


447 


396 


(  Ord.  xix.rr. 

i        1.4. 
Id.  r.  5. 

Id.  r.  5. 


Id.  r.  6. 


Id. 

r.7. 

Id. 

r.  8. 

Id. 

r.  9. 

Id. 

r.  10. 

Id,  r.  3. 
OnL  XX.  r.  8, 
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Prac- 
tice. 

Section  and  Year  of 
Statute. 

Rule  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

APPEARANCE-con/wwrf. 

By  defendaDt  only           

By  plaintiff           

188 
184 

79—1846 
80—1846 

398 
400 

Ill 

APPLICATIONS,  EQUITY, 

£x  parte 

Por  committal 

292 
294 

•• 

••] 

Ord.  xii. 

Ord.  xvi.  rr. 

6,7. 

Por  discharge  from  custody 

802 

.. 

\ 

Ord.  xxiii. 
r.25. 

APPOINTMENT.      See   Judge,   Trea- 
SURER,  Registrar,  High  Bailiff. 

APPRAISER. 

Appointment  and  duties  of 

161 

(106-1846 
\  10-1849 

418 
419 

ARBITRATION, 

Reference  to         

Not  revocable  except  by  consent  of) 

250 
250 

judge f 

Award  upon,  to  be  entered  as  a  judg-  ) 
ment      ••         ••         ••         •• 

251 

77—1846 

397 

222 

Setting  aside  of  proceedings  upon 

251 

ARREST.     See    Absconding   Debtors, 
Commitment. 

ARREST,  ILLEGAL, 

Action  for • 

Remittance  of  to  county  court 

85 
85 

10-1867 
10—1867 

893 
393 

70 
70 

ARRESTING  SHIPS 

6 

ASSAULT, 
Action  for  •  • 

123 

ASSAULTING  OFFICERS       .. 

34  { 

|JJ}l8«l 

/422 
\4S3 

ASSESSMENT, 

Of  value  of  goods  and  rent,  or  damage  ) 
in  replevin        •  •         .  •         •  •          ( 

210 

•  • 

•• 

262,  263. 

ASSESSMENT     OF    DAMAGES     IN 
EQUITY, 
Byjury 

282 

.. 

•  • 

Ord.  iv.  r.  6. 

ASSETS.    See  Executors. 

ASSISTANCE,  WARRANT  OF, 
In  equity 

294 

.. 

.. 

Ord.  xvi,  r.  4. 

ASSUMPSIT, 

Evidence  in  action  of      . . 

112 

ATTACHMENT  OF  DEBTS. 
Power  to  make  order  for  the 

167 

( Order  in 
( Council. 

^767 

145  to  150 
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Prac- 
tic*. 

Section  and  Tear  of 
Statute. 

RolsorOidcB. 

Page. 

Sect.  Year. 

Page. 

Knmber. 

ATTACHMENT  IN  EQUITY, 

EnforcemeDt  of  orders  by  committal  for ) 
contempt j 

294 

• . 

•  • 

(  Ord.  xvifi. 
\         6,7. 

ATTESTING  WITNESS, 

To  written  instrument,  when  to  be  called 

107 

ATTORNEY. 

Parties  may  appear  by    . .         • .         , . 

37 

10—1852 

407 

Notice  of  appearance  by,  not  necessary  . 

135 

.. 

•  • 

114 

Must  sign  roll       •  • 

135 

.. 

•  • 

113 

What  fees  recoverable  by,  where  claim  ] 
does  not  exceed  20/.    . .         . .          j 

220 

91-1846 

407 

Fees  where  claim  exceeds  20/.    .  • 

221 

33A 

Taxation  of,  between  party  and  party    . . 

225 

|36j  ., 

408 

between  attorney  and  client 

226 

409 

Fees  under  Act  of  1867 

221 

Not  exempt  from  provisions  of  acts 
Solicitors  included  under  title    . . 

^5 

18—1849 

891 

•  • 

142—1846 

436 

Privilege  of  a  witness 

109 

Actions  by,  and  defence  of 

115 

Lien  of,  on  papers  of  client 

122 

ATTORNEY,  IN  EQUITY, 

Where  plaint  filed  by 

277 

, , 

•  • 

Ord.  u  r.  ^ 

When  statement  of  defendant  is  filed  by 

279 

,, 

.. 

OnL  ii.  r.  4. 

Change  of . . 

276 

•  • 

•  • 

Ord.xxiiij'.24 

Service  on . .         • . 

275 

, . 

.. 

Ord.xxiu.r.12 

Scale  of  costs  and  charges  payable  to    . . 

303 

17-1865 

447 

How  Uxed 

274 

•• 

•• 

Ord.xxiiLr.21 

AUDIT.     Set  Treasurer,  Registrar, 

Receiver. 

AWARD.    Ste  Arbitration. 

Action  of  debt  upon        

111 

B. 
BAILEE, 

Action  against,  for  negligence    . . 

128 

BAILIFF.    See  High  Bailiff. 

Appointment  of   .. 

Dismissal  of          

h 

31-1846 

368 

To  act  after  death,  ficc.  of  high  bailiff    . . 

29 

14-1856 

368 

To  act  as  brokers  or  appraisers,  when  . . 

•  • 

10—1849 

419 

BAILMENT, 

Efiect  of,  on  execution    •  •         •  • 

158 

BALANCE  OF  ACCOUNTS, 

Action  for,  may  be  brought  in  county  1 
court / 

54 

65—1846 

391 
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BANK  NOTES, 
Seizure,  in  execution,  of . 


BANKRUPTCY, 

Of  |>laindff  before  j  udgment      • . 
Notice  to  be  given  by  defendant  onl 
setting  up  d^ence  of    •  •         .  •         j 
Effect  of  protection  under 

order  of  discharge        •  • 
In  equity  


BARRACKS, 

Service  of  summons  at 


BARRISTER, 

May  appear  for  party  at  bearing 
Notice  of  appearance  by,  not  necessary . 


Fees  payable  to 

In  equity 

BEER.    iSSff  Alb. 

BEDDING, 
When  not  to  be  taken  in  execution 

BEQUEST.    See  Will. 

BILLS  OF  EXCHANGE. 
Plaintiff's  evidence  and  defence . . 

BILLS  AND  SECURITIES. 
May  be  taken  in  execution 
Creditors  may  sue  on,  taken  in  execution 

BILLS  OF  EXCHANGE  ACT,  1855, 
Proceedings  under  .  •         •  • 


Prac- 
tice. 


BONDS, 

Actions  on,  and  defence . . 
When  within  8  &  9  Will.  3,  c.  11 
Judgment  on         •  • 

See  Security,  Repleviw. 


BOOKS.    See  Treasurer,  Registrar 

BREACH    OF    PROMISE   OF    MAR 
RIAGE, 
Action  for,  not  within  jurisdiction  of) 

court j 

Except  by  consent 

Where  remitted  by  superior  court . . 

BREACH  OF  TRUST.    See  Fraud. 


Page. 
154 

145 

87 

177 
177 
293 

76 


37 
135 

221 


154 


120 


154 
154 


212 


110 

72 

144 


48 

49 
57 


Section  and  Tear  of 
SUtute. 


Sect.  Year. 
96—1846 

62—1856 
76-1846 


10—1852 


{ 


91—1846 
83-1856 
15—1867 
17—1865 


96—1846 


9^\ 
97  J 


1846 


[  For  Stat. 
I      see    • . 


58-1846 
10—1867 


Page. 
411 

398 
396 


407 

407 
408 
409 
447 


411 


411 


621 


384 
393 


Role  or  Order. 


Number. 


93 


Ord.x.r.l. 


54 


114 


271  to  275 


44 
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Uce. 


BREACHES, 
Of  boMte  widiia  8  ft  9  WUI.  8.  c.  11.  \ 

Judgment  on 


BREAKING  OPEN  DOOR, 
To  execute  warrant 


BROKERS, 

Appointment  of 

Judge  may  authorixe  bailiffs  to  act  as 

BUSINESS, 
Place  of 


CAMBRIDGE,  UNIVERSITV  OF, 
Act  not  to  affect  rights  of 

CANCELLING. 
An  agreement  for  purchase  of  property . 
In  what  court  suit  to  be  instituted 

CARRIERS, 

Lien  of 

Action  against      . .         • .         •  • 


CASE, 
Action  on  the,  when  it  lies,  and  evidence 
Injuries  to  incorporeal  hereditaments    • . 
Diversion  of  water,  &c   . . 
Nuisances  .. 

Injuries  to  person  or  property    ••         •• 
Negligent  acu,  or  acts  by  agents 
Defence     ••         ..  ••         .. 

Actions  by  executors  of  persons  killed . . 
Bailees,  carriers,  innkeepers 
Infringement  of  patent  or  copyright 

CASE  ON  APPEAL.    See  Appeal. 

CAUSE  OF  ACTION, 

Not  to  be  divided . .         •  •         .  • 
Plaintiff  may  sue  where  it  arose*  • 
Where  arises,  whole  or  in  part  within  } 
district  j 

CAUSES  SENT  FOR  TRIAL  BY  SU- 
PERIOR  COURT.  See  Superior 
Courts. 

CERTIFICATE, 

Of  bankruptcy  or  insolvency,  setting ) 
up  defence  of ( 


161 
161 


68 


55 


267 
267 


122 
124 


124 
124 
124 
124 
124 
125 
126 
126 
129 
129 


49 
69 

78 


SaetiM  aad  Ten  of  i  n..i^^f^A^r 


Pa^      Sect.  Yo 

72  j 
144 


154 


P»««. 


106—1846 
10—1849 


9—1867 
10—1865 


87 


6S-1846 
1—1867 


76—1846 


418 
41 


140- 1846        435 


441 
445 


891 
887 


896 


98 
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CERTIFICATE— coti/iniwrf. 

Ofjadgment         

Registrar  to  present  to  court  hisi  of  the') 

result  of  his  inquiries,  &c.      . .  ] 

To  lay  in  office  for  inspection  seven  days 
Copy  to  be  delivered  to  any  person  ) 

upon  payment  • .         •  •         . .  j 

Application  to  vary,  how  made  . .         . . 
To  be  taken  as  confirmed,  if  no  appli-  ) 

cation  to  vary  be  made  • .  ) 

Under  Trustee  Relief  Acts 

CERTIORARI,  WRIT  OF, 

Plaint,  when  above  d/.,  may  be  removed,  by 

when  not  exceeding  5/.    •  • 
To  be  lodged  with  registrar  and  notice 

to  party  .  • 
Costs  of  the  day  when  not  so  lodged 
So  where  rule  or  summons  issue  to 

show  cause 
Proceedings  stayed  on  issue  of  rule  or ) 

summons  ..         ..         ••  ) 

If  refused  by  judge,  appeal  to  court 
Refusal  of  court  final,  except  applica-  ) 

tion  be  made  on  different  grounds     j 
Service  of  writ,  effect  of  . . 
Judgment  of  county  court,  if  exceeding  | 

tSl,  may  be  removed  where  no  goods  > 

can  be  taken  under      . .         . .  ) 

CHALLENGE  OF  JURY 

CHANCELLOR,  LORD, 

May  make  order  as  to  sittings  of  courts  , , 
See  Deputy  Judge. 

CHANCERY,  COURT  OF, 

Power  and  authority  of,  to   be  exer-  ^ 

cised  in  certain  suits  or  matters  by 

county  courts     . . 
Proceedings  in  may  be  transferred  to 

county  court     •  •         •  • 
Officers  of  county  courts  to  discharge 

any  duties  of  an  officer  of  the  court 

of  chancery        ..         .. 
Vice-chancellor  of,  to  order  transfer  of 

any  suit  or  matter  from  one  county 

court  to  another 
Chief  clerk  of  judge  of,  duties  of  to  be  ) 

discharged  by  registrar  • .  j 

Appeal  to  a  vice-chancellor       •  • 
Judges  of  county  courts,  may  by  order  1 

of  lord  chancellor,  perform  certain  > 

duties     ..         ) 


Section  and  Year  of 
Statute. 


Sect    Year. 


233 
234 

236 

236 

236 
236 
235 
235 
286 

159 

135 

19 


265 
299 
273 

298 

283 
295 

12 


Page. 


>1856 


24—1867 

90—1846 
38^ 

41 

41 

40 
40 
44 
44 

49^ 

73-1846 

19-1867 


18-1865 
22—1846 


442 


405 
404 

406 


405 
407 


Rn1e< 


Number. 

Ord.  viii.  r.  1. 
Id.  r.  2. 

Id.  r.  3. 

Id.  r.  4. 

Ord.  xi.  r.  9. 


396 


383 


447 
361 


Ord.  vi.  r.  2. 
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CHANGE  OF  ATTORNEY, 
By  party,  notice  of 


Pno- 

ttee. 


CHARGE, 

Jurisdiction  in  suiu  for  enforcing  a,  | 

on  lands.*  ..         ..         ••  ( 

in  what  courts  suits  to  be  instituted . . 

CHARITABLE  TRUSTS,    ADMINIS- 
TRATION  OF, 
Jurisdiction  of  county  court 
Where  two  have  concurrent  jurisdiction  | 
Amount,  how  determined 

Title  

Rules  of  practice  . . 
*By  whom  application  may  be  maile 
Notice  of  intended  application  . .         . .  < 
Summons  .. 

Notice  to  attend  bearing | 

Hearing     ••         ..         ..         •• 
Enrolment  of  order  . .         .  •         • .  | 

Order  of  county  court  to  be  affirmed  by ) 

board     ..         *. )  j 

Order,  how  enforced        

Appeal 

Fees  

[For  statute  see  A  pp.,  p.  625] 

CHATTEL  INTERESTS, 

In  land,  may  be  taken  in  execution 

CHIEF  CLERK, 

To  master  of  rolls  or  a  vice  chancellor, ) 
registrar  to  act  as         • .         • .  \ 

CHOSE  IN  ACTION, 
Vesting  legal  right  in 


Seetloo  and  Tear  of 
Statute. 


Paf*. 

276 

267 
267 


:(06 

307 

307 

308 

308  I 

308 

308 

309 

309 

310 

310 


Sect.  Tear.  •  Page. 


CHRISTMAS  DAY, 

No  summons,  &c.  to  be  served  on         • 
Not  to  be  computed  in  period     • . 

CIDER.    See  Alb. 

CITY  OF  LONDON  COURT, 

Sheriff's  couru  of  City  of  London,  | 
constituted  a  county  court      .  •  j 

and  a  court  of  record  .  • 
Its  decisions  subject  to  appeal    •  • 
Rules  of  coun^  courts  to  be  in  force  in  . 
Jurisdiction  of  in  equity  ..         .. 


CLAIMS  IN  EQUITY, 

Of  creditors  how  to  be  transmitted 

how  allowed.. 
Ot  heir  at  law  and  next  of  kin  •  • 


31] 

311 
312 
313 


154 


283 


76 
76 


285 
285 
285 


1865 


Rale  ar  Ontex. 


440    Ord.zziiLr.4w 


440 
445 


OnL  vi  r.  2. 


66 
218 


.35—1867 
4-1865 


436 
443 


Ord.  vi.  r.  4. 
Id.  r.  9, 
Id.  r.  7. 
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CLAIM.    Se$  InterpleadeRi  Jurisdic- 
tion. 

CLEAR  DAYS, 

Meaning  of  


CLERK.    See  Registrar. 

COMMITMENT, 

Fees  on 


Summons,  when  and  how  issued 

Judge  may  a4journ  hearing  of,  froml 
time  to  time      . .         . .         .  •         j 

Summons,  form  of  • .         . .         • . 

Where  defendant  resides  in  a  foreign  \ 
district,  may  issue  by  leave  in  home  > 
district  ..         ••         ..         ..         J 

How  served  • . 

If  issued  in  court  in  which  judgment ) 
was  not  given j 

At  hearing  of  plaint        

Hearing  and  orders         

Adjournment  of  hearing  . .         . .     ^     . . 

When  not  liable  to  at  hearing  of  plaint 

Issue  and  execution  of  warrant  of         • . 

Date  and  duration  of  warrant     . . 

Form  of     . . 

Indorsement  on < 


To  what  prison 

Discharge  of  defendant  on  payment 

Order  should  state  that  party  be  dis- 
charged on  certificate  of  registrar 

Execution  of  warrant  of,  out  of  juris- 
diction  •  •         •• 

Imprisonment  no  satisfaction     . . 

Concurrent  warrants        . .         •  • 

Return  of  warrant  •  • 

Transmission  of  money  levied    . . 

Protection  under  Bankruptcy  Act  from  ) 
order  of  discbarge  in  Bankruptcy       ) 

Effect  of  on  

See  Contempt  of  Court,  Perjury. 

COMMON  LAW  PROCEDURE  ACT, 
1854.  See  Attachment  op  Debts, 
Discovert,  Equitable  Defence, 
Interrogatories. 


COMPANIES  ACT,  1862 

Winding  up  of  Industrial  and  Provi-  ( 
dent  Societies  under    . .         . .         ) 


COMPANIES  ACT,  1867.. 
Winding  up  of  companies  under 


Prac- 
tice. 


Page. 


41 
169 


169 

170 

170 

143 
170 
171 
148 
173 
173 
173 
173 

173 

174 

174 

175  j 

76 
173 

31 
176 

177 

177 


12 


Section  and  Year  of 
SUtute. 


Sect.  Year. 


79—1856 
I  98—1846 
148—1856 


61—1846 
48—1856 
98—1846 

99—1846 

ion 


102/ 


1846 


j  49—1846 
]    1—1849 

110—1846 

104—1846 
17—1856 


For  Rule 
see 

30&S1 
Vict  c  181 


Page. 
449 

371 

I  412 

390 
412 
412 

413 
414 


380 
414 

420 

417 
390 


520 

520 
646 


Rule  or  Order. 


Number. 


155 
156 

158 


157 
161 


162 

163 
164 

165 
166 
167 


1'58 

34 

170 
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COMPANY, 

SerTice  of  summons  oo  a* 


COMPETENCY  OF  WITNESS 

COMPUTATION  OF  TIME       .. 

CONCEALMENT  OF  PROPERTY, 
Commitment  for  •• 

CONCURRENT  JURISDICTION. 
See  SurEEioE  Couets. 

CONCURRENT  WARRANTS, 
Of  execution  agminst  the  goods  .  • 
Of  commitment     •• 


Prae- 

tke. 


8«ctiaD  sad  Tear  of 

Statute. 


CONDITIONS  OF  SALE,  IN  EQUITY, 
Decretal  order  to  direct  who  to  prepare  ] 
and  the  conveyancing  counsel  who  >  ' 
is  to  settle  them  .  •         . .  ) 

CONDUCT  OF  SUIT  IN  EQUITY    .. 

CONFESSION  OF  DEBTS, 
And  judgment  thereupon 
When  to  be  made.  •         •• 


CONSENT   TO   ENLARGE  JURIS. 
DICTION        

CONSENT  TO  JUDGMENT     .. 
Costs  may  be  confessed   . . 


CONSOLIDATED  FUND, 

Certain  fees  in  equity  to  be  paid  into    . . 

CONTEMPT  OF  COURT, 

How  punishable   ..         ••         •• 

To  what  prisons  persons  may  be  com-  ) 

mitted  for  ) 

In  equity 


CONTRACT, 

Inspection  of,  by  defendant        •  • 

CONTRACT,  ACTION  OF, 

Deprivation  of  costs  in  superior  courts  ) 

where  claim  does  not  exceed  20L       ] 
Where  judgment  by  default 
Where   claim  not  exceeding  bOU  is 

brought  in  a  superior  court,  cause 

may  be  sent  for  trial  in  county  court 
Also,  where  claim  reduced  to  50L  by 

payment,  set-off,  or  otherwise.  • 


Page.  '  Sect.  Taar.      Page. 
77 
108 


171      99-1846        413 


Ralear  Oria. 


Kambcr. 
58 


218 


150 
178 


275 


82  ( 
82) 

49 


82) 
82) 


181 
181 
294 

91 

57 
59 

57 
57 


8—1850 

28—1856 

9—1850 

18—1865 

118—1846 
2—1849 


5—1867 

26—1856 
7—1867 


i 
••  i 

892 
885 
892 

874 
[•421 


154 

168 


Ord.  ▼.  r.  4. 

Ord.  xxiii. 
r.  17 

265 


les 


429 

894 
99^ 


Ord.  xtLi 
«.7. 

76 


87 
68 

87 
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Prac- 
tice. 


CONTRACT,  ACTION  OV-^ontinued. 
Judgment  by  default  in  county  court, ) 
how  obtained j 

Removal  of  cause  by  certiorari  . .         • . 

Where  claim  exceeds  20/.  defendant^ 
may  object  to  cause  being  tried  in  > 
county  court      •  •         •  •         •  •         J 

CONTRACTING      DEBT      FRAUDU- 
LENTLY, 
Commitment  of  defendant  for    •  • 


CONTRACTORS. 

TRACTORS. 


Set     Joint     Con- 


CONTRIBUTION, 

Recovery  of,  from  pardes  jointly  liable . 

CONVERSION, 
Evidence  of,  in  trover     ... 

CONVEYANCE  ON  SALES     .. 

CONVEYANCING  COUNSEL. 
When  to  settle  conditions  of  sale  I 

Judge  may  name  a,  to  settle  a  deed       j 

COPIES, 

Of  entries  in  minute  book  of  county 
court,  when  evidence  .  •         •  • 

COPY, 
Of  written  instrument,  when  not  evidence 

COPYRIGHT,  action  for  infringement  of 

COPYRIGHT  OF  DESIGNS     .. 

CORPORATION, 
Service  of  summons  on  a 


CORPOREAL  HEREDITAMENTS, 
Jurisdiction,  when  •• 


COSTS  

To  defendant  on  non-appearance  of 

plaintiff 

On  granting  new  trial      . .         •  • 

Of  attorney  or  counsel 


Of  infant  plaintiff 

Of  infant  defendant         •  •         •  • 

Of  witnesses         

Of  the  day  on  removal  of  cause  . . 


Page. 

80 

235 

84 
171 


67 

123 
283 

288 

105 

102 

102 

12 

77 


Section  and  Year  of 
Statute. 


Bale  or  Order. 


210 
216 


65 

220 
236 


Sect.  Year.     Page. 


[  28—1856 

2—1867 

'  90—1846 

16—1850 

[38—1856 

39-1856 


9—1846 


68—1846       391 


12-1867 


79—1846 
80—1846 

[  91—1846 
33—1856 
17—1865 


40,41-1856     405 


889 

405 
405 
404 

399 


413 


Number. 
40 

67 


386 


398 
400 

407 
408 
447 


117 


Ord  V.  r.  4 


Id.  r.  4. 


58 


129 
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Pimo- 
tice. 

Seetion  and  Year  of 
Statute. 

Rulis  or  Oides. 

Page. 

Sect.  Year. 

1  P««e. 

Number. 

COSTS— continued. 

' 

Money  paid  into  court  to  be  appro-  ) 
priated  to          ....         ••          f 

Of  issuing  and  executing  concurrent ) 
warrants ..          j 

232 

•• 

IZZ 

150 

.. 

.  • 

154 

Of  executed  or  unexecuted  warrants     . . 

, , 

•  • 

,  , 

(  134 
\  135 

Of  warrants  of  commitment  where  no ) 
capture  ..         ..         ..         ..          | 

Of   bailiff,   where  interpleader  claim  ) 
dismissed           ..         ..         ••          j 

•• 

•  • 

•• 

137 

166 

.  • 

•  • 

180 

Of  appellant,  who   fails  to  prosecute 

appeal     .. 

244 

•  • 

•  • 

197 

Taxation  of,  by  registrar  •  •         •  •         • . 

225 

34—1856 

408 

in  equity 

274 

. . 

-i 

Ord.  xxii.  r. 
24. 

Of  superior  courU,  when    not  to  be  J 
allowed \ 

57) 
to  \ 
62) 

5—1867 

429 

131 

When  to  be  allowed         

226 

7, 10—1867 

893 

S\x\ng  in  forma  pauperU    .• 

218 

To  abide  event,  if  no  order  to  the  contrary 

219 

88—1846 

403 

COSTS  IN  EQUITY 

303 

15—1867 

409 

COUNSEL.    See  Barrister. 

COUNTIES,  division  of,  into  districto     . . 

15 

2—1846 

354 

COUNTY  PALATINE. 

Appeal  in  equity  to  court  of 

29S 

19-1865 

447 

COUNTY  COURT, 

Meaning  of  words  when  used  in  an  act. . 

•  • 

35—1867 

436 

Account  of  the  ancient 

1 

3—  \  1846 

(355 
354 

Are  courts  of  record         

47 

Order  for  holding  of,  in  districts 

15 

2-J 

See   Consent   to    enlarge  Juris- 

diction, Jurisdiction. 

COUNTY  GAOL, 

Prison  used  under  act,  when  to  be  deemed 

173 

sZlis*^ 

(380 
1414 

Commitment  of  defendant  to      .  •         • . 

173 

COUNTY    PALATINE   OF   LANCAS- 

TER, 

Court  of  Chancery  of,  appeal  to .  •         • . 

298 

19-1865 

383 

COURT  HOUSES, 

How  provided 

17 

48-1846 

378 

As  to  repairs  of 

17 

85—1856 

381 

Town  hall,  &c.  for  power  to  use . . 

18 

24-1850 

379 

COURT,  SITTINGS  OF, 

Appointment  of ^ 

Notice  of  alteration  of  days        •  •         / 

18  1 

56—1846 

|383 

1 

19—1867 

Two,  not  to  be  held  on  one  day,  except  1 
by  consent  of  Lord  Chancel  or           j 

19 

a. 

•  • 

•  • 
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COVENANT, 

Action  o^  and  evidence 


COVERTURE, 

Notice  to  be  given  on  Betting  up  de- ) 

fence  of ) 

Defence  of,  to  action       • 

Where   defendant    obtains   judgment) 

upon  ground  of ) 

See    Abatbment,    Married 
Woman. 

CREDITORS, 

Advertisement  for,  in  an  administra- 
tion suit 

Need  not  attend  in  support  of  claim 
unless  required 

Where  required  to  transmit  or  pro- 
duce security  and  any  deed,  &c. 

Evidence  of  accounting  party  to  be 
taken  as  to  claims  of    •  • 

Where  claims  of,  allowed,  notice  to  be 
given 

Claims  sent  too  late  may,  on  "certain  1 
conditions,  be  entertained 

CRIMINAL  CONVERSATION, 
Action  for,  abolished 


CROPS, 
Seizure  of,  in  execution 


CROSS-EXAMINATION. 

NESS. 

CROSS  JUDGMENTS, 
Proceedings  in  cases  of  . . 

CUSTODY, 
Discharge  from     . . 

in  equity 
CUSTOMS  ACT     .. 


See    Wit- 


D. 

DAMAGE  FAISANT, 
Replevin  for 
Assessment  of,  in  replevin 

DAMAGES,  IN  EQUITY, 
Assessment  of,  by  jury     . . 
By  court  •  • 

P.N. 


Prac- 
tice. 


Page. 
112 

87 
118 
145 


284 
284 
285 
285 
285 
285 

6 
155 


150 

174 
802 


206 
210 


282 
282 


Section  and  Tear  of 
Statute. 


Sect.  Year.      Page. 


76—1 84C 


396 


93>1846 


110-1846       420 


409 


119—1846 


424 


Rale  or  Older. 


Number. 


91 


Ord.  vi.  r.  4. 
Id.  r.  5. 
Id.  r  6. 
Id.  r.  9. 
Id.  r.  10. 
Id.  r.  12. 


164  to  167. 
(  Ord.  xxiii. 
(       r.  25. 


263 
Ord.  iv.  r.  5. 
3h 
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Pr»o- 
Uce. 

Section  and  Year  of 
Stotnte. 

Rale  on  Order. 

Page. 

SMt.  Year. 

Page. 

Kamber. 

DAYS. 

ComDutation  of**         ••          ••          •. 

OrtL  zsiv. 

DEATH, 

Of  one  of  several  plaintiffs  or  defend-  1 

145 

ants  before  judgment  . . 

Of  one  of  several  plaintifis  or  defend-  ) 
ants  after  judgment     •.         ..          J 

145 

62—1856 

398 

Abatement  of  suit  in  equity  by  .  •         •  • 

293 

•  • 

•• 

Oi^x. 

DE  BENE  ESSE, 

Application  for  examination  of  a  witness 

281 

•• 

•• 

Ord,  iiL  r.  8. 

DEBT, 

Actions  for           

48 

58—1846 

384 

See     Jurisdiction,     Confession, 

Creditors. 

DEBTS.    See  Attachment  op. 

DECEIT, 

Action  for  deceitful  representation        • . 

129 

DECREE,  FINAL. 

To  be  drawn  up  by  registrar 

287 

.. 

.. 

Ord.  ix. 

How  enforced 

287 

•  • 

•• 

f  Ord.  xvi. 
\  m  6,  7. 

DECRETAL  ORDER, 

To  be  drawn  up  bv  registrar 
As  to  execution  of  a  deed 

282 

, , 

, , 

Ord.  V.  r.  1. 

28S 

. , 

, , 

Id.  r.  2. 

As  to  appointment  of  a  receiver .  • 

283 

,, 

,, 

Id.  r.  5. 

As  to  sale  of  real  property,  and  as  to ) 
personal            ••         ..         ..          ( 

283 

.. 

•  • 

Id  rr.  4,  ^ 

Day  to  be  named  in,  for  registrar  to ) 

283 

Id,  r.  e. 

certify  result  of  inquiries     •  •         . .  j 
Where  it  directs  accounts  to  be  taken  . . 

•  • 

•  • 

283 

, , 

, , 

Ord.  vi.  r.  2. 

Notice  of,  to  absent  parties 

284 

, , 

, , 

Ord.  vii.  r.  1. 

Enforcement  of 

294 

, , 

, , 

Ord.  XTi. 

To  be  entered  in  a  book  . . 

273 

, , 

•  • 

Ord.  XX.  r.  1. 

Suit  or  motion  for,  to  be  set  down  for 
hearing 

•• 

•  • 

Ord.xxiiLr.5. 

DEED  IN  EQUITY, 

Where  parties  cannot  agree  on  form  of. 

286 

., 

•  • 

Ord.  ▼!.  r.  1. 

Registrar  may  require  production  of, ) 
by  claimant  against  an  estate .  •         ) 

285 

Id.r.6. 

" 

" 

DEEDS.    See  Documents. 

DEFAULT, 

How  to  obtain  judgment  by 

80  1 

28—1856 
2-1867 

I  389 

Under  Bills  of  Exchange  Act     . . 

213 

/ 

DEFENCE, 

Special,  notice  to  be  given  by  defendant 
How  many  copies  of 

87 
88 

}  76—1846 

396 

/     88 
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DEFENCE— coff/fiitK^. 

Set-off 

Infancy      ••         ..         ..         •. 

Coverture 

Statute  of  Limitations 

Bankrupt  Act,  discharge  under  . . 

Libel  

Slander 

Equitable  ..  ' 
Statutory  .. 

Tender 

Notice  of  intention  to  defend  where ) 
specially  summoned     . .         . .  ) 

DEFENDANTS, 

Where  too  many  joined  . .  . . 

Where  all  not  served       • .         . .         •  • 

Not  appearing  in  court 

Error  in  name  or  description  of . . 
Commitment  o^  in  what  cases  .  • 
When  not  liable  to   commitment  at 

hearing  of  original  plaint 
Discharge  on  payment    •  •         •  • 

certificate  of  registrar 
May  object  to  cause  being  tried  in 

county  court      •  • 
In  equity,  to  be  served  with  summons 

with  plaint  annexed     .  •         •  • 
Admission  by,  how  made 
copy  of,  to  be  sent  bv  post  by  regis- 
trar to  each  defendant         •  • 
After  receipt  of  copy,  defendant  to  be 

liable  to  costs  then  incurred  •  • 
May  disclaim  interest  in  matter,  or  ad- 
mit or  deny  any  statements  in  plaint 
Or  raise  any  question  of  law  or  state  a 

new  fact  as  a  defence  •  • 
If  defendant  does  not  disclaim,  &c^ 

judge  roav  punish  him  in  costs 
Statement  disclaiming,  &c  to  be  de- 
livered to  registrar 

to  be  served  by  post  on  plaintiff  or  1 

his  attorney  •  •         .  •         j 

how  endorsed  when  filed  by  at-1 

tomey        •  •         •  •         •  •  j 

DELIVERY  UP, 

Jurisdiction  in  suits  for,  of  an  agree-  ) 

ment  for  sale  or  purchase  of  property  j 

in  what  court  suit  to  be  instituted  . . 

DEMAND, 
Particulars  of        • .         • .         . .         •  • 


DEMAND  AND  REFUSAL. 
Evidence  of  conversion  in  trover 


Page. 


142 
142 

134 

141 

145 

174 
174 

84 

278 
278 

278 


267 
267 

70 

121 


Section  and  Tear  of 
SUtute. 


Sect.  Year. 


76^1846 


\  28—1866 
[    2—1867 


r80-1846 
116—1867 


Page. 


896 


389 


400 


9—1867 
10—1865 


441 
445 


Rule  or  Order. 


Number. 

89 
90 
91 
92 
93 
94 
94 
95 
96 

98 


Ord.  i.  r.  9. 
Ord.  iL  r.  1. 

Id.r.2. 


Id.  r.  8. 

Id.  r.  4. 
Id.  r.  5, 


3n2 
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DEPOSIT. 
Of  money  in  lieu  of  security 

DEPOSITION  OF  WITNESSES, 
Examined  by  a  registrar  in  equity         • 

DEPUTY  JUDGE.     See  Judge. 

DEPUTY   REGISTRAR.     See  Regis. 

TRAR. 

DESCRIPTION, 

Inaccurate,  of  party         ..         ..         • 


Pn«- 
tke. 


Page. 
249 

281 


DETINUE 


DEVASTAVIT, 

Suggestion  of,  in  original  summons       • . 
Judgment  against  executor         • . 
See  Executors    and    Administra- 
tors. 

DEVISE.    See  Will. 

DEVISEE, 

Suit  by 

in  what  court  instituted 
Claim  by,  how  proved 


DISCHARGE, 

Bankrupt  act,  notice  of  defence  .  • 

DISCHARGE  FROM  CUSTODY, 
Of  defendant  on  payment 

In  equity  .  •         

DISCOVERY  OF  DOCUMENTS 

DISHONOUR  OF  BILL, 

When  it  must  be  proved  . .         •  • 


DISMISSAL  IN  EQUITY, 

Of  suit  or  proceeding,  at  request  of) 

plaintiff j 

by  judge 


DISSOLUTION  OF  PARTNERSHIPS, 
Suits  for     . .         . .         ,  •         • . 
In    what    court    they  may  be  insti- ) 
tuted f 


DISTRESS, 

By  landlord         • . 
Not  unlawful  for  want  of  form 
See  Execution. 


141 
111 


179 
180 


266 
266 
285 


88 
174 


Section  and  Year  ot 
Statute. 


93 
120 

279 
282 

272 
272 

169 


Sect.   Tear. 
71-1856 


59—1846 


lJ}l865 


76—1846 
110—1846 


1—1865 
10—1865 


75—1856 
137—1846 


P««». 
431 


or  Order. 


S86 


If  amber. 
184 

OnL  iiL  r.  10- 


(440 

)445 


896 
420 


440 
445 


419 
43S 


122,  123 
254 


206 
207 


Ord.  vi.  r.  7. 
93 


164  to  167. 
(  Ord.  xxiii. 


76 


Ord.  ii,  r.  6. 
Ord,  iv.  r.  4. 
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DISTRESS,  ILLEGAL, 

Remittance  of  action  for  to  county  court 

DISTRICT, 

Summont  may  be  served  or  warrant 
executed  within  500  yards  of  bound 
ary  of 

Metropolis  to  be  treated  as  one,  for 
certain  purposes    '       . .         . .         ^ 

Judge  can  sue  and  be  sued  in  adjoining'^ 

If  officer  of  court  be  plaintiff  in  his  own 
court,  defendant  may  remove  cause 
to  adjoining       . .         . .         , , 

In  action  against  officer  of  court,  sum- 
mons may  issue  in  adjoining  . .         ^ 

DISTRICTS  OF  COUNTY  COURTS, 
Division  of  counties,  &c.  into     .. 
In  which  summons  may  issue     • . 

DIVIDENDS.    &«  Vesting  Stock. 

DOCUMENTS, 

How  proved  • .         •  •         . .         • 

Summons  requiring  production  of,  byl 

a  witness j 

Inspection  of 

Notice  to  admit    •  • 

Notice  to  produce  •  • 

When  not  objected  to,  may  be  read ) 

without  formal  proof    .  •         •  •         j 
Discovery  of         . ,         .  •         .  • 


Section  and  Year  of 
Statute. 


DOCUMENTS  IN  EQUITY, 

Notice  to  admit 

to  inspect 

Production  of,  summons  for 
Where  summons  not  obeyed 
Secondary  evidence  of     . . 
"When    unobjected    to,    may  be    read  ] 
without  formal  proof    . .         . .  ' 

Party  objecting  to  pay  costs  in  certain 


DOUBLE  RENT, 

Evidence  in  action  for  and  defence 

DOUBTFUL  SERVICE, 

Of  summons         ..         ..         .. 


DURHAM. 

Court  of  Pleas  of  . 


DUTIES.     See  High  Bailiff,  Judges, 
Registrar. 


15 
73 


105 

98 

93 
92 
92 

91 


280 
280 
280 
280 
280 


111 

78 


-1856 


2—1846 
1—1867 


85-1846 


Page. 
393 

390 
387 

388 


354 
387 


401 


Rule  or  Order. 


Number. 
70 


76 


86-1856 


435 


108 

76 

Ord.  iii.  r. 
Id.  r.  3. 
Id.  r.  4. 
Id.  r.  5. 
Id.  r.  5. 

2 

Id.  r.  6. 


31 
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Prac- 
tice. 

Section  and  Year  of 
Statute. 

RnleorOrift 

Page. 

Sect.   Year. 

Page. 

Nnmbex. 

DWELLING  PLACE, 

What  conidtutet 

68 

E. 
EASEMENT. 

Jurisdiction  where  tide  comes  in  quetdon 

48 

11— 1867 

M& 

EJECTMENT. 

Action  of,  limited  jurisdicdon  of  court  in 

I»5 

11—1867 

886 

Unlimited  jurisdiction  by  agreement     . . 
Action  commenced  by  plaint      . . 

49 

n-1856 

885 

«7 

196 

..       !    .. 

n3 

Sutement  of  description  of  property     . . 

\f% 

•  • 

•  • 

224 

Summons  must  conuin  names  of  all 
the  plaintiffs 

196 

.. 

.• 

224 

When  returnable  •  •         •  •         •  • 

196 

,, 

•  • 

233 

Service  of  summons         

196 

,, 

•  • 

225 

Removal  of  action  to  superior  court 

196 

12—1867 

886 

226 

Addition  of  a  defendant  not  named  in  ^ 
summons           j 

197 

•  ■ 

.• 

227 

Entry  by  registrar  of  the  addition 

197 

, , 

,, 

228 

Limiting  defence 

197 

, , 

. , 

229 

Abandonment  of  acdou 

197 

,, 

, , 

250 

as  to  part 

198 

• 

, , 

251 

Where  one  of  several  plaindfls  desires  \ 
not  to  proceed 

198 

•  • 

.. 

252 

Confession  by  a  sole  defendant  • . 

198 

r» 

•  • 

258 

one  of  several  defendants 

199 

•  * 

, , 

254 

Where  a  jury  required 

199 

•  • 

^ , 

281 

Evidence 

199 

*• 

,  ^ 

Hearing  as  in  ordinary  actions  . . 

199 

^* 

,, 

282 

Amendment  of  descripdon  of  property    . 
Where  plaindff''8  title  expired  before ) 

200 

•  •                          •  • 

280 

200 

1 

288 

Cause  struck  out  if  plaindff'  does  not  i 
appear ..          ( 

200 

.. 

.. 

234 

Where  defendant  is  joint  tenant,  tenant  S 

in  common  or  coparcener  with  plain-  > 

200 

,, 

•  • 

289 

tiff"  endded  to  j  udgment          •  •         ) 

Unless  an  actual  ouster  is  proved 

200 

»m 

,, 

289 

Parties  may  agree  to  sute  a  case 

200 

,  , 

, . 

285 

Abatement 

200 

^, 

•  • 

240 

On  death,  of  party  surviving  pardes ) 

may  appear       [ 

Heir  or  legal  representadve  of  a  plain-  ) 

201 

241 

dfi*  dying  before  return -day  may  ob-  > 
tain  leave  to  condnue  action  . .          j 

201 

,  , 

, , 

242 

If  no  such  leave  obtained  name  of  de-  \ 
ceased  plaintiffs  struck  out     •  •         j 

201 

•  • 

•  • 

243 

Death  of  a  plaindff'  after  judgment 

how  execudon  may  issue    • . 

201 
202 

•• 

•  • 

^44 
245 

Death  of  defendant  before  return-day   . . 

202 

,  , 

247 

after  judgment 
On  death  of  one  of  several  defendants ) 
acdon  will  proceed  against  survivors  ] 

208 

,^ 

^^ 

248 

203 

•  • 

•  • 

246 

Digitized  by  VjOOQ  IC 


Index. 


827 


£J  ECTMENT-HMMi^uwd. 

Bf  ortgweei  sctimi  by       •  •         •  • 
Execution  when  it  may  issue     . . 

separate  warrants  for  pos-  ) 
session  and  costs   ..  j 

against  plaintiff  for  costs 
Fees  to  counsel  ana  attomies     .  •         • , 

ENFORCING  DECREE, 

Notice  of  decree  to  be  served  by  bailiff ) 

upon  party  to  be  bound  by      •  •  j 

Process  not  to  issue  until  three  daysl 

after  service  of  decree  •  •         •  •         j 
Where  made  for  payment  of  money, ) 

warrant  of  execution  may  issue  ) 

Possession  of  lands,  goods,  &c.,  how  ) 

obtained  ] 

Committal  of  party  

ENLARGING  TIME, 

Power  of  judge  of,  for  doing  any  act     . . 

ENTRY  OF  PLAINT.    See  Plaint. 

EQUITABLE  DEFENCE 

EQUITABLE  JURISDICTION, 

A  limited,  given  to  county  courts  • . 

See  Cbancert. 

ERROR, 

In  name  or  description  of  plaintiff  or ) 

defendant,  amendment  of       . .  j 

Does  not  He  from  county  court  • .         • . 

Does  not  lie  on  refusal  of  prohibition    • . 

EVENT  OF  ACTION, 

Costs  to  abide       . . 

EVIDENCE, 

Notice  to  admit  documents 

to  produce  documents     . . 

When  unnecessary  

Form  of,  and  service       

Inspection  of  documents  . . 
Discovery  of        •  •         • .         • . 
Interrogatories     ••         ..         ..         •• 
Affidavits,  how  sworn 
Confined  to  cause  of  action  stated  in  ) 

summons  j 

General  rules  relating  to 

Best  evidence  must  be  adduced  • . 
Copies  when  not  admissible        .  •         • . 
Admission  by  parties  an  exception 
Parol  explanation  of  written  instru- ) 
ment,  when  allowable  .  •         • .          ) 
Hearsay  not  evidence 


Page. 

203 
204 

204 

205 
205 


294 

294 

294 

294 
295 

276 

88 
265 

142 
262 

218 


91 
92 
92 
93 
93 
93 
94 
98 

101 

102 
102 
102 
102 

102 

103 


Section  and  Teai  of 
Statute. 


Sect.   Year. 


Page. 


1—1865 


59—1846 
16—1850 


88—1846 


58-1856 


Rale  or  Order. 


440 


386 
405 


403 


390 


Number. 

256 
236 

237 

238 


Ord.  xvi,  r.  1, 

Id.  r.  2. 

Id.  r.  3. 

Id.  r.  4. 
Id.  rr.  6,  7. 

(  Ord.xxiii. 
\     r.  18. 

95 


122, 123. 


76 
77 
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£  V I DENCE— c<wli«iic<i 

Exrepdoni  

Ret  getUB 

Documentary  eridence,  how  proved 

Acts  of  parluunent  

Records  and  proceedings  of  cotuts 
County  courts  •  •  .  •  •  • 
Bankruptcy  and  insolvent  court 

Public  entries  and  documents    . . 

Ancient  records,  terriers  and  manor) 
books     ••         ••         ••         ••  S 

Wills  and  probate  

Affidavits 

Deeds 

Witnesses 

Oaths  and  affirmations 

Privilege  of  counsel  and  attorneys 


EVIDENCE,  IN  EQUITY. 

Of  witnesses  to  be  uken  vivA  voce,  un-  \ 
less  otherwise  provided  for  by  orders 

Where  party  do  not  object,  may  be 
given  by  affidavit 

Affidavits  and  depositions  read  at  hear- 
ing shall  be  read  as      •  • 

Account  books  to  be  uken  as  pnmi\ 
facie  evidence  of  the  matters  con-  > 
tained  therein ) 

EVIDENCE    IN    PARTICULAR 
ACTIONS, 

Debt  

On  bond     . .         .  •  . .  •  • 

Award        ••  ..         .•         ••         •• 

Double  value,  or  double  rent 

Detinue 

Covenant  ••         ..         ..         •• 

Assumpsit.. 

Goods  suld  and  deli? ered 

Defence 

Goods  bargained,  sold     . .         • .         •  • 

Work,  labour  and  materials ;  defence 

Attorneys  .. 

Physicians;  surgeons     •• 

Apothecaries         ..         •• 

Servants    .  • 

Money  lent  . .         .  •         •  • 

Money  paid  •  • 

Money  bad  and  received . . 

Interest     •• 

Account  stated 

Bills  and  promissory  notes 
For  not  accepting  goods  •  • 
On  warranties       . .         •  •         •  • 

Trover 

Trespass  to  land   . . 


ScctioDaBdTe 


Pafe. 

104 
104 
104 
104 
106 
105 
106 
105 

106 

106 
107 
107 
108 
108 
109 


279 
280 


282 


284 


109 
110 
111 
111 
111 
112 
112 
112 

lis 

115 

115 

116 
117 
117 
118 
118 
118 
119 
119 
120 
120 
121 
121 
123 


Sect.   Year.  I  Fsge.         Haaber. 


Ord.  iii.  r.  1. 

M.r.7. 
Ord.  iv.  r.  3. 

Ord.  vL  r.  1 
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EVIDENCE    IN    PARTICULAR 
ACTIONS^e<m<tiM(eJ. 
TrespMS  to  goods 

Assault 

Case 

Injnries  to  incorporeal  hereditaments 
to  person  or  property 

By  executors  

Malicious  prosecution         . .         • . 

Defiunation 

Seduction 

Other  cases 

In  ejectment  

In  actions  to  recover  possession  of  tene-  ) 

ments     ••         ••         ..         ••  ] 

In  replevin  

EXAMINATION,  ORAL. 

Of  party  refusing  to  answer  interroga*  ) 
tories     t«         ••         ••         ••         j 

EX  PARTE  APPLICATIONS, 
To  be  f upported  by  affidavit      •  • 
May  be  made  to  judge  in  or  out  of  court 
Order  on 

EXAMINATION  OF  WITNESSES, 

Viva  voce  at  hearing  in  suits       ••         • . 

By  affidavit  in  proceedings         .  •         •  > 

Out  of  district  of  court  in  which  plaint ) 

entered  ••         ••         ••         .^         j 

De  bene  e$»e 


EXAMINER, 

Appointment  of  registrar  t5  be  an 
To  examine  a  witness  dt  bene  eete 

EXAMINED  COPIES, 
When  evidence     ••         .'• 


EXCEPTED  ARTICLES. 
From  execution    ••         •• 


EXCESS.    See  Abandonment. 

EXECUTION   AGAINST  GOODS   OF 
A  DEFENDANT  WITHIN  JUKIS^ 
DICTION, 
Date  and  duration  of  warrant     •  •         • . 
When  judgment  more  than  six  years  old 
Writ  of  fieri  fecias  •  •         •  • 

When  it  may  issue 

For  costs  ••  • 

Where  cross  judgments 

Suspension  of  execution  by  order  of  judge 


Page. 


123 
123 
124 
124 
125 
126 
126 
127 
128 
128 
200 

188 

209 


95 


292 
292 
292 


279 
291 

281 

281 


281 
281 


106 


15i 


149 
148 
149 
149 
149 
150 
150 


Section  and  Year  of 
Statute. 


Sect.   Year. 


10—1867 


1846 


Page. 


393 


410 
403 
409 
418 


Rule  or  Order. 


Number. 


70 


83.84 


Ord.  xii 

r.  1. 

Ord.  iii. 
Ord.xi. 

r.  1. 
r.23. 

Ord.  iii. 

r.9. 

Id.r. 

8. 

Id.r. 
ld,r. 

9. 
8. 

151 
144 
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EXECUTION  AGAINST  GOODS,  &c— 

Preciw  time  of  application  for  •• 
How  iaaued  • 

By  WDon  exocuted 

Treipass  by,  under  colour  of  writ 

Neglect  to  lery 

Saperaedeas  by  payment  • . 

Death  of  plaintiff 

of  defendant  ••         ••         •• 

Writ,  when  to  be  executed 

Priority 

How  and  where  executed 

What  may  be  seixed        

Excepted  articles 

Money,  bank  notes,  &c 

Bills  and  securities  

Chattel  interests  in  land 

Fixtures 

Crops,  66  Geo.  3,  c.  60   •  • 
Whose  goods  may  be  seized 

Of  testator 

Of  partners  

Of  bankrupt         

Of  ambassadors  cannot  be 
Goods  in  custody  of  the  law 

Lien,  bailment 

Goods  assigned     •  • 

Where  there  are  no  goods  to  take 

Payment  of  taxes  and  rent  and  priority  ) 

of  landlord        ••         ••         ••         j 

Sale  

Return  of  warrant,  and  payment  of) 

money  levied f 

On  issue  of  judgment  summons,  war-  ) 

rant  returned ) 

Not  to  issue  when  a  certificate  of  judg-1 

roent  given        • .         • .         • .         j 

S€€  COMlfftTMBMT,     DISTRESS,    IN- 
TERPLEADER. 

EXECUTION  AGAINST  GOODS  OF 
DEFENDANT  OUT  OF  JURIS- 
DICTION, 

How  issued  and  executed,  where  goods ) 
are         j 

Return  of  ••         

Transmission  of  proceeds 

EXECUTION  OF  WARRANTS, 

Inequity   ••         ••         

St9  Warramts. 


Section  and  Year  of 
atatate. 


RakorOrtec. 


Paffo.     Sect.  Year. 


(46—18^ 
33—1846 


1866 


^96-1846 


170 


161 


294 


49-^1866 

75—1856 

106-1846 


PH«. 


371 
369 

(4W 
420 


410 


411 


liS 
U4 


201 
203 


411 
419 
4U 


139 
Sf 

\S9 
161 


104-1846 
104—1846 


2—1866 


417 

417 

4il 


27 
170 
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killed 


led  by) 


EXECUTORS, 

negfigenee        •« 

EXECUTORS  IN  EQUITY, 
Suits  by  or  against  •  •         •  •         • 

In  what  couru  suit  or  proceedings  had . 

EXECUTORS  &  ADMINISTRATORS, 

Actions  bt  and  against. 

Amendment  where  person  improperly) 

sues  or  is  sued  as  executor     • .  / 

Or  executor  improperly  sues  or  is  sued  1 

in  his  own  right  ••         ••         J 

May  sue  or  be  sued  under  act    •  •         •  • 
Suggestion  of  devasUvit  in  original ) 

summons  •  •         •  •  ^       •  •         ) 

Non-appearance  of,  at  hearing  . .         . . 
Ordinary   judgment   against   plaintiff) 

executors  ..         ••         ..  j 

Special  judgments  against 
Payment  into  court  by,  of  assets 
Ordinary  judgment  as  to  costs  on  de- ) 

fendant  foiling j 

Notice  of  assets • 


Prac- 
tice. 


EXEMPTION, 

From  serTice  on  juries    •.         ••         • 

EX    PARTE     APPLICATIONS    IN) 
EQUITY         j 

EXPENSES     OF     WITNESSES      IN 
EQUITY, 
Scale  on  which  to  be  allowed 

EXTENSION  OF  JURISDICTION, 
Jurisdiction  of  county  courts  extended  j 
to  cases  of  debt,  Ace.  not  exceeding  V 

60/ ) 

By  agreement 
See  Ejectment,  Lands,  Tenements 
AND  Hereditaments. 

EXTORTION, 

Remedies  against  oflScers  of  courts  for  .. 


FACT,  QUESTIONS  OF, 
In  equity,  when  tried  by  a  jury 


Page. 
126 


«I6 

266 


141 

141 

179 

179 

180 

180 

180 
179 

180 

182 

90 
292 


Section  and  Year  of 
Statute. 


48 
49 

33 


Sect.  Year. 


10-1865 


66—1846 


66—1846 


Page. 


441 
445 


S91 


391 


282 


72-1846 


1—1850 
23—1856 

117—1846 


395 


Rule  or  Order. 


385 


423 


Number* 


120 
121 

206 

205 

216 

207  to  214 
215 

216 

214 


Ord.  xii. 


Ord.  iii.  r.  1 1. 


267 


Ord.  U.  r  5. 
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FAIR, 
Tide  to,  not  within  jurisdiction  of  court 

Except  by  consent  .  •         •  •  > 

FALSE  IMPRISONMENT, 

Remittance  of  action  for,  to  county  court 

FALSE  PRETENCES, 
Obtaining  credit  by,  bow  punishable     • . 

Se§  CONTEACTING  DbBT,  &C. 

FAST  DAY.    Se9  Cbeistmas  Dat. 

FEES.  COMMON  LAW, 
To  be  paid  on  proceedings 

Tables  of,  where  to  be  posted     • . 

To  be  paid  by  plaintiff  m  first  instance. . 

For  affidavits        • .         •  •  •  • 

For  jury 

For  lists  of  jurors 

Not  allowed,  officers  liable  for  taking   • . 

Treasury,  with  consent  of  Lord  Chan-  ) 

cellor,  may  alter  . .         • .  j 

FEES  IN  EQUITY  

FEES    TO    BARRISTERS   AND   AT- 
TORNIES, 
To  barristers  or  attomies  where  claim  ( 
does  not  exceed  20^     • .         . .  ) 

In  cases  where  claim  exceeds  20t 

FIERI  FACIAS.    &«  Execution. 
Warrant  in  the  nature  of  a  writ  oi^  in  \ 
equity    ••  ..         ••         ••  j 

FILING  IN  EQUITY, 

Of  plaint 

Of  requisition  by  plaintiff  to  dismiss  plaint 
Of  admission  by  defendant         • . 
Of  disclaimer  or  answer  •  • 
Of  decretal  orders 

Of  final  decree 

Of  petitions  and  notices 

Of  order  on  .  •         .  •         •  • 

Of  change  of  attorney  by  a. party  •  ■ 

Of  all  orders,  notices  and  other  docu- ) 
ments     ..         ••         ••         ••  ] 

FINAL  DECREE, 
To  be  drawn  up  by  registrar 

FINES, 
On  witness  not  obeying  summons  1 

On  person  reftising  to  give  evidence      j 


Pne- 
tics. 


Page. 

48 
48 
49 

57 


171 


Seettai  sad  Tear  of 
Statote. 


221 


294 


277 
279 
278 
279 
282 
287 
291 
292 
276 

274 


287 


99 


Sect.  Tear. 
58—1846 

10—1867 
99-1846 


79—1856 
SO -1867 

78-1856 


1846 


79-1856 


1865 


{ 91—1846 

220     I  16— 1867 

(33—1856 


[15—1867 


86-1846 


Pace. 

384 
38^ 

393 

413 


RnlaorOcder. 


HoBba. 


«7 


I 


371 

r390 
I  395 
1 395 
[423 

371 

(446 
(874 


407 
409 
408 
409 


■  Ord,  xvi.  r.  3. 


OnL  i.  r.  1. 
OnLiLr.  C 
Id.r.2. 
Id.  r.  3. 
Ord.  T.  r.  1. 
Ord.  ix.r.  I. 
Ord.xi.r.30. 

Id.  r.  24. 
OnLxjnii.r.4i. 

Ord.  XX.  r.  1. 


Ord.  ix. 


402 
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Prac- 
tice. 

Section  and  Year  of 
Statute. 

Role  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

FlNES-MM/imtfii. 

How  to  be  enforced         

99 

87^ 

, , 

(¥i2 

For  contempt  of  court,  &c. 

131 

113 

,, 

421 

On  officer  for  extortion  or  misconduct  • . 

U 

116 

, , 

422 

"For  extortion  by  officers  of  fees  . . 

33 

( 

117 
ISO 

^1846 

423 
'   432 

Recoverable  by  distress 

83'^ 

131 
132 

•• 

432 
432 

.  To  be  paid  into  general  fund     .  •         • . 

18 

133 J      .. 

1,432 

FIXTURES. 

Cannot  be  taken  in  execution     . . 

154 

96—1846 

411 

FORECLOSURE, 

Suits  for 

267 

,Jjl865 

j44l 
(415 

in  what  court  instituted 

267 

"  FOREIGN  COURT."  interpreUtion  of 

28 

•'  FOREIGN  DISTRICT." 

Interpretation  of 

28 

See  Summons. 

FOREIGN  EXECUTION.     See  Execu- 

TION. 

FORMA  PAUPERIS,  suing  in   .. 

218 

FORMAL  PROOF  OF  A  DOCUMENT 

91 

103 

When  dispensed  with 

280 

\* 

.. 

Ord.  iii.  r.  6. 

FORMAL  JOINDER  OF  ISSUE, 

Cause  to  be  heard  without 

130 

74—1846 

396 

FORMS,    COMMON    LAW    AND 

EQUITY, 

Lord    Chancellor    may    appoint    five] 

J  32-  1846 
(  16-1865 

397 
446 

judges  of  county  couru  to  frame  V 
rules  and  orders           . .         . .          ] 

63 

Substantial  compliance  with,  of  notices  . 

64 

, , 

217 

Where  none  provided,  registrar  may ) 
use  as  guides  those  in  schedule      . .  | 

61 

1 

278 

•  • 

FRANCHISE, 

Title  to,  not  within  jurisdiction  of  court . 

48 

58-1846 

384 

Except  by  consent           

(48) 
1491 

23—1856 

385 

2fi7 

FRAUD, 

Summons  and  proceedings  on  charge  of  . 

169 

99}  1846 

/412 
[413 

Commitment  for 

171 

To  what  prisons  persons  may  be  com-  I 
milted  for          / 

173 

1-1849 

414 

FRAUDS,  STATUTE  OF, 

On  sale  of  goods  above  10/. 

113 

What  an  acceptance  or  part  payment    . . 

US 

1 
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FRIENDLY  SOCIETIES  ACTS. 
Proceedingt  undOT 
CUim  of  member  on  disaolntioa 
Diiputet,  bow  to  be  determined.. 
Order  of  county  court,  bow  enforced 
Feet  on  proceraingt        •  • 


FUNDS  IN  COURT. 
Audit  of  accounts  of 


GAOL.    iSw  House  OP  Correction.  Pri 
soner,  summovs    to    appear    to    a 
Plaint. 


GARNISHEE. 
Debts. 


GENERAL    FUND. 
Suitors*  Monet. 


Sf    Attachment    of 
Set    Penalties, 


GOOD  FRIDAY.    Set  Christmas  Day. 

GOODS. 
Action  for  not  accepting,  and  defence  • . 
See  Execution. 

GOODS  BARGAINED  AND  SOLD, 
Action  for.  and  defence  to  .. 

GOODS  SOLD  AND  DELIVERED, 
Action  for.  and  defence  to 

GUARDIAN. 

Appointment  of,  hj  infant  defendant  I 

orjudge j 

Petition  by  in  equity       •>. 


H. 
HEARING, 
Cause  to  be  tried  in  a  summary  way 
without  plea  or  formal  joinder  of  issue 
Where  action  pending  in  any  other  court 

Adjournment  of   •  • 

Order  of  adjournment  need  not  be  served 

Venue,  change  of 

Contempt,  commitment  for.  at    . . 
Where  neither  party  appears 
Where  ^laintift  does  not  appear,  or  is ) 
nonsuited  ..         ..         ..  j 

Where  defendant  does  not  appear 
Admission  by  defendant  • .         . .  ) 

by  person  not  defendant        j 


P^e. 

814 
S16 
314 
315 
319 


120 

115 
112 

66 
288 

180 


181 

131 
131 
131 
133 

1  133 

[134 

135 

185 


Sectton  and  Ye 
Stamte. 


Beet.  Tear.      Page. 


&Ble  or  Order. 


ISumbet. 
269.270 


Ord.xTiLr.  1. 


74—1846 

396 

.. 

•  . 

81-1846 

401 

•  • 

.  • 

113—1846 

421 

79—1846 
10—1850 
80—1846 

•• 

398 
399 
400 

•  • 

.. 

MS 
Ord.xLr.  S. 


118 
108 
110 
109 


112 


119 
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H  E  ARING--coiiliniie</. 

Jury  trial 

Kigbt  to  begin 
Equitable  defences  . . 

Examination  of  vritnesses 

Amendment  

When  title  comes  in  question     . . 

Judgment  ..         ••         

Order  to  pay  forthwith,  when     . . 
by  instalments 

Commitment  at ) 

On  commitment  summons  . .  ] 

On  interpleader  summons  •  • 

In  actions  against  executors 

to  recover  possession  of  tene-  ) 

menta  ..         ••         ..  j 

of  replevin  ••         ..         •. 

on  bills  of  exchange 

In  cases  of  charities        •  •         . .         • . 

Se§  Ejectment,  Infant,  Judgment, 

Witness. 

HEARING  IN  EQUITY, 

At  a  court  held  not  before  one  calendar ) 
month  from  entry  of  plaint     •  •  j 

Time  for,  may  be  abridged         • . 

Parties  to  come  prepared  with  evidence 
To  be  in  open  court,  as  actions  at  law  ' 

are  

At,  court  may  dismiss  the  suit  or  grant 

relief,  or  make  any  necessary  order 
Before  a  jury  as  to  questions  of  fact,  or 

as  to  amount  of  damages 

HEARSAY, 

Not  evidence        

exceptions     .. 

HEIRS  AT  LAW. 

Claims  by,  bow  proved 

HEREDITAMENTS, 

Title  to,  when  it  may  be  tried    . . 
By  agreement  between  parties   . . 

HIGH  BAILIFF, 

Assaulting..         ••         .. 


Not  to  act  as  registrar  or  treasurer 
Not  to  practice  in  county  court  as  an  ) 
attorney  or  a^ent         .  •         •  •  j 

Improperly  acting,  penalty  on    • . 

Appointment  of 

Removal  of  


Prac- 

Uce. 


Page. 

1 185 

136 
187 
139 
141 
148 
143 
144 
144 

170 

166 

)80 

188 

209 
218 


278 

276 
282 
282 

282 

282 


103 
103 


285 


48 
49 


38 

32 

32 

32 
29 


Section  and  Year  of 
Sutute. 


Sect.  Year.      Page. 


72) 
78  I 


1846 


57—1856 
69—1846 

30—1867 
66—1846 

50,52-1856 

120—1846 


12—1867 
23—1856 


114) 

134  \  1846 
28) 


(895 
1896 


898 
394 

(414 

1412 

423 

891 

426 

424 


••) 


886 
885 


(422 
^438 
(867 

(367 
(368 


Rule  or  Order. 


Number. 

119  to  128. 

Ill 

205  to  214 
261 


Ord.  i.  r.  8. 

Ord.  zxiiL  r. 

18. 
Ord.  iv.  r.  3. 

Id.  r.  4. 

Id.  r.  5. 

Ord.  iv.  r.  5« 


Ord.  vi.  r.  7. 


257 
267 
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HIGH  BAILIFF— «oii/liiMi2. 
Absence  of,  at  titting  of  court    •  • 
Payment  of,  in  ordinaiy  cases    •  • 
May  appoint  and  dismiss  bailiffii 
Death  of,  not  to  Yacate  Appointment  of ) 

Bailiffs j 

On  death  or  removal,  temporary  sac-) 

cessor  to  j 

To  have  an  office 

Duties  of 

in  Equity 

in  interpleader  cases 
Attendance  at  office  of  registrar. . 
To  make  a  return  of  all  summonses 
To  keep  books  and  make  returns 
Where  sendee  not  effected 
Where  senrice  of  summons  doubtful 
To  enter  in  book  all  warrants     . . 
To  keep  book  of  all  orders  fat  payment  > 

of  money  / 

Pajrment  of  monies  levied 
Foreign  executions,  return  of     . . 

Not  to  sign  ledger  

Not  to  become  surety 


f  Pace. 


Remuneration 


in  Equity 

Bailiffs  appointed  by,  may  be  autho- 
rized by  judge  to  act  as  brokers  or 
appraisers  ••         ••         •• 

Action  against,  not  to  be  without  notice 

Security  to  be  given  by  •• 

LiaUe  for  taking  improper  fees  or  rewards 

When  plaintiff  in  a  court  of  which  he  ) 
is  an  officer,  venue  may  be  changed  | 

May  be  sued  in  his  own  or  adjoining  | 

district f 

Set  Commitment,  Execution. 


HOLDING   OVER. 
Rbcovbrt  of. 

"HOME  COURT." 
Interpretation  of  . . 


S€€    Tenements, 


HOUSE, 
Entering,  on  execution 

HOUSE  OF  CORRECTION.    Set  Prison. 


HUNDRED  COURTS. 
Concurrent  iurisdiction 
courts  abolished 


with 


county ) 


HUSBAND  AND  WIFE, 
Where  improperly  joined  or  omitted 
Wife  of  party  may  be  examined  as  witness 


29 
81 
29 

29 

29 

29 
29 


29 
29 
29 

80 
80 

80 

SO 
31 
83 
33 

.,{ 


161 

34 
32 
33 

37 
87 


28 
154 


SactknandTaaror 
Statote. 

8«et  Tear. 

F^ 

88-1856 
31—1846 

•  • 

365 

368 

14—1856 

368 

16—1856 

868 

38-11846 

869 

31—1867 

428 

RolcarOrdBC. 


38—1846 


141 

108 


83—1856 
80—1867 
I2^— 1865 

10-1849 

19-1850 

36—1846 

117-1846 

20—1856 
21—1856 


28—1867 


83—1846 


369 


876 
871 
446 

419 

434 

870 
423 

888 
888 


21 


24 

Ord.  xxi. 

23 
29 
22 
30 
31 
33 

32 

34 
35 
19 

20 


430 


401 


124 
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I. 
ILLNESS, 

Judge  may  appoint  deputy  in  case  of 
Registrar  may  appoint  deputy  in  case  of 

IMPLEMENTS  OF  TRADE, 
When  protected  from  seizure     .  • 

IMPRISONMENT.    j^«  Commitment. 

INACCURATE  DESCRIPTION, 
In  plaint  or  summons,  not  to  Yitiate ) 
proceedings      ••         ••         ..         J 

INCORPOREAL   HEREDITAMENTS, 
Jurisdiction,  where 


INDORSEMENT, 
Of  serrice  on  summons 


INDUSTRIAL    AND    PROVIDENT) 
SOCIETIES  ACTS    ..         ..         ] 

INDUSTRIAL  SOCIETIES, 

Winding  up  of,  rule  for 


INFANCY, 

Notice  of  defence  of 


INFANT, 

What  suits  may  be  brought  by  .  • 
Must  sue  by  next  friend  .  • 


INFANT  IN  EQUITY, 

Proceedings  for  advancement  or  main- 
tenance of  an    • •         • •         •  • 

in  what  court  proceedings  to  be  | 

taken         * 

Legacy  to  which  an,  may  be  entitled  | 
may  be  ordered  to  be  paid  into  court  ( 
of  chancery  under  s.  32  of  Sti  Geo.  3,  ( 

c62 

in  default  an  execution  on  goods  ^ 
of  person  ordered  to  pay  may  > 
issue  • ) 

INFANT  DEFENDANT, 

Guardian  to  be  appointed  to,  at  hearing 

INFERIOR  COURTS, 

Not  of  record,  concurrent  jurisdiction! 
with  county  courts  abolished  •  •         j 

INFORMALITY.    Sf  Irregularity. 


P.N. 


Prac- 
tice. 


Page. 


22 
28 


154 

70 

48 

77 
317 


87 


65 
66 


272 
272 

301 
301 


Section  and  Year  of 
Statute. 


Sect.  Year. 

96—1846 

59—1846 
12-18C7 


76—1846 
64—1846 

1—1865 
10—1865 

5-1865 


28—1867 


Page. 


f360 
(366 


411 


386 


886 


Rule  or  Order. 


Number. 


122 
123 


26 
269 

520 
396 
391 

441 
445 

443  ;Ord.  XTii.r.  7. 


90 


430 


Id.  r.  8. 


116 


3l 
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INJUNCTION  IN  EQUITY. 

Order  in  the  nature  of,  how  obtained ) 

CD  notice  .  •         • .         .  •  ) 

how  obtained  without  notice  •  • 

'  when  obtained,  how  enforced         • . 

INQUIRIES   AND   ACCOUNTS    IN 
EQUITY. 
To  be  made  and  taken  by  registrar 

for  this  purpose  to  discharge  duties  | 
of  a  coief  clerk  in  chancery 
In  taking,  all  just  allowances  to  be] 

made 

To  appoint  a  day  for 


INSOLVENCY,  ' 

Of  plaintiff,  not  to  cause  action  to  abate 

INSOLVENT,  I 

Notice  to  be  given  of  defence  of  dis.  )  | 

charge  as  J  j 

INSPECTION  OF  DOCUMENTS,         ! 
When  and  how  obtained  •  •         •  • 


Prae. 
Uce. 


Sectloa  aod  Teat  of 

Sutnte. 


Rale  or  Order. 


Page.   1  Sect.  Ye».      Page.  |       Konbtt. 


288 

292 
29i 


INSPECTION  OF  DOCUMENTS,  IN 
EQUITY  


INSTALMENTS, 
Period  of  payment  by      • .         •  •         • . 
Notice  to  plaintiff  by  registrar  . . 
Payment  of  judgment  for  20/.,  or  under, ) 

by  j 

Where  judgment  for  more  than  20/. 
Issue  of  execution  on  nonpayment  of    . . 

INTEREST, 
Action  for,  and  evidence 

INTEREST  IN  EQUITY, 

On  debu 

On  legacies  . .         . .         . . 


INTERPLEADER, 
Suy  of  action  in  superior  court . . 
Claim  as  to  goods  taken  in  execution  . . 
Value  of  goods  claimed  or  costs  of  pos-  \ 
session  to  be  deposited  . .  ) 

Summonses  on,  bow  issued         • . 

From  what  court 

Service  of  summons         . .         . .         . . 

Particulars  of  claim 

of  damages    •  •         •  • 

Hearing  and  judgment 

At  instance  of  either  party  maybe  tried  ) 
byjury ] 


145 


88 


93 


280 


144 
144 

144 

144 
149 


119 


285 
285 


163 
163 

163 

164 
164 
164 
164 
165 
166 

166 


2—1865  .  441 


283  ,  2—1865  |  441 

286 
284 


45—1856 
96-1846 


62-1856  '     398 


76—1846  ,     396 

I 


45—1856       400 


400 
411 


OnLxLr.4u 

Ord.  xiL  r.  I. 
Ord.  xvL  r.  6. 


OnLvi.  r.2. 

jOrd.vir.  IS. 
IOnLxx.r.5. 

Ord.  x.r.  1. 
93 


Ord.uLr.3L 


143 
143 


\9% 


Ofd.'xxiiij'.tt. 
Id.r.  33. 


31—1867  1 1 


423 


31-1867     ( 
72—1856       424 


^31-1867 


423 


{ 


174 
179 
174 
174 

106 
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Section  and  Year  of 
Statute. 

Rule  or  Order. 

INTERPLEADER— con/lniierf. 

Appeal  may  be  had          

Coste  of  bailiff  where  claim  dismissed    . . 

Page. 

166 
166 

Sect.  Year. 
68—1856 

Page. 
426 

Number. 

186 
180 

INTERPRETATION  OP  TERMS, 
In  acts       ••         ••         ••         ••         • 

142—1846 

436 
449 

- 

In  rules     ••         ••         ••         ••         •• 

INTERPRETATION  ofwords  in  equity  ) 
orders j 

•• 

Ord.  xxiv. 

INTERROGATORIES, 

Order  requiring  answer  on         • . 
On  refusal  to  answer,  party  may  be 
orally  examined           . .         • .          ) 

94 
95 

•• 

.. 

80  to  82. 
83.84 

INTESTACY, 

Action  for  distributive  share  under  an  . . 

55 

65—1846 

391 

INVENTORY  IN  EQUITY, 
Of  goods  seized     ..         •• 

294 

•  • 

.. 

Ord.xxi.  r.3. 

INVESTMENTS  INEQUITY  .. 

300 

26-1867 

443 

Ord.  xvii. 

IRREGULARITY. 

In  warrant  of  possession,  action  for 

193 

125—1846 

429 

ISSUE. 

Cause  to  be  tried  without  formal  joinder  of 

130 

74—1846 

396 

J. 

JOINDER  OF  ISSUE,  FORMAL, 
Caoae  to  be  tried  without 

ISO 

74-1846 

396 

JOINT  DEFENDANTS, 

May  be  sued  separatelt  . .         • .          ) 
Set-off  where  some  />nly  are  sued          ) 

^ 

68-1846 

391 

JOINT  STOCK  COMPANIES. 

Where  it  dwells  and  carries  on  busines* 

69 

JOINT-TENANT.    See  Landlord. 

JUDGES. 

By  whom  to  be  appointed 

For  what  districu            

Salaries  of 

Salaries  and  travelling  expenses  vf.       ) 

how  to  be  paid ) 

Vacancies  among,  how  to  be  supplied  • . 

20 
21 
23 

21 

9-1846 

13—1865 
80—1856 

356 

374 
373 

20 

16-1846 

358 

3i2 
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Number  of  judges  cannot  be  increased  1 
except  by  act  of  parliament    ••         j 

Not  to  practise  as  barristers,  &c. 

Removal  of»  for  inability,  &c.     .. 

Change  of  districts  of      • . 

May  appoint  deputies     . .  • . 

Depuues  to  bate  been  barristers  and^ 
special  pleaders  for  at  least  aeven  > 
years  or  judge  of  a  county  court        j 

Appointment  of,  not  vacated  by  deatb  . . 

Deputies  not  to  practise  as  barristers ) 
in  their  districts  . .         •  •  ) 

Pensions  to  judges 


When  may  act  as  justices  of  the  peace 
May  sue  or  be  sued  in  adjoining  district 
I  f  interested  in  any  cause,  may  order  \ 
▼enue  to  be  changed    .  •         .  •          j 
Liability , 


JUDGE  IN  EQUITY, 

Has  all  the  powers,  Ac  of  t  judge  of 
the  court  of  chancery  in  matters  in 
which  jurisdiction  is  given  to  the  |  i 
county  courts j 

JUDGMENT, 
By  consent 

By  default,  how  to  be  obtained  •  • 
On  non-appearance  of  plaintiff  .  • 


In  absence  of  defendant  •  • 
On  confession  of  debt 

Setting  aside  of 

Of  courts  under  act,  how  far  final 

Payment  of,  by  instalments 

When  not  b^  instalments 

More  than  six  years  old,  proceedings  on 

On  bond,  within  8  &  9  WilL  8,  c  1 1    . . 

Special,  against  executors 

Execution  in  case  of  cross  judgments    •  < 

Entry  of  satisfinction  on 

Not  satiafied  by  imprisonment   •  •         •  * 
Order  may  be  rescinded  or  altered        • . 
Suspension  of      ••         ••         ••         •. 

Not  to  be  reversed  by  writ  of  error  or  1 

supersedeas ] 

Cannot  be  quashed  for  want  of  form 
Entry  of,  on  minutes  of  court    •• 
To  be  registered  in  London        •  •         • . 
In  interpleader 

In  replevin  


In  detinue.. 
5rf  Appeal. 


Page. 

21 

21 
21 
21 
22 

22J 

22 
22 

«| 

22 
35 

35 

ZS 


273 


82 
80 

133 

134 
82 
215 
56 
144 
144 
148 
144 
180 
150 
150 
176 
172 
150 

143 
105 
147 
166 

210 

111 


Section  and  Tear  of 
Statute. 


Sect.  Year. 

Page. 

3—1858 

358 

16-1852 

359 

18-1846 

359 

1—1858 

359 

20—1846 

360 

6—1856 

360 

20—1867 

360 

11—1856 

361 

3-1850 

360 

15—1852 

374 

13-1865 

374 

21—1846 

361 

19—1856 

388 

22—1856 

388 

2—1865 

441 

9-1850 

392 

(  28-1856 
\    2—1867 

389 

389 

j  79—1846 
\  10— 1850 

398 

399 

80—1846 

400 

8-1850 

392 

80—1846 

400 

89—1846 

400 

45—1856 
45—1856 

|493 

•  • 

•  • 

•  • 

• . 

• . 

•  • 

93> 

f409 

93 

409 

103 

1 1846 

^414 

100 

]414 

105^ 

^418 

108-1846 

420 

16—1850 

405 

136—1846 

433 

111—1846 

420 

18—1852 

410 

•  • 

.. 

•• 

•• 

Holeor  OHer. 


Nomber. 


266 
40 


111 
265 


144 
44 

207  to  214. 


262 
263 
264 
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Sectton  and  Tear  of 
Statute. 

Rule  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

JUDGMENTS, 

Registry  of  county  court 

147 

Note  of  decretal  order,  &c.  to  be  sent  to 

293 

.. 

;;l 

Ord.  xxiii.  r. 
16. 

Advertisement  for  gazette  to  be  sent  to.. 

276 

•• 

Id.  r.  24. 

JUDGMENT  DEBTORS, 

Proceedings  against,  under  8  &  9  Vict. ) 
c.  127 j 

820 

Jurisdiction  of  county  courts      •  • 

820 

Registrar  and  bailiff        

321 

Counsel  and  attorneys  need  not  be  em- ) 

„  ployed 3 

321 

Fees           

321 

Application  for  summons  to  debtor 
Witnesses,  bow  summoned         ..         •• 

821 

322 

Examination  of  debtor  and  creditor 

322 

Order  for  payment  of  debt 

822 

Commitment         ..         •• 

822 

Grounds  of            

322 

To  what  prison 

823 

Execution  of  order          

324 

Out  of  jurisdiction           

324 

Exception  of  necessaries 

Imprisonment  no  satisfaction  of  debt    . . 

324 

824 

Discharge  on  payment 

324 

JUDGMENT   OF  COURT   OF    AP-\ 
PEAL / 

244 

14—1850 

403 

197 

JUDGMENT    SUMMONS.     Set    Com- 

mitment. 

JUDICIAL  OPINION  IN  EQUITY. 

Application  for 

288 

JURISDICTION,  COMMON  LAW, 

Statement  of         

3  to  IS 

, 

In  what  actions 

48                          1 

Notice  of  objection  to 

84] 

39—1856 
2—1867 

899 
389 

67 

Concurrent  with  superior  courts,  when  . . 

S^ 

Where  claim  reduced  by  set-off  under ) 

57 

9i.'\ 

^385 

60*.,  court  to  have  jurisdiction           J 

Zt 

« • 

Where  claim  exceeds  20/.,  defendant) 
may  object        | 

84 

39 

.. 

399 

Where  cause  sent  for  trial  by  superior  j^ 
courts.. ••  j 

85 

26 

1856 

394 

By  consent,  to  any  amount 

Where  title  comes  in  question  incidentally 

49 

23 

•  • 

385 

48 

25j 

.. 

,885 

No  privilege  to  exempt  from 

55 

(  67—1846 
18—1849 

391 
391 

Set  Ejsctmbnt,    Fair.  Framchise, 

Hbrbditambnts.    Lands,    Tene- 

ments. Tithe,  Title,  Toll, 
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JURISDICTION  IN  EQUITY. 
County  court  to  have  all  the  powers  and 
authority  of  court  of  chancery— 
in  administration  suits 
in  suits  for  execution  of  trusts 
for  foreclosure  or  redemption 
for  enforcing  any  charge  or  lien 
for  specific  performance 
for  the  deliyering  up  or  cancelling^ 
agreement  for  sale  or  purchase  > 
of  property  ..         ..         j 

for  the  disolution  or  vrinding-up ) 
of  partnerships      ••         ..  j 

Proceedings  under  Trustee  Relief 

under  Trustee  Acts 
Proceedings  for  the  maintenance   or  | 
advancement  of  infants  ..  \ 

for  an  order  in  the  nature  \ 
of  an  injunction . . 

in  what  court  suit  or  pro- 
ceeding to  be  had 

where    subject-matter  of] 
suits  exceeds  limits  of    ) 
of  Sheriff's  Court  of  London 

JURORS, 

Lisu  of,  when  and  by  whom  to  be  given 
Summoning  of      ••         •• 
Number  to  be  summoned  .. 

Five  to  be  impanelled     .  •         •  • 

JURORS  IN  EQUITY, 

Duties  and  obligations  of  •  • 

All  enactments  in  county  court  acts  as ) 
to  trial  by,  to  apply  to  suits  in  equity  J 

JURY.       . 

Trial  of  questions  of  fact  or  as  to  amount ) 

of  damages  in  equity   •  •         •  •         j 
Trial  by,  in  what  cases    . .         •  •         •  • 
Notice  of,  to  registrar  of  demand  of 
Deposit  of  fee  for  a  .  •         . .         •  • 

Registrar  to  give  notice  of  demand  of, ) 

to  other  party    . .  . .         . .  ) 

Adjournment  to   try  by,   where    due  J 

notice  not  been  given  •  •         •  •  j 

Scire  facias,  proceedings  in  the  nature  I 

ofa         J 

Judge  may  order,  on  a  new  trial 
Swearing  of  •• 

Challenge  of     ..         ..         ••         ..  ) 
Verdict  of,  to  be  unanimous   • .         • .  ) 

JUSTICES  OF  THE  PEACE, 

Judges  when  to  act  as 


Page. 


266 
266 
267 
267 
267 

267 

272 

268 
269 

272 

272 

266] 

to  \ 
273) 

298 


90 
90 
90 


282. 
282  j 


282 

89 
89 
90 

89 
89 

184 

217 
89 

135 


22 


Section  and  Tear  of 
Btatate. 


Sect.  Tear,  i   Page. 


1^1865    440 


9-1867  ,  441 


186« 


72-1846 
72—1846 


70—1846 
71—1846 


441 


R.vloor(Mct. 


445 


445    OrdLxTiB.r. 

443  ! 


395  ' 


73—1846       396 


7-1865       444 


107 


394 
395 


70—1846  I     394 


72—1846 

395 

73—1846 

396 

21—1846 

361 

{Ord.  i».  rr. 
5.6, 
10S 
104 


105 
172 
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LIGHT. 
Action  for  otwtmctioo  of. , 


LIMITATION  OF  ACTIONS, 

Agaioit  ofiicera  of  the  court        •  •  • . 

LIMITATIONS,  STATUTE  OF. 

Notice  to   be  given  by  defendant  of) 

defence  of          \ 

Summons  to  MYe  ..         ..         •• 

Where  summons   terred    and  where ) 

Dirty  dies          •  •         •  •         . .  ) 

Where  defeated  by  part  payment  or ) 

acknowledgment          ..         ..  ) 

LITERARY  AND  SCIENTIFIC  IN- ) 
STITUTIONS  ACT / 

LOCAL  COURT, 

When  only  county  cooit  costs  to  be  |^ 
allowed ) 

Council  of  city  or  borough  may  petition  | 
the  Queen  in  council  for  the  exclusion  > 
of  the  jurisdiction         ••         ••  J 

Exclusion  of  jurisdiction  of        ••         •• 

LONDON.  CITY  OF, 
No  court  under  act  established  in 
Constitution  of  in  •  •         , .         • . 


Pne- 
tk«. 

8«etkmaB4T«tfor 

Sutate. 

^ 

SMC  Tear.      Page. 

124 

1 

Si 

13»— 1846 

4M 

87 

76—1846 

396 

79.         .. 

•  • 

79 

,, 

•  • 

RalearOrter. 


LONDON  GAZETTE. 

Orders  in  council  to  be  published  in     •  • 
Notice  of  order  need  not  be  published  in 

LUNATIC, 
Cannot  be  a  witness        

LUNATIC  ASYLUM, 
Serrice  of  summons  at  a  •  • 


M. 

MAGISTRATES, 
Judges  under  act  may  act  as 

MAINTENANCE  OF  INFANTS, 

Proceedings  for 

in  what  court  to  be  taken    • .         • . 

MALICIOUS  PROSECUTION, 

Action  for.  may  not  be  commenced  in  > 

a  county  court  • .         .  •         . .         f 

Except  by  agreement  between  parties  . . 

Remittance  of  action  by  superior  court   . 


114 


318 


16 


15 


15 


108 


77 


22 


272 
272 


54 

49 

57 


29-1867 

7—1852 
28—1867 


1—1846 
35—1867 


8—1846 
11—1849 


21—1846 


1—1865 
10—1865 


58—1846 

23—1856 
10-1867 


93 
221 


429 

430 
430 


353  i 
436  I 


356 
356 


57 


361 


440 
445 


384 

385 
393 
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Prae- 
tlce. 

Section  and  Yeur  of 
Statute. 

Role  or  Order. 

Pi«t. 

Sect.  Year. 

Page. 

Number. 

MANDAMUS,  WRIT  OF, 
Rule  or  order  substituted  for  a  ..         \ 

Effect  of  such ( 

Refusal  final,  except  application  made, ) 
on  difi*erent  grounds     .  •         •  •         ] 

268 
264 

43] 

U856 
44 

(406 
1407 

MANOR  BOOKS, 
How  proved          

106 

MARKET, 
Title  to,  not  within  jurisdiction  of  court . 

Except  by  consent 

48 
48 
49 

58—1846 
58—1846 
28-1866 

884 
884 
885 

MARRIAGE  OP  PARTIES, 
Abatement  of  suit  by,  in  equity 

298 

.. 

., 

Ord.x.r.  1. 

MARRIED  WOMAN, 
Where  interested  in  any  money,  stocks,"^ 
&Cn  exceeding  200(.  to  be  examined  > 
by  judge           J 

801 

•  •              •  • 

Ord.  xvii.  r.  9. 

MARRIED  WOMEN, 
Where  judgment  obtained  on  ground) 

of  coverture      ••         ••         ••        j 

Acknowledgment  of  deeds  by     . . 

Se9  Husband  and  Wife. 

184 
881 

73-1856  1     485 

200 

MERCHANT  SHIPPING  CONSOLIl 
DATION  ACT          ..         ..         / 

7 

METROPOLITAN  BUILDING  ACT.. 

7 

• 

276 

METROPOLITAN  DISTRICTS, 

Summons  mav  issue  where  plaintiff*  or ) 
defendant  dweUs,  &c.  .  •         • .         ] 

67  1 

18-1856 
8—1867 

887 
887 

64 
64 

MINE, 
Service  of  summons  at  a 

77 

•  •         1     •• 

5Q 

MINORS, 
May  recover  wages  and  payment  .for ) 
piecework  under  act.   . .         • .          \ 

65 

64—1846 

891 

MINUTES  OF  COURT, 
Of  proceedings  of  court,  to  be  received! 
as  evidence j 

105 

111-1846 

420 

MISJOINDER, 

Of  parties  by  plaintiffs 

Se9  Amendment. 

292 

•  • 

•• 

Ord.  xili.  r.  1. 

MISNOMER, 

Not  to  vitiate  plaint  or  summons 
Sm  Plaint. 

70 

59—1846 

886 
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MONEY, 
May  be  taken  in  execotioo 
Had  aod  received*  actiou  for 
Lent,  action  for    •• 
Paid,  action  for    ••         ••         •« 
Payment  of,  into  court  in  equity 
how  enforced  •• 


Page. 

154 
118 
118 
118 
SOO 
294 


MORTGAGE, 

Jurisdiction  in  suits  for  fijredosure  or'j  | 
redemption  of  a            •  •         •  •  (^ , 

in  what  court  taitt  to  be  insti- 1 
tuted  'I 

MORTGAGEE, 
Ejectment  by        


MUNICIPAL  ELECTIONS, 
Bribery  at 


N. 
NAME, 
Or  description  of  defendant  in  plaint 
in  equity       


NECESSARIES, 

I  nfiant  liable  for 

Uusband  liable  for,  supplied  to  wife 

NEGLECT, 
Of  plaintiff  to  appear 

Of  defendant         

To  levy,  bailiffs  to  be  responsible  for 
Of  appellant  to  prosecute  appeal 


NEW  TRIAL, 

Application  for     •  • 

Notice  of 

Power  of  judge  to  order  jury  on 
Security     •• 

When  to  be  granted 


After  an  appeal « 

Of  case  sent  from  superior  court 

NEXT  FRIEND.     Set  Guardian,  In 

FAMT. 

NEXT  FRIEND  IN  EQUITY, 
To  sign  an  underUking  to  pay  costs     . 

NEXT  OF  KIN, 

Advertisement  for  

Claim  by,  how  proved 


267 


203 


68 
277 


114 
112 


188 
184 
182 
244 


216 

217 
217 

217 

246 
217 


276 


284 
285 


BeetSoD  and  Tew  of 
Suiate. 


ABl««Orta^ 


Sect.  Tear.      Page. 


j      . ,      I  Ord.  xvi.  r.  S. 
,      ..      !    Id.rr.4,7. 


1--1865      446 
I  10—1865      44« 


ii~is67  !    asi 


S5« 


88 
!  Ord.  i.  r.  3. 


79—1846 

896 

Ill 

80—1846  . 

400 

114—1846  1 

422  ' 

26-1856 

89*  . 

194 

70-1856 
)  80—1846 
189-1846 


89* 
400 
408 


17i 

178 
181 


196 


Ord.  xxiii  r. 

Ord.  ▼ir.4w 
Id.  r.  7- 
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Prac- 
tice. 

Section  and  Year  of 
Statute. 

Role  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

NON-APPEARANCE, 

Of  plaintiff  at  hearing 

183 

79—1846 

898 

Of  defendant         

134 

10—1850 

399 

Of  executor  or  administrator 

180 

•  • 

•  • 

205 

NON-JOINDER, 

Not  to  preTent  recovery  of  demand 

66 

68^1846 

891 

NONSUIT, 

Of  plaintiff           

133 

j  79-1846 
1 10—1866 

398 
899 

NOTICE. 

Of  holding  of  courts 

19 

56-1846 

383 

t 

Of  demand  of  a  jury        

89 

70—1846 

394 

104 

Of  intention  to  defend 

87 

(29—1856 
1    2—1867 

867 
389 

To  admit  documents 

91 

•  • 

,, 

102 

Of  limitation  of  defence  in  ejectment  of 

197 

,, 

,, 

229 

Of  special  defences,  when  and  how  to 
he  given            ••         ••         •• 

Proof  of  delivery  of,  not  required 

87 

76—1846 

896 

88 

88 

Of  payment  of  money  into  court 

86 

82—1846 

401 

73 

Of  claim  for  rent  by  landlord     .  • 

159 

75—1856 

419 

Of  appeal  .•         ..         •• 

2iO 

14—1850 

403 

188 

Of  sureties  on  appeal 

To  what  court  it  is  proposed  to  appeal  •• 

247 

.. 

181 

241 

•  • 

191 

Suhstantial  compliance  with  form  of     . . 
Not  to  be  served  on  Sunday,  ftc. 

64 

.. 

217 

76 

.. 

218 

To  be  entered  in  a  book  by  registrar     . . 

•  • 

•• 

14 

NOTICE  IN  EQUITY, 

Of  admission  by  defendant 

278 

.. 

Ord.  ii  r.  2. 

Of  disclaimer  or  answer  • . 

279 

.« 

Id.  r.  4. 

Of  dismissal  of  suit          • .         •  • 

279 

• . 

Id.  r.  6. 

To  admit  documents        

280 

, , 

Ord.  iii.  r.  2. 

To  inspect            •  •         . .         •  • 

280 

•  • 

Id.  r.  3. 

Of  intention  to  use  affidavit  at  hearing] 
and  of  objection  thereto           . .         j 

280 

Id.  r.  7. 

** 

Requiring  a  claim  to  be  proved  •  • 
To  heir-at-law,  next  or  kin,  &c.   toi 
prove  claim       .  •         • .         .  •          \ 
Of  allowance  of  claim      . .         •  • 

285 

.. 

Ord.  vL  r.  5. 

285 

Id.  r.  7. 

286 

Id.r.lO. 

To  absent  parties  .  •         •  •         . .         •  • 

284 

,. 

-,, 

Ord.  vii.  r.  2. 

That  registrar's  certificate  may  be  in- ) 

specled J 

Of  petition            

287 

.. 

Ord.viii.r.2. 

291 

. . 

Ord.  xi.  r.  20. 

Of  application  for  an  order  in  the  na- 1 
ture  of  an  injunction    .  •         . .         j 

288 

Id.  r.  4. 

Of  day  on  which  petition  or  applica-  \ 
•tion  will  be  heard        • .         . .          ) 

291 

Id.  r.21. 

'* 

Of  decree  or  order  on  party  to  be  bound  i 
by          ) 

Of  transfer  of  proceedings  to  Court  of) 

Chancerr           j 

from  Court  of  Chancery 

294 

Ord.xvi.r.  1. 

298 

,. 

Ord.xriii.r.l. 

299 

•  • 

Id.  r.  2. 
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NOTICE  IN  EQUITY—con^'iiMa. 
Of  lodgment  of  case  on  appeal  . .         • . 
Of  trantmUdon  of  case  to  court  of  appeal 
Of  rejection  of  an  affidavit  by    .  • 
Of  siuin^  of  registrar  to  take  accounts,&c. 
Of  application  by  registrar  of  enlarge -^ 
ment  of  time  to  certify  any  matter  to  > 
the  court  .  •         •  •         .  •         J 

To  receiver  to  produce  hb  accounts 
Of  change  of  attorney  by  party  .  • 

NOTICE  OF  DISHONOUR  OF  BILL, 
When  necessary,  when  excused  . . 
To  produce,  unnecessary 


NOTICE  TO   PRODUCE. 

MBMTS. 


See  Docu- 


NOTICE  TO  QUIT, 
When  necessary  to  determine  tenancy 
To  produce  it  unnecessary 
Form  of     .  •         


NUISANCES  REMOVAL  AND  DIS- 
EASES PREVENTION  ACT 


O. 

OATH, 
Meaning  of  words  "  on  oath**   . . 
See  Witnesses. 

OATH  IN  EQUITY. 

Evidence  at  hearing  to  be  taken  vina  ( 
voce  on    •  •         i .         .  •         • .  ] 

Of  witnesses  on,  before  registrar 

OBJECTION  TO  JURISDICTION, 
Notice  of 

OBJECTION  TO  TRIAL  IN  COUNTY 
COURT, 
Where  claim  exceeds  201.  in  contract,  1 
and  bU  in  tort j 

OBSTRUCTION  OF  LIGHT  OR  AIR, 
Action  for  • .         . .         . .         .  • 

OFFICE.    5«ff  Registrar. 

OFFICE  COPIES  IN  EQUITY, 
To  be  prepared  by  registrar 


Pnie-      Section  and  Test  of 


tioe. 


Statuu. 


Page.      Sect.  Tear.  |   Pace, 

297  I  .•  '      .. 

297  ..         I      .. 

2«1  I 
284  ' 


287 

302 
276 


120 
92 


189 
92  ; 
189  ; 


279 
281 

84 

84 
124 

274 


KateorOtdec: 


KoBibcr. 

Ord.  xix.  r.  5. 

Id.  r.  7. 
Ord.  XX.  r.  2. 

Id.E.^ 

Id.  r.  7. 

C^d.  xxn.  r.  4. 
Ord.xxiii.r.4. 


449 


.. 

•  • 

Ord.  ilL  r.  1 

1 

•• 

(    Id.  r.  10. 
Ord.vi. 

89—1856: 
2—1867, 

899 
489 

67 

89—1866 


899 


67 


(  Ord.  xxiiL 
\     r.  10. 
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OFFICE  COPIES  IN  EQUITY— con/. 
Of  order  of  court  of  appeal 

OFFICERS  OF  COURT, 

PunishmeDt  for  insulting 

Penalty  for  assaulting,  or  attempting) 
rescue  from j 

Inquiry  into  charges  against 

For  taking  fees  not  allowed,  how  punished 

No  action  or  prosecution  for  issue  or| 
execution  of  warrant  of  possession  > 
to  lie  against     . .         . .         . .  ] 

Actions  against    • .         •  • 

See  Judges,  Registrars,  Trea- 
surers, High  Bailiff. 

ORDER  IN  EQUITY, 

For  substituted  service    . .         •  • 

For  service  on  party  abroad 

For  production  of  documents 

For  appointment  of  registrar  as  an  exa- ) 

miner ] 

On  hearing  

For  question  of  fact  to  be  tried  by  a  jury 
On  application  to  judge  for  further) 

directions  ••         ••         ..  j 

Of  revivor •• 

On  petition  

On  ex  parte  application  for  an  . .         • . 

For  a  re-hearing 

For  speedy  execution      •  • 

For   payment  to  accountant-general, ) 

under  sect  6  of  "  the  act"       .  •  ) 

See  alio  Decretal  Order. 

ORDERS, 

For  regulating  practice  in  equity  how 
framed   ••         ••         ••         •• 

Under  Companies  Act,  1867,  and 

Industrial  and  Provident  Socie- 
ties Act 

ORAL  EXAMINATION, 
Of  party  refusing  to  answer  interroga-  ) 
tories ) 

ORDER  OF  COURT, 

To  be  served  by  post,  or  otherwise        1 

Need  not  be  shown  to  have  reached  > 

party ) 

ORDER   REQUIRING  JUDGE   OR) 
OFFICER  TO  ACT  ..        ..         \ 


Prac- 
tice. 


Page. 
298 

38 

83 

33 
33 

193 


276 
278 
280 

281 

282 
282 

287 

293 
292 
292 
295 
294 

801 


274 

12 
9 


94 


146 


263 


Section  and  Tear  of 
Statute. 


Sect.  Year. 


I16>1846 
117 


138-1846 

19—1860 

6-1862 


Page. 


421 

422 

422 
423 

V428 

433 
434 
434 


16-1866       446 
620 


43^1866 


406 


Rule  or  Order. 


Number. 

( Ord.  xix. 
\     r.9. 


Ord.  L  r.  9. 

Id.  r.  10. 

Ord.  ill  r.  6. 

Id.  r.  10. 

Ord.iv.  r.  1. 
Id.  r.  6. 

Ord.  XX.  r.  7. 

Ord.  X.  r.  1. 
Ord.  xi.  r.  24. 
Ord.xii.  r.  1. 

Ord.  XV. 
Ord.  xvi.  r.  2. 

Ord.  xvii.  r.  7. 


83,  84. 


140 


Digitized  by  VjOOQIC 


850 


Index. 
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Scctton  aad  Tear  cf 
Statute. 

I 
RulcorOida. 

OUSTER, 

In  ejectment,  proof  of  actual   when 
necessary 

200 

Scot.  Tew. 
11  —  1867 

386 

Somber. 
239 

OXFORD.  UNIVERSITY  OF, 
Rights  not  affected  by  act 

55 

140—1 84e 

435 

1 

P. 

PAROL, 
Explanation  of  written  instruments 

102 

1 
1 

PART  OF  CAUSE  OF  ACTION, 

Power  to  sue  where  it  arose 

73 

1—1867 

3S7 

39 

1 

PARTICULARS, 
Delivery  of,  on  entry  of  plaint    . . 
To  be  considered  as  part  of  summons   . . 
Must  be  annexed  to  summons    • . 

Ofsetoff 

Claim  to  goods  seized 
Of  property  distrained  in  replevin 
In  actions  on  deeds  (8  &  9  WilL  8. ) 
ell) ] 

701 

70/ 

71 

87 
164 
209 

72 

81—1867 

•• 

•  • 
423 

•  • 

•  • 

43 
12 

174 
44 

PARTICULARS  AND  CONDITIONS 
OF  SALE, 
Who  to  prepare    . .         •  • 

288 

•  • 

•  • 

Ord.  V.  r.  4. 

PARTIES  TO  ACTIONS.    See  Actioks. 
Amendment,  Executors  and  Ad< 

ministrators,  uusband  and  wifk, 
Infant,  Joint  Defendants. 

PARTNERSHIP  ACCOUNT, 

Action   for   unliquidated    balance  of, ) 
within  jurisdiction  of  county  court    j 
Not  removable  by  certiorari 

54 
234 

65-1846 

391 

PARTNERSHIPS  IN  EQUITY, 

Jurisdiction  in  suiu  for  dissolution  or ) 

winding-up  of ) 

in  what  courts  suits  to  be  instituted . . 

272 
272 

1—1865 
10-1865 

440 
445 

PARTY  IN  EQUITY, 
Order  as  to   what   party  shall   have) 
conduct  of  suit  •  •         . .         • .          j 
Meaning  of          >  •         •  •         •  • 

272 
272 

•  • 

•  • 

\      r.  17. 
Off4.sxiT. 

PATENTS, 
Actions  for  infringement  of 

129 

i 
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PAYMENT  INTO  COURT, 
Before  judgment  ••         ••         •• 

Notice  to  be  given  by  registrar  of 

How  money  to  be  paid  in 

Acceptance  by  plaintiff  of 

Where  tender  pleaded     •• 

By  executor  or  administrator 

On  a  Judgment     . .         .  • 

To  abide  event  of  appeal . . 

Of  debt  and  costs  to  supersede  execution 


PAYMENT  BY  INSTALMENTS. 
Instalments. 


See 


PAYMENT  IN  EQUITY, 
Into  court .  •         . .         • . 


PENALTIES, 

To  secure  performance  of  covenants,  ] 
actions  for  judgments  on         ..  ] 

PERFORMANCE,  SPECIFIC, 

Jurisdiction  in  suit  for     . .         •  •         • 
in  what  court  suiu  to  be  instituted    . 


PERJURY. 
Giving  false  evidence  to  be 
Commitment  for  . .         • . 


PERRY.    5m  Ale. 
PERSON,  meaning  of  in  equity 

PETITION  IN  EQUITY, 

Proceedings  by     • . 


PIECE-WORK, 
Suit  by  infants  for  payment  for  • . 

PHYSICIAN, 

When  he  can  bring  an  action  for  fees    . 

PLAINT, 

Fees  on      . .         . .         •  • 

Suits  to  be  by 

Security  for  costs  . .         . .         •  • 

Entry  in  books  of 

Numbering  of       . .         . . 
Summons  to  appear  to    . .         .  •         . 
Misnomer  not  to  vitiate  ..         ..         . 
Proceedings  upon  hearing  of      • .         • 
Removal  of,  where  claim  does  not  ex-  j 
ceed  5A    ..         ..         ] 
where  it  exceeds  SI. 
where  no  goods  to  take  in  ] 
execution 
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86 

86 
86 
89 
179 
144 
241 
152 


300 


72 


267 
267 


182 
132 


287 

65 

116 


40 
67 
68 
68 
68 
72 
70 
130 

234 

233 

159 


Section  and  Year  of 
BUtute. 


Sect.  Year. 
82—1846 


45—1856 
109-^1846 


Page. 
401 

400 


Ru]e  or  Order. 


Number. 
78 

74 
98 
215 

189 


Ord.xvii.r.2. 


•  • 

9-1867 
10—1865 

441 
445 

84—1846 

401 

•• 

•  • 

•• 

•• 

64-1846 

891 

59-1840 

886 

•  • 

•• 

74—1846 

396 

38—1856 

404 

90—1846 

405 

49-1856 

411 

44 


Ord.  xxiv. 


Ord.  xi. 


36 
87 

51 
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PLAINT— e<m<tiiiKtf. 
In  replevin,  how  to  be  brought  •• 
where  to  be  entered 
removal  of  •  • 
Set  Actions. 


PLAINT  IN  EQUITY, 

What  suits  are  to  be  commenced  by      • . 
Form  in  which  it  is  to  be  in 

may  be  varied  to  meet  case 
Must  state  names  &c.  of  plaintiff  and  ) 

defendant  | 

and  grounds  upon  which  relief  is  i 
sought       ••         ••         ••         j 

ask  also  for  general  relief  •  • 
How  endorsed  when  filed  by  an  attorney 
As  many  copies  as  there  are  defendants  ) 

to  be  filed  j 

and  an  extra  copy  for  the  judge     . . 

Summons  thereon,  with  copy  of  plaint ) 

annexed,  to  be  served  •  •         •  •  j 

and  made  returnable  not  less  than  i 

one  calendar  month         • .  j 

How  served  and  proved  •  •         •  • 

Substituted  service  of  plaint  and  sum-  ) 

mons ••  ) 

Service  when  defendant  out  of  England 

PLAINT  NOTE, 

Production  of,  on  payment  of  money ) 
out  of  court      •  •         •  •         . .  j 

PLAINTIFF, 
Non-appearance  of,  at  hearing  • .         • . 

Where  too  many  or  too  few  joined 

Error  in  name  or  description  of  •  • 
Death  of,  after  j  udgment 


Prac- 
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Page. 

209 
209 
210 


277 
277 
277 

277 

277 

277 
277 

277 


278 

278 
278 
278 
278 


PLAINTIFF  IN  EQUITY, 
Name,  address  and  description  to  be ) 

stated  in  plaint  • j 

Where  he  sues  by  attorney         . .         . . 
May  by  notice  require  dismissal  of  suit . . 

PLEADINGS, 
Cause  to  be  tried  without  any    •  • 

PORTER.    &«Alk. 

POSSESSION, 

Of  goods,  appointment  of  persons  to  keep 
See  Tbmkmknts,  Rbcovbrt  of. 

POSSESSION  IN  EQUITY, 
Warrantof 


72 

133 

HI 

70 
163 

277 

277 
279 

ISO 


160 


294 


Section  and  Y« 
Statute. 


rof 


Sect.  Year. 

119— I8i6 

120^1846 

67—1856 


Pa^. 

|>424 
425 


RoleorOrdrr. 


M  umber. 


79—1846 

398 

10—1850 

399 

59-1846 

386 

•  • 

*  • 

•  • 

•  • 

.. 

•  ■ 

•• 

*• 

74^1846 

396 

06-1846 

418 

Ord.  i.,  r.  1. 
Id.  r.  5. 
Id.  r.  <5. 

Id.  r.  2. 

Id.r.  S. 

Id.  r.  3. 
ld.r.  4. 

Id.  r.  6. 

Ord.zxiiLr.8. 

Ord.  i.  r.  7. 

Id.  r.  8. 
Id.  r.  9. 
Id.  r.  9. 
Id.r.  10. 


46 


111 
[111 

[126 

201 


Ord.  i.  r.  2. 

Id.  r.  4. 
Ord.  ii  r.  6. 


Old.  xvi.  r.  4. 
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POST  OFFICE  SAVINGS  BANK, 

iDvestments  in,  in  equity 

by  trustees 

notice  of  by  registrars  ( 
to  cestuis  que  trust    ) 
PRACTICE. 
How  rules  of,  are  to  be  framed  •  • 
In  equity 


PRESENTMENT  OF  BILL, 
When  it  must  be  proved  . . 

PRINTING, 
Of  proceedings  in  equity.. 


PRISONER, 

Service  of  summons  on    .  •         •  • 
Where  his  evidence  is  required  as  a ) 
witness  ••         ••         ••         ••  ) 

PRISONS, 

To  be  used  under  act 


Pr»c- 
tic«. 


PRIVILEGE,  I 

Not  to   exempt   from  jurisdiction  of* 

courts  under  act 
Of  Universities  of  Oxford  and  Cam- 
bridge not  affected 

PROBATE  ACT,  20  &  21  Vict.  c.  77, 

Jurisdiction 

Rules  of  practice 

Forms        ..         ..  : 

Affidavit 

Application  for  grant      . . 

for  revocation  • .         « 

to  principal  registry 

Application  where  caveat  lodged 

Notice  of  application 

Notices,  how  served        

Production  of  documents 

Decree 

Enforcement  of  decree     •. 

Certificate  of  decree        

Proof  of  will  in  solemn  form 

Appeal       ..         ••         ••         •• 

Administration  pendtnU  lite       •  •         • 

Jury  

Fees  

Costs  of  proctors,  &c 


PROBATE  OF  WILL. 
How  proved 


Page. 

SOO 
289 
290 

63 
274 

120 

274 

77 
99 


178 

55 
55 


333 
835 
836 
836 
836 
837 
838 
838 
838 
839 
889 
839 
840 
840 
840 
841 
842 
842 
848 
848 


106 


^"^'stltut^**"*'     Rule  or  Order. 


Seet.  Year. 
26—1867 


32-1856 
IC— 1865 


Page. 
448 


397 
446 


Number. 

Ord.  xvii. 

r.2. 
>rd.  xL  r.  6. 

Id.  r.  16. 


i: 


31-1856 


r  49— 1846 
I  1—1849 
t  2-1849 

f  67-1846 
I  18-1849 

140—1846 


(  Ord.  xxiii. 
\      r.l. 

57 


402 

880 
414 
421 

891 
485 


i         I 


P.N. 


3  K 


Digitized  by  VjOOQIC 


854 


Index. 


tun  and  Year  of    '  „  „.    ^  n^A^ 
Statute.  RaWorOrd«. 

I 


Prac- 
tice.   I 


PROCEEDINGS  under  the  Trustee  Actf 
S€€  Trustee  Act. 

PROCESS, 
Senrice  of  in  eqaitj         .. 
5^   Commitment,  Execution,   In- 
terpleader,    Summons,     Tene- 
ments, Recovery  of. 

PROCHEIN  AMY.    Sf  Guardian,  In 

PANT. 

PROOF  of  debts  and  claims  in  equity     • . 

PRODUCTION  OF  DOCUMENTS, 
Summons  for        | 

PROHIBITION,  WRIT  OF, 

Nature  of  writ 

How  issued  

What  courts  may  grant  a 

In  what  cases  granted     .  •         •  •         . .  i 

In  what  cases  not  granted 

Where  excess  of  jurisdiction      •  •         • .  I 

Pro  dtfeetu  trUthnU        

Where  excess  of  jurisdiction,  partial  /  ' 
and  divisible j 

In  what  cases  refused 

Where  error  of  judge,  but  no  excess      .  ■  I 

MisreceptioR  of  evidence  or  miscon-  \ 
Btruction  .•         ••         ..  )  I 

Who  may  apply  for  . .         •  •         . .  i 

When  granted  after  sentence      . .         . . , 

When  excess  does  not  appear  on  fkce  I 
of  proceedings  ..         ..         ..  (  > 

Application  for,  how  made         ,  •         . . ! 

Second  application  

Waiver I 

Setting  aside  writ | 

Effect  of 

Error         ' 

Jud^  of  superior  courts  may  hear  ap- 
plication for,  either  in  term  or  vaca- 
tion       •  • 

Granting  of  rule  to  show  cause  why  a, 
should  not  issue  to  stay  proceedings 

Notice  of  issue  of  rule  or  writ  to  be 
given  to  registrar  and  party    . . 

Costs  of  the  day  in  county  court  on^ 
issue  of  rule  or  writ,  if  notice  not  > 
given j 

Matter  to  be  disposed  of  by  rule  or  ocder 

No  declaration  allowed 

If  refused  by  judge,  appeal  to  court 

Refusal  of  court  final,  except  applica- 
tion be  made  on  different  grounds 


Page.     Scet.  Y««r. 


275 


I 


285 

98 
280 

252 
252 
252 
253 
255 
254 
254 

254 

253 
254 

255 

256 
257 

257 

258 
258 
260 
261 
262 
262 

258 


262 
262 

262 

262 
262 
259 

259 


Pi«t. 


Ord.xxiii.r.3. 


85'-l&46 


22-1850 


22—1850 


22-1850 

40 
41 

42 
42 
44 

44. 


. .      I  Ord.  Ti.  r.  9. 

401    I  I^ 

Ord.  iiL  r.  4. 


405 


404 


405 


[405 
407 
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PROMISSORY  NOTES, 

Seizure  of 

Disposal  of  

PROPERTY  IN  EQUITY. 
Sale  of 

PROTECTION. 
Of  officer  of  court  •  •         

PUBLIC      ENTRIES     AND      DOCU 
MENTS, 
How  proved  ••         ••         ••         t. 

PURCHASE  MONEY  IN  EQUITY, 

Paying  in.  by  high  bailiff 

PURCHASE  OF  PROPERTY, 
Suit  for  the  reforming,  delivering  up 
or  cancelling  of  agreement  for 
in  what  court  to  be  instituted 


QUESTIONS  OF  FACT  IN  EQUITY, 

May  be  tried  by  jury 

practice  in  such  case 


QUO  WARRANTO, 

To  judge  against  succassor.  removed  ) 
for  inability ) 


R. 

RAILWAY  COMPANY. 

Service  of  summons  on  a 

Where  a.  dwells  or  carries  on  business  . 


REAL  ESTATE, 
Sale  of       . .         • 
CondidoDS  of  sale. 


RECEIVER, 

May  be  appointed  though  no  ap plica- ) 
tion  for  made    •  •         . .         .  •  J 

If  not  high  bailiff  to  give  security 

Duties  of 

Accounts  of  bow  audited 


RECORD  FOR  TRIAL. 

Question  for  jury  to  be  reduced  into ) 
writing  and  called  the  . .         . .         ] 

RECORDARI  FACIAS'LOQUELAM. 
Writ  of 

3  k2 
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154 
154 


286 

105 
286 

267 
267 


282 
282 


21 


77 
70 


283 
283 


283 

302 
302 
302 


282 


Section  and  Year  of 
Statute. 


Sect.  Year. 
96 


97. 


1846 


138-1846 

19-1850 

6—1852 


9—1867 
10—1865 


Page. 
411 


433 
434 
434 


441 


Rule  or  Order. 


Number. 


Ord.  V.  r.  5. 


Ord.  xxi.  r.  4. 


Ord.  iv.  r.  6. 
Id.  r.  5. 


58 


Ord.  v.  r.  4. 
Id. 


Ord.  v.  r.  4. 

Ord.xxii.  r.  1. 
Id.  r.  3. 
Id.r.4. 


Ord.iv.r.6. 
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Scetkniand  TcvoT 
Statute. 


EslcerOrdcx. 


RECOVERY   OF    TENEMEXTS.      Set 
Texememts,  Recoveet  of.  I 

REDEMPTION  OF  MORTGAGES, 

Suits  for * 

in  what  coort  to  be  msthnted        . . ; 


Pace.  ;  SccC  Tear.      PUfe. 


the  I 


REFERENCE.    See  AmBtTEATioff. 

REFERENCES. 

To  cooveyancing  coonsel 

REFORMING  AGREEMENTS 

REGISTRAR  OF  JUDGMENTS, 

RegistnmoQ  of  decrees  by 

To  ioteit  adirertisements  ia  Gazette 

REGISTRAR  OF  COURT, 
AppoiniTnent  of    ••  •• 

Qu«lificatioa 

RemoTal  of  . .         •  • 

May  provide  assistants     . . 
To  reside  within   the  district  of 

court  for  which  appointed       . .  f 

Not  to  be  appointed  to  more  than  one  ( 

coort  ..         ..         ..         ••         ..  t 

Of  more  than  one  coort  to  resign  all 

but  one,  unless  an  officer  of  a  court 

in  schedule  ( A.)  or  (  B.) 
Compensation  for  courts  resif^ned 
Appointments  in  populous  districts  of) 

two         \ 

May  appoint  deputies,  when 

Reason  for  appointment  to  be  entered  ) 

on  minutes        • .  • .         . .  t 

Appointment  of,  not  vacated  by  death, 

&c  of  registrar..         •• 
On  death,  &c.  judge  may  appoint  a 

temporary  successor     •  • 
Duties  of   . .         .  •         •  •         *  *         • . 
To  have  an  office  •  • 
Offices  may  from  time  to  time  be  dosed  ) 

bv  special  order  of  Lord  ChanceUor  j  j 
To  keep  books 


267 
267 


28S 
286 

267 


;  10/ 


\9SS 


(440 

(444 


'  Ord.  ▼.  r.  4. 
IOii.Tir.  1. 


Ord-xziiL 

r.24. 
Id.  r.  16. 


25 
26 


26 
26 

26 


24—1846  '  364 

4—18^  !  365 

24—1846  ;  364 

3—1850  j  360 

8—1856  364  \ 


\   25  {;  ^-^^^ 

(      ^\,  10-1856 


) 


(  !  25—1846 
23—1867 
26—1846 


12-1856 
13—1856 

27—1846 


Suitors'  money  to  be  paid  by 

On  every  day  on  which  office  is  open 
Not  to  act  as  treasurer     . . 

Nor  his  partner  or  clerk 
Not  to  practise  in  courts  as  attorney  or 

•gent 

So  acting,  penalty  on 
Kot  to  sign  ledger  •  •         •  • 

Not  to  become  surety      . .         •  • 
For  taking  improper  fees  or  rewards, 

how  liable  .. 


365 
365 


366 


366 
363 

367 


28—1846 
29-1846 
30^1846 

••• 

117-1846 


►  367 


423 


15 


19 

19 
20 
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REGISTRAR  OF  COURT— coii/iiiKed. 
Shall    deliirer    quarterly  to   treasurer) 
account  of  fees  ..         ••         ..  t 

Security  to  be  given  by  . .         •  • 

Salary  of 

How  paid  *  •         •  •         

When  plaintiff  in  court  of  which  he  is 
an  officer,  venue  may  be  changed, 
except  when  sued  as  an  official  as> 
signee 

May  be  sued  in  his  own  or  adjoining 
district 

May  g^ve  judgment  in  cases  where  de- 
fendant does  not  appear,  or  where 
appearing  he  admits  the  demand 

REGISTRATION, 

Of  county  court  judgments 

of  City  of  London  Court     • . 

Of  decrees 

REHEARING  IN  EQUITY, 

Only  obtainable  on  special  grounds 

RELEASE  OF  LANDS, 

Orders  for,  under  Trustee  Acts— 
from  contingent  rights,  infants 

trustees  

unborn  trustee 
refusal  to  convey 
who  to  release  .  •         * .         •  • 

REMOVAL, 

Of  action  from  superior  to  county  court 
See  Certiorari. 

RENT.    See    Ejectmbnt,    Execution, 
Landlord,  Tenements,  Rbcovert  of. 

REPLEVIN, 

Nature  of  action 

Power  of  sheriff  as  to  replevin  to  cease  ] 

Registrar  to  anprove  of  replevin  bonds 
to  ^ant  replevins         •  • 
to  issue  necessary  process  thereon 

Replevisor  to  g^ve  security 


Notice  of,  and  sureties  by  either  party  . . 

If  he  elect  to  sue  in  superior  courts, ) 
terms  of  security  •  •         •  •  | 

If  he  elect  to  sue  m  county  court,  terms ) 
of  security         ..         ..         ..         ) 


Prac- 
tice. 


Page. 

27 
S3 
29  I 
29 
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37 

134 
135 

147 
293 

295 


270 


85 


206 

206 

207 
208 

208 
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Section  and  Year  of 
Statute. 


Sect.  Year. 

9-1852 

36—1846 
82-1856 
14—1866 
84' 

20  V1856 


21 

16—1867 
17—1867 


18—1852 


26—1856 


Page. 

376 

370 
374 
375 
376 

360 

861 

400 
400 

410 


I 


394 


Roie  or  Order. 


63—1866 

424 

64-1856 

425 

65-1856 

425 

66—1856 

425 

Number. 


268 

Ord.  xxiii. 

r.24. 


Ord.  XV. 


87 


181 
182 
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REPLEVIN— «MKimii. 
ActioD  of,  in  county  court,  how  to  be  t 

brought ( 

PUinti  in,  where  to  be  entered  • . 
No  other  cmoot  of  action  shall  be  joined 
Particular!  of  cattle,  &c  diatrainel 
Hearing     ••         ••         ••         •• 

Defendant*!  eridence 

Plaintifr*! 

Distrainer  may  remove  action  into  su-  ) 

perior  courts,  upon  security  given      / 
Judgment  in  ordinary  cases        • . 
when  distress  for  rent 
when  for  damage  feasant      •  • 
An  appeal  may  be  had 


Prae-      Section  and  Tear  of 


P»C«. 


209 


REPRESENTATIONS, 
Actions  for  deceitful 


RESCINDING  OR  ALTERING 
ORDER, 

By  judge 

St0  Ordbr. 


209 

120~184€ 

,  424 

209 

,, 

, , 

259 

209 

•  • 

, , 

2S0 

209 

'      ' 

209 

1 

209 

1      \ 

2)0 

•7— !»*• 

425 : 

210 

' 

210 

, , 

762 

210 

.. 

265 

211 

(»— 1S56 

426 

i 

1 

IBS 

RES  GESTJE, 
Statements  admissible  in  evidence  as  | 


part  of 


129 


172 


104 


RETURN  OP  WARRANT.    Ses  Exkco. 

TION. 


REVIEWING  TAXATION  OF  COSTS'     226 


REVIVAL.    iS^  Scire  Facias. 


REVIVOR,  ORDER  OF, 

How  applied  for 

To  be  served  upon  such  persons  as ) 

court  shall  direct         . .         •  •  \ 

How  application  to  discharge,  ihould  i 

be  made ) 

RIGHT  TO  BEGIN. 
Who  entitled  to,  at  hearing  of  plaint    . . 

RULES, 

Of  practice  and  proceedings  in  oourts  . . 

in  equity  •  •         •  •         • .         . . 

Time  and  mode  of  proceeding  to  be ) 

appointed  by j 


293 
293 

293 


136 


63 
274 

63 


Sect.   Tear.  '    Pace. 


119— 1S46  I      424 


■.oieor  Ofirr. 


Kaabec. 


lOO—lSM  ,     414 


160 


-1856        408  , 


.  OnLx.  r.  1. 
Id.r.i 

Id.  r.  3. 


(78—1846 
{  32—1856 

5—1856 


397 
397 
440 

398 
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Prac- 
tice. 


Section  and  Tear  of 
SUtute. 


Rule  or  Order. 


Page. 


Sect.  Tear.     Page. 


S. 

SALARIES.    8h    ioMt,    RsoigtEAR. 
High  Bailiff. 

SALE, 
Of  goods  tmder  executions        .  * 

SALE  OF  PROPERTY, 

Suit  for  reforming,  delirerlilg  up  or) 

cancelling  &n  agreement  ft>r    . .         j 

in  what  court  suit  to  be  inetitttted  •  • 

Of  real  property •• 

Of  personal  property  under  sttperin- ) 
tendence  of  high  bailiff  . .  ) 

SALVAOE  

SAVINGS  BANK.    Se€  Post  Office. 

SCIRE  FACIAS, 
On  death  of  defendant  after  Judgment  *. 
By  husband  on  judgment  obtained  by  ) 

wife        \ 

In  actions  on  bonds  within  S  Ac  9  Will.  | 

S,  c.  11 i 

May  be  tried  by  a  jury 

No  fee  to  be  uken  in  proceedings 

SEAL  OF  COURT, 
All  process  to  be  stamped  with  .  •         « . 

SEAS, 
Person  beyond,  money  belonging  to,  to ) 
be  paid  into  court  of  chancery  ) 

SECOND  SUIT, 
Treble  eosts  for  bringing  .  • 

SECONDARY  EVIDENCE, 

Of  a  document  in  equity 

When  admissible  in  actions 

SECURITIES, 

Seizure  of  •  •         •  •         

To  b«  held  by  hiffh  bailiff,  and  de- ) 
fendantmaysuefor     ..         ..         j 

SECURITIES  IN  EQUITY, 
Deposit  of 

SECURITY, 

To  be  ^iven  b^  treasurers,  registrars, ) 
and  high  bailiffs  . .         . .         ) 


160 


267 
267 

286 


188 
184 

184 

184 
40 

67 
801 
219 


280 
102 


154 
154 

290 

38 


106^1846 

9—1867 
10—1865 


Natnber. 


57^1846 


5—1865 


18-1850 


97—1846 


24—1867 


36—1846 


418 

441 
445 


t 


384 


443 


399 


96—1846  i     411 


411 


442 


370 


189 


Ord.  V.  r.  4. 
(    Id»r.5. 
<  Ord.  xxi. 

(     r.L 


202 
200 

44 

106 


( Ord.  XV  ii. 

118 
Ordt  iiL  r.  5. 


]0rd.xi.rr.6 
I         13. 
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Index, 


.    Prae- 
I    tke. 


SECURITY— commaKtf. 

On  appeal 

On  granting  new  trial      •  • 

On  objection  to  trial  of  caose     .  • 

Under  Bills  of  Exchange  Act,  18^ 

Jn  replerin  .  •         •  •         •  • 

On  remoTal  of  ; 
courti 


actioiu  into  saperior ) 


On  remoYal  of  replerin  into  superior  [ 
court j 

May  be  by  bond  or  deposit 

Set  Apfbal,  New    Trial,  Reple 
viN,    Superior    Courts,    Tenc- 

MB  NTS,  RbcOYERT  OF. 

SECURnr  FOR  COSTS, 

Where  plaintiff  does    not   reside    in  | 
England  j 

SEDUCTION, 

Action  for,  may  not  be  commenced  in  ) 

court j 

Excent  by  agreement  of  parties  . . 
May  be  remitted  by  superior  court 

SEIZURE.    Se€  Execution,  Goods. 

SERVANT, 
Action  by,  for  wages,  and  defence  to     . . 

SERVICE.      Set   Judgment    Summons, 
Summons  to  appear  to  a  Plaint. 


SERVICE  IN  EQUITY, 

Ofplaint , 

Of  summons  on  witness  • .  . .  , , 
Of  notice  to  absent  parties 

OforderofreriTor  , 

Of  petition  

Of  intention  to  apply  for  an  injunction . . 
Of  order  in  the  nature  of  an  ii^unction  • . 
Of  decree  or  order 

Of  order  to  pay  legacy  of  infant  toV 

accountant  general  in  chancery  ) 

Of  other  processes  

SET-OFF, 

Notice  of  defence  of        

Particulars  of 

By  one  of  several  joint  contractors 
Reduction  of  claim  by     . . 


241 
217 
84 
213 

208 

288 
285 

208 

/247 
\249 


68 


48 
49 
57 


117 


278 
280 
284 
298 

291 

292 
294 

801 

274 


87 
87 
67 
[49 
62 


SectknandTcaror 
Statata. 


RoleorOrtfer. 


Saet.  Tear. 

14—1850 
80—1846 
89—1856 

(65—1856 
166—1856 


I  90—1846 

I  88—18561 
\  67—1856 
70—1856 
71—1856 


Pace. 

408 
400 
399 

425 
425 

405  I 

404  I 
425  I 
431 
431 


23—1856 
10—1867 


181  to  185 


36 


58-1846  '     384 


385 
393 


•  • 

•  • 

•  • 

t  •• 

76—1846 

396 

•  • 

•  • 

24—1856 
26-1856 

885 
394 

OnLLrT^.lOL 
Ord.  iii.  p.  4. 

Ord.  Tii.  p.  2. 
Opd.x,r.  2, 

OnLxLr.22. 

Ord.  xii.  p.  3. 
;Opd.  xtL  p.  1. 

■Ord.  XTii.  p.  7. 

Ord.zziiLr.S. 


88 

89 

4ft 
43 
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S  ET-OFF— cfm<liititf<f. 

Where  claim  reduced  by,  to  a  turn  not  ] 

exceeding  50/.,  in  action  in  tuperior  I 

courtf,  cause  may  be  sent  for  trial  in  ( 

county  court ) 

SETTLEMENT  OR  WILL, 
Action  to  try  its  validity  not  within  ) 
jurisdiction  of  county  court     .  •  ) 


SETTLING, 
Decree  by  registrar         .  • 
Deed  by  judge  or  counsel 
Certificate  by  registrar    . . 


SHERIFFS, 
To  deliver  list  of  jurors  • .         .  •  | 

Remuneration  for 

Dispute  as  to  right  to  goods  when  j 
seized  by,  and  by  high  bailiff  •  •  j 

SHERIFFS*  COURT  OF  LONDON  . 

SHIP, 

Service  of  summons  on  board     .  • 
Arrest  of  a 


Prac- 
tice. 


SITTINGS  OF  COURTS, 
Appointment  of    . .         • . 


SLANDER, 
Action  for  may  not  be  commenced  in  ) 

court ] 

except  by  agreement  between  parties 
May  be  remitted  by  superior  court 
Notice  of  defence 


SOLDIER. 
Service  of  summons  on  a . 


SOLICITORS.    St€  Attorneys. 

SPECIAL  CASE, 
In  ejectment         .  • 


SPECIAL  DEFENCE.    See  Defence. 

SPECIAL  EXAMINER, 
Appointment  of    . .         •  •         • . 


SPECIALTIES, 
Seizure  of  .  • 


SPECIFIC  PERFORMANCE, 
Jurisdiction  in  suits  for  .. 
in  what  court  suits  to  be  instituted 


Page. 


62 


48 


282 
286 
287 


90 
153 


77 
6 


uj 


48 

49 
57 
88 


77 

200 

281 
154 


267 
267 


Section  and  Year  of 
Statute. 


Sect  Year. 


7—1867 


58—1846 


72—1846 
47—1856 

4—1865 


56—1846 
19—1867 


58—1846 

28—1856 
10—1867 


96—1846 


9-1867 
10—1865 


Page. 


893 


384 


395 
410 

443 


883 
383 


384 

385 
393 


Ord.  V.  r.  I. 
Ord.  vi.  r.  1. 
Ord.  viii.  r.  3. 


Bule  or  Order. 


Number. 


68 
69 


53 


70,71 
72,94 


54 


411 


441 
445 


235 


Ord.  iii.  r.  9. 
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Fnc- 


Seetioii  aod  Tci 
Statute. 


rof 


aula  or  Ocdcr. 


SPLITTING  DEMANDS, 
NottUowmble 


STANNARIES, 
Act!  not  to   affect   Courts    of 
Warden  or  Vice  Warden  of    • 


Lord  I 


STANNARIES  COURT, 
Act  not  to  impair  jurisdiction  in  equity ) 
of  ( 

STATEMENT  BY  DEFENDANT  IN 
EQUITY.    See  Defendant. 

STATUTABLE  DEFENCE,  notice  of  .. 

STATUTES  (COUNTY  COURTS), 
Numerical  Index  to  sections,  p.  S45. 

STATUTES,  EQUITY, 

Jurisdiction  in  county  courts.  App.  p.  440. 

Trustee  Relief  Acts, 

10  &  11  Vict.  c.  96.  App.  p.  780.  ) 
22  &  23  Vict,  c  85.  App.  p.  781.  \ 
28  &  24  Vict  c.  88.    App.  p.  782.     ) 

Trustee  Acts, 

18  &  14  Vict.  c.  60.  App.  p.  782.  ) 
15  k  16  Vict.  0.  55.    App.  p.  792.     j 

Authority  of  Registrar  acting  as  Chief 
Clerk, 
15  &  16  Vict  c.  80.    App.  p.  795. 

Chancery  Procedure, 

15  &  16  Vict  c.  86.    App.  p.  797. 
21  &  22  Vict  c.  27.    App.  p.  802. 

Sales  by  Auction, 

15  &  16  Vict  c.  87.    App.  p.  80S. 

STATUTES     AUTHORIZING     PRO- 
CEEDINGS IN  COUNTY  COURTS, 

Abscondinq  Debtors  Arrest, 

14  &  15  Vict  c.  52.    App.  p.  709. 

Acknowledoments     op     Deeds    by 
Married  Women, 
8  &  4  Will.  4,  c  74.    App.  p.  714. 

Alkali  Act,  1868, 

26  &  27  Vict  c.  124.     App.  p.  763. 

Bills  op  Exchange,  Summary  Pro- 
cedure ON, 

18  &  19  Vict  c.  67.     App.  p.  621. 

Charitable  Trusts, 

16  &  17  Vict.  c.  187  )  *  „„  „  -oc 
18&19Victc.l24f^PP-P-^2^- 

Common  Law  Procedure  Act,  1854. 
App.  p.  768. 


Page. 
50 

55 


SMt  Tear. 
68^1M6 

141—1846 
6—1865 


88 


265 


270 


288 


P«fe. 
J»l 

4^ 
444 


NnndMr. 


96 


325 

881 

4 

212 
806 
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STATUTES,  ETC.—con/iniifrf. 

CoMfANiES  Act,  1862.    App.  p.  648. ) 
„        „        „      1867.    App.p.646.  J 

Criminal  Justice, 

14  &  15  Vict.  c.  100.     App.  p.  269. 

CusTOMf  Consolidation,  1853.    App. 
p.  774. 

Friendly  Societies  Consolidation. 
18&  19yict.c.  68  .. 
21  &  22  Vict,  c  101.. 

Industrial  and   Provident    Socie- 
ties, 
25  &  26  Vict.  c.  87  .. 


JuDoiiENT  Debtors, 

8  &  9  Vict,  c  127.    App.  p.  702. 

Literary  and   Scientific    Institu- 
tions, 

17  &  18  Vict  c.  112 

Probate  and  Letters  of  Adminis- 

TRATION, 

20  8e  21  Vict.  c.  77.     App.  p.  720. 

21  &  22  Vict  c.  95.    App.  p.  786. 
Sheriff's  Court  of  London  Act.  App 

p.  778. 
Stannary  Court  Act,  1855.    App.  p. 
776. 

Succession  Duty, 

16  &  17  Vict.  c.  51.    App.  p.  717. 

STATUTES, 

How  proved  


STATUTORY  DEFENCE, 
Notice  of 


STAY  OF  PROCEEDINGS 

On  new  trial         

On  objection  to  trial  of  cause     * . 
Of  judgment  or  execution 
Of  execution  by  payment 

where  claim  to  goods   . . 
Of  execution  on  party  appealing  giving ) 

security •         ..  j 

See  Certiorari,  Prohibition. 

STAY  OF  PROCEEDINGS  AT  LAW, 

Order  in  nature  of  an  injunction  for 

STAYING  PROCEEDINGS, 

On  appeal  in  equity         


Prac- 
tice. 


Page. 

2 

182 

1  • 

814 

817 
320 

818 


10 

104 

88 


216 
84 
150 
152 
168 

241 


(288 
1292 


296 


Section  and  Year  of 
Statate. 


Sect.  Year. 


P«g 


Role  or  Order. 


Number. 


.. 

89—1846 
89—1856 
105-1846 
109-1846 
31—1867 

408 
899 
418 
423 
428 

• . 

« • 

•      •• 

••1 

•  • 

•• 

96 

67 
174 

190 


Ord.  xi.  r.  4. 
Ord.xii.  r.  1. 

Ord.xix.  r.3. 
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Prac- 
tice 


STOCK.  I 

Tnmtfer  of  to  registrar  and  treaturer    . .  i 

STOPPAGE  IN  TRANSITU. 

Defence  of,  in  trover 

SUBPGENA.    Se«  SinmoNs  to  WrrNiss 

SUB-TENANT. 
Of  a  tenement  aougfat  to  be  recovered 

SUBSTITUTED  SERVICE, 
When  granted 


SUCCESSION  DUTY  ACT 

SUCCESSIVE  SUMMONSES, 
To  appear  to  a  plaint      •  •         •  • 
May  be  issued  to  save  Statute  of  Limi-  (  I 
tations j 

I 
SUITORS,  I 

Duties  and  obligations  in  equity  sane  )^  « 
as  under  county  court  acts      •  •         j 

SUITORS'  MONEY, 

Registrar  to  give  acknowledgment  for  . . 
Unclaimed,  to  be  paid  to  general  fiind  . . 

SUITS, 
Transfer  to  court  of  chancery     . . 

from  court  of  chancery  •  •         • . 

from  one  court  to  another 
When  to  be  remitted  to  court  of  chancery 
In  what  county  court  to  be  instituted 

SUMMONS     TO     APPEAR     TO     A 

PLAINT, 
To  be  under  seal  and  numbered .  • 

Form  and  date 

When  returnable 

By  whom  issued 

Particulara  to  be  annexed  where  amount ) 

exceeds  forty  shillings .  •         . .  j 

Successive  summonses 

To  save  Statute  of  Limitations  . .         • . 

Judgment  by  default,  to  obtain  •  • 

Where  jurisdiction  enlarged  by  consent.. 

May  issue,  into  foreign  districts.  • 

In  the  metropolitan  districts      •  •         •  • 

In  city  court         

Misnomer  or  inaccurate  description  not ) 
to  vitiate  j 


P*«e. 
290 

122 


187 

275 
10 

79 
79 


27 
18 


298 
298 
800 
298 


72 
72 
72 
72 

70 

79 
79 


68 
78 
67 
67 

70 


Section  sad  Test  of 
Statate. 


Roleor  Ordex. 


Sect.  Tetf.      Pace.  Xoaber. 

24-1867'     442    OnLzi.r.  11. 

!        ! 

I      I 


58—1856   428 


8—1865 
8-1867 

11—1865  ; 

9—1865  ; 
10-1865 


28—1856 
2—1867 

28—1856 
1—1867 

18—1856 
8—1867 

59—1846 


(Ord.  xxnL 
(      r.  14- 


50 
220 


7—1865        444 


112—1846  !     421 


17 


442    Ord.XTiiir.l. 

441  Id.  r.  2. 

446 

445 

445 


59—1846       386 


[S89 

885 

887 
387 
387 

886 


47 
4S 
10 

4S 

50 
220 

40 

267 
39 
64 
64 


Digitized  by  VjOOQIC 


Index, 


865 


SUMMONS  TO  APPEAR,  ETC.— c<m*. 

Where  defendant  does  not  appear, 
hearinjp^  to  proceed  on  proof  of  ser- 
vice of   •  • 

Service  to  be  by  bailiff    . . 

When  not  by  bailiff         

May  not  be  served  on  Sunday,  &c.        • . 

Service  of,  in  foreign  district 

Must  be  served  ten  days  before  court    ) 

Except  defendant  about  to  remove        j 

Where  not,  or  doubtfully  served  notice  ) 
to  plaintiff        f 

Where  summons  does  not  come  to  de-  ] 
fendant*s  knowledge  ten  days  before  > 
hearing  ..         ..         ..         ..  j 

On  whom  ordinarily  it  may  be  served    .  • 

Ship,  on  board 

Barracks  in  . .         

Prisoner,  on  a 

Mine,  on  defendant  working  in  . . 

Common  gaol  or  house  of  correction,] 
on  defendant  dwelling,  &c.,  in  I 

Lunatic  or  other  public  asylum,  on  | 
defendant  dwelling  in  . .         . .  j 

Railway  company,  on      •  •         •  •         • . 

Corporation,  on     •  •         . .         • . 

Whe^e defendant  keeps  hishouse  closed  ) 
or  resists  bailiff* ) 

Where  service  not  personal,  proof  of    . . 

Where  served  in  foreign  district. . 

Within  five  hundred  yards  of  home  district 

Personal,  to  obtain  a  judgment  by  de-  ) 
fault j 

Affidavit  of  service  in  foreign  district   . . 

Before  whom  may  be  sworn        •  • 

Fee  on  affidavit  of,  when  payable 

SUMMONS  IN  EQUITY, 

On  plaint,  how  served      . .         .  •         • . 

returnable  not  sooner  than  one  calen-  ) 

dar  month     •  •         •  •         •  •  j 

To  witness 

To  produce  documents 

To  appear  before  registrar 


SUMMONS  FOR  COMMITMENT 
Set  Commitment. 

SUMMONS  OUT  OF  DISTRICT, 
Leave  to  issue 


SUMMONS  IN  EJECTMENT.. 
Set  Ejectment. 

SUMMONS  IN  INTERPLEADER 
See  Interpleader. 


Page. 


134  I 

76 
80 
76 
76 

75 
78 

77 

76 
77 

77 
77 
77 

77 

77 
77 

76 

78 
78 
76 

80  I 

78 

78. 

79 


278 

278 

280 
280 
283 

169^ 


78 
196 


164 


Section  and  Tear  of 
Statute. 


Sect.  Tear. 

80—1846 
16—1867 

33-1846 
2—1867 


Page. 

I  400 

869 
389 


61—1846 
17—1856 
28—1856 
2—1867 
62-1846 
58—1856 


890 
890 
389 
889 
390 
390 


Rule  or  Order. 


Number. 


6Q 
11 

51 
30,31 

62 

52 
53 
54 
55 

67 

58 
59 

60 

61 


98—1846 
48—1856 
61-1856 


1—1867 
11-1867 


31-1867 


412 


387 
386 


423 


Ord.  i.  r.  9. 

Id.n8. 

Ord.  iii.  r.  4. 

Id.  r.  5. 
Ord.  vi.  r.  2. 


39 
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Ittdejr. 


tioe. 

Section  and  Tear  of 
Statute. 

Rule  or  Order. 

P.g«. 

Sect.  Year. 

Page. 

Komber. 

SUMMONS    FOR    RECOVERY    OF) 
TENEMENTS j 

5^  TENBMBMTt,  RECOVERY  OP. 

187  { 

50—1856 
52—1856 

426 
427 

SUMMONS  TO  WITNESS, 

How  issued          

Must  be  served  by  bailifT           . .          ) 
What  to  be  good  service  of         . .          j 
See  Witnesses. 

98 
99 

85-^1846 

•  • 

401 

•  • 

100 

52  to  60 

SUNDAY.    See  Christmas  Day. 

SUPERIOR  COURTS, 

Concurrent  jurisdiction  with  county  courts 
When  costs  of,  not  to  be  allowed 
Action  of  contract  for  SOL  or  under,  or  ] 

an  action  of  tort  in,  may  be  sent  for  > 

trial  to  a  county  court . .         . .          ) 
No  action  on  a  judgment  of,  to  be  i 

brought  in  a  county  court       . .          | 
Judgment  of  default  for  20L  or  under,  i 

no  costs,  unless  by  direction  of  judge  ( 
Appeal   to,  from   decision  of  county  t 

court      ••         ••         ••         ••          j 

56 
57 

H 

109 
59 

5—1867 
26—1856 

7—1867 
10—1867 

27—1856 
5—1867 

429 
394 
393 
393 

885 
429 

68 
70 

238 

14—1850 

403 

Came  may  be  removed  into 

Practice    of,  when   to  be  applied  in  1 

county  court f 

May  grant  rule  or  summons  to  show 

cause  why  cause  should  not  be  re-  V 

moved    ••         •■           •         ••          i 
Priority  of  ezeoutions  issuing  out  of,  i 

when      ••         ••         ••         •• 

233 

•  • 

235 

153 

78—1846 
40-1856 
47—1856 

397 
405 
410 

Judgment  of  county  oourt,  if  exceed- 
ing 20/.,  may  be  removed  into,  when  > 
no  goods  can  be  taken  under .  •          ) 

159 

49-1856 

411 

SUPERSEDEAS, 
No  stay  of  judgment  or  execution  by ) 

writ        / 

Of  execution  by  payment 

57 

108—1846 

420 

152 

109—1846 

420 

SURETIES, 

Approval  of 

See  Security. 

248 

•  • 

•  • 

181 

SURETY, 
Registrar,  bailiff,  or  other  officer  of] 
court,  or  a  practising  attorney,  may  > 
not  become        ••         ..         ••         ) 

S3 

•  • 

•  • 

20 

SURGEON, 
Where  a,  carries  on  business      . . 

70 

SURRENDER, 

By  tenant,  proof  of          

189 
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Section  and  Tear  of 
Statate. 

Rule  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

SUSPENSION, 

Of  execution,  powe?  of  judge  to  order  . . 

150 

105-^1846 

418 

SWORN, 

Meaning  of  W9l4  in  equity 

•• 

•  • 

•  • 

Ord.  xxiv. 

SWORN  BROKERS, 

Appointment  of    » •         •  •         •  • 
Judge  may  authorize  bailiffs  to  act  as  | 
brokers ( 

161 

106—1846 

418 

161 

10—1849 

419 

T. 
TAXATION  OF  COSTS, 

225 

91  —  1846 

407 

where  claim  does  not  exceed  20t       \ 

Between  attorney  a»d  client      • .         | 

Such  costa  only  recoverable  as  client  > 

231 

8^-1856 

409 

may  have  agreed  to  pay         •  •          > 

Of  attorney,  between  party  and  party, ) 
where  claim  exceeds  20t    ) 

221 

84-1856 

408 

between  attorney  and  client 

220 

86—1856 

409 

No  costs  to  be  recovered  unless  allowed  ) 

on          ••         1 

Ofwitnesses          

220 

219 

86—1846 

4oa 

In  equity, 

R^istrar  to  be  taxing  master . . 

274 

2— 186& 

441 

Ord.xxiii.r.21 

May  be  reviewed          

225 

84—1856 

408 

TAXES, 

Payment  of,  on  execution           •  • 

159 

TENANT.    Se€  Tenements,  Recovery 

OP. 

TENDER, 

Defence  of 

89 

.. 

98 

TENEMENTS,  RECOVERY  OF, 

When  action  lies  . . 

185 

50—1856 

426 

Proceedings  to  recover  possession  of     . . 

185 

50—1856 

426 

Plaints  for,  where  entered 

187 

50^ 

•  •• 

^426 

Summons,  service  of        •  • 

187 

54 

.. 

428 

Sub*tenant  to  give  notice  of  service  to  ) 
immediate  tenant         . .         . .          j 

187 

58 

•  • 

428 

Hearing  and  judgment 

Plaintiff's  evidence          

188 

50 

1856 

^426 

188 

Defendant's  evidence 

191 

Judgment  and  possession  warrant 

192 

60 

.. 

426 

When  executed     .. 

198 

50j 

Irregularity  in  proceedings,  indemnity  ) 
to  officers          \ 

198 

125- 

-1846 

429 
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TENEMENTS,  RECOVERY  OF— cm<. 
Rent,  mesne  profits,  or  both,  claim  for, ) 

may  be  added  in  plaint  .  *  S 

Half- year's  rent  in  arrear,  when  land    | 

lord  may  recover  possession    . .  j 

Evidence   ••         ••         

Judgment  and  Warrant 

Appeal 


TERRIERS. 

Manor  books,  ftc,  how  proved  in  evi- 1 
dence ) 

TIME,      ENLARGEMENT     OF      IN 
EQUITY, 

For  doing  any  act,  may  be  granted  by  \ 
judge j 


ito] 


TITHE, 

Actions  in  which  title  to,  come  into 
question,  not  within  jurisdiction 
court      ••         ..         ..         •• 

By  agreement  between  parties  • . 

TITLE, 

Actions  in  which  title  comes  into  question 
By  agreement  between  parties  . . 

When  it  is  in  dispute 

When  it  incidentally  comes  in  question 
When  title  is  in  question  in  replevin    . 

TOLL, 

Actions  in  which  tHle  to,  come  into ) 

question j 

By  agreement  between  parties   . . 

TOLLS, 
When  not  to  be  seized  in  execution 

TORT,  ACTIONS  OF, 
When   costs  of   superior   courts    not 

allowed 

May  be  remitted  for  trial 
Where  claim  exceeds  5/.  defendant  may  | 
object  to  cause  beifag  tried  in  county  > 

court ) 

See    Actions,    Costs,    Superior 
Courts. 

TOWN  HALL, 
To  be  used  free  of  rent-charge  for) 
sittings  of  court..         ...       ••         j 

TOWNS  AND  COUNTIES  OF  TOWNS. 
Divisions  of,  into  districts  • .         • . 


Prac- 
tice. 


P««e. 


186 

1S6 

191 
192 
194 


106 

276 

46 
49 


48 

49 

52 

143 

164 


48 
49 


Sectioo  UMl  Tear  of 
Stamte. 


BaleorOrieL 


S«ct.   Year.  |   Pag«. 


k1856 


Noffibcx. 


429 
427 

427 

427 
426 


18 


15 


58—1846 
23—1856 


11,12-1867 
25) 


25j 
67 


1856 


154        96.. 1846 

57   ! 

67     i 

84 


8S4 

3S6 

885 
425 


Ord.xxiiLr.18 


267 


411 


267 


24-1850 


2-1846 


879 


S54 
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TRADE  DEBTS, 
Judgment  of  default  how  obtaioable ) 
in  actions  for ) 

TRANSFER  OF  PROCEEDINGS, 

To  court  of  chancery        

From  court  of  chancery  to  county  court. . 
From  one  county  court  to  another        • . 

TRANSFER  OF  PROPERTY, 
To  defraud  creditors,  how  punishable    • . 

TRANSFER  OF  STOCK, 

By  trustees  and  others 


TRANSMISSION, 

Of  process  and  proceeds  of  executions ) 
from  foreign  districts  •  •         •  •         ) 
Of  case  to  Court  of  Appeal        •  • 

TREASURER, 
To  perform  duties  directed  by  rule       • . 
Duties  of  in  equity  ••         •-• 


Where  there  is  no  treasurer        • .         • . 

TREASURERS, 

By  whom  appointed        •  •         #  •         • . 

Salaries  of 

How  paid 

Not  to  act  as  registrars  or  high  bailiffs . . 

Nor  their  partners  or  clerks 
Not  to  practise  in  courts  as  attome3r8  or  I 

*g«nu J 

Penalty  on  so  acting  or  practising 

Security  to  be  given  by 

May  require  accounu  from  registrars   • . 
Payment  of  moneys  to,  by  registrar 
Audit  of  accounts  by       ••         ..         •• 
Payments  to  be  made  by.  •         • .         » • 
Paying  over  of  balance  in  hands  of 
Account  to  be  rendered  at  audit  office  by 
Audit  of  accounts  of        •  •         •  •         • . 
Quietas  of,  on  passing  of  accounts 
Powers  of,  for  entering  into  contracts 

for  purchase  or  renting  of  land  or 

building..         .«         •• 
Real  and  personal  estates  and  effects 

to  vest  in  

To  be  deemed  promoters  of  undertak- 
ing under  the  Lands  Clauses  Con- 

sofidatioa  Act,  1845     .. 
Not  to  have  direct  or  indirect  interest 

in  contracts       . .         •  •         •  • 
For  taking  improper  fees  or  rewards, 

how  liable         • .         •  • 

P.N. 


Page. 
80 


299 
299 
800 


in 

289 

162 
248 


290 


Section  and  Tear  of 
SUtate. 


Sect.  Tear. 

( 28-1856 
1  2—1867 


8—1865 

8—1867 

11—1865 


99—1846 
24—1867 

•  • 
15—1850 

2—1865 


28 

23^ 

24 

23 

24 

28 

32 

28 

82 

29 

82 

30 

82 

36 

tz 

41 

24 

41 

24 

42 

24 

42 

24 

42 

24 

43 

24 

45 

24 

46 

24 

47 

24 

48 

24 

48 

17 

50 

•  • 

55 

83 

117/ 

1846 


Page. 
1389 


442 
441 
446 


413 
442 

•  • 
408 

441 

•  • 

•■{ 

362 

367 
370 
376 


(377 
I  377 


378 


380 

882 
423 


Rule  or  Order. 


Number. 
40 


Ord.zviii.r.l. 
Id.  r.  S. 


Ord.  zi.  r.  6. 


169 
198 


Ord.  zvii.  r.  1. 
Interpreta- 
tion, p.  449. 

Ord.  XI.  r.  14. 


Sl 
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TREASURERS— coN/iiuM^. 
Supenonoation  of 
Vacancy  not  to  be  filled  up 

TREASURY.  COMMISSIONERS  OF, 
To  appoint  treasurers  under  act . . 
May  remoTe  such  treasurers       •• 
To  order  amount  of  salaries        •  • 
To  direct  disposal  of  balances  in  hands  ) 

ofregistrar        ) 

To  order  payment  of  pensions  to  judges 
May  alter  fees  with  consent  of  lord) 

chancellor         ) 

To  proTide  for  expenses  of  county 

courts 


TREBLE  COSTS, 
For  bringing  second  suit . 


1 


TRESPASS, 
Action  of,  and  evidence  .  • 

To  land 

Togoods 

Assault  or  false  ironrisonment    .. 

By  bailiff,  under  colour  of  writ  . . 

Landlord  not  liable  to  an  action  of, ) 

from  irregularity  in  warrant   • .  j 

TRIAL  IN  SUPERIOR  COURTS, 
Order  in  nature  of  injunction  to  stay    • . 

how  obtained  


TRIAL  BY  JURY . 


TROVER, 

Action  of  •• 

Evidence  for  plaintiff,  and  conversion 

Defence ;  lien ;  stoppage  in  transitu 

TRUST.    See  Fraud. 

TRUSTS, 
Judicial  opinion  as  to      ••         •• 
Suiu  for  execution  of      •  • 
In  what  court  suit  to  be  brought 

TRUST  FUNDS, 

Investment  of      • 


Free- 
tk«. 


TRUSTEE, 

Action  cannot  be  brought  by  cestui  que  ) 
trust  in  county  court     • .         •  •  j 

Unless  he  be  an  executor  • . 


Page. 

24 
25 


2S 
28 
24 

24 

23 

89 

17 


123 


151 
19s| 


272 
(288 
1 292 

282 


121 


288 
269 
271 


289 

65 
55 


SeoUoBUid  T« 
Statute. 


Sect.  Tear. 

8^1866 
1—1866 


85—1856 


18—1850 


125—1846 


362 
362 


362 
377 
374 
371 

381 
399 


60—1856     ) 
1—1865 

1  •• 


429 


1—1865 
10-1865 


440 


RaleerOvAcr. 


Ord.  xi.  r.  4. 
OnL  zH.  r.  1. 

Ord.  iv.  r.  5. 


440 
445 


OnL  xi.  r.  6L 
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TRUSTEE    RELIEF    OR    TRUSTEE 

ACTS, 
Proceedings  ander,  to  be  by  petition    • . 
Court  in  wbich  procedure  to  be  taken  . . 
Petition  to  be  filed  teren  days  before 

bearing  ••         ••         ••         •• 

Service  of  copy  of  petition  with  notice 

to  attend  hearing         . .         •  • 
Facta  relied  on  in  support  of  petition 

to  be  proved  by  affidavit         •• 
Registrar  to  draw  up  order  of  eeurt 
Practice  as  to  suiu  to  b«  followed  on ) 

petitions  ••         ••         ••         j 

Payment  of  mmcy  into    post  office^ 

savingabank 

Tranafor  of  stock  to  registrar  and  trea- 

sorer      ••         ••         •■ 
Deposit  of  security  • . 


U. 

UNDEFENDED  CASES, 
Power  of  registrar  to  a^udicate  on 

UNIVERSITIES  OF   OXFORD    AND 
CAMBRIDGE, 
Act  not  to  affect  rigbta  of  •  • 


V. 

VACATION, 
No  courts  need  be  held  in  September ) 
or  some  one  other  month        •  •         ) 

VALUATION.    See  Appraisers,  Goods, 
Sworn  Brokers. 

VARIANCE.    See  Ambmdmbnt. 

VARYING  CERTIFICATE, 
Application  for     .  • 
Decretal  order     .•         ••        •• 


VENUE, 

How    to    be    changed    when    action) 

brought  by  an  officer  of  a  court  J 

when  judge  interested  in  cause 

Where  cause  can  be  more  conveniently  ] 

tried  in  a  district  other  than  that  in  > 

which  action  commenced        ••         ) 


Prac- 
tice. 


P»«e. 


268 


391 

281 

291 
292 
292 


289 

290 
290 


184 


55 


19 


287 
284 


181 
181 

181 


SeetioD  and  Tear  of 
Sutute. 


Beet.  Tear. 


1—1865 
10—1865 


-1867 


16—1867 


140—1846 


18-1865 


1856 


Page. 


440 
44l» 


442 


400 


485 


884 


388 


Role  or  Order. 


Number. 


Ord.  xi.  r.  20. 

Id.  r.  21. 

Id.  r.  28. 
Id.  r.  24w 
Id.  r.  25. 

{Ord.  xL  rr. 
6  to  10. 
Id.r.  11. 
Id.  r.  12. 


Ord.  viiL  r.  8. 
Ord.  vii.  r.  8.: 
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Prac- 
tice. 


VERDICT, 
Of  jury  to  be  unanimous..         •• 

VIVA  VOCE, 
Witnesses  in  equity  to  be  examined 

VICE-CHANCELLOR, 

May  on  application  transfer  suit  from  1 
county  court  to  court  of  chancery      J 
When  suit  is  to  be  remitted  to  • . 
May  remit  suit  back  to  county  court    . . 
May  transfer  suit  to  a  county  court 

Appeal  from  decision  of  county  court  to 

Of  court  of  chancery  of  County  Palatine  ) 
of  Lancaster,  appeal  to  • .  j 


W. 


WAGES, 
Suits  by  minors  for 

WARRANTIES, 

Actions  on  •• 


WARRANTS.  Set  CoMyiTMENT,  Con- 
current Warrants,  Contempt  of 
Court,  Execution,  High  Bailiff. 
Offenders,  Tenements,  Recovery 
OF,  Witnesses. 

WARRANTS  IN  EQUITY, 

Offi.fa 

Of  assistance        

Of  possession        

High  bailiff  to  execute 

WEARING  APPAREL  AND  BED- 
DING, 

Not  to  be  taken  in  execution 

WHARFINGERS, 

Lien  


WIFE, 

To  be  examined  apart,  where  interested  ) 
in  money  to  the  amount  of  200/.         j 
See  Husband  and  Wife. 

WILL, 
Of  real  or  personal  property,  how  proved 


Bcctioo  and  Tear  of 
Statute. 


Pace. 
1S6 

279 

298 

298 
298 
299 

295 
298 


65 
121 


294) 
2941 
294  ( 
274) 


154 
122 

801 
106 


Sect  Year. 
78—1846 


8)       .. 

9  (  1865 

18^       .. 

8—1867 

19—1865 


64—1846 


Ps«e. 
896 


442 

445 

447 
441 

447 


891 


8—1865 


96—1846 


4W^ 


411 


Rule  or  Order. 


Nomber. 


Ord.  iu.  r.  1. 


( Ord.  XTiii. 

\  rr.  2.  3,  4. 

OnL  xix. 

Id.  r.  la 


Ord.  Tw\.  r.  8. 

Id.r.4. 

Id.r.4w 
Ord.  xxi.  r.  2. 


Ord.  XTii.  r.  9. 
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WILL— con/tim^. 

Suit  respecting  validity  of,  not  within  ) 

jurisdiction  of  county  court    •  •  j 

Suit  for  legacy  under  a,  jurisdiction  in. . 

WINDING-UP, 
Of  partnerships,  suits  for .  •         •  •         • . 
in    what   court  suit   to   he  insti- ) 
tuted ) 

WITHDRAWAL  OF  CAUSE, 
Notice  of •  • 


WITHDRAWAL  OF  PLAINT. 
Inequity  


WITNESSES, 

Who  competent • 

Hushand  or  wife  may  he  called  . . 
Oaths  and  affirmations     . .         •  •         •  • 

Form  of  affirmation         

Privilege  of  counsel  and  attomies         •  • 
Examination  in  chief  of,  at  hearing 

Opinion  of .  •         • 

Refreshing  recollection 

Cross-examination  

Re-examination 

In  defence  and  reply       .  •         . .         •  • 
Giving  false  evidence,  guilty  of  perjury 
Summonses  to,  how  issued         •  • 
Production  of  books,  &c.,  by 
Service  of  summons  upon 
Where  witness  a  prisoner 
What  number  to  be  allowed  on  taxation 
Costs  of,  though  not  summoned  . . 
Tender  of  expenses  to     . .  •      •  • 
Not  obeying  summons,  penalty  on 
Refusing  to  give  evidence,  penalty  on  • . 
Examination  of,  touching  unsatisfied ) 
judgements  or  orders     •  •         .  •         j 

WITNESS  IN  EQUITY, 

Summons  to  give  evidence  or  produce  ) 

documents         ( 

How,  if  he  neglects  or  refuses  to  ap-  i 

pear  or  produce  . .         . .  ( 

When  evidence  may  be  taken  by  affi-  \ 

davit ] 

tU  bene  esee    •  •         •  • 
How  examined  where  he  resides  out  of) 

jurisdiction  of  court  in  which  plidnt  > 

entered  ..         ..         ••         ..  ) 

Allowance  to        • .         .  •         . .         . . 
Scale  of  allowance  to.    App.  p.  693. 


P.N. 
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Page. 

48 
65 

272 
272 

100 
279 


108 

108 

108 

109 

109 

139 

139 

189 

140 

140 

140 

98 

98 

98 

98 


99 

219 

219 

99 

99 

99 


280 

281 

280 
281 

281 

281 


Section  and  Tear  of 
Sutute. 


Sect  Year. 

68—1846 
66-1846 

1—1866 
10-1866 


83—1846 


84) 
86[ 
86) 


1846 


81-1866 


186-1846 
98—1846 


8— 


866 


Pago. 

384 
391 

440 
446 


401 


401 

402 

•  • 
402 

412 


Rnle  or  Order. 


Number. 


86 


Ord.  ii.  r.  6. 


100 
101 


180 
132 


Ord.  iii.  r.  4. 

Ord.  iii.  r.  7. 
Id.  r.  8. 

ld.r.  9. 

Id.r.ll. 


3  M 
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WORK.  LABOUR  AND  MATERIALS, 

Action  for 

See  Evidence  in   Particular  Ac- 
TioN8»  Assumpsit. 

WORKING  TOOLS. 
Not  to  be  taken  in  execution      •  • 

WRIT  OF  ERROR, 
Judgment  or  execution  not  to  be  re 
versed  by  

WRITTEN  INTERROGATORIES. 

yiny  be  delivered  on  opposite  party 


Prac- 
tice. 


154 


56 


"i 


Section  sod  Teer  of 
Sutate. 


Page.  I  Sect.  Year. 
116 


96^1846 


108-1846 
16—1860 

Order  in 

Council. 


P««^ 


411 


420 
405 


767 


Rule  or  Order. 


Number. 


80  to  88 


londok: 
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HI  8,  CHANCERY  LANE,  LONDON.  ^ 

' ____^ __^__  Y^ 

Parish  Law.— Smith's  (J.  Toulmin)  Parish ;  its  Obligations  and  Powers  :  its       « 

Officers  and  tbeir  Duties.   Second  Edit.,  much  Enlarged.    Price  ISs, 
Steer's  Parish  Law.    The  Third  Edition,  greatly  enlarged  and  altered 

H.  J.  Hodgson,  Esq.    8vo.    Price  1/.  &8,  cloth. 
Parliamentary  Voters. — Bretherton's  (E.J  Manaal  of  Quallficatio: 

Registration  in  Counties,  Cities  and  Borougos ;  Practice  of  HeTising  C 

Duties  of  Overseers,  &c.     Royal  12mo.     Price  16*. 
Patents.— Cortton's  (John)  Treatise  on  the  Law  of  Letters-Patent; 

Summary  of  Laws  in  Foreign  States.     1  vol.  8vo.    Price  ISs, 
Personal  Property.^^'^ii'^iAMs's  (Joshua)  Principles  of  the  Law  of  P 

Property,  intended  for  Students.    Sixth  Edition.    8vo.    Price  18». 
Petty  Sessions. — Stone's  Practice  of  Petty  Sessions ;  with  the  Statutes, 

of  Summary  Convictions,  and  Appendix  of  Forms.    Seventh  Editioi 

Bell  and  Cave.    With  Supplement  to  1863.    l-2mo.    Price  ISs, 
Powers.— Sudden's  (Lord  St.  Leonards)  Practical  Treatise  on  the  Law  of 

Powers.    Eighth  Edition.     1  vol.  royal  8vo.     Price  H.  \5s,  1861 

Privy  ConnciL— Macpherson's  (W.)  Practice  of  the  Judicial  Committee  of  the 

Privy  Council.    Royal  12mo.    Price  16».  1860 

Pnblic   Health.— Baker's  (T.)  Laws  relating   to  Public  Health,  Sanatory, 

Medical  and  Protective ;  with  Notes,  Forms,  &c.   Roy,  12mo.   Price  ISs,   I1B65. 
Eailways.— Hodges*  (W.)  Law  of  Railways,  Railway  Companies  and  Railway 

Inyestments;  with  Statutes,  Precedents,  &c.    Fourth  Edition.    Royal  8vo. 

Price  IZ.  15*.  '  1865 

Beal  Property.— Lord  St.  Leonards*  Practical  Treatise  on  the  New  Statutes 

relating  to  Projierty.    1  vol.  royal  8vo.    Price  H.  6«,  cloth.  1862 

Shelford's  (L.)  Real  Property  Statutes  of  William  IV.  and  Victoria;  with 

extensive  Notes,  Forms,  &c.    Seventh  Edition.    8vo.     Price   1/.  10*.       1863 
Williams's  (Joshua)  Principles  of  the  Law  of  Real  Property,  intended  as  a 

First  Book  for  Students,    Seventh  Edition.    8vo.     Price  20«.  1865 

Salvage.— James's  (T.  H.)  Handy  Book  on  the  Law  of  Salvage.     12mo.    Price 

5*.  cloth.  ,  1867 

Shares  in  Companies.— Bigby  (K.  E.)  on  the  Sale  and  Transfer  of  Shares  in 

Companies  and  on  uncompleted  Transfers.   Roy.  12roo.   Price  5«.  cloth.    1868 
Statute  Law. — Stamp's  (G.)  Comprehensive  Index  to  the  Statute  Law  of  England 

to  24  &  25  Vict.  1861.    Third  Edition.     By  J.  E.  Davis,  Esq.    Royal  12mo. 

Price  18*.  cloth.  1862 

Statutes.— Chitty's  Statutes  of  Practical  Utility.  *  Edited  by  Welsbt  and 

Beatan,  and  brooght  down  to  the  present  time.    4  vols,  royal  8vo.    Price 

12/.  12«.  cloth  boards.  1865 

*«•  With  Annual  Continuation.    Parts  1,  2  &  3,  by  Horatio  Lloyd,  Esq.,  containing 

the  Statutes  of  1865,  1866  &  1867.    Price  19«. 
Succession  Duties,— Brown's  (W.)  Practical  Treatise  on  the  Succession  Duty 

Acty  16  &  17  Vict,  c.51,  with  the  Decisions  thereon,  in  England,  Scotland  and 

Ireland.    12mo.    Price  10«.  cloth.  1864 

Transfer  of  Land  and  Declaration  of  Title.— Urlin  (R.  D.)  and  Key  (T.) 

on  the  Transfer  of  Land  and  Declaration  of  Titles  Acts,  1862,  illustrated  by 

the  analogous  Irish  Acts.     12mo.     lOa.  1863 

Vendors  and  Purchasers.— Sudden's  (Lord  St.  Leonards)  Law  of  Vendors 

and  Purchasers  of  Estates ;  vrith  important  Additions.    Fourteenth  Edition. 
(L  Royal  8vo.     Price  1/.  18jr.  cloth  boards.  1862 

Ic^     Wills.— J arman's  (T.)  Treatise  on  Wills.    Third  Edition.    By  E.  P.  Woolsten- 
1^  HOLME  and  S.  Vincent,  Esqrs.   2  vols,  royal  8vo.    Price  SI,  Ss.  cloth.    1861 

^"^5^J^^        7,  Water  Street,  Strand. 
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